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JVbWAem  District  of  Ntw-York^  to  rcit  : 

Bt  it  nmenAertdy  Thtt  <m  the  tUrty-fint  day  of  December,  in  the  fifty-third  year  of  Uie 
Independeooe  of  the  United  Btatee  of  Ameriea,  A.  D.  18BB,  AZARIAH  C.  FLAGG,  SeereU- 
n  of  State  of  the  Bute  of  New-York,  Ite.  of  the  said  Dietriet.  hath  depoeited  in  thii  Office 
tne  title  of  e  Book,  the  right  wlMreof  he  claimi  as  proprietor,  in  tmit  ior  the  benefit  of  the 
People  of  the  Btate  of  New-Tork,  Itc  in  the  wordi  foUowlnf ,  to  wit : 

**The  Reriaed  Statntee  of  the  Btate  of  New-Tork,  pa«ed  daring  the  yean  one  thooiand  eight  hundred 
•ad  twenty  Be?en,  and  one  thoosand  eight  hundred  ana  twenty-eight :  to  which  are  added,  ceitain  former 
Mte  whleh  have  not  been  reriwd.  Printed  and  publiebed  under  the  direction  of  the  Rerieen,  appointed  for 
that  porpoee.    In  three  volamee." 

b  ooolbnnity  to  the  act  of  the  Congren  of  the  United  Btetee,  entitled  "  An  act  for  the  encouragement  of 
leaniagt  by  leeunng  the  eopiee  of  mapa,  charts,  and  booki,  to  the  authors  and  proprietors  of  such  copies,  dnr- 
Im  the  ttme  therein  mentioned  ;**  and  also  to  the  act  eontled,  **  An  act  supplementary  to  an  act,  entitled 
*  An  aet  Ibr  the  eneouragement  of  leaning,  by  securing  the  copies  of  maps,  cmurts,  and  books,  to  the  authors 
uid  proprielow  of  euch  eopiee,  during  the  ttmee  therein  mentioned,*  and  extending  the  benefite  thereof  to  the 
•fti  of  dMlgBlng,  eograTing  and  etching  historical  and  other  printo.*' 

R.  R.  LANSING, 
Oer* i/Oe Dist. GnrCi/ tts  ITnited fitflfes 
fwr  Of  AbrOfm  DitU  tfJitm-Ttrk. 


ADVERTISEMENT. 


During  the  session  oi'  the  Legislature  which  ended  on  the  5th  of 
May,  1829,  several  acts  of  a  permanent  nature  and  of  general  interest, 
were  passed,  some  of  them  supplementary  to  former  laws,  others  intro- 
ducing new  principles,  and  others  altering,  either  in  express  terms  or  by 
necessary  implication,  provisions  of  the  Revised  Statutes.  In  two  in- 
stances where  an  opportunity  was  afforded,  that  part  of  the  text  of  the 
Revised  Statutes  contained  in  this  volume  which  was  printed  after  the 
passage  of  these  laws,  has  bc^n  amended  in  conformity  to  them,  pursu- 
av\l  to  \he  authority  conferred  on  the  Revisers.  The  alteratipiif  not 
tbas  introduced  into  the  body  of  the  work,  and  all  other  public,  lawji  of 
general  interest,  passed  by  the  last  legislature,  will  be  found  in  the  tl^rd 
volume ;  and  they  will  also  be  noticed,  under  their  appropriate  heads, 
in  the  General  Index  at  the  epd  of  this  volume. 

To  afford  the  jmblic  the  earliest  opportunity  of  becoming  acquainted 
with  the  provisions  of  the  Revised  Statutes,  the  first  and  seootid  Vol- 
umes will  be  issued,  Without  waiting  for  the  publication  of  the  third. 
It  has  therefore  been  thought  advisable,  to  insert  in  an  Appendix  to 
this  volume,  the  "  Act  concerning  the  Revised  Statutes,*'  and  so  much 
of  the  general  Repealing  Act  as  relates  to  the  construction  of  those  sta- 
tutes, instead  of  reserving  them  for  the  third  volume,  as  proposed  in  the 
Prefece. 

Although  no  pains  have  been  spared  to  secure  perfect  accuracy  in 
the  publication  of  the  text,  several  errors  of  the  press  have  been  dB- 
tected  since  the  printing  was  completed.  Such  of  them  as  appear  to 
be  important,  are  enumerated  in  a  note  at  thftend  of  this  volume. 

Jme  1,  1829. 
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/ 


Pursuant  to  the  ^^  Act  concerning  the  Revised  Statutes,"  passed  on 
the  10th  of  December,  1828,  We,  the  undersigned,  two  of  the  Revisers 
of  the  Statutes  of  the  state  of  New-Tork,  do  hereby  certify,  that  the 
text  of  the  Revised  Statutes  contained  in  this  volume,  has  been  examin- 
ed and  compared  by  us  with  the  original  acts  passed  by  the  Legislature, 
and  with  the  acts  amending  such  originals ;  and  that  this  volume  was 
printed  by  the  printers  employed  by  us  for  that  purpose,  under  the  au- 
thority conferred  by  law. 

B.  F.  BUTLER, 
JOHN  C.  SPENCER. 
Jmi4  6,  18S9, 
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ANALYSIS 


Of  the  several  Chapters  included  in  this  Volume. 


The  fiCCOND  PART  of  the  Beyised  Sta- 
Mu  it  eatitled  "  An  Act  toneeming  the  Ae- 
qoifitiaa,  the  EDJoyment  and  the  Trantmu- 
surn  of  Prapcxtj,  rail  and  penenal,  the  Domee- 
tie  KelatiflM,  aod  other  Matten  connected 
withPrirate  Rig)ittr  and  eoaiiatt  of  filOHT 
CHAPTERS.* 

CHAP.  y.    Or  tiTLX   TO   PaOPKRTY,    asAL 

ASS  psmsovA!.,  TXAviMrrrKD  on  Ac^un- 

ED  B7  IPKCIAI.  PBOTXflOZrS  OF  LAW:   COD- 

UiniDg  two  Titles. 
Title  1.   Of  the  assignment  of  the  estates  of 
iMm-resident,  absconding,  insolvent  or  im- 
prisoned debtors:  Containing eigAl.^<ic/e«. 

An.  1.  Of  attachments  against  absconding, 
CQocealed  and  non-resident  debtors,  p.  1. 

An.  2.  Of  attachments  against  debtors  con- 
fined for  crimes,  14. 

An.  3.  Of  volontary  assignments,  made  pm- 
soant  to  the  application  of  an  insolTcnt  and 
his  creditcws,  15. 

An.  4.  Of  proceedings  by  creditors,  to  com- 
pel assignments  by  debtors  imprisoned  on 
execution  in  ciyil  causes,  24. 

Art  5.  Of  Tolantary  assignments  by  an  in- 
sohent,  for  the  purpose  of  exonerating  his 
persma  from  imprisonment,  28. 

An.  6.  Of  Toluntary  assignments  by  a  debtor 
imprisoned  oo  execution  in  ciiril  causes,  81. 

.Vn.  7.  General  prorisions  applicable  to  pro- 
ceedings under  the  sereral  preceding  Arti- 
eki,  or  some  of  them,  34. 

Art  8.  Of  the  powers,  duties  and  obligations 
of  trustees  and  assignees  under  this  Title, 


Title  2.  Of  the  custody  and  dispoMtictt  of  th« 
estates  of  idiots,  lunatics,  persons  o^unsonnd 
mind,  and  dradourdi,  61. 

CHAP.  VI.  OV  WILLS  AHD  TSSTAMXnTt;  OF 

THX  DisTmnimojr  or  tbx  sstatbs  of  »• 

TXSTATKS)  AJTD  OF  THK  BIOHTS,  POWSnS 
AllD  DUTIB8  OF  KZXCITrOaS  AlTD  APMIVIS- 

TEAToas:  Containing  six  Titlea. 
Title  1.  Of  wins  and  testaments  of  veal  and 
personal  property,  and  the  proof  of  them: 
Containing  Ihrtt  Jfiicles, 
Art.  1.  Of  wills  of  real  property,  and  the  proof 

of  them,  66. 
Art.  2.  Of  wills  of  personal  propeHy,  and  the 

probate  of  them,  50. 
Art.  8.  General  provisions  applicable  to  wills 
of  real  and  personal  property^  63. 
Title  2.  Of  granting  letters  testamentary  and 
of  administration;  containing  t^ec  .drtictes. 
Art.  1.  Of  granting  letters  testamentary,  68. 
Art.  2.  Of  granting  letters  of  admiaistntion 
with  the  will  annexed,  and  in  cases  of  bh 
testacy,  73. 
Art.  3.  Geniral  provisions  relating  to  letters 
testamenjivy  and  of  administration;  mis- 
cellaneous provisions  respecting  the  duties 
of  surrogates  and  the  recording  of  wills  and 
letters,  78. 
Title  8.  Of  the  duties  of  executors  and  admi- 
nistrators, in  taking  and  returning  inventor 
ries,  in  the  payment  of  debts  and  legacies, 
in  accounting  and  making  distribution  to 
next  of  kin:  Containing  (&ree  .^Irtteles. 
Art.  1.  Of  their  duties  in  taking  and  return- 
ing inventories,  81. 


*  The  firrt,  second,  third  and  fourth  Chapters  of  Part  II.  are  included  in  Vol.  1. 
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An.  2.  CK  the  doue*  ol  execuur*  ud  admi- 

■AttfBlorj,  u  tht  pftTmem  of  debU  aad  le- 

g»cica,86. 

Alt.  S.  Of  tlM  dalie*  of  ezccalon  and  admi- 

■iftnton,  in  mderiag  n  accoot,  wad  m 

■i^Bg  distribatioB  to  ihe  MX 

Titk4.  OfthepofirenaDddatiaaar 

and  admiaistnton,  in  rebtkn  to  the  nk 

aad  dispoflitioB  of  tht  real  estate  of  Ikcir 

testator  or  iateftate,  99. 

Titk  5l  Of  the  rights  aad  Uahilitie«  of  execa- 

ton  md  administraton,  113. 
Titles.  OfpoUicadflunutnUors:  Ccntaiai^g 


Att.  1    0{  the  coastrtatioa  ot  the 

itsoficcr^lM- 
Ait.  2.  Of  iMprarhMHiti,  a»J  the 

coodactiBg  thcaft,  165^ 
Art.  S.  Of  its  povcn  as  a  eowt  for  the  eor- 

mOiaa  of  eitora,  166. 
'nik  2.  Of  the  eowt  of  chaaecryr  Coataiaiag 


Art.  I.  Of  the  public  admiaistrttor  ia  the 

dtyofNew-Toifc,!!?. 
Art.  2.  Of  paUic  admiaistnUnrs  ia  the  sere- 

nl  eooBties  of  this  state,  other  thaa  the 

contj  of  Xevr-Toifc,  I2B. 
CHAP.  YIl.  Or  rrnxuvvLBwr  coaTcraacBs 

JJTD   COSTBACrs    KBLATITE    TO   aXAL  XSV 

rsKflovAX  rmoFEaTT :  Containing  three  Ti- 

tfaf. 
Title  1.  Of  tnadvUeni  conrcjncas  aad 

tiaets  idatire  to  laods,  133. 
Title  2.  Of  Cnrndnlrnt  cooTejanees  and 

tnets  rektiTe  to  goods,  chattels  and  things 

in  aetion,  185. 
Title  Z.  Gcaeial  prorisioiis,  136. 

CHAP.  YIII.  Or  TUX  domkbtic  axLATiovt: 

Contaiaiag  (bar  Titles. 
Title  1.  Of  hasbandaadwife:  Coataiaiag^Sre 
^fCicfet. 
Alt.  1.  Of  maiTiage,aBdof  the  self  airatioa 

aad  proof  thereof,  188. 
Alt  2.  Of  dirorees,  on  the  grooad  of  the 

■■Dity  of  the  marriage  contract,  141. 
Alt.  3.  Of  diroffces  dissoiTing  tiie  marriage 

eomtraet,  144. 
Art.  4.  Of  separations,  or  limited  dirorees, 

14& 
Art  6.  General  prorisioas  applicable  to  the 

two  hst  Articles.  147. 
Titlel  Of  parents  aad  children,  148. 
TMe  t.  Of  gaardians  and  wards,  150. 
Tftle4.  Of  masters,  appientices  and  senrants: 
Onntainhig  tkrte  ArUdu. 
Alt.  I.  Of  apprentices  and  senrants  bound  by 

indcatares,  UM. 
Art  2.  Of  persons  held  in  serv|)K>  156. 
Art  8.  General  provisions,  Uft' 


Art  1.  Of  the  constitntioB  of  the  eowt;  and 
of  its  officers,  and  their  doties,  167. 

Art.  2.  Of  the  general  powers,  dnties  and  ja- 
risdietieaeftheeoHC,  178L 

Ait&  Of  the  terms  ef  the  eonrt,  and  the 
mode  of  pmcecding  therein,  175. 

Art  4.  Of  proceedings  against  absent  eoa- 


The  THIRD  PART  of  the  Rerised  Statutes 
u  entitled  "An  Act  concerning  Courts  and 
Ministers  of  Justice,  aad  proceediags  in  Ciril 
Cases;"  aad  coasists  of  TEN  CHAPTERS. 

CHAP.  1.  Or  THK  coiKTs  or  ocircaAL  or 
LiMrrsD  ii'Rii'Dicrioiv:  Containbg  six  Ti- 
tles. 

Title  1.  Of  the  court  for  the  trial  of  impeach- 
ments aad  the  correction  of  error*;  Con- 
taining tkrtt  Arlidtt. 


Art  5.  Of  the  granting  of  injunctions  to  stay 

proceedings  at  law,  1S8. 
Art  6.  Of  the  powers  and  proceedings  of  the 
court,  upon  hiDs  for  the  foreclesure  or  sa- 
tisfoctieB  of  mortgages,  191. 
Art  7.  Of  proceedings  ia  rektion  to  the  con- 
rejance  of  knds  by  infants,  and  the  sale  and 
disposition  of  thmr  estates,  ]8iL 
Titles.  Ofthesupresse court,  196. 
Title  4.   Of  the  circuit  courts,  sittii^s  aad 

courts  of  oyer  and  terminer,  90O. 
Titles.  Of  the  courU  of  eeauMn  plsM  aad 
general  sessions  of  the  peace,  in  the  aerctal 
j     counties  of  this  state,  807. 
;  Title  6.  Of  mayon'  courts  ia  dties,  217. 

CHAP.  11.  Or  couuTs  or  ncvLiAU  anp 
srnciAL  jcmsDicTiov:  Containing  four  Ti- 
tles. 
Title  1.  Of  surrofiBles'  courts,  280. 
'Title  2.  Of  the  courts  of  fecial  sessions  of  the 

pence,  228. 
Title  8.  Of  speeial  justices'  courts  in  the  se- 

▼eral  cities  of  this  slate,  284. 
I  Title  4.  Of  courts  held  by  jwtiees  of  the 
peace:  Contaiaiag  ttsi-letn  .^rlictos. 
Art.  1.  OfthejurisdictioBof  justices*  courts. 

225. 
Art.  2.  Of  the  commencement  of  suits,  and 

the  serrice  and  return  of  process,  227. 
Art.  8.  Of  the  appearance  of  parties,  282. 
Art.  4.  Of  {dcadiiqps  aad  of  set-offs,  288. 
Art  5.  Of  adjoummenis,  286. 
Art  6.  Of  compeBiag  the  atteadance  of  wit- 
nesses, 210. 
Art  7.  Of  the  trial  of  issues  of  (act,  and  the 

incidettts  thereto,  212. 
Art.  8.  Of  judgments,  and  filing  transcripts 

thereof,  245. 
.Art.  9.  Of  execntions,  of  sales  thereon;  and 

of  imprisonment,  24B. 
Art  10.  Of  the  remoral  of  causes  to  the  court 

of  common  pleas  by  certiorari,  265. 
Art.  11.  Of  appeals  to  the  courts  of  common 

pleas,  257. 
Art.  12.  Of  the  fees  of  officers,  aad  of  witnes- 
ses and  jurors,  for  senrices  under  this  Ti- 
tle, 264. 
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decs  coirts,  and  pron^fdiigi  tlwWMi,  IBS. 
CHAP.  lU  GsnxmAX.  fbotisiovs  covexur- 

IBO  COCKTt  or  JUSTlCBy  AMD  TRK  FOWBKfl 

AjrvDmxi  or  ccmTAnr  ^itsicial  om- 
cut:  CoBtaiiiing  two  Tities. 

Tide  I.  Gcncnl  prorukmi  conecnviif  the 
amis  of  jwtiee  tpeciiiod  in  tht  two  pn- 
eediag  Chapten,  274. 

Title  2.  GcMnl  prorieiene  eonecnupgtfoiute 
of  reeord,  aad  the  poven  «Bd  dnties  of  oer- 
tuejidicialoficen:  CnntiMimg/wcr.^lrlt- 

da. 
Art.  I.  ftonMoae  eonecning  couite  of  re- 

eonl,  tittir  pfoccsf  aad  proceeduigiy  276. 
.4rt  2.  Of  the  powers  and  dutiee  of  oeitain 

jodicial  olBecri»  279. 
Art  &  Of  the  ofieftiB  of  coerti  of  record, 

their  datiotv  pafiiefM  aod  liehilitiee,  2B6. 
Art  4  MiscellaBeoBa  prorifionf  coneeraiBg 

ooute  of  reconU  290* 

CHAP.  nr.  Of  Acnotrt,  Aim  the  timbs  or 
coMMKBGise  thsm:  Coataiaing  two  Ti- 
tkt. 

Tidel.  Of  eetioM,  imI  their  gcMrel  dhri- 
fioBf,291. 

Title  2.  Of  the  tiaie  of  eoBOMBciiig  aetioBs: 


Art  1.  Of  the  time  of  commeoeiiig  acAioas 

rdatiagtoreal  property,  202. 
Alt  2.  Of  the  time  ef  ooaaBMaeing  actioot 

lor  the  reeorery  ef  aay  debt  or  destaad,  or 

for  damages  oaiy,  29S. 
Alt.  S.  Of  the  time  of  ceauBenciBg  actions 

for  pCBalties  and  forfeitures,  207. 
Art.  4.  General  prorisiocs  coneemiag  the 

eomaaeDCcaaeBt  of  suits,  and  the  persons 

and  eases  eKoepted  from  the  operation  of 

the  preeedion;  Articles  of  this  Title,  296. 
Art.  3.  Of  the  presamptien  of  payment  aiis- 

iag  from  the  bpse  of  time,  800. 
Art.  6.  Of  the  time  of  eommeneing  suits  in 

courts  ef  oquity,  101. 

CHAP.   V.    Or  SUITS  belatlho  vo  ukal 
propxbty:  Containing  eight  Titles. 

Title  1.  Of  the  action  of  ejectment,  302. 

Titk2.  Proceedings  to  compel  the  detenuina- 
tkm  of  claims  to  real  property,  in  certain 
eases,  312. 

Title  3.  Of  the  partitiou  of  lands  owned  by 
teveral  persons,  315. 

Title  4.  Of  the  writ  of  nuisance,  382. 

Title  5.  Of  wast^  333. 

Title  6.  Of  trespass  on  landi>,  338. 

Title  7.  General  proTisions  concerning  actions 
relating  to  real  property,  339. 

Title  8.  Proceedings  to  discover  the  de^th  of 
persons  upon  whose  lives  any  particular  es- 
tate may  depend,  843. 

CHAP.  VI.  Or  PBOCESDiaas  in  pebsomal 

ICTIOBS,  BBOUOHT  FOB  THE   BECOrEBY  OF 


ABff  DEBT,   OB  VOB  OAMAOSl  0»|iy:  COB* 

taiaing  six  Titles. 

Title  1.  or  the  eemmeaaemeiit  of  softs,  and 
the  proeeediag  therein,  imtil  the  fonaiag  of 
aBiesMof&et,8l7. 
Title  2.  OrpleadiBgsaBd■e^«A,851. 
TMb  81  Of  the  assessBMBt  ef  damages  opon 

defimUf  808. 
Title  4.  Of  judgments :  Contaiuiag  tufo  ArtL- 
du. 

Art  1.  General  prorislons  coocendi^  Judg- 
ments, 809. 
Art.  2.  Of  doehetJBg  jadgmstf ,  their  ptleri- 
ty ,  aod  the  mode  of  cBBMllfaig  aid  diaehar- 
ging  them,  800. 

Title  5.  Of  executions,  and  the  duties  of  ofll- 
cers  thereon:  Containing  four  ArHdn. 
Art  1.  General  provisions,  908. 
Art  2.  Of  executions  against  property,  90B> 
Art.  8.  Of  remedies  for  fidhire  of  title  to  real 
estate  sold  by  execution,  and  to  ^Dfbree 
contribution  between  seTcral  owners  of 
lands  subject  to  the  same  judgment,  875. 
Art.  4.  Executions  againtt  the  perton,  879. 

I^tle  6.  ProTitiovs  concenuiig  eortain  pro- 
ceedings in  the  progress  of  an  action  at  htw: 
Contaiaing  fimr  jhiieUt. 
Art  1.  Of  proceedings  against  joint  debton, 

877. 
Art.  2.  Of  proceedings  on  bond*  for  the  per- 
formance of  covenants,  879. 
Art.  8.  Of  bail,  and  proceedinp  to  ehtige 

and  exonerate  them,  879. 
Art.  4.  Of  consolidating  and  referring  caufes, 
3S3. 

CHAP.     Vll.     MiSCELLABEOUS     PBOVISIOKS 
OF    A    OEKEBIL    ITAIifBE,    APPMrABLE    TO 

PROCEEDINGS  iiT  CI VI I.  CAUSES :  Coutaitting 
six  Tities. 

Title  1.  Of  the  abatement  of  suits  by  death, 
marriage,  or  otherwise,  and  of  their  revival, 
386*. 
Title  2.  Of  the  removal  of  causes  before  trial 

or  judgment,  from  inferior  courts,  388. 
Titles.  Of  evidence:  Containmg  nine  .^Irfides. 
Art.  1.  Of  taking,  conditionally,  the  testimo- 
ny of  witnesses  within  this  state,  891. 
Art.  2.  Of  taking  the  testimony  of  witnesses 
out  of  this  state,  398. 

Art.  8.  Of  affidavits  taken,  and  other  judicial 
proceedings  had,  in  other  stateb  and  foreign 
countries,  396. 
Art.  4.  Of  depositions  taken  in  this  state,  to 
be  used  in  courts  of  other  states  and  coun- 
tries, 387. 
Art.  5.  Of  pit»ceedingB  to  perpetuate  testi- 
mony, 898. 
Art.  9.    Of  witnesses^  their  privileges,  and 

compelling  their  attendance,  400. 
Art.  7.   Of  documentary  evidence,  and  the 

preservation  thereof,  408. 
Art.  S.  Of  the  examination  of  witnesses,  of 
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AMAUt%iS. 


AxLl.  Ortke 

CMS,  4a 

Alt.  2.  or  the  i^cuoBBcat  o£ 
tested  OB  eml  proceu,  427. 

Alts.  OfthelibeftMsof>uIs,aadadmitti^ 
priaoBcn  thereto,  431. 

Alt.  4.  Of  escapes,  tad  tbe  Babflhies  of  «he- 
liCi  tlKfcfor,  437. 

Alt.  ft.  Proccedingi  on  tke  election  or  sp- 
pomtimf,  of  m  sew  iheriC  -^- 

Ait.fL  Oftbedatiesofsherilb,iiitheexecii- 
tloa  sad  retam  of  process,  439. 

Art.  7.  Pjroeeedings  in  case  of  resistaace  to 
the  e3Eeeiitioa  of  process,  441. 

Alts.  PhmskMis  coBcemijig  the  duties  of 
cawaus  ia  rxttvt'mg  ciril  process,  ia  ca- 
sts where  sheriffi  are  parties,  441. 

Alt.  9.  ftoTiskHB  coocemiag  persons  com- 
■utted  aader  the  anthority  of  courts  of  the 
Caited  States  to  jaib  withia  this  state,  413. 

CHAP.  Tin.  Or  paocEEDisros  »r  special 
CASXS :  Contaiaing  scTeateea  Titles. 

Title  L  Of  the  briagiag  tad  uaiataiaiag  of 

nits  h]r  poor  persons,  444. 
Title  2.  PioceediBKs  by  tad  agaiast  ialaats, 

445, 

Title  8.  Of  suits  by  and  against  ezecotors 

■ad  administrators;  and  agaiast  heirs,  deri- 

•tts  aad  legatees:  Containing  <ioo  ArtieUa. 

Alt  1.  Of  suits  by  and  against  executors  and 

■dmiaistratorf ,  447. 
Alt.  2.  Of  fuitf  by  aad  agaiast  legaieesj  aad 
agidast  next  of  kia,  heirs  aad  derisees;  and 
bttweea  heirs  tad  derisees,  460. 

TIIU4  Of  proceedings  by  and  against  corpo- 
ndoBf ,  and  public  bodies  having  certain 
eorpomU  powers,  aad  by  aad  af^dast  ofi- 
Mrs  repfftseatiag  them:   Containing  four 

Aft  1.  Of  pfoeeediap  by  and  against  corpo- 
ntioDif  hi  Mwts  ^law,  407. 


efde- 
of  real. 


Tide  9.  Of 
Rat,  aad  of  driiscd 
two  ArtieUa. 

Art.1.  Of  distress  for  rcBCftOOi 
Art  2.  Of  the  recorerr  of 
Mised  fwemises,  for 
by  ejectBMflt,  505u 
Title  IOl  Soaynary  pvocecdiags  to  recover 
the  possessioei  of  lead  ia  ccftaia  cases:  Con- 
taining heo  ArUdea. 

Art.  1.  Of  forcAhfeeatnes  aad  detainers,  507. 
Art  2.  Soflamary  proceediags  to  rccorer  th« 
possession  of  land  in  other  cases,  511. 
Title  11.  Of  dislniaiag  cattle  s^  other  chat- 
tels doiag  daaaage,  aad  of  <tistniaiag  ia  oth- 
er cases,  617. 
Title  12.  Oftheaeti(Miefieptevia,521. 
Title  13.  Of  proceediags  as  for  ceateapts,  to 
eaforce  civil  rcaiedies,  and  to  protect  the 
ri^bU  of  parties  in  civil  actions,  584. 
Title  14.  Of  arbitrations,  &I0. 
Title  1ft.  Of  the  foreclosure  of  oHMtgages  by 

adrertiseaieBt,  ft45. 
Title  16.  Of  proceedings  for  the  dnining  of 
swamps,  oiarshes  and  other  low  lands,  54S. 
Title  17.  General  miscellaneoQs  provisions, 
concenii^  suits  and  proceedings  in  civil 
cases,  560. 

CHAP.  IX.  Or  Tuc  wut  or  habeas  coa- 
pus;  or  waiTs  or  xaaoa,  AppxALfi,  ik- 

rOUMATIOlfS,  AVD  PROCXXDUfGS  COMMEN- 
CED BT  AKT  SPECIAL  wurr:  Containing; 
three  Titles. 
Title  1.  Of  the  writs  of  habeas  corpus  and 
certiorari  in  certain  cases :  Containing  three 
ArUdtM. 

Art.  1.  Of  the  writ  of  habeas  corpus,  to  bring 
up  a  person  to  testify,  or  to  answer  ia  cer^ 
taia  cases,  659. 


ANALYSIS. 


IX 


Art.  2.  Of  tkt  wriu  of  habMs  eorpns  nd 
eextioffwi  when  istiied  to  nqoire  into  the 
cxTue  o^detcatkm,  562. 

Art.  3^  GcMnl  prorUioiu ,  ffTS. 
Title  2.  Of  procccdingf  by  icire  fiiciM,  by  in- 
fonudfli  IB  ceitain  cases,  maadamiu,  pro- 
liibkHB,  and  ad-qnod  daiimiim:  CootaiBing 


Jill  1.  Of  seire  Utams,  676l 

ijt.2.  OfinlbaBitkMuiBtheBatueofaqiio 

wwnnlo,  sod  in  oertain  other  cases,  661. 
Art  3.  Of  writs  of  mandamns  and  prohibi- 

tk)B,6e6. 
Alt  4.  Of  ^  wiit  of  ad  qnod  danumiB,  668. 
Titk  3.  Of  writs  of  error,  and  i|»peals:  Con- 


Art.  1.  Of  writs  of  error,  690. 

Art.  2.  Of  writs  of  certiorari  and  of  error,  in 
fpeeiai  eases,  602. 

Art  3^  Of  appeals  firom  the  court  of  ehance- 
ly,  and  snnogates'  courts;  and  firom  oir- 
cast  judges  and  eouts  of  common  pleas,  in 

eo4. 


Title  4.  Of  offences  aActingtfae  administra- 
tion of  justice:  Containing  ikrte  ArHdet. 
Art  1.  Of  peijury,  and  sabonation  of  peija- 

ry.flSl. 
Art  2.  Of  bribery,  and  of  corrupting  jurors 

and  others,  GB2. 
Art  &  Of  escapes  from  prisons  and  assistiBg 

therein,6B8. 

Title  5.  Of  offences  against  the  public  peace 

and  public  morals,  and  other  ssisceUaneous 

offences,  punishable  by  imprisonment  In  a 

state  prison:  Containing  <ftree  .ilffides. 

Art.  1.  Of  duelling  and  challenges  to  il|^0B6. 

Art.  2.  Of  nnlawfttl  marriages  and  of  incest, 

697. 
Alt  8.  Of  oAnces  against  public  deceaey; 
of  malicious  mischief^  and  of  other  ertees 
not  before  enumerated,  686. 
Title  6.  Of  offencei  punishaUe  by  in^rison- 

ment  in  a  county  jail,  and  by  ifaies,  689. 
Title?.  General  prorisiotts  concerning  crimes 
and  their  punishment,  697. 


CHAP.  X.  Or  COSTS,  amt>  tbb  ms  or  or- 
ricxns:  Containing  fire  Titles. 

TSfls  l.Oftbt  cases  in  which  costs  may  be 
neofcfttd,  and  in  which  dooUe  costi  may 
bs  allowed,  IBbL 

Title  2.  Of  seenity  for  tiw  payment  of  costs. 


TideS.  OftfaefiMscfeartaiBofieen, 
Tide  4.  Oinaml  ptorisioBs  concerning  the 
fms  of  oAcers  and  persons,  to  whom  any  al- 
hmwmtm  b  made  lor  serrices,  660. 
Title  6.  Of  the  taxation  of  costs,  662. 


The  FOUBTH  PABT  of  the  Rerised  Sta- 
tates  is  entitled  "An  Act  concerning  Crimes 
and  Panishments;  Proceedings  in  Criminal 
Cases,  and  Prison  Discipline;"  and  consifts 
ef  THREE  CHAPTERS. 

CHAP.  I.  Or  cJUMSs,  avd  thxie  pdhish- 
Mxirr:  Containing  teren  Titles. 

Title  1.  Of  crimes  punishable  with  death,  686. 
Title  2.  Of  oifences  against  the  person,  pun- 
ishable by  imprisonment  in  a  itate  prison: 
Containing  tioo  Artidet. 
Art  1.  Of  maasknghter,  600. 
Art.  2    Of  rape,  maiming,  kidnapping  and 
other  offences  against  the  person  not  here- 
in before  enumerated,  668. 
Title  3.  Of  offoices  against  property,  punisha- 
ble by  imprisonment  in  a  ttato  prison :  Con- 
taining jivt  JlrUdtM. 
An.  1.  Of  arson,  666. 
Alt  2  Of  burglary,  668. 
Art.  3  Of  forgery,  669. 
Art  4.  Of  false  personating  another,  and  of 

cheats,  676. 
Art  6.  Of  robbery,  embexilemeiit  and  larce- 


CHAP.  U.  Or  PEOCBBDures  in  caufiHAi. 

cAsss:  Containing  eight  Titles. 
Title  1.  Of  proceedings  to  preyant  the  com- 
mission of  crimes,  706. 
Titie  2.  Of  the  amst  and  eiamination  of  c^ 
lenders,  their  coBunitment  for  trial,  and  let- 
ting them  to  baO,  706. 
Titles.  Of  trials  for  offmces,bei(Nraoo«rts  of 
gpedal  sessioBs  of  the  peace:  CoBtabiag 
fnarAfUdu, 

Art  1.  Of  triak  beibra  oovrts  of  special  scf 
sions,  held  in  any  county  of  this  stale,  ax-  < 
cept  the  city  and  county  of  New-Yotk,  711. 
Art  2  Of  trials  before  courts  of  special  ses- 
sions in  the  city  and  county  of  New-Tork, 
714 
Art.  8.  General  proriiions  eonceming  courts 

of  ipeeial  sessions,  715. 
Art  4.  Of  writs  of  certiorari  to  courts  of  spe- 
cial lessioBs,  717. 

Title  4.  Of  indictments,  and  proceedings  be- 
fore trial:  Containing  thrtt  Ariidf. 
Art.  1.  Of  the  return  and  summoning  of  grand 

juries,  their  powers  and  dutiei ,*,720. 
Art.  2  Of  indictment!  and  proceedings  there- 
on, 725. 
Art.  8.  Of  the  removal  of  indictments,  before 
trial  or  judgment,  731. 

Title  5.  Of  trialf  for  offences;  bills  of  excep- 
tion and  other  proceedings  incident  to  trial, 
783. 

Title  6.  Of  judgments,  the  mode  of  enforcing 
them,  and  of  writs  of  error  thereon:  Con- 
taining two  ArUdta. 
Art.  1.  Of  judgments;  the  eyidence  thereof, 

and  the  mode  of  enforcing  them,  797. 
Art.  2.  Of  writs  of  error  on  judgments;  and 
certioraris  in  criminal  cases,  738. 

Title  7.  Special  proceedings  in  criminal  cases, 
and  miscellaneous  proriiions  respecting  cri- 
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REVISED  STATUTES 

or  THE 

state:  of  new- YORK 


PART    11^   CONTINUKD. 


CHAPTER  V. 

Of  Title  to  Property,  Real  and  Personal,  transmit- 
ted or  acquired  by  Special  Provisions  of  Law. 


Title  1. — Of  the  assignment  of  the  estates  of  non-resident,  absconding, 

insolvent,  or  imprisoned  debtors. 
Title  2. — Of  the  custody  and  disposition  of  the  estates  of  idiots,  lima- 

tics,  persons  of  onsound  mind,  and  drunkards. 


TITLE  I. 

OF  THE  ASSIGNMENT  OF  THE  ESTATES  OF  NON-RESIDENT,  AB- 
SCONDING, INSOLVENT,  OR  IMPRISONED  DEBTORS. 

Art.  1. — Of  attachments  against  absconding,  concealed,  and  non-resident  debtors. 

A&T.  2. — Of  attachments  against  debtors  confined  for  crimes. 

A&T.  3.— Of  Toluntary  assignments,  made  pursuant  to  the  application  of  an  insolvent 
and  his  creditors. 

Art.  4. — Of  proceedings  by  creditors,  to  compel  assignments  by  debtors  imprisoned  on 
execution  in  civil  causes. 

Art.  5.— Of  voluntary  assignments  by  an  insolvent,  for  the  purpose  of  exonerating  his 
person  from  imprisonment. 

Art.  6. — Of  voluntary  assignments  by  a  debtor  imprisoned  in  execution  in  civil  causes. 

Art.  7. — General  provisions  applicable  to  proceedings  under  the  several  preceding  ar- 
ticles, or  some  of  them. 

Art.  8. — Of  the  powers,  duties  and  obligations  of  trustees  and  assignees  under  this 
Title. 

ARTICIiE  FIRST. 

Of  Attachments  against  Absconding,  Concealed,  and  Non-Resi- 
dent Debtors. 

file.  I.  When  property  of  a  debtor  may  be  attached. 

2.  Application  for  attachment,  to  whom  to  be  made. 

3.  By  what  creditors  such  application  may  be  made. 

4.  ApplieatioB  to  be  in  writing,  and  verified  by  affidavit ;  what  affidavit  to  state. 
6.  Gfoondf  on  which  it  U  made,  to  be  verified  by  two  witnesses. 

▼0L.  n.  1 


I  REVISED  STATUTES  OF  [paht  ii. 

TITLE  t.    Sec.  6.  OAcer  applied  to,  if  sttisfied,  to  order  notice,  and  to  if  sue  warrant. 

7.  Duty  of  sheriff  cm  recciring  such  warrant.    Effects,  &c.  to  be  attached. 

8.  Sheriff  to  make  and  return  an  inventory  of  the  property,  books,  &c. 

9.  Perishable  property  (except  vessels)  to  be  tcdd  ;  proceeds  how  disposed  of. 

10.  If  any  property  (except  vessels)  be  claimed  by  another,  jury  to  try  claim. 

11.  If  jury  find  for  claimant,  property  to  be  delivered,  unless  sheriff  be  indenmified- 

12.  Ck»sts  and  charges  of  inquisition,  by  whom  to  be  paid. 

13.  On  claim  being  made  to  domestic  vessel*  such  vessel  to  be  valued,  and  how- 

14.  Within  two  days  thereafter,  claimant  to  give  bond  with  sureties  ;  its  condition 
16.  On  execution  of  bond,  vessel  or  share  seized,  to  be  discharged. 

16.  Bond  to  be  i«ed  by  truateet ;  when  debtor  may  i«e  on  it. 

17.  What  may  be  shown  in  bar  to  such  suit ;  rule  of  damages. 

18.  Foreign  vessel  seized,  may  be  valued ;  upon  whose  application. 

19.  Notice  of  such  application  to  be  given  to  attaching  creditors. 

20.  Attaching  creditors  to  give  bond  with  sureties  ;  its  condition. 

21.  Unless  such  bond  be  given,  veasel  or  share  attached,  to  be  discharged* 

22.  No  second  warrant  to  issue  against  such  vessel,  till  bond  be  given. 
28»  When  and  upon  what  terms,  debtor  entitled  to  claim  such  vessel. 

24.  When  such  vessel  to  be  sold  for  indemnity  of  creditor  giving  bond. 

25.  Vessel  or  share,  if  not  claimed,  may  be  sold  on  application  of  creditor. 

26.  When  such  share  may  be  sold,  os  i^^ca^Q  of  joint  owner. 

27.  Officer  ordering  sale  of  perishable  property,  or  vessel,  to  fix  time,  Blc. 
2ft.  0#oef  iMii^waifaBtfet9orderno|i^t0bep«hM9kcAift«aitaiapapcii^ 
29.  Time  for  which  notice  is  to  be  published. 
Ml  Coo^qta  oCnoliof  in  the  casf  of  ap  abM«idk|Bg  or  cant^aimi^^fiikitf. 

81.  Contents  of  notice  in  the  ease  of  a  noD-reaideat  debtor. 

82.  AQ  sales,  &c.  made,  and  judgments  confessed,  by  tm  absconding  or  concealed  debt- 
or, after  firat  publication  of  notice,  void. 

88b  The  like  provision  aa  to  certain  estate  of  non-resident  debtors. 

81.  PenKUU  indebted  to  such  debtors,  or  having  their  property,  to  account  to  trustees. 

85.  Faymcnta  and  delireriea  of  piopeitj  to  debtor,  after  first  pidiUeation,  deemed  fimudu^ 
lent,  aa  i^ainst  the  trasteea. 

86.  Persons  prosecuted  by  debtor,  may  give  evidence  of  attndment,  &c.  in  bar. 

87.  After  application  for  attachment,  any  other  creditor  may  file  affidavit  and  petition. 

88.  Such  Is^ter  creditor  to  be  thereafter  deemed  an  attaching  creditor. 

89.  After  warrant  issued,  every  sqbseqnent  attachment  to  be  deemed  part  of  first  pro- 
ceedings. 

40.  Notice  of  first  warrant,  to  be  given  to  sheriff  having  subsequent  warrant ;  proceed- 
mgs  thereupon. 

41.  Duty  of  offioer  who  iasoed  suoh  anbaequent  wuiMBt. 

42.  Rights  and  obUgations  of  creditors  applying  for  subaeqneiit  warrant,  kc 
48.  Absconding  or  concealed  debtor  may,  by  petition,  contest  aU^ation  of  concealment, 

&e.  and  pray  for  a  hearing  before  court. 

44.  Peraona  proceeded  againat  aa  non-rcaident  debtors,  nay  abo  contest  the  fret  of  non- 
residence. 

4B.  Every  aneh  petition  to  be  aeoompanied  by  a  bond;  its  conditaon. 

46.  Officer  with  whom  petition  and  bond  are  filed,  to  mtke  faport  to  court. 

47.  Proceedittga  of  such  court  thereupon. 

48.  If  aUegationa  of  petition  are  proved,  warrant  and  proceedings  to  be  discharged,  &e. 

49.  Court  to  tax  costs,  &c.,  and  to  enforce  payment. 

60.  If  allegations  not  proved,  penalty  of  bond  may  be  recovered ;  bow  disposed  of. 
§1.  Persons  to  whom  debtor  has  transferred  property,  may  petition  for  hearing ;  pro- 
ceedings thereon. 

68.  When  jury  trial  ia  hn^  effect  of  their  decision ;  ptoaeediB^s  onceitain  bonds. 

63.  Proceedings  upon  warrant,  how  iar  stayed  by  petition  and  bond. 

64.  Debtor  may  apply  to  officer  issuing  attachment,  for  its  dischaige. 
66.  Bond,  with  sureties,  to  be  eacecnted  vpou  tioh^iplicatioB ;  its  condition. 
66.  If  such  bond  be  given,  warrant  to  be  dischaiged,  and  no  ftirther  proceedings  had. 
17.  When  such  bond  may  be  prosecnfeed,  and  bow ;  pgMasdingi  tkoMon. 

68.  When  officer  issuing  warrant,  shall  appoint  tmatees. 

69.  If  trustees  are  not  appointed  in  due  time,  warrant  deemed  to  be  dischaiged. 

60.  Order  to  be  endorsed  on  qipointmeat,  aUowing  it  to  be  reeorded,  4w. 

61.  Appointment  to  be  recorded  ;  where  and  vatkai  whit  tunob 

62.  Apiiointment,  record  thereof  and  tranacript  of  smh  recmd,  kaiir  iar  evidence. 
68.  If  debtor  die  or  become  insaM,  after  ILbm  of  appemnce,  pneeedtnga  to  eontinme . 
64.  If  he  die  or  becoaa  iiane  befare  thai  ti»a,  prnflatdiftp  U  be  ftiyed»  kik 


att.  w.\         THE  STATE  OF  NEW-YORK. 


fccgt  WlMAtttf  to^iliirmwwntaaAproninHiiBptWMitowhoBi;  refin whgn ilBd.     ART.  i. 
§6.  Sockmnii  haw  enforeed,  and  om  whiOM  ipplieatioB. 
67.  OScer  iMviac  wunat,  tofikenditon*affida¥Ha  withdeilLof  iiqpr^^ 
tt.  T»Rp«tloaapNHM«o«tt»wldehilMUth«ntfUrlM(Tejiinidi^^    RcpottmaiU 


€^  ftwirdJHga  aadar  diit  Artide,  may  also  be  remored  by  ewliorarl ;  elEftct  tiMarsof. 
Tl.  fMTcn  of  aapMrne  covrt,  after  reeeiiiiig  retam  to  eaiiorat%  or  report  of  oAeer. 
7L  IStike  to  W  likreB  of  the  MiMe,  Jto.  of  swetiet  oiered  wider  this  Artiele. 

72.  Crediton  may  require  Mch  laretiea  to  joitify. 

73.  Seiaares  aader  thie  Artiele,  to  sapcreede  ceitain  other  •eimnrcf  prerioafly  Bade. 


SEGTioir  1.  The  real  and  personal  property  of  a  debtor,  may  be  whenpfo^ 
attached  for  the  pajnnent  of  his  debts,  in  the  following  cases :  ZJkiS' 

1.  Whenever  such  debtor,  being  an  inhabitant  of  this  state,  shall 
secredr  depart  therefixim,  with  intent  to  defraud  his  creditors,  or  to 
avoid  the  service  of  civil  process ;  or  shall  keep  himself  concealed 
dierein,  with  the  like  intent : 

s.  Whenever  any  person,  not  being  a  resident  of  this  state,  shall 
be  indebted  on  a  contract  made  within  this  state,  or  to  a  creditor  re- 
siding within  this  state,  although  upon  a  contract  made  elsewhere.* 

S  £•  Application  Ibr  sacb  attachment,  may  be  made  to  any  officer,  AppKeeiiMi 
specified  in  the  first  section  of  the  seventh  Article  of  this  Title.  mont. 

S  3.  Such  application  may  be  made  by  any  creditor  resident  within  By  vhom 
this  state  or  out  of  it,  or  by  his  personal  representatives,  having  a  de- 
mand against  such  debtor  personally,  wheUier  liquidated  or  not,  aris- 
ing upon  contract,  or  upon  a  judgment  or  decree  rendered  within  this 
state,  amounting  to  one  hundred  dollars  or  upwards ;  or  by  any  two 
such  creditors  having  such  demands,  to  the  amount  of  one  hundred 
and  fifty  dollars  or  upwards ;  or  by  any  three  or  more  creditors,  hav- 
ing such  demands,  to  the  amount  of  two  hundred  dollars  or  upwards.^ 

S  4.  Such  application  shall  be  in  writing,  verified  by  the  affidavit  uoy^mUt; 
of  the  creditor,  or  of  the  person  making  the  same  in  his  behalf,  in  j2Jl!d^*" 
which  shall  be  specified  the  sum  in  which  the  debtor  is  indebted,  over 
and  above  all  discounts,  to  the  person  in  whose  behalf  such  applica- 
tion is  made,  and  the  grounds  upon  which  the  application  is  founded.* 

S  5.  The  facts  and  circumstances  to  establish  the  grounds  on  which  ^^  ^.^. 
such  application  is  made,  shall  also  be  verified  by  the  affidavits  of  two  "•^• 
disinterested  witnesses.^ 

5  6.  Upon  such  proof  being  made  to  the  satisfaction  of  the  officer  to  j^^^^ce  aoJ 
whom  the  application  is  addressed,  he  shall  order  a  notice  to  be  pub-  ^»'^** 
limbed  as  herein  after  directed,  and  shall  issue  one  or  more  warrants,  as 
may  be  necessary,  to  the  sheriff  of  every  county,  in  which  any  property 
of  such  debtor  may  be,  conmianding  him  to  attach  and  safely  keep  all 
the  estate,  real  and  personal  of  such  debtor,  within  his  county,  (except 
such  articles  as  are  by  law  exempt  from  execution,)  with  all  books  of 
account,  vouchers  and  papers  relating  thereto.^ 

H)  1  R.L.lff7,§l  &2S.     (2)  Ib.61  Ic20 


4  REVISED  STATUTES  OF  [pabt  m. 

TITLE  1.  37.  The  sherifT  to  whom  any  such  warrant  shall  be  directed  and 
^^*^C^  delivered,  shall  immediately  attach  all  the  real  estate  of  such  debtor^ 
ifl  on  %var.  and  all  his  personal  estate,  including  money  and  bank  notes,  except 
articles  exempt  from  execution ;  and  shall  take  into  his  custody  all 
books  of  account,  vouchers  and  papers  relating  to  the  proper^,  debts^ 
credits  and  effects  of  such  debtor,  together  with  all  evidences  of  his 
title  to  real  estate ;  which  he  shall  safely  keep,  to  be  disposed  of  as 
herein  after  directed.^ 

Inventory  to  ^  8.  Hc  shall,  immediately  on  mddng  such  seizure,  with  the  as- 
sistance of  two  disinterested  freeholders,  make  a  just  and  true  inven- 
tory of  all  the  property  so  seized,  and  of  the  books,  vouchers  and  pa- 
pers taken  into  his  custody,  stating  therein  the  estimated  value  of  the 
several  articles  of  personal  property,  and  enumerating  such  of  them  as 
are  perishable ;  which  inventory,  after  being  signed  by  the  sheriff  and 
the  appraisers,  shall,  within  ten  days  after  such  seizure,  be  returned  to 
'  the  officer  who  issued  the  warrant' 

FpraiMUe  S  9.  If  any  of  the  property  so  seized,  other  than  vessels,  be  perisha- 
gofidsmay  bo  1^^^^  the  sheriff  shall  sell  the  same  at  public  auction,  under  an  order  of 
the  officer  who  issued  the  warrant,  and  shall  retain  in  his  hands  the 
proceeds  of  such  sale,  after  deducting  his  expenses,  to  be  allowed  by 
such  officer ;  which  proceeds,  shall  be  disposed  of  in  the  same  man- 
ner, as  the  property  so  sold  would  have  been,  if  it  had  remained  un- 
sold.* 

chimofpro-     S  10.  If  any  goods  or  effects,  seized  as  the  property  of  the  debtor, 
SS'    ^    other  than  vessels,  shall  be  claimed  by,  or  in  behalf  of,  any  other  per- 
son as  his  property,  the  sheriff  shall  summon  and  swear  a  jury  to  try 
the  validity  of  such  claim,  in  the  same  manner  and  with  the  like  ef- 
fect, as  in  case  of  seizure  under  execution.^ 

rroceadingt  S  H*  If>  by  their  inquisition,  the  jury  find  the  property  of  the  goods 
ciaSnaoL^'  and  effects  so  seized  to  be  in  the  person  so  claiming  them,  the  sheriff 
shall  forthwith  deliver  them  to  the  clainmnt  or  his  agent ;  unless  the 
attaching  creditor  shall,  by  bond  with  sufficient  sureties,  indemnify  the 
sheriff  for  the  detention  of  such  goods  and  effects.  In  case  of  such  in- 
demnity, the  sheriff  shall  detain  such  goods  and  efiects,^  to  be  disposed 
of,  as  herein  after  directed.^ 

Gostoand  $  12.  If  the  property  in  such  goods  be  found  to  be  in  the  claimant, 
'  "'^  the  costs  and  charges  arising  from  such  inquisition,  to  be  allowed  by 
the  officer  issuing  the  warrant,  shall  be  paid  out  of  the  estate  of  the 
debtor ;  but  if  it  be  found  to  be  in  the  debtor,  then  the  costs  and 
charges,  to  be  ascertained  in  the  same  maimer,  shall  be  paid  by  the 
claimant.^ 

(.3)  iiLL.m,§i.  C4)  n>.iff7,§a  (5)  n>. iss, § 4. 
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S  13.  Wlien  a  yesael  belonging  to  any  port  or  place  in  this  stat*  ast.i. 
or  any  of  the  United  States,  or  any  share.or  any  interest  in  such  yes-  ^!^]||[^]|2^ 
mlj  AM  be  attached ;  on  the  application  within  thirty  days  thereaf>  J^,^^^ 
ter,  of  IDT  person  claiming  such  vessel  or  share,  or  of  his  agent,  "^ 
die  eCcer  who  issued  the  warrant,  may  cause  the  vessel  or  share  so 
miedf  to  be  ralued  by  three  indifferent  men  to  be  appointed  by  such 


S  14.  Within  two  days  after  such  appraisement  shall  be  made,  the  ib.  Bondi* 
daimant  or  his  agent  may  execute  a  bond  with  sureties  to  be  approv-  ^^^^ 
(d  by  such  officer,  to  the  people  of  this  state,  in  a  penalty  double  the 
lOKKUit  of  soch  appraised  value,  conditioned,  that  in  a  suit  to  be 
brought  on  such  bond,  the  claimant  will  establish,  that  he  was  the 
owner  of  such  Tessel  or  share  at  the  time  of  the  seizure,  and  in  case 
of  his  fiulure  to  do  so,  that  he  will  pay  the  amount  of  such  valuation 
with  interest  from  the  date  of  the  bond,  to  any  trustees  who  may  be 
ij^inted  on  such  attachment ;  or  in  case  none  be  appointed  accord- 
ing to  \aw,  or  the  attachment  be  discharged,  to  such  debtor  or  his 
personal  representatives/ 

S  15.  Upon  such  bond  being  executed  and  delivered  to  such  offi-  Vmmi  vhM 
oer,  he  shall  order  the  vessel  or  share  so  seized  to  be  discharged  from 
the  attachment,  and  the  sheriff  shall  discharge  such  vessel  or  share 
accordingly.* 

^16.  If  trustees  be  appointed  upon  such  attachment,  they  shall  when  bond 
immediately  commence  a  suit  on  such  bond ;  or  in  case  none  be  ap- 
pointed according  to  law,  or  the  attachment  shall  be  discharged,  the 
debtor  or  his  personal  representatives  may  prosecute  such  bond. 

^17.   In  such  suit,  the  claimant  may  give  in  evidence  in  bar  of  a  DefrnMin 
recovery,  that  he  was  the  owner  of  the  vessel  or  share  seized  at  the  "* 
time  of  issuing  such  warrant.     If  he  fail  to  establish  such  ownership, 
or  if  judgment  shall  pass  against  him  by  default  or  on  demurrer,  the 
party  prosecuting  such  suit,  shall  recover  the  amount  of  the  valuation. 
of  such  vessel  or  diare,  with  interest  from  the  date  of  the  bond,  to  be 
as  damages. 


5  18.  Whenever  a  foreign  vessel,  or  a  share  or  interest  in  anyp^^^  ^^ 
foreign  vessel,  shall  be  attached,  such  vessel  or  such  share  or  interest,  Jj*'"'*  ^**'' 
mav  be  valued  in  the  manner  above  prescribed,  upon  the  application 
cf  anv  person,  who  shall  by  his  affidavit  swear,  that  he  is  the  owner 
thcTeo^  or  upon  the  application  of  the  agent  of  such  owner,  who  shall 
by  his  affidavit  swear  that  he  is  such  agent,  and  that  he  verily  believes 
his  priuripal  to  be  the  owner  of  the  vessel  or  share  so  attached.'^ 


(6)  Lftwi  of  1822,  p.  288,  §  1.    (7)  lb.  \  2: 


8  JLEVISED  STATUTES  OT  [vast  it. 

TiTLB  1.  §  \$^  Sach  notice  of  suck  application  riiall  be  given  to  the  attach- 
^J^^^^^^2^  ing  creditoFs,  as  the  officer  lo  whom  the  tame  is  made,  shall  deem 
'^f'  reasoiiBble.^ 

creditorito  S  20.  Within  thfoe  days  after  such  valuation  shall  be  returned  to 
witiMretiet.  the  cfficor  "wfao  directed  the  same,  the  creditors  at  whose  instance  the 
attachment  issued,  shall  execute  a  bond  with  sureties  to  be  approved 
by  such  officer,  to  the  person  in  whose  behalf  such  claim  shall  be 
made,  in  double  the  amount  of  the  valuation,  with  a  condition  to  pro- 
secute such  attachment  to  effibct,  and  to  pay  such  damages  as  may  be 
rocovered  against  them  for  seizing  the  said  vessel  or  share,  in  any 
suit  that  ahall  be  brought  against  them  witbin  Uiree  months  from  the 
date  of  the  bond,  if  it  shall  appear  in  such  suit  that  the  vessel  or 
share  or  interest  therein,  so  attached,  belonged  at  the  time  of  issuing 
such  attachment,  to  the  person  in  whose  behalf  such  claim  shall  be 
made.® 

Vwid.  vhea     $  21.  (Jfiiess  Such  bond  be  given  as  above  prescribed,  Ae  officer 
chtfgwL      who  issued  the  attachment  shall  grant  an  order  discharging  the  ves- 
sel, share  or  interest  so  claimed,  from  such  attachment ;  and  the  same 
shall  be  discharged  accordingly.^ 

nooUmt  S  2£«  li,  «A»r  an  attachment  has  been  levied  upon  a  foreign  ves- 
SZlId^m  iel,  a  valuation  of  the  taaae  or  of  the  shafe  or  interest  dierein  seized, 
be  made,  no  other  warrant  of  attachment  shall  issue  against  the  same 
vessel,  as  being  the  property  in  whole  or  in  part  of  the  same  debtor, 
until  the  security  above  prescribed,  shaU  be  given  by  the  person  re- 
quiring such  warrant,^ 

T«rm  OD         S  28.  If,  after  the  execution  of  any  sticA  bond  t^  an  attaching  credi* 
!i!£|d2m'^'  tor,  the  attachment  shall  be  discharged,  or  the  proceedings  shall  cease. 


I 


by  the  omission  to  appoint  trustees  according  to  law,  the  debtor  against 
whom  sudh  attachment  issued,  or  his  agent,  dball  be  -entitled  to  claim 
such  vessel,  share  or  interest,  or  the  proceeds  -thereof  if  the  same  ahall 
have  been  sold,  only,  upon  his  discharging  the  bond  so  executed  by 
snch  attaching  creditor,  or  by  his  executing  to  such  creditor,  a  bond 
in  a  penalty  double  the  valuation  made  as  herein  directed,  with  sure- 
ties to  be  approved  by  the  officer  who  issued  the  attachment,  condi-  j 
tioned  to  indemnify  such  creditor,  against  all  charges  and  expenses  in  , 
consequence  of  the  bond  so  executed  by  him.  y 

wbanTMMi      S  24.  if  the  bond  of  the  attaching  creditor  be  not  <di8cfaarg<ed,  or  he    «l 
fu  Mid.     ^  1^  indemnified  as  above  direded,  wkbin  one  month  after  the  debtor   ^ 
became  entitled  to  claim  such  vessel,  share  or  interest,  as  above  pre-   li 
•oribed,  such  vessel,  share  or  interest,  may  be  sold  by  the  sheriff  in 
whose  cvstody  the  same  may  be,  upon  an  order  of  the  officer  w1k>  i^ 
sued  the  attachment ;  and  the  proceeds  of  the  sale  shall  be  paid  to  the 
attaching  creditor  who  executed  such  bond,  for  his  indemnity. 


(8)  Laws  of  1S22,  p.  288,  §  2. 


(VAF.  ^.]  THE  STATB  OT  N^W-YORK.  -| 

S  ib^  If  wa  claim  be  made  by  a^y  ownov  of  a  d9me«tic  vaNel,  oi  art.  i. 
of  a  ahart  in  locb  a  vessel,  seiaed  ^piief  any  wariwl  of  a^taebmeAt,  ^^^^^^^ 
vilhin  tUrty  days  afier  such  seu^ure,  aad  no  boad  be  esecuUd  aa 
hereiB  dmW  by  sucb  clauDa^l ;  or  if  no  claiia  b^  Qiade  within  thai 
tiine  If  or  in  behalf  of  tbe  owner  of  any  foreign  yesael  or  of  a  shace 
tberem,  so  seized ;  such  vessel  or  share  may  be  sold  by  the  sheriff 
fldbog  such  seizure,  under  an  order  of  the  officer  issuing  the  attach- 
aent,  to  be  granted  upon  the  application  of  any  attaching  creditor, 
whenerer  in  the  opinion  of  such  officer,  a  sale  may  be  necessary. 

S  2S.  Wken  a  diara  in  any  resael,  foreign  or  domestic,  shall  be  ib. 
mixed,  if  no  claim  to  aoch  share  be  made  by  any  owner  thereof,  as 
berein  provided,  within  thirty  days  after  such  seizure,  it  may  be  bM 
hj  the  sberifi^  under  an  order  of  the  officer  issuing  the  attachment,  to 
be  g^ranted  on  the  application  of  any  joint  owner,  or  of  his  agent. 

S  27.  WheneTer  a  sale  of  perishable  property,  or  of  a  vessel  or  ofBoertoiu 
ikare  of  a  vessel,  shall  be  ordered  by  any  officer  as  herein  authorised,  ^e.        *"' 
be  shaU  Va  such  order,  prescribe  the  time,  place  and  notice  of  such 
sde,  and  how  the  same  shall  be  published. 

J  28.  VIThenever  any  warrant  of  attachment  shall  be  issued  pur-  Noiieeoftt- 
ioant  to  the  provisions  of  thjs  Article,  the  officer  issuing  the  same, 
AM  thereupon  immediately  order  the  notice  herein  after  directed,  to 
be  published  in  the  state  paper,  and  in  a  newspaper  printed  in  the  city 
of  \ew-York,  and  in  a  newspaper  printed  in  the  county  to  which  any 
attachment  shall  be  issued,  if  there  be  one,  and  if  there  be  none 
jH-inted  in  such  county,  then  in  a  newspaper  printed  nearest  to  such 
county.^ 

3  29.  Such  notice  shall  be  published  once  in  each  week,  for  three  Timeof  pni^ 
Bwnths  in  the  case  of  an  absconding  or  concealed  debtor,  and  for  nine  ^'^^^ 
naonths  in  the  case  of  a  non-resident  debtor.^ 

$  SO.  In  the  case  of  an  absconding  or  concealed  debtor,  such  notice  coutenu  of 
sfasU  stale  that  an  attachment  has  issued  against  the  estate  of  such  IS!^!^df 
dehlor,  and  that  the  same  will  be  sold  for  the  payment  of  his  debts, 
unless  he  appear  and  discharge  such  attachment  according  to  law, 
within  three  months  from  the  first  publication  of  such  notice ;  and 
that  the  payment  of  any  debts,  and  the  delivery  of  any  property  be- 
loi^ing  to  sach  debtor,  to  him  or  for  his  use,  and  the  transfer  of  any 
ywyarty  by  him,  fiv  any  purpose  whatever,  are  forbidden  by  law. 


S ^1-  lo  the  case  of  a  non-resident  debtor,  such  notice  shall  state  ib  Nonrtti 
ihe  isBiiini  of  the  attachment  against  his  estate,  and  that  the  sanie  will 
W  wM  fat  the  payment  of  his  debts,  unless  he  appear  and  discharge 


(9)  1  a.  L.  157,^2;  Uwi ^ laS^i p. 239, § 3. 


10  REVISED  STATUTES  OF  [part  «. 

TVTLU  1.  state,  and  was  not  at  any  time  within  thirty  days  before  the  issuing  of 
^*^^*^^*^^  such  warrant,  or  at  any  time  thereafter,  an  absconding  or  concealed 
debtor  within  the  intent  of  this  Article  ;  and  may  therein  pray  that 
his  allegations  in  that  behalf,  may  be  heard  and  determined  by  the 
supreme  court,  or  the  court  of  common  pleas  of  the  county  in  which 
such  officer  resides." 

lb.  NoDivr.  S  44.  Every  person  proceeded  against  as  a  non-resident  debtor, 
and  any  person  in  his  behalf,  may,  at  any  time  before  the  appoint- 
ment of  trustees  as  herein  after  mentioned,  present  a  petition  verified 
by  the  oath  of  the  person  presenting  the  same,  to  the  officer  who  is- 
sued the  warrant  against  such  debtor,  stating  that  at  the  time  of  issu- 
ing such  warrant,  the  debtor  so  proceeded  against  was  a  resident  of 
this  state  ;  and  may  pray  that  tlie  allegations  in  such  petition  may  be 
determined  by  the  supreme  court,  or  the  court  of  common  pleas  of 
the  county." 

Bond  to  bo  §  45.  Such  debtor  in  either  of  the  cases  before  mentioned,  or  his 
agent,  shall,  at  the  time  of  presenting  the  petition,  deliver  to  the  offi- 
cer who  issued  the  warrant,  a  bond  to  the  attaching  creditors  in  tbe 
penal  sum  of  one  hundred  dollars,  with  such  security  as  shall  be  ap- 
proved by  such  officer,  with  a  condition,  (preceded  by  a  recital  of  the 
petition,)  that  such  debtor  shall  prove  to  the  supreme  court,  or  to  the- 
court  of  common  pleas  of  the  county,  whichever  shall  be  inserted  by 
such  officer  at  his  discretion,  at  the  next  term  thereof^  the  facts  set 
forth  in  such  petition." 

oflicor  re-        S  46.  The  officer  with  whom  such  petition  and  bond  shall  be  filed, 
^umSISoDd  shall  report  his  proceedings,  with  the  affidavits  presented  to  him  in 
towport.      relation  to  such  proceedings,  to  the  court  named  in  the  condition  of 
such  bond,  on  the  first  day  of  the  next  term  thereof." 

Proroediiifi       ^  ^'^*  ^^  court  to  which  such  report  shall  be  made,  shall  proceed 
offtjnrtoa    ^  y^^^^  ^j^^  proofe  and  allegations  of  the  parties  in  a  summary  way, 

and  shall  determine  whether  the  allegations  in  such  petition  have 
been  satisfactorily  proved ;  unless  the  court  shall  deem  it  a  proper 
case  to  be  submitted  to  a  jury,  in  which  case,  the  court  may  in  its 
discretion,  award  a  venire  to  try  the  same,  in  such  manner  as  the 
court  shall  direct." 

lb.  Warrart  S  48.  If  the  court  determine  that  the  allegations  in  the  petition 
diicharscd.  are  proved,  it  shall  grant  an  order,  cancelling  the  bond  given  by  or 
in  behalf  of  the  debtor,  and  discharging  the  warrant  or  warrants  that 
may  have  been  issued  against  him,  and  tliereby  releasing  all  property 
which  shall  have  been  attached  under  such  warrants ;  which  order 
shall  terminate  all  proceedings  upon  such  warrants." 


(13)  1  R  L.  im,  §  7. 


cHAF.  T.]  THE  STATE  OF  NEW- YORK.  H 

S  49.  Tlie  court  shall  tax  the  costs  and  expenses  of  the  debtor,  in-    aht.  i. 


cured  id  oblsiniDg  such  order,  and  shall  cause  the  same  to  be  paid 

br  the  attadung  creditor,  and  may  enforce  the  payment  thereof  by       "** 

attarhment'* 

^50.  If  the  court  determine  that  the  allegations  contained  in  the  ib.  penalty 
peotuo  are  not  proved,  then  the  obligee  in  the  bond  given  by  or  in  To  Sj'^io-  *"" 
behalf  of  such  debtor,  may  recover  the  penalty  thereof  with  costs ;  **'"''^ 
iffie  moiety  of  the  penalty  may  be  retained  by  the  obligee  or  his  re- 
presentatives, and  the  other  moiety  shall  be  paid  to  the  trustees  to  be 
appointed  as  herein  after  mentioned,  to  be  disposed  of  by  them,  as  part 
of  the  property  and  effects  of  such  debtor  ;  or  if  no  trustees  be  appoint- 
ed, such  nooiety  may  be  retained  by  the  obligee.  ^^ 

S  51.  If  any  person  to  whom  a  debtor  shall  have  assigned  or  deli-  Petition  b> 
Tcred  any  property,  on  a  valuable  consideration,  or  to  whom  the  debt-  c^^m  pm- 
ur  may  have  made  payments,  alter  the  publication  of  the  notice  of  at-*i«btor. 
tachment,  shall  desire  to  contest  the  fart  of  such  debtor's  being  non- 
T^dent,  concealed  or  absconding,  within  the  meaning  of  this  Article, 
he  may  do  so,  on  executing  a  bond  similar  to  that  required  of  a  debt- 
or i/i  t^  previous  forty-fifth  section,  and  within  the  time  allowed  to 
die  debtor  for  that  purpose ;  and  on  his  application  to  the  court  to 
which  such  proceedings  are  or  shall  be  reported,  the  court  shall  direct 
such  allegations  to  be  tried  by  a  jury,  and  shall  direct  the  proper  pro- 
ceeding for  that  purpose. 

3  52.  A  decision  by  a  jury,  in  any  case,  where  a  trial  may  be  had,  Jury  trial 
pursuant  to  the  provisions  of  this  Article,  if  not  set  aside  by  the  court,  onccrtal?" 
sliall  have  the  same  effect  in  all  cases  as  the  determination  of  a  court 
without  such  trial ;  and  the  same  proceedings  may  be  had  upon  the 
boDd  executed  by  any  other  person  than  the  debtor,  as  are  herein  pro- 
vided in  respect  to  the  bond  of  such  debtor,  in  the  like  cases  and  with 
the  like  effect. 

S  53.  The  proceedings  upon  any  warrant,  that  may  be  issued,  pur-  Effect  of  pc- 
suant  to  the  provisions  of  this  Article,  shall  not  be  in  any  manner  bona  wttoy 
staved  or  aflected,  by  such  petition  or  bond,  given  as  herein  before  TngS.^**^ 
provided,  until  an  order  discharging  such  warrant  shall  be  granted  ; 
except  that  no  sale  of  any  property,  other  than  such  as  may  be  per- 
ishable, shall  be  had,  and  no  payment  of  any  debts,  shall  be  made,  by 
my  trustees  appointed  under  such  attachment,  until  a  determination 
W  made  by  the  court  to  which  such  petition  shall  be  referred. 

3  54.  Everv  debtor  against  whom  any  warrant  of  attachment  shall  Application 
t*  issued,  may,  at  any  time  before  the  appointment  of  trustees  as  here-  of  wftrram. 
Si  alter  mentioned,  apply  in  person  or  by  attorney  to  the  officer,  who 
wued  such  warrant,  for  an  order  to  discharge  the  same.*^ 


(14)  1  R.  L.  1S7.  §  7.     (10)  lb.  p.  162,  §  21. 
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S  55.  Upon  such  application,  such  debtor  or  his  agent  shall  exe* 
cute  and  deliver  to  the  officer  to  whom  the  same  is  made,  a  bond  to 
the  creditors  prosecuting  the  attachment,  in  a  penal  sum  double  the 
amount  of  the  debts  sworn  to  by  such  creditors,  with  such  sureties  as 
shall  be  approved  by  the  said  officer,  conditioned  that  they  will  pay 
to  each  attaching  creditor  the  amount  justly  due  and  owing  by  sudi 
debtor,  to  him,  at  the  time  when  he  became  an  attaching  creditor,  on 
account  of  any  debt  so  claimed  and  sworn  to  by  him,  with  interest 
thereon.*® 

S  56.  Upon  such  bond  being  executed  and  delivered,  the  said  offi« 
cer  shall  thereupon  grant  his  order,  discharging  all  warrants  that  may 
have  been  issued  by  him,  or  of  which  notice  shall  have  been  given  to 
him,  against  such  debtor  ;  and  no  further  or  other  proceedings  shall 
be  had  under  the  provisions  of  this  Article,  founded  upon  any  de- 
mands included  in  such  bond.*® 

S  5T.  Every  such  bond  shall  be  held  for  the  common  benefit  of  all 
the  attaching  creditors,  and  may  be  prosecuted  at  any  time  within  six 
months  after  its  date,  and  hot  afterwards,  by  them  jointly,  or  by  any 
one  of  them  separately,  in  respect  to  his  separate  demand ;  and  in  ev- 
ery such  action  the  prosecuting  creditor  shall  establish  his  demand,  in 
the  same  manner  as  in  an  action  against  the  debtor.*® 

S  58.  If  the  debtor  against  whom  such  warrant  of  attachment  shall 
be  issued,  shall  not  appear  and  satisfy  his  creditors,  within  the  time 
for  that  purpose  limited  in  the  notice  herein  before  directed,  and  if 
such  warrant  shall  not  have  been  discharged,  the  officer  who  issued 
the  same,  shall,  within  three  months  after  the  expiration  of  the  time 
so  limited,  upon  due  proof  of  the  publication  of  such  notice,  nominate 
and  appoint  three  or  more  fit  persons,  to  be  trustees  for  all  the  credit- 
ors of  such  debtor.*'' 

S  59.  If  such  appointment  of  trustees  be  not  made  within  the  time 
above  prescribed,  the  warrant  of  attachment  shall  be  deemed  to  be 
discharged  and  annulled. 

§  60.  The  officer  making  such  appointment,  shall  endorse  thereon 
an  order  allowing  it  to  be  recorded  ;  which  shall  entitle  it  tu  be  re- 
conled  by  the  clerk  of  any  county,  to  whom  it  may  be  presented  for 
that  purpose.*® 

$  61.  The  trustees  shall  cause  their  appointment  to  be  recorded  in 
the  office  of  the  clerk  of  every  county,  in  which  any  property  shall 
have  been  seized,  under  the  warrant  of  attachment  against  such  debt- 
or, within  one  month  after  their  appointment.'® 

S  62.  Such  appointment  of  trustees,  the  record  thereof,  and  the 
transcript  of  such  record  duly  certified,  shall  in  all  cases,  except  oa 


(16)  1  R.  L.  1S2,  §  21 .    (17)  lb.  p.  160,  §  8.    (18)  lb.  p.  168,  §  26. 


ciAP.  w.]  THE  STATE  OF  NEW-YORK.  18 

Iwaring  of  a  petition  referred  to  any  court  as  herein  before  prorided,    a'^'^*  *• 
be  conclusive  evidence  that  the  debtor  therein  named  was  a  conoefal-  ^'^'^^^^^ 
ed,  abscoodiBg  or  non-resident  debtor,  within  the  meaning  of  the  fore- 
going pniviaons,  and  that  the  said  appointment  and  all  the  proceed- 
ings pienoas  thereto,  were  regular.^® 

J  CI  Where  any  debtor  against  whom  proceedings  may  have  been  wbmi  iMsb, 
oMiiinenced,  as  herein  authorised,  shall  die  or  become  insane,  after  ai^t*  ifio- 
At  expiration  of  the  time  limited  in  the  order  for  his  appearance,  the 
proceedinp  shall,  notwithstanding,  be  continued  to  a  final  conclusion, 
in  the  same  manner,  and  with  the  like  validity,  as  if  such  debtor  had 
lived  or  remained  sane.^ 

S  64.  If  any  debtor  against  whom  any  such  warrant  of  attachment  ]|^^ 
shall  have  been  issued,  shall  die  or  become  insane,  before  the  time 
limited  lor  his  appearance,  the  proceedings  thereon  shall  be  stayed, 
and  ihe  property  seized  thereby  shall  be  delivered  to  his  personal  re- 
presmitadvea,  or  to  the  committee  of  his  estate. 

S  65.  UpoD  the  appointment  of  trustees  being  made,  every  sheriflr^*^^^ 
to  whom  aojr  warrant  against  the  estate  of  such  debtor  may  have  been  ^^ 


shall  retom  the  same,  with  his  proceedings  thereon,  to  the  of- 
ficer who  issued  the  same,  or  to  the  officer  who  issued  the  first  war- 
rant gainst  such  debtor,  in  case  warrants  shall  have  been  issued  by 
!9everal  officers ;  and  such  officer  shall  cause  the  same  to  be  filed, 
within  thirty  days  thereafter,  in  the  office  of  a  clerk  of  the  supreme 


court,*^ 


S  66.  Every  sheriff  to  whom  a  warrant  may  have  been  delivered,  J[ffo,2id*** 
may  be  compelled  by  the  officer  having  jurisdiction  over  the  proceed- 
ings thereon,  to  return  such  warrant,  and  the  inventory  required  to 
he  taken  by  him,  by  an  order  of  such  officer  and  by  prcx:ess  of  attach- 
meot  for  disobedience  thereof,  on  tlie  application  of  any  creditor,  or 
of  die  debtor,  and  on  proof  of  the  neglect  of  the  sheriff. 

3  67.  Every  officer  who  shall  issue  any  warrant,  pursuant  to  the  ^J^*^j^'jJJ» 
foregoing  provisions,  shall  cause  the  affidavits  of  the  creditors  pre-  fi'<^**- 
rented  to  him,  or  transmitted  to  him,  by  any  other  officer,  who  shall 
have  issued  a  subsequent  warrant,  to  be  filed  in  the  office  of  a  clerk 
of  the  supreme  court,  within  thirty  days  after  receiving  the  same.^* 

3  68.  Within  twenty  days  after  the  appointment  of  any  trustees  ^^^*^  ^  ^^' 
by  such  officer,  he  shall  make  a  report  to  the  supreme  court,  to  be  pre™*^  court- 
tiled  with  the  clerk  thereof,  of  all  the  proceedings  had  before,  or  done 
by  J  him,  under  this  Article  ;  after  which,  the  supreme  court  shall 
have  jurisdiction  over  such  proceedings.     Such  report,  and  a  certified 
*:«>py  thereof  under  the  seal  of  the  court,  and  attested  by  the  clerk, 


ri9)  1  R.  L.  p.  163.  §  26.    (20)  lb.  §22.     (21)  lb.  §  25. 


ir«  «-a 


uCk.    . 


i&L  lis 


id 


r«  »  dbi(  jUHjyeiti  m>  wM 


JIOL  If  acT8ooiii4r 

tkoB  Tcsdk  dfeall  be  rhif  rf  br.  cr 

dK  TvlidltT  of  lack  cfaim,  m  dh^ 


9ll.  U; W dkeir inqnidiA, die 
eActs  so  Mzed  tD  be  io  d»  penoo  i  rliimnt  ihrni  de  aherifl* 
AaB  fordnridi  deinv- diRB  to  die  cluiBui  or  U»  wni:  vales  die 
Ularfimg  crediior  dall,  by  hood  vidi  q»iS*-i*«>  sneae^  imkiiifr  die 
iberiff  for  die  deieadoB  of  fock  eoodi  and  eActSL  fai  c»e  of  9«Ji  in- 
deunkj,  die  dimff  daD  detain  sodi  coods  and  eftcts^  to  be  dispoeed 
<4j  »  berein  after  direcied.* 

3  12'  If  die  inmiefU  in  sndi  goods  be  faimd  to  be  in  die  ckimant, 
die  cofts  and  darges  arinng  from  sodi  inaniBtian,  to  be  allowed  hx 
file  iibcfx  iMoing  die  warrant,  diaB  be  paid  oat  of  the  estate  of  die 
debtor ;  but  if  it  be  tbnnd  to  be  in  die  debtor,  dies  the  costs  and 
chary,  to  be  ascertained  in  the  same  manner,  shall  be  paid  bv  the 
fbimanf  * 


O)  1B.L.UV,|1.    CD  Ik.lSr,§X    (S)  A. liB» § 4. 
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i  IS.  When  a  Tessel  belonging  to  anj  port  or  place  in  this  stat^  '^^-  ^ 
or  iny  of  the  United  States,  or  any  dutfeor  anj  interest  in  such  ves-  ^^j^^j^'^y 
lel,  diail  he  attached ;  on  the  application  within  thirty  days  thereat  2!,^|2lSe^. 
ter,  of  SDj  person  claiming  such  vessel  or  share,  or  of  his  agent,  "*'' 
the  cCcer  who  issued  the  warrant,  may  cause  the  vessel  or  Aue  so 
seized^  to  be  Taloed  by  three  indiflerent  men  to  be  appointed  by  such 


S  14.  Within  two  days  after  such  appraisement  shall  be  made,  the  n> 
daimant  or  his  agent  may  execute  a  bond  with  sureties  to  be  approv-  ^'^"^ 
ed  by  such  oflfeer,  to  the  people  of  this  state,  in  a  penalty  double  the 
amount  of  such  appraised  value,  conditioned,  that  in  a  suit  to  be 
broogfat  on  such  bond,  the  claimant  will  establish,  that  he  was  the 
owner  of  such  vessel  or  share  at  the  time  of  the  seizure,  and  in  case 
of  his  bilure  to  do  so,  that  he  will  pay  the  amount  of  such  valuation 
with  interest  from  the  date  of  the  bond,  to  any  trustees  who  may  be 
appointed  on  such  attachment ;  or  in  case  none  be  appointed  accord- 
ing to  law,  or  the  attachment  be  discharged,  to  such  debtor  or  his 
personal  representatives.* 

S 15.  Upon  such  bond  being  executed  and  delivered  to  such  offi- 
oer,  he  shall  order  the  vessel  or  dwre  so  seized  to  be  discharged  from 
the  attachment,  and  the  sheriff  shall  discharge  such  vessel  or  share 
accordingly.* 

S  16.  If  trustees  be  appointed  upon  such  attachment,  they  shall  wind  bond 
immediately  commence  a  suit  on  such  bond ;  or  in  case  none  be  ap- 
pointed according  to  law,  or  the  attachment  shall  be  discharged,  the 
debtor  or  his  personal  representatives  may  prosecute  such  bond. 

3  n.  In  such  suit,  the  claimant  may  give  in  evidence  in  bar  of  a  oeihiMin 
recovery,  tl»at  he  was  the  owner  of  the  vessel  or  share  seized  at  the  "^^  *"^' 
time  of  issuing  such  warrant.     If  he  fail  to  establish  such  ownership, 
or  if  judgment  shall  pass  against  him  by  default  or  on  demurrer,  the 
party  prosecuting  such  suit,  shall  recover  the  amount  of  the  valuation, 
of  such  vessel  or  share,  with  interest  from  the  date  of  the  bond,  to  be 
assessed  as  damages. 

S  18.  Whenever  a  foreign  vessel,  or  a  share  or  interest  in  any  p^^^  ^„ 
foreign  vessel,  shall  be  attached,  such  vessel  or  such  share  or  interest,  Jj  *'**'*  "^^ 
may  be  valued  in  the  manner  above  prescribed,  upon  the  application 
of  any  person,  who  shall  by  his  affidavit  swear,  that  he  is  the  owner 
thereof,  or  upon  the  application  of  the  agent  of  such  owner,  who  shall 
by  his  affidavit  swear  that  he  is  such  agent,  and  that  he  verily  believes 
his  principal  to  be  the  owner  of  the  vessel  or  share  so  attached.'' 

(6)  Uwi  of  1822,  p.  2S8,  §  1.    (7)  lb.  (  2. 


SETISED  STATinES  OP  [fj 

ilf.  S«:kiiotke«rM^apfiiabaBiUlfegiTWloifae 
iag  cradkors  as  Ae  nfcti  •»  vkm  ifae  nme  »  nnde*  shall  deem 


S  20.  Widmi  dvce  dtjs  after  socft  TahEukn  diall  be  letuiueJ  10 
the  officer  wbo  <firectcd  the  same«  ^  creditors  ai  wlftoae  instanoe  die 
attachment  isoed,  diaB  exenxte  a  liood  with  sureties  to  be  approved 
br  such  officer,  id  the  peraoa  in  whoee  behalf  soch  claim  shall  be 
indodble  the  aakWDt  of  the  ralvatioA*  with  a  coodkion  lopro- 
SQch  attachment  to  effect,  aad  w  paj  mchdamagr  t  as  may  he 
wc4ifeied  agpinst  them  fur  aetziBg  the  mid  vesiei  or  ahwey  in  ai^ 
suit  that  shaD  be  broo^  ^^^oti  them  wiAin  three  months  firam  ths 
dale  of  the  bond,  if  it  diaH  appear  in  soch  snit  that  the  Teasel  or 
dmre  or  interest  therein,  so  attached,  behmfpedat  the  time  of  issoing 
snch  attachment,  to  the  penon  in  whose  behalf  soch  claim  shall  be 


!•»• 


vkM  9  21*  ^  iilem  soch  bond  be  i^ii^^en  as  abore  pi  escribed,  the  officer 
who  iasned  the  attachment  sfaaO  grant  an  order  discharging  the  ves- 
sel, share  or  interest  so  claimed,  from  soch  attachment ;  and  the  same 
shall  be  discharged  accerdiiiglj.* 

A  tt.  if^  after  an  attnrhmsnt  has  been  kriedupona  fateign  ves- 
sel, a  valoationof  thesaswor  ofthe  ahsn  or  interest  thetein  seised, 
be  nude,  no  other  warrant  of  attachment  shaU  issue  against  the  same 
vessel,  as  being  the  propertv  in  whole  or  in  part  of  the  same  debtor, 
nntO  the  secnritv  above  prescribed,  diall  be  given  bv  the  person  re- 
qnirii^  such  warrant* 

T«M«B  $23.  If^  after  the execntionofanv such  bond  bf  an  attachii^ciedi« 
^d2i^  tor,  the  attachment  shall  be  discharged,  or  the  proceedit^  shall  cease, 
bjr  the  omission  to  appoint  trustees  aocordmg  to  law,  the  debtor  against 
whom  soch  attachment  issued,  or  his  agent,  shaD  be  entitled  to  chum 
sndi  vessel,  share  or  interest,  or  the  proceeds  "diereof  if  the  same  shaH 
have  been  sold,  only,  upon  his  discharging  the  bond  so  execated  bj 
sodi  attaTrhitig  creditor,  or  bj  his  executing  to  such  creditor,  a  bond 
in  a  penadtydoidde  the  valoation  made  as  herein  directed,  with  sure- 
ties to  be  approved  bj  the  officer  who  issued  the  attachment,  condi- 
tioned to  indemnify  such  creditor,  against  all  charges  and  expenses  in 
consequence  of  the  bond  so  executed  bj  him. 

wkMfMMi  iti.UAe  bond  of  the  attaching  credilsr  be  not  discharged,  or  he 
be  not  iadenmtted  ^  above  directed,  wiffiin  one  month  after  the  debtor 
became  entitled  to  daim  such  vessel,  share  er  interest,  as  i^ve  pre- 
soribsd,  sach  vesml,  share  or  interest,  may  be  sold  by  the  sheriff  in 
whose  cnitsd)!  the  mme  tnsij  be,  upon  an  order  of  the  officer  who  is- 
sued the  attachment;  and  the  proceeds  of  the  sale  ^U  be  paid  to  the 
creditor  who  executed  such  bond,  for  his  indemnity. 

(8)  L«wf  oriS22,p.28B,§2 
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i  25.  If  la  daim  be  made  by  aqr  owntv  of  a  d9me«tic  veiiel,  of  abt.  i. 
of  a  ahare  in  aach  a  vessel,  seiaMd  under  aoy  wamual  of  attacbment,  ^^^""^^^ 
vithin  thirty  days  after  such  seizure,  aad  no  boad  be  mecuted  aa 
ItereiD  directed  by  sud^  daimaq^ ;  or  if  no  claim  be  oiade  within  thai 
tinoe  br  or  in  behalf  of  the  owner  of  any  foreign  Teseel  or  of  a  ahaxe 
therem,  so  seized ;  such  vessel  or  share  may  be  sold  by  the  sheriff 
miluig  such  seizute,  under  an  order  of  the  officer  issuing  the  attach- 
jnent,  to  be  granted  upon  the  application  of  any  attaching  creditor, 
whenever  in  the  opinion  of  such  officer,  a  sale  may  be  necessary. 

S  36.  When  a  share  in  any  vessel,  foreign  or  domestic,  shall  be  ii 
nzed,  if  no  claim  to  anch  share  be  made  by  any  owner  thereof,  as 
berein  provided,  within  thirty  days  after  such  seizure,  it  may  be  sold 
bj  the  sberijflr,  under  an  order  of  the  officer  issuing  the  attachment,  to 
be  granted  on  the  application  of  any  joint  owner,  or  of  his  agent. 

S  27.  Whenever  a  sale  of  perishable  property,  or  of  a  vessel  or  oAeertofiz 
ifaaie  of  a  vessel,  shall  be  ordered  by  any  officer  as  herein  authorised,  S^  ^'^^i 
he  diall  in  such  order,  prescribe  the  time,  place  and  notice  of  such 
lak,  and  how  the  same  shall  be  published. 

S  its.  Whenever  any  warrant  of  attachment  shall  be  issued  pur-  Notieeofat- 
soant  to  the  provisions  of  this  Article,  the  officer  issuing  the  same, 
dudl  thereupon  immediately  order  the  notice  herein  after  directed,  to 
be  published  in  the  state  paper,  and  in  a  newspaper  printed  in  the  city 
of  !?ew-York,  and  in  a  newspaper  printed  in  the  county  to  which  any 
ittacbment  shall  be  issued,  if  there  6e  one,  and  if  there  be  none 
printed  in  such  county,  then  in  a  newspaper  printed  nearest  to  such 
county.* 

3  29.  Such  notice  shall  be  published  once  in  each  week,  for  three  TiuMofpub^ 
months  in  the  case  of  an  absconding  or  concealed  debtor,  and  for  nine  '"^•****"* 
months  in  the  case  of  a  non-resident  debtor.^ 

S  30.  In  the  case  of  an  absconding  or  concealed  debtor,  such  notice  coutcntj  of 
Asdl  state  that  an  attachment  has  issued  against  the  estate  of  such  Momririg*^ 
debtor,  and  that  the  same  will  be  sold  for  the  payment  of  his  debts, 
Qoless  he  appear  and  discharge  such  attachment  according  to  law, 
within  three  months  from  the  first  publication  of  such  notice ;  and 
that  the  payment  of  any  debts,  and  the  delivery  of  any  property  be- 
l<Higing  to  such  debtor,  to  him  or  for  his  use,  and  the  transfer  of  any 
property  by  him,  fiv  any  purpose  whatever,  are  forbidden  by  law, 
ai4are  vc^* 

S 31-  In  the  case  of  a  non-resident  debtor,  such  notice  shall  state  ib  Nonren 
the  issuing  of  the  attachment  against  his  estate,  and  that  the  same  will  "^^  ^  *°^ 
be  sold  for  the  payment  of  his  debts,  unless  he  appear  and  discharge 


(9)  1  fi.  L.  15r, 42 ;  Uwi^ia28, p.  239,  §3. 
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TTTLe  1.  jnich  attachment  according  to  law,  within  nine  months  from  the  first 

^"^^^^^^^  publication  of  such  notice ;  and  that  the  payment  of  any  debts  due  to 

him  by  residents  of  this  state,  and  the  delirery  to  him,  or  for  his  use, 

of  any  property  within  this  state  belonging  to  him,  and  the  transfer  of 

any  such  property  by  him,  are  forbidden  by  law,  and  are  void.^^ 

8dra,  ibe.  $  32.  All  salcs,  assignments,  transfers,  mortgages,  and  conveyan- 
void.  '  ces  of  any  part  of  the  estate,  real  or  personal,  including  things  in  ac- 
tion, of  every  such  absconding  or  concealed  debtor,  made  after  the 
first  publication  of  such  notice,  in  payment  of,  or  as  security  for,  any 
existing  or  prior  debt,  or  for  any  other  consideration,  and  all  judg- 
ments confessed  by  him  after  that  time,  shall  be  absolutely  void  ai 
against  his  creditors.  ^^ 

IV.  S  33.  All  such  dispositions  of  the  estate  of  a  non-resident  debtor, 

real  or  personal,  within  this  state,  including  things  in  action,  and  de- 
noands  against  any  residents  of  this  state,  made  after  the  first  publica- 
tion of  such  notice,  shall  be  absolutely  void  as  against  his  creditors. 

Penootin-  S  34.  After  the  first  publication  of  such  notice,  every  person  in- 
tt^iS^  debted  to  an  absconding  or  concealed  debtor,  and  every  person  hav- 
tetnutM*.  ^^  possession  of  any  property  belonging  to  such  debtor,  shall  account 
and  answer  for  the  amount  of  such  debt  and  for  the  value  of  such  pro- 
perty, to  the  trustees  who  shall  be  appointed  upon  such  attachment ; 
and  every  person  within  this  state  indebted  to  such  non-resident  debt- 
or, or  having  possession  of  any  property  belonging  to  such  debtor, 
shall  in  like  manner  account  and  answer  for  the  amount  of  such  debt, 
and  for  the  value  of  such  property.  ^^ 

PayiMote,  S  35.  Every  payment  made  to  a  debtor  after  the  first  publication 
of  such  notice,  of  any  debt  or  any  part  thereof,  and  every  delivery  of 
any  property  belonging  to  a  debtor  for  which  any  person  is  liable  by 
the  last  section,  to  account  to  any  trustees ;  shall  be  deemed  fraudu- 
lent as  against  such  trustees.'^ 

MikSHTte^*!  ^  ^^'  ^^  ^^y  person  liable  to  account  to  any  trustees  as  before  pre- 
by  (M»tor.  acribed,  for  any  debt  or  property,  shall  be  prosecuted  for  the  same  by 
any  debtor,  he  may  give  in  evidence  under  the  general  issue,  the  fact 
of  an  attachment  having  been  issued,  and  the  publication  of  the  no- 
tice herein  required,  at  the  time  of  the  commencement  of  such  action, 
in  bar  thereof.** 

Affidavit.^c.  $  37.  After  any  application  shall  have  been  made,  by  any  creditor, 
dftorii.*^'^'*^  for  a  warrant  of  attachment  against  any  concealed  or  absconding  or 
non-resident  debtor,  any  other  creditor  of  such  debtor,  having  any  de- 
mand against  such  debtor,  then  due,  whatever  may  be  its  amount, 
may  file  with  the  officer  who  issued  such  warrant,  an  affidavit  speci- 
fying the  sum,  in  which  the  debtor  is  indebted  to  such  creditor,  over 

<10)1R.L.1(^,§2;  Uwfori82^p.W,§8.    (11)  I R.  L.  156,  §  e.    (12)  n>.p.lff7,§5 
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ittt  above  all  discounts,  and  a  petition  stating  the  desire  of  such  ere-    art.  i. 
jitor,  to  be  deemed  an  attaching  creditor.  v^v^ 

S  38.  Upcm  the  filing  of  such  affidavit  and  petition,  such  creditor  Rifhuor 
ihall,  in  all  respects  be  deemed  to  be  an  attaching  creditor,  and  enti-  c!!^toN. 
tied  to  the  same  benefits  and  advantages,  and  subject  to  the  sanie  re* 
spoosihiUties  and  obligations,  as  the  creditor  at  whose  instance  such 
aoidiment  originally  issued. 

S  39.  If,  after  the  issuing  of  any  warrant  of  attachment  against  any  soucquent 
debtor,  any  other  warrant  shall  be  issued  pursuant  to  the  foregoing  Slom^d^t 
prorisiofls,  and  shall  be  levied  upon  any  property  of  such  debtor,  such  SiedSr'** 
subsequent  warrant  and  seizure,  shall  be  deemed  to  be  a  part  of  the 
poceedings  upon  the  first  application,  in  the  same  manner,  as  if  such 
subsequent  warrant  had  been  issued  by  the  officer  who  granted  the 
first  warrant. 

S  40.  The  officer  who  issued  such  first  warrant,  shall,  on  tlie  ap-  Not;eeoriiKr 
plkation  of  any  creditor,  subscribe  and  deliver  to  him,  a  notice  in  procM^« 
writing,  directed  to  the  sheriff  having  such  subsequent  warrant,  of 
the  bet  of  a  prior  warrant  having  issued  ;  and  upon  such  notice  be- 
Ing  served  on  such  sheriff,  he  shall  return  to  such  officer  an  inventory 
of  the  property  seized  by  him  under  such  subsequent  warrant,  with 
all  his  proceedings  thereon,  in  the  same  manner  as  if  the  same  had 
been  issued  by  such  officer ;  and  all  proceedings  on  the  subsequent 
warrant,  shall  be  conducted,  in  all  respects,  as  if  the  same  had  been 
issued  by  the  officer,  who  issued  the  first  warrant. 

3  41.  The  officer  who  issued  such  subsequent  warrant,  shall  trans-  out^ofois- 

,/«•,.  I'll  ^^  i»*»lnf 

mil  the  petitions  and  amdavits  upon  which  such  warrant  was  found-  ^^^^  *^*i^^^ 
ed  or  relating  thereto,  to  the  officer  who  issued  the  first  warrant,  upon 
receiving  from  such  officer  a  certificate  of  the  time  of  his  issuing  the 
same ;  and  after  the  service  of  such  notice,  the  officer  who  issued  the 
subsequent  warrant,  shall  cease  to  exercise  any  authority  by  virtue 
of  t\ke  application  made  to  him. 

S  42.  The  creditors  making  the  subsequent  application,  or  who  Ri«hu  an4 
shall  have  filed  a  petition  and  affidavit  with  the  officer  issuing  the  orc'^'rura 
sub^quent  warrant,  desiring  to  be  deemed  attaching  creditors,  shall  wanaoi,fcc' 
be  entitled  to  all  the  benefits  and  advantages,  and  subject  to  the  same 
responsibilities  and  obligations,  as  the  creditor  at  whose  instance  the 
first  warrant  issued. 

343.  Every  person  proceeded  against  as  an  absconding  or  con- potiuon for 
cealed  debtor,  may,  at  any  time  before  the  appointment  of  trustees  as  m>ndmg  or 
herein  after  mentioned,  present  a  petition  by  himself  or  his  attorney,  H^lltor^'^ 
▼erified  by  his  oath  or  that  of  some  other  person,  to  the  officer  who  is- 
«iied  the  warrant  against  him,  stating  that  he  is  a  resident  within  this 

▼OL.  fl.  2 
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T77U.  :  va£je>«  attl  was  &x  at  anr  tkoe  vixhin  tJiirtT  davs  bek.'re  litt  uniDf  c 
Kv  h  Wdtrranu  or  at  acy  time  likenaner ,  a&  aiHcooiiisi^  or  caDccaie 
<kbc.^  vcthin  tix:  inteci  of  dkis  Article  ;  azul  a^j  thereto  pcaj  Jia 
bis  aOez^tipjCis  in  that  bdalJL  maT  he  heard  and  (tecermiccd  hr  lb 
fnprenae  ci>crt.  or  the  coart  of  commoD  pleas  of  the  o^iCtT  in  whid 
such  officer  resides." 

J  44.  Everr  persoo  proceeded  aeaiotit  as  a  mD-cesMieiii  iAtm 
aitd  anv  pernio  in  his  befaaU^  d^Jt  ^  ^'^J  ^^''^  before  the  apfioiiii 
meat  of  trostees  as  hereio  afier  mentiooed,  present  a  petitioo  Terifiei 
by  the  oath  of  the  persoo  presenting  the  ame,  to  the  officer  who  is 
siKd  the  warrant  against  such  debtor,  stating  that  at  the  time  of  issu 
fi^  such  warrant,  the  debtor  so  proceeded  against  was  a  resident  c 
this  state  ;  azkd  n«aj  pray  that  the  allegations  in  stich  petition  maj  bi 
determined  by  the  supreme  coert,  or  the  coart  of  common  pleas  o 
the  countT." 

>M4wk«  S  45.  Such  debtor  in  either  of  the  cases  before  mentkxied,  or  hi: 
agent,  shall,  at  the  time  of  presenting  the  petition,  delirer  to  the  offi 
cer  who  issued  the  warrant,  a  bond  to  the  attaching  creditors  in  tbf 
penal  sum  of  one  hundred  dollars,  with  such  security  as  shall  be  ap 
prored  by  such  officer,  with  a  condition,  (preceded  by  a  recital  of  th 
petition,)  that  such  debtor  shall  prove  to  the  supreme  court,  or  to  th 
court  of  common  pleas  of  the  county,  whicheTer  shall  be  inserted  bj 
such  officer  at  his  discretion,  at  the  next  term  thereof^  the  bets  se' 
forth  in  such  petition." 

S  46.  The  officer  with  whom  such  petition  and  bond  shall  be  filed 
fZd  shall  report  his  proceedings,  with  the  affidarits  presented  to  him  ii 
relation  to  such  proceedings,  to  the  court  named  in  the  condition  o 
such  bond,  on  the  first  day  of  the  next  term  thereof." 

S  47.  The  court  to  which  such  report  shall  be  made,  shadl  proceef 
J|2,J^**  to  hear  the  proofs  and  allegations  of  the  parties  in  a  summary  way 
and  shall  determine  whether  the  allegations  in  such  petition  have 
been  satisfiwrtorily  proved ;  unless  the  oourt  shall  deem  it  a  propei 
case  to  be  submitted  to  a  jury,  in  which  case,  the  court  may  in  iU 
discretion,  award  a  venire  to  try  the  same,  in  such  manner  as  the 
court  shall  direct." 

lb.  Wftrrart      ^  48.  If  the  court  determine  that  the  allegations  in  the  petitioi 

^liMi  In  Im 

dMcbvfffcd.  are  proved,  it  shall  grant  an  order,  cancelling  the  bond  given  by  oi 
in  behalf  of  the  debtor,  and  discharging  the  warrant  or  warrants  tha 
may  have  been  issued  against  him,  and  thereby  releasing  all  propert) 
which  shall  have  been  attached  under  such  warrants ;  which  ordei 
shall  terminate  all  proceedings  upon  such  warrants." 


(18)  1  R  L.  157,  §  7. 
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$  49.  Tlie  court  shall  tax  the  costs  and  expenses  of  the  debtor,  in-    art.  i. 


corred  in  obtaining  such  order,  and  shall  cause  the  same  to  be  paid 
bf  the  attaching  creditor,  and  mav  enforce  the  payment  thereof  by 
attachmeot'^ 

$50.  If  the  court  determine  that  the  allegations  contained  in  the  ib.  p.naity 
^tition  are  not  proved,  then  the  obligee  in  the  bond  given  by  or  mu}b^rcrc-'^' 
Malf  of  such  debtor,  may  recover  the  penalty  thereof  witli  costs  ;  '""^ 
one  moiety  of  tlie  penalty  may  be  retained  by  the  obligee  or  his  re- 
presentatives, and  the  other  moiety  shall  be  paid  to  the  trustees  to  be 
ippointed  as  herein  after  mentioned,  to  be  disposed  of  by  them,  as  part 
of  die  property  and  effects  of  such  debtor  ;  or  if  no  trustees  be  appoint- 
ed, such  moiety  noay  be  retained  by  the  obligee.^^ 

3  51.  If  any  person  to  whom  a  debtor  sliall  have  assigned  or  deli-  Petition  (>> 
vered  anv  property,  on  a  valuable  consideration,  or  to  whom  the  debt-  <^«inc  pm- 

,  A  1  !*•  i»i  petty  tnjin 

or  may  have  made  payments,  after  the  publication  of  the  notice  of  at-  ^^^^' 
tachment,  shall  desire  to  contest  the  fart  of  such  debtor^s  lieing  non- 
resident, concealed  or  absconding,  within  the  meaning  of  this  Article, 
he  may  do  so,  on  executing  a  bond  similar  to  that  required  of  a  debt- 
or io  the  previous  forty-fifth  section,  and  within  the  time  allowed  to 
tbe  debtor  for  that  purpose ;  and  on  his  application  to  the  court  to 
which  such  proceedings  are  or  shall  be  reported,  the  court  shall  direct 
such  allegations  to  be  tried  by  a  jury,  and  shall  direct  the  proper  pro- 
ceeding for  that  purpose. 

3  52.  A  decision  by  a  jury,  in  any  case,  where  a  trial  may  be  had,  Jorr  ir.«i 
pursuant  to  the  provisions  of  this  Article,  if  not  set  aside  by  the  court,  »nc.-rtam  ' 
*liall  have  the  same  effect  in  all  cases  as  the  dotermination  of  a  court 
without  such  trial ;  and  tlic  same  proceedings  may  be  had  upon  the 
bond  executed  by  any  other  person  than  the  debtor,  as  are  herein  pro- 
vided in  respect  to  the  bond  of  such  debtor,  in  the  like  cases  and  with 
the  like  eflect. 

3  oS.  The  proceedings  upon  any  w^arrant,  that  may  bo  issued,  pur-  Effect  of  j,e. 
suant  to  the  provisions  of  this  Article,  shall  not  be  in  any  manner  bom"  witoy 
stayed  or  affected,  by  such  jx^tition  or  bond,  given  as  herein  Iwfore  Inj^"*^ 
provided,  until  an  order  discharging  such  warrant  shall  be  granted  ; 
except  that  no  sale  of  any  property,  other  than  such  as  may  be  per- 
ishable, shall  be  bad,  and  no  payment  of  any  debts,  shall  be  made,  by 
any  trustees  appointed  under  such  attachment,  until  a  determination 
be  made  by  the  court  to  which  such  petition  shall  be  referred. 

3  54.  Every  debtor  against  whom  any  warrant  of  attachment  shall  AppHraiion 
t>e  issued,  may,  at  any  time  before  the  appomtnient  of  trustees  as  here-  of  worr«n«. 
in  after  mentioned,  apply  in  person  or  by  attorney  to  the  officer,  who 
i«ued  such  warrant,  for  an  order  to  discharge  the  same.** 


(14)  1  R.  L.  137,  §7.     (15)  Ib.  p.  102.  §  21 
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S  55.  Upon  such  application,  such  debtor  or  his  agent  shall  exe- 
cute and  deliver  to  the  officer  to  whom  the  same  is  made,  a  bond  to 
the  creditors  prosecuting  the  attachment,  in  a  penal  sum  double  the 
amount  of  the  debts  sworn  to  by  such  creditors,  with  such  sureties  as 
shall  be  approved  by  the  said  officer,  conditioned  that  they  will  pay 
to  each  attaching  creditor  the  amount  justly  due  and  owing  by  such 
debtor,  to  him,  at  the  time  when  he  became  an  attaching  creditor,  on 
account  of  any  debt  so  claimed  and  sworn  to  by  him,  with  interest 
thereon.^® 

S  56.  Upon  such  bond  being  executed  and  delivered,  the  said  offi- 
cer shall  thereupon  grant  his  order,  discharging  all  warrants  that  may 
have  been  issued  by  him,  or  of  which  notice  shall  have  been  given  to 
him,  against  such  debtor  ;  and  no  further  or  other  proceedings  shall 
be  had  under  the  provisions  of  this  Article,  founded  upon  any  de- 
mands included  in  such  bond  J® 

S  57.  Every  such  bond  shall  be  held  for  the  common  benefit  of  all 
the  attaching  creditors,  and  may  be  prosecuted  at  any  time  within  six 
months  after  its  date,  and  hot  afterwards,  by  them  jointly,  or  by  any 
one  of  them  separately,  in  respect  to  his  separate  demand  ;  and  in  ev- 
ery such  action  the  prosecuting  creditor  shall  establish  his  demand,  in 
the  same  manner  as  in  an  action  against  the  debtor.^® 

S  58.  If  the  debtor  against  whom  such  warrant  of  attachment  shall 
be  issued,  shall  not  appear  and  satisfy  his  creditors,  within  the  tinoe 
for  that  purpose  limited  in  the  notice  herein  before  directed,  and  if 
such  warrant  shall  not  have  been  discharged,  the  officer  who  issued 
the  same,  shall,  within  three  months  after  the  expiration  of  the  time 
so  limited,  upon  due  proof  of  the  publication  of  such  notice,  nominate 
and  appoint  three  or  more  fit  persons,  to  be  trustees  for  all  the  credit- 
ors of  such  debtor.^'' 

S  59.  If  such  appointment  of  trustees  be  not  made  within  the  time 
above  prescribed,  the  warrant  of  attachment  shall  be  deemed  to  be 
discharged  and  annulled. 

S  60.  The  officer  making  such  appointment,  shall  endorse  thereon 
an  order  allowing  it  to  be  recorded  ;  which  shall  entitle  it  to  be  re- 
corded by  the  clerk  of  any  county,  to  whom  it  may  be  presented  for 
that  purpose.*® 

$  61.  The  trustees  shall  cause  their  appointment  to  be  recorded  in 
the  office  of  the  clerk  of  every  county,  in  which  any  property  shall 
have  been  seized,  under  the  warrant  of  attachment  against  such  debt- 
or, within  one  month  after  their  appointment.*® 

§  62.  Such  appointment  of  trustees,  the  record  thereof,  and  the 
transcript  of  such  record  duly  certified,  shall  in  all  cases,  except  on 


(16)  1  R.  L.  1«2,  §  21.   (17)  lb.  p.  150,  §  8.    (18)  n».  p.  I63»  §26. 


CUP.  ▼•!  THE  STATE  OF  NEW-YORK.  Ig 

heiring  of  a  petition  referred  to  any  court  as  herein  before  proTided,    ^^'^'  ^* 
be  conclusiTe  evkleiice  that  the  debtor  therein  named  waa  a  conceal-  ^"^^^^^^^ 
ed,  abscmidiii^  or  non-resident  debtor,  within  the  meaning  of  the  fore- 
going provisions,  and  that  the  said  appointment  and  all  the  proceed- 
ings prerioQS  thereto,  were  regular.^' 

S  6S.  Where  any  debtor  against  whom  proceedings  may  have  been  wbni  i^aA, 
axmnenced.  as  herein  authorised,  shall  die  or  become  insane,  after  aiMtAnn^- 
Afb  expiratiixi  of  the  time  limited  in  the  order  for  his  appearance,  the 
proceedings  shall,  notwithstanding,  be  continued  to  a  final  conclusion, 
in  the  same  manner,  and  with  the  like  validity,  as  if  such  debtor  had 
lired  or  remained  sane.^ 

S  64.  If  any  debtor  against  whom  any  such  warrant  of  attachment  ]||^^. 
sball  have  been  issued,  shall  die  or  become  insane,  before  the  time 
limited  for  his  appearance,  the  proceedings  thereon  shall  be  stayed, 
and  the  pn^rty  seized  thereby  shall  be  delivered  to  his  personal  re- 
presentatives, or  to  the  committee  of  his  estate. 

3  65.  Upon  the  appointment  of  trustees  being  made,  every  sheriff ^^^^^ 
to  whom  any  warrant  against  the  estate  of  such  debtor  may  have  been  ^^ 
isMied,  shall  retom  the  same,  with  his  proceedings  thereon,  to  the  o& 
feer  who  issued  the  same,  or  to  the  officer  who  issued  the  first  war- 
Fuit  against  such  debtor,  in  case  warrants  shall  have  been  issued  by 
several  officers ;  and  such  officer  shall  cause  the  same  to  be  filed, 
▼idim  thirty  dajrs  thereafter,  in  the  office  of  a  clerk  of  the  supreme 
court." 

3  ^6.  Every  sheriff  to  whom  a  warrant  may  have  been  delivered,  J^j|,reed  °* 
ttiay  be  compelled  by  the  officer  having  jurisdiction  over  the  proceed- 
bgs  thereon,  to  return  such  warrant,  and  the  inventory  required  to 
be  taken  by  him,  by  an  order  of  such  officer  and  by  princess  of  attach- 
ment for  disobedience  thereof,  on  the  application  of  any  creditor,  or 
of  the  debtor,  and  on  proof  of  the  neglect  of  the  sheriff. 

3  67.  Every  officer  who  shall  issue  any  warrant,  pursuant  to  the  j^^'^*''j"» 
foregoing  provisions,  shall  cause  the  affidavits  of  the  creditors  pre-  ^^*'^- 
%Dted  to  him,  or  transmitted  to  him,  by  any  other  officer,  who  sliall 
hare  issued  a  subsequent  warrant,  to  be  filed  in  the  office  of  a  clerk 
of  the  supreme  court,  within  thirty  days  after  receiving  the  same.'^* 

3  68.  Within  twenty  days  after  the  appointment  of  any  trustees  ^fli'^«f  *<>  rr- 
by  such  officer,  he  shall  make  a  report  to  the  supreme  court,  to  be  prc«»c cour^. 
filed  with  the  clerk  thereof,  of  all  the  proceedings  had  before,  or  done 
bv,  him,  under  this  Article  ;  after  which,  the  supreme  court  shall 
have  jurisdiction  over  such  proceedings.     Such  report,  and  a  certified 
copy  thereof  under  the  seal  of  the  court,  and  attested  by  the  clerk, 
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S  I.  whenever  any  debtor  shall  be  imprisoned  in  the  state  pri-    ^^^*  ^ 
no,  for  an?  temi  less  than  his  natural  life ;  and  whenever  any  debtor  ^IffcXndb 
shall  be  imprisoned  in  any  penitentiary  or  county  jail,  for  a  criminal  ^^^'' 
oBenoe,  for  any  term  more  than  one  year ;  application  may  be  made  ^  "**<^ 
to  anr  of  the  officers  specified  in  the  first  section  of  the  seventh  Arti- 
cle of  this  Title,  by  any  creditor  of  such  debtor,  or  by  any  of  his  rela- 
tires,  or  by  any  relative  of  his  wife,  for  the  appointment  of  trustees 
19  take  charge  of  the  estate  of  such  debtor.^ 

S  2.  Upon  producing  a  copy  of  the  sentence  of  conviction  of  such  ^^^  oAw 
Aebtor,  duly  certified  by  the  clerk  of  the  court  under  his  seal  of  office,  tnmuM. 
together  with  an  affidavit  of  the  applicant,  that  such  debtor  is  actual- 
ly imprisoned  under  such  sentence,  and  is  indebted  in  any  sum  what- 
ever, the  officer  to  whom  such  application  shall  be  made,  may  imme- 
diitely  appoint  two  or  more  fit  persons,  to  be  trustees  of  the  estate  of 
sachdebun*.^ 

S  3.  Such  appointment  shall  have  the  same  eflect,  as  the  publication  Ethet  ofap- 
•f  a  DoUce  of  an  attachment  against  an  absconding  debtor,  as  declared  ^"^ 
in  the  first  Article  of  this  Title ;  and  shall  vest  in  the  trustees  the 
tune  n^ts  in,  and  powers  over,  the  estate  real  and  personal  of  such 
debtor,  as  the  appointment  of  trustees  of  the  estates  of  absconding 
debtors,  as  herein  after  declared  in  Article  eighth  of  this  Title.^ 

S  4.  Such  trustees  shall  pay  the  debts  of  such  imprisoned  debtor,  doum  of 
in  the  same  manner  as  herein  after  directed  in  Article  eighth  of  this^S^mTM  of 
Title,  and  shall  account  in  the  like  manner,  and  be  subject  to  the  *^'  *^* 
same  control,  obligations  and  responsibilities.      After  paying  such 
debts,  and  their  disbursements  and  commissions,  they  may,  under  the 
direction  of  the  officer  who  appointed  them,  or  of  the  chancellor,  or 
any  equity  judge  having  jurisdiction,  from  time  to  time,  apply  the 
surplus  of  any  monies  in  their  hands,  to  the  support  of  the  wife  and 
children  of  such  debtor,  and  of  such  other  relatives  as  lie  may  be  bound 
to  support,  and  to  the  education  of  his  children.'^' 

S  5.  Whenever  any  such  imprisoned  debtor  shall  be  lawfully  dis- 
charged fi-om  his  imprisonment,  the  trustees  so  appointed,  shall  deli- 
ver up  to  him  all  the  estate  real  and  personal  of  such  debtor,  and  all 
monies  belonging  to  him,  remaining  in  their  hands,  after  retaining  a 
sufficient  sum  to  satisfy  the  expenses  which  they  may  have  incurred 
in  the  execution  of  their  trust,  and  their  lawful  commissions.*^^ 

ARTICLE  THIRD. 

Of  voluntary  Assignments^  inade  pursuant  to  the  Application  of 

an  Insolvent  and  his  Creditors, 

iftc.  ].  Insolrent  debtor  may  be  discharged  from  hix  debts  under  this  Article. 

2.  Petition  to  be  signed  bj  debtor,  and  by  creditors  to  two-tbirds  of  bis  deblK. 
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TITLE  1.      Btc.  8.  When  cz«ctttori  and  ndminittinton  nay  beeoMe  petitioning  ccediton. 
\j0^    "^^  4.  Each  petitioner  to  make  affidavit ;  it*  form. 

6.  Intohrent  to  deliver  irith  his  petition,  a  sehedole  ;  it«  co^enta. 

6.  To  what  officer  petition  is  to  be  presented. 

7.  Affidarit  to  be  made  by  insolvent ;  its  form. 

8.  Officer  to  make  order  requiring  creditors  to  show  cause. 

9.  Order  to  direct  when  and  where  cause  to  be  shown. 

10.  Officer  to  direct  notice  of  order  to  be  published  in  certain  newspapers 

11.  Time  for  which  notice  is  to  be  published. 

12.  Hearing  of  the  parties  ;  proof  of  publicatioa  of  notice  to  be  required. 

13.  VVhen  oppo«ing  creditor  may  demand  that  case  be  heard  by  a  jury. 

14.  If  demand  be  to  a  court,  jury  to  be  drawn  from  jurors  attending,  4c  c 
16.  If  made  to  a  single  officer,  IS  freeholders  to  be  summoned. 

16.  Twelve  of  the  persons  so  summoned  to  be  drawn  and  sworn. 

17.  Proceadinga  before  jury ;  their  verdict  conclusive. 

18.  Veidiet  to  be  recorded  in  minutes  of  the  proceedings. 

19.  B«t  one  hearing  before  a  jury  :  proceedings  in  case  they  cannot  agree- 

20.  Insolvent  may  be  ordered  to  produce  his  wife,  if  a  non-resident. 

81.  If  At  do  not  attend  as  ordered,  debtor  not  to  be  discharged,  unless,  &e. 

TSL  Insolvent  may  be  examined  on  oath  ;  his  evidence  may  be  impeached. 

2S.  When  insirfvent  to  make  certain  payments  or  give  security,  before  his  discharge. 

24.  Insolvent  who  has  given  preference  to  a  creditor,  debarred  from  being  dischaigcd. 

25.  When  assignment  of  debtor's  property  to  be  directed  ;  articles  to  be  excepted. 
38.  Findiag  of  a  jury  aa  to  any  pre-^^quiaite  to  assignment,  conclusive. 

27.  .Assignment  to  whom  to  be  made  ;  creditors  to  nominate. 

28.  Effect  of  the  assignment ;  what  property  to  vest  in  assignees. 

2iC  Upon  inoohreat's  producing  certain  certificates,  discharge  to  be  granted  to  him. 

30.  EfStci  of  such  diseharge  aa  to  contracts  made  since  12th  April,  ISIS,  &c. 

81.  Effect  of  discharge  as  to  certain  contracts  made  after  this  Article  takes  effect. 

82.  Discharge  may  be  pleaded  or  given  in  evidence  in  bar  of  certain  actiona. 
88.  Discharge  how  far  to  exonerate  insolvei^  from  arrest  or  imprisonment. 

«  34.  When  insolvent,  if  in  prison  at  time  of  discharge,  to  be  discharged  therefrom. 

85.  In  what  cases  such  diseharge  to  be  void. 

Witt. may  be  $  1.  Every  insolvent  debtor  may  be  discharged  from  his  debts  as 
herein  after  provided,  upon  executing  an  assignment  of  all  his  estate 
for  the  benefit  of  his  creditors,  and  up<m  the  provisions  of  this  Article 
being  complied  with.^ 

w£^  V        $  2.  The  petition  for  that  purpose  shall  be  signed  by  him,  and  by 
■ifiMd*        so  many  of  his  creditors  residing  within  the  United  States,  as  have 
debts  in  good  faith  owing  to  them  by  such  debtor,  then  due  or  there- 
after to  become  due,  and  amounting  to  at  least  two-thirds  of  all  the 
debts  owing  by  him  to  creditors  residing  within  the  United  States.^ 

ExMutors  $  3.  Executors  and  admmistrators  may  become  petitioning  credi- 
riitors.™"*  tors  for  the  discharge  of  an  insolvent,  under  the  order  of  the  surrogate 
to  whom  they  may  be  liable  to  account,  or  of  the  chancellor,  or  any 
equity  judge  having  jurisdiction ;  and  shall  be  chargeable  only  for 
such  sum  as  they  shall  actually  receive  on  the  dividend  of  the  insol- 
vent's estate.^* 

AAidavit  of       §  4.  Evcry  such  petition  shall  be  accompanied  by  the  affidavit  of 

creditor!'''    each  petitioning  creditor,  to  be  taken  before  any  officer  authorised  to 

take  affidavits  to  be  read  in  courts  of  record ;  which  affidavit  shall 

state,  that  the  sum  specified  therein  and  annexed  to  the  name  of  the 

petitioner  subscribed  to  such  petition,  is  justly  due  to  him,  or  will  be- 

.____ - — *■  —  —  -- 
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ootne  due  to  him  at  some  future  time  to  be  specified  therein;  and  abt.3. 
ihall  state  the  nature  of  the  demand,  and  whether  arising  on  any  writ-  ^"^"v^^/ 
tea  secuhtj  or  otherwise,  with  the  general  ground  and  consideration 
(y(8Qch  indebtedness  ;  and  that  neither  he,  nor  any  person  to  his  use, 
bath  reoei'Ted  from  such  insolvent,  or  any  other  person,  payment  of 
anj  (iemand  or  any  part  thereof,  in  money  or  in  any  other  way  what- 
erer,  or  any  gift  or  reward  whatsoever,  upon  any  express  or  implied 
tmst  or  confidence,  that  he  should  become  a  petitioner  for  such  insol- 
Teat* 

$  5.  Eveiy  such  insolvent  shall  annex  to,  and  deliver  with,  his  inMivenf* 
peb'tioo,  to  the  ofScer  to  whom  it  shall  be  presented,  a  schedule,  con-  "^ 
tainiDg, 

1.  A  full  and  true  account  of  all  his  creditors  : 

f.  The  place  of  residence  of  each  creditor,  if  known  to  such  insol- 
veot;  and  if  not  known,  the  fact  to  be  so  stated : 

s.  The  sum  owing  to  each  creditor,  and  the  nature  of  each  debt  or 
demand,  whether  arising  on  written  security,  on  account,  or  other- 
wise: . 

4.  The  true  cause  and  consideration  of  such  indebtedness  in  each 
otte,  and  the  place  where  such  indebtedness  accrued : 

5.  A  statenoent  of  any  existing  judgment,  mortgage,  or  collateral 
or  other  security,  for  the  payment  of  any  such  debt : 

«.  A  full  and  true  inventory  of  all  the  estate  both  real  and  person- 
il,  in  law  and  equity,  of  such  insolvent,  of  the  incumbrances  exist- 
ing thereon,  and  of  all  the  books,  vouchers  and  securities  relating 
thereto.*' 

S  6.  Every  such  petition  may  be  presented  to  any  officer  specified  To  wii^ 
io  the  first  section  of  the  seventh  Article  of  this  Title,  or  to  any  judge  p"**"**  * 
of  any  county  court 

S  7.  An  affidavit  in  the  following  form,  shall  be  annexed  to  the  rn«oiveot'» 
aid  petition,  account  and  inventory,  and  shall  be  sworn  to  and  sub-  **"*^**'' 
scribed  by  such  insolvent,  in  the  presence  of  such  officer,  who  sliull 
certi/y  the  same : 

"I, ,  do  swear,  (or  affirm,  as  the  case  may  be,)  that  the 

account  of  my  creditors,  and  the  inventory  of  my  estate,  which  are 
annexed  to  my  petition  and  herewith  delivered,  are  in  all  respects 
just  and  true ;  and  that  I  have  not,  at  any  time  or  in  any  manner 
whatsoever,  disposed  of,  or  made  over,  any  part  of  my  estate,  for  the 
future  benefit  of  myself  or  my  family,  or  in  order  to  defraud  any  of 
my  creditors ;  and  that  I  have  in  no  instance  created  or  acknowledg- 
ed a  debt  for  a  greater  sum  than  I  honestly  and  truly  owed ;  and  that 
I  have  not  paid,  secured  to  be  paid,  or  in  any  way  compounded  with^ 

(28)  1  a.  L.  481,  §  8.     (27)  lb.  482,  §  5  &  6 ;  Laws  of  1S17,  p.  48,  §  U. 
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J^^^LB^.  any  of  my  creditors,  witli  a  view  fraudulently  to  obtain  the  pra; 
my  petition."*® 

S  8.  The  officer  receiving  such  petition,  schedule  and  affii 
shall  make  an  order,  requiring  all  tlie  creditors  of  such  insolv 
show  cause,  if  any  they  have,  at  a  certain  time  and  place  to  b< 
cified  by  him,  why  an  assignment  of  the  insolvent's  estate  shoul 
be  made,  and  he  be- discharged  from  his  debts.^^ 

S  9.  If  the  officer  making  such  order  be  a  judge  of  a  county  c 
and  not  of  the  degree  of  counsellor  at  law,  the  order  shall  require 
cause  to  be  shewn  at  the  term  of  such  court,  to  be  held  next  aftt 
expiration  of  the  time  of  publication  of  the  notice  thereof,  as  h 
after  directed  ;  and  the  order  shall  specify  tlie  time  and  place  at  \ 
such  term  will  be  held.  In  every  other  case,  the  order  shall  re 
such  cause  to  be  shewn  before  the  officer  to  whom  the  petition 
be  presented.** 

S  10.  The  officer  granting  such  order,  shall  direct  notice  of  itf 
tents  to  be  published  in  the  state  paper,  and  in  a  newspaper  pi 
in  the  county  in  which  such  applicHtioB  is  made,  if  there  be  one 
if  there  be  none,  iti  a  newspapet  printed  nearest  to  such  county  ; 
if  one-fourth  part  in  amount  of  the  debts  owing  by  su4;h  insol 
shall  have  accrued  in  the  city  of  New- York,  or  be  due  to  crei 
residing  there,  such  officer  shall  also  designate  a  newspaper  in 
city,  in  which  such  notice  shall  be  published.** 

Timeofpab-  $  11.  If  all  the  creditOTS  of  such  insolvent  reside  at  a  less  dis 
than  one  hundred  miles  from  the  place  at  which  they  are  requin 
such  order  to  show  cauise,  the  said  officer  shall  diriect  such  noti 
be  published  once  in  each  week  for  six  wefi^s  successively ;  2 
any  of  such  creditors  reside  n[U)re  than  one  hundred  miles  from 
place,  the  notice  shall  be  directed  to  be  published  once  in  each  ' 
for  ten  weeks  successively.** 

$12.  On  the  day  or  at  the  tjdrth  appointed  in  such  order,  * 
any  subsequent  day  or  term  that  the  officer  or  court  bejfbre  v 
cause  is  requtrcd  to  be  shown,  mky  appoint,  tb^  said  officer  or  c 
as  Ae  ca^  may  be,  shall  proceed  to  hevt  the  prooft  and  allegatio 
the  parties ;  and  before  any  othelr  i>rDC€^n^  be  had,  shall  re* 
proof  of  the  publication  of  the  uolice  iu9  hereii^^jrecled. 

S  13.  Every  creditor  opposing  the  discharge  of  an  insolvent  i 
this  Article,  may,  at  the  time  appointed  for  the  first  hearing,  dei 
of  the  officer  or  court  before  whom  such  hearing  shall  be  had,  ths 
case  of  such  insolvent  be  heard  and  determined  by  a  jury ;  and 
be  entitled  to  an  order  to  that  effect,  upon  filing  with  such  offic 


Uearipf. 
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(28)  IR.  L.462,§6;  Lawa  of  1819,  p.  U6.§2.    (29)  1.  R.  L.  462,  §6&6;  Li 
1815,  p:  279,  §  6. 
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cmty  a  specification  in  writing,  of  the  grounds  of  his  objections  to    abt.  3. 
nich  discharge.  V^^Y^i^ 

S  14.  Upon  such  demand  being  nu^le  to  any  court  before  which  ^^^^^ 
a  hearing  jball  be  bad,  a  jury  shall  be  drawn  in  the  same  manner  as 
for  the  trial  of  civil  causes,  from  the  jurors  summoned  and  attending 
sQcfa  etmrij  who  shall  be  sworn,  as  prescribed  in  the  succeeding  six- 
teeotii 


S  15.  If  such  demand  be  made  to  any  single  ofiicer,  he  shall  nomi- 1^  i^(<»  ^ 
nate  ei^teen  reputable  freeholders  of  the  county,  and  shall  issue  a 
sammoDs  to  the  sheriff  or  any  constable  of  the  county,  commanding 
him  to  cause  the  persons  so  nominated,  to  appear  before  such  officer, 
at  a  time  and  place  to  be  specified  in  the  summons,  not  less  than  six 
nor  more  than  twelve  days,  from  the  time  of  issuing  the  same. 

S  16.  At  the  time  and  place  so  appointed,  twelve  of  the  persons  so  ii>* 
sammoned  and  appearing,  shall  be  ballotted  for  and  drawn,  in  like 
manner  as  jurors  in  a  court  of  record  ;  and  shall  be  svforn  by  such 
officer,  well  and  truly  to  hear,  try,  and  determine  the  validity  of  the 
ofajectioQs  so  specified. 

S 17.  Such  jury  so  drawn  and  sworn,  either  by  a  court  or  any  of-  Pr^Kseadiqp 
fkrer,  having  heard  the  proofs  and  allegations  of  the  parties,  shall  de- 
termine the  matters  submitted  to  them ;  and  for  that  purpose,  shall  be 
bept  together  by  some  proper  officer,  to  be  sworn  as  is  usual  in  like 
cases  in  courts  of  record,  until  they  agree  upon  their  verdict ;  and 
such  verdict  shall  be  conclusive  in  the  premises. 

S  18.  The  verdict  so  rendered,  shall  be  recorded  by  the  court  or  veHictto  be 
officer  in  the  minutes  of  the  proceedings. 

S  19.  There  shall  be  but  one  hearing  before  a  jury  in  any  case  Bat  one  hc4i- 
QDder  this  Article.     If  such  jury  cannot  agree,  after  being  kept  toge-  jury, 
ther  for  such  time  as  the  officer  or  court  shall  think  reasonable,  then 
they  shall  be  discharged,  and  the  court  or  officer  shall  decide  upon  the 
merits  of  the  application,  as  if  no  jury  had  been  called. 

S  20.  Upon  the  application  of  any  creditor  of  such  insolvent,  the  insolvent  or- 
officer  who  made  the  order  for  publication  of  notice,  may  at  any  hi* nonrMi"'^ 
time,  not  less  than  three  weeks  previous  to  the  day  or  term  fixed  for  a  wiuiMt. 
the  hearing  of  such  petition,  by  written  order  require  the  insolvent  to 
bring  before  such  officer  or  before  the  court,  at  the  time  appointed  for 
^  bearing,  the  wife  of  such  insolvent,  if  she  do  not  reside  within 
this  state,  to  the  end  that  she  may  be  examined  as  a  witness.'^ 


nen- 
er 


S  21.  If  such  non-resident  wife  do  not  attend  at  the  time  and  place  coiuent 
specified  in  such  order,  the  insolvent  shall  not  be  entitled  to  his  dis-  omi^on^o 
charge,  unless  he  shall  prove,  to  the  satisfaction  of  such  court  or  offi- 


attepd. 


(SO)  ]  R.  L.  46S,  §  7 ;  Tawf  of  1817,  p.  46,  §  12. 


20  REVISED  STATUTES  OF  [past  ii. 

TITLE  1.  cer,  that  be  was  unable  to  prccure  the  attendance  of  his  wife,  for  the 
^'^^'^^  purpose  of  being  examined.*" 

J^JJ^  3  22.  At  the  hearing  of  any  such  petition  before  a  jury  or  other- 
'  wise,  the  insolvent  may  be  examined  on  oath,  at  the  instance  of  any 
creditor,  touching  his  estate  or  debts,  or  any  matter  stated  in  his  sche- 
dule ;  and  may  be  required  to  state  any  changes  that  have  occurred 
in  the  situation  of  his  property,  since  the  making  of  such  schedule, 
and  particularly  whether  he  has  collected  any  debts  or  demands,  or 
made  any  transfers  of  any  part  of  his  real  or  personal  estate.  But  this 
section  shall  not  be  construed  to  prevent  any  such  creditor  from  con- 
tradicting or  impeaching,  by  other  competent  testinxmy,  any  evidence 
given  by  such  insolvent.' ' 

wkM  pftT-  S  23.  If  it  shall  appear  on  such  examination,  or  otherwise,  by  com- 
mMde.tm-  petent  proof,  that  such  insolvent  has  collected  any  debts  or  demands, 
bjriHafrcst  or  made  any  transfer,  absolute,  conditional  or  otherwise,  of  any  part  of 
his  real  or  personal  estate^  since  the  making  of  the  schedule  annexed 
to  his  petition,  he  shall  be  required  to  pay  forthwith  to  the  officer  or 
to  the  clerk  of  the  court  before  whom  the  hearing  shall  be  had,  the 
full  amount  of  all  debts  and  demands  so  by  him  collected  or  received, 
and  the  full  value  of  all  property  so  by  him  transferred,  except  such 
parts  of  the  said  debts  and  property,  as  shall  satisfectorily  appear  to 
the  officer  or  court,  to  have  been  necessarily  expended,  by  such  insol- 
vent, for  the  support  of  himself  or  his  family ;  and  no  discharge  shall 
be  granted  to  him  under  the  provisions  of  this  Article,  until  such  pay- 
ment be  made,  or  security  satisfactory  to  the  officer  or  court  be  given, 
that  such  payment  shall  be  made  within  thirty  days  thereafter,  to  the 
assignees  of  such  insolvent. 

whM  imtoi-  S  24.  If  it  shall  appear  on  such  hearing,  by  the  examination  of  the 
nd  from  im-  insolveut  or  otherwise,  that,  at  any  time  after  this  Article  shall  take 
•9^  eflfect  as  a  law,  in  contemplation  of  his  becoming  insolvent,  or  of  his 

petitioning  for  a  discharge  under  the  provisions  of  this  Article,  or 
knowing  of  his  insolvency,  such  insolvent  has  made  any  assignment, 
sale  or  transfer,  either  absolute  or  conditional,  of  any  part  of  his  estate 
real  or  personal,  or  of  any  interest  therein,  or  has  confessed  any  judg- 
ment, or  given  any  security,  with  a  view  to  give  a  preference  for  an 
antecedent  debt  to  any  creditor,  he  shall  not  be  entitled  to  a  discharge 
under  this  Article. 

AinrM^nt       S  25.  If  it  shall  satisfactorily  appear  to  the  officer  or  court  before 
profMtjr.      whom  such  application  is  pending,  in  cases  where  no  jury  has  been 
dirtctod.      required,  or  the  jury  have  disagreed,  that  the  insolvent  is  justly  and 
truly  indebted  to  the  petitioning  creditors  in  the  sums  by  them  respec- 
tively mentioned  in  their  affidavits ;  that  such  sums  amount  in  the  ag- 
gregate to  two-thirds  of  all  the  debts  that  were  owing  by  such  insoK 

"  (81)  1R.L.488,§7;  Uwf  of  1817, p. 46, §  12.  ^~ 
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vent  at  the  time  of  presenting  his  petition,  to  creditors  residing  within    aet.  3. 
the  United  States ;  that  such  insolvent  has  honestly  and  fiurly  given  a  ^^^*^^^"^^ 
trae  account  of  his  estate,  and  has  in  all  things  conformed  to  the  mat- 
ters required  of  him  by  this  Article ;  the  officer  or  court  before  whom 
the  af^ication  shall  be  pending,  shall  direct  ati  assignment  of  all  such 
insohreat's  estate,  both  in  law  and  equity,  in  possession,  reversion,  or 
leiDunder,  excepting  from  the  articles  mentioned  in  his  inventory, 
such  articles  of  wearing  apparel  and  bedding,  as  in  the  opinion  of  such 
officer  or  coart,  shall  be  reasonable  and  necessary  for  such  insolvent 
and  his  family  to  retain,  and  also  the  arms  and  accoutrements  re- 
quired by  law  to  be  provided  by  any  citizen  enrolled  in  the  militia.^ 

S  S6.  When  any  of  the  matters  in  the  last  section  required  to  be  riDdi«f  mr 
established  previous  to  granting  an  order  of  assignment,  shall  have  iiv«. 
been  sabmitted  to  a  jury  as  herein  provided,  and  shall  have  been 
faoDd  in  fiivor  of  the  insolvent,  such  finding  shall  be  conclusive  as  to 
inch  matters,  upon  the  oflScer  or  court  before  whom  the  proceedings 
are  pending,  and  the  officer  or  court  shall  direct  an  assignment  ac- 
ooriiiigly. 

S  27.  Such  assignment  shall  be  made  to  the  person  or  persons  who  Awcnment 
shall  have  been  nominated  as  assignee  or  assignees,  by  the  petitioning  beiude. 
creditors,  or  by  such  a  number  of  the  said  petitioners,  as  shall  have 
owing  to  them  a  major  part  of  the  debts,  constituting  the  two-thirds 
as  b^in  required.*^ 

$  28.  Such  assignment  shall  vest  in  the  assignees  all  the  interest  Effect  of  um 
of  such  insolvent  at  the  time  of  executing  the  same,  in  any  estate  or 
property,  real  or  personal,  whether  such  interest  be  legal  or  equita- 
ble ;  but  no  contingent  interest  shall  pass  to  the  assignees  by  virtue 
of  such  assignment,  unless  the  same  shall  become  vested  within  three 
years  after  the  making  of  the  assignment ;  and  in  case  of  its  becom- 
ing so  vested,  it  shall  pass  to  the  assignees,  in  the  same  manner  as  it 
^ould  have  vested  in  such  insolvent,  if  no  assignment  had  been  made 
by  bun. 

S  29,  Upon  such  insolvent's  producing  a  certificate  under  the  hands  when  di< 
and  seals  of  the  assignees,  executed  in  the  presence  of  such  officer,  or  granfcd.^ 
of  two  witnesses  and  proved  by  the  affidavit  of  one  of  them,  stating 
that  such  insolvent  has  assigned  and  delivered  for  the  use  of  all  his 
creditors,  all  his  estate  so  directed  to  be  assigned,  and  all  the  books, 
vouchers  and  securities  relating  to  the  same,  and  upon  bis  also  pro- 
ducing a  certificate  of  the  county  clerk,  that  such  assignment  has  been 
duly  recorded  in  his  office,  the  officer  or  court  who  directed  such  as- 
signment, shall  grant  to  such  insolvent  a  discbarge  from  his  debts  and 
from  imprisonment,  which  shall  have  the  effect  declared  in  the  suc- 
ceeding sections  of  this  Article.^^ 

"  (»)  1  R.  L.  402,  §  5 ;  Laws  ofl817,  p.  42i^§2.    (8S)  1  R.  L.  469,  §  8 
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TITLE  1.       ^  30.  This  Article  being  a  revisal  and  continuation  of  the  act,  en- 
^Jj^^]j^ titled  "An  actibr  giving  relief  in  ca^ssof  insolvency,"  passed  the 
^^*t^       twelilh  day  of  April,  one  thousand  eight  hundred  and  thirteen,  a  dis- 
MOOT  April   chaige  granted  pursuant  to  the  provisions  hereof,  shall  discharge  and 
'  exonerate  such  insolvent  from  all  debts  due  at  the  time  of  the  assign- 

ment, or  contracted  before  that  time  though  payable  afterwards,  found- 
ed upon  contracts  made  since  the  said  twelfth  day  of  April,  one  thou- 
sand eight  hundred  and  tbirteon,  .within  this  state,  or  to  be  executed 
within  this  ^itate ;  and  from  all  debts  owing  to  persons  resident  within 
this  state,  at  the  time  of  the  first  publication  of  the  notice  of  the  ap- 
plication for  such  discharge,  or  owing  to  persons  not  residing  within 
this  state,  who  united  in  the  petition  for  his  discharge,  or  who  shall 
accept  a  dividend  from  his  estate.'^ 

HkPatoN  S  31.  With  respect  to  all  contracts  which  shall  be  made  after  this 
Article  shall  commence  and  take  effisct  as  a  law,  every  such  discharge 
shall  also  exonerate  such  insolvent  from  all  liabilities  incurred  by  him 
by  making  or  endorsing  any  promissory  note  or  bill  of  exchimge,  pre- 
vious to  the  execution  of  his  assignment ;  or  incurred  by  him  in  con- 
sequence of  the  payment,  by  any  party  to  such  note  or  bill,  of  the 
whole  or  any  part  of  the  money  secured  thereby,  whether  such  pay- 
ment be  made  prior,  or  subsequent,  to  the  execution  of  the  assign- 
ment by  such  insolvent'^ 

Ik  Baria  S  32.  In  any  action  which  shall  be  brought  agaii^t  such  insolvent 
S!!llM!^~  or  his  personal  representatives,  a  discharge  granted  pursuant  to  the 
'^^^^  provisions  of  this  Article,  may  be  pleaded,  or  given  in  evidence,  un- 
der the  general  issue  and  notice  thereof,  in  bar  of  any  action  upon  any 
contract,  made  by  such  insolvent  since  the  said  twelfth  day  of  April, 
one  thousand  eight  hundred  and  thirteen,  within  this  state,  or  to  be 
executed  within  this  state ;  or  made  with  persons  resident  within  tliis 
state,  at  the  time  of  the  first  publication  of  the  notice  of  the  applica- 
tion for  such  discharge ;  or  made  with  persons  not  residing  within  this 
state,  who  shall  have  united  in  the  petition  for  such  discharge,  or 
who  shall  accept  a  dividend  from  the  estate  of  such  insolvent ;  and  in 
bar  of  any  action  upon  any  liability  of  such  insolvent,  incurred  by 
making  or  endorsing  any  promissory  note  or  bill  of  exchange,  pre- 
rious  to  the  execution  of  his  assignment ;  or  incurred  by  him  in  conse- 
quence of  the  payment,  by  any  party  to  such  note  or  bill,  <tf  the  whole 
or  any  part  of  the  money  secured  thereby,  whether  such  payment  be 
made  prior,  or  subsequent,  to  the  execution  of  the  assignment  by  such 
insolvent. 

iwofe^^fOT       ^  ^^'  ^^^^y  ^^^^  discharge  shall  also  exonerate  the  insolvent  to 

*'^n»ent   ^'^^^  '^  ^^^^^  ^  granted,  from  any  arrest  or  imprisonment  thereafter, 

in  any  suit,  or  upon  any  proceeding,  founded  upon  any  debt  whatev- 

(84)  1  R.  L.  46S,  §  8.    <85)  Uinori818,p.U8,§ll. 
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tf,  contracted  by  him  previous  to  the  execution  of  the  assignment  of  ^^^t.  a. 
his  eslal6  m  bftrsin  directed ;  or  in  any  soit^  or  upon  any  proceeding,  ^<^"><^^^ 
founded  upon  any  lialnlities  incurred  by  him  by  making  or  endorsing 
any  promisBQry  note  or  bill  of  exchange,  previous  to  the  execution  of 
his  aas^ment ;  or  incurred  by  him  in  consequence  of  the  payment, 
by  any  party  to  such  note  or  bill,  of  the  whole  or  any  part  of  die  mo- 
sey secured  thereby,  whether  such  payment  be  made  prior  or  subse- 
quent to  the  execution  of  his  assignment.*^ 

S  34.  If  such  insolvent  be  in  prison  in  any  suit  or  proceeding,  u*. 
founded  upon  any  contract  or  liability,  in  which  he  is  exempted  from 
imprisonment  according  to  the  last  section,  he  shall  be  discharged 
therefrom,  upon  producing  the  discharge  granted  pursuant  to  the  pro- 
visions of  this  Article,  and  upon  endorsing  his  appearance  on  knj 
wiune  process  upon  which  he  may  be  so  imprisoned.'* 

S  S5.  Every  discharge  granted  to  an  insolyent  under  this  Article,  ^^|J^^ 
daii  be  void  in  each  of  the  following  cases  : 

1.  If  such  insolvent  shall  have  wilfully  sworn  fiilse,  in  his  affidavit 
annexed  to  his  petition,  or  upon  his  examination,  in  relation  id  any 
maferjal  fact  conoerning  his  estate  or  his  debts,  or  to  any  other  mate- 
rial &ct : 

3.  If^  after  the  presentation  of  his  petition,  he  shall  sell,  or  in  any 
way  transfer  or  assign,  any  of  his  property,  or  collect  any  debts  due 
lam,  and  shall  not  give  a  just  and  true  account  thereof  on  the  hear- 
ing of  his  application  ;  and  sliall  not  also  pay,  or  secure  the  payment, 
of  the  money  so  collected,  or  the  value  of  the  property  so  assigned,  as 
herein  before  directed : 

3.  If  he  shall  secrete  any  part  of  his  estate,  or  any  books  or  writ^ 
iogs  relative  thereto,  with  intent  to  defraud  his  creditors  : 

4.  If  he  shall  fraudulently  conceal  the  names  of  any  of  his  credit- 
ors, or  the  amount  of  any  sum  due  to  any  of  them  : 

5.  If,  in  order  to  obtain  his  discharge,  he  shall  procure  any  person 
to  become  a  petitioning  creditor,  for  any  sum  not  due  from  him  to 
such  person  in  good  faith  : 

6.  If  he  shall  pay,  or  consent  to  the  payment  of,  any  portion  of  the 
febt  or  demand  of  any  of  his  creditors,  or  shall  grant,  or  consent  to 
the  granting  of,  any  gift  or  reward  to  any  such  creditor,  upon  an  ex- 
press or  implied  contract  or  trust,  that  the  creditor  so  paid  or  reward- 
ed diould  become  a  petitioner  in  behalf  of  such  insolvent,  or  that  he 
should  abstain  or  desist  from  opposing  the  discharge  of  such  insolvent : 

7.  If  he  shall  be  guilty  of  any  fraud  whatever,  contrary  to  the  true 
intent  of  this  Article.*^ 


(86)  1  R.  L.  408,  §  &    (87)  1  R.  L.  466,  §  13. 
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[PA&T  II. 


WlMNiere< 
ditor  may 
ptiitioii. 


TITLE  I.  ARTICLE  FOURTH. 

Of  Proceedings  by  Creditors^  to  compel  AaHgnmenis  by  Debtors 
imprisoned  on  Execution  in  Civil  Causes. 

Sbc.  1.  When  creditor  may  petiticm  to  compel  aisigmnent  of  debtor's  estate. 

2.  Petition  what  to  stmte  ;  to  be  accompanied  by  affidarit ;  contents  of  affidarit 

8.  Officer  to  make  order  requiring  other  creditors  to  appear,  &c. 

4.  Notice  of  such  order,  how  to  be  published. 

5.  Copy  of  order  to  be  served  on  debtor  or  on  jailer. 

6.  On  die  day  appointed,  officer  to  hear  proofs  and  allegations  of  parties,  &c. 

7.  When  officer  to  order  debtor  to  be  broug^  before  him  for  examination. 
S,  Debtor  when  brought  up,  to  be  examined  on  oath. 

9.  If  debtor  refuse  to  be  examined,  officer  may  commit  him  to  close  cmifinement. 

10.  Officer  then  to  take  other  proof  of  the  debts,  &c. 

11.  When  order  to  be  made  requiring  debtor  to  deliver  account  of  his  creditors,  &c. 

12.  If  two-thirds  of  creditors  hare  not  united  in  petition,  proceeding  to  be  dismissed. 

13.  Doty  of  debtor,  after  service  of  order ;  effect  of  compliance  therewiih. 

14.  When  creditor  may  denund  that  debtor's  case  be  submitted  to  a  jury ;  proceedings 
16.  Certain  provisions  of  Article  Third,  extended  to  proceedings  under  this  Article. 

16.  When  officer  is  to  grant  debtor  a  discharge. 

17.  Effect  of  such  discharge  ;  how  impeached,  and  when  void. 

18.  If  debtor  do  not  comply  with  the  order,  &c.  officer  to  execute  assignment. 

19.  Effect  of  such  assignment. 

20.  Such  debtor  not  to  be  discharged,  unless  he  and  his  creditors  petition,  &e< 

21.  Proceedings  upon  such  petition  ;  assignment  to  whom  to  be  executed. 

22.  Certain  property  to  vest  in  the  persons  to  whom  officer  shall  assign. 

S  1.  When  any  person  shall  have  been  actually  imprisoned  for 
more  than  sixty  days  upon  execution  in  any  civil  action,  any  creditor 
having  a  demand  against  such  person  to  the  amount  of  twenty-five 
dollars,  for  which  a  suit  might  then  be  brought,  may  apply  by  peti- 
tion to  any  of  the  officers  enumerated  in  the  first  section  of  the  se- 
venth Article  of  this  Title,  to  compel  an  assignment  of  the  estate  of 
such  debtor.*® 

S  2.  The  petition  shall  state  the  nature  and  object  of  the  applica- 
tion ;  and  shall  be  accompanied  by  an  affidavit  of  the  creditor,  stat- 
ing, that  such  imprisoned  debtor  is  justly  indebted  to  him  in  a  certain 
sum,  therein  to  be  specified,  then  due  ;  that  such  debtor  is  imprisoned 
in  a  certain  county  therein  to  be  named,  under  an  execution  against 
him  in  some  civil  action  ;  that  he  has  been  so  imprisoned  for  more 
than  sixty  days,  and  that  such  creditor  is  apprehensive,  that  the  estate 
of  such  debtor  will  be  wasted  or  embezzled.'® 

Order  for         ^  ^*  Upon  such  application  being  made  to  such  officer,  he  shall 
al^ur^e.  make  an  order  requiring  the  creditors  of  such  imprisoned  debtor,  to 
appear  before  him  at  a  certain  time  and  place  to  be  specified  in  the 
order,  and  determine  whether  they  will  unite  in  a  petition  for  an  as- 
signment of  such  debtor's  estate.*® 

S  4.  The  creditor  making  such  application,  shall  cause  notice  of 
such  order  to  be  published  once  in  each  week,  for  eight  weeks  suc- 
cessively, in  the  state  paper,  and  in  a  newspaper  printed  in  the  coun- 
ty where  such  debtor  is  imprisoned,  if  there  be  any,  and  if  there  be 


Contents  of 
petition  and 
aflidarit 


Notice  of  or- 
der. 
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Done,  then  in  a  newspaper  printed  nearest  to  the  place  of  such  impri*-    art.  4. 
wnment.** 


S  5.  Such  creditor  shall  also,  within  ten  days  after  the  granting  of  copy  tu  bo 
such  order,  serve  a  copy  thereof  on  the  debtor,  or  on  tlie  keeper  of  cicbior. 
the  jaif  wiiere  such  debtor  is  imprisoned,  who  shall  deliver  the  same 
to  such  debtor.'* 

J  6.  On  the  day  appointed  for  showing  cause,  or  on  such  subse- Hearing  tff 
quBDt  days  and  tiroes  as  the  officer  making  the  order  shall  direct,  up-  ^"^'^^*^' 
on  proof  being  made  to  him  of  the  due  publication  of  such  notice  and 
of  tbe  service  of  such  oider,  such  officer  shall  proceed  to  hear  the 
proo6  and  allegatioos  of  the  parties.'^ 

S  7.  If  at  the  time  of  such  hearing,  any  of  the  creditors  of  such  im-  wbendeUot 
prisoned  debtor  shall  unite  in  a  petition  for  the  assignment  of  such  oxtminwi. 
debtor's  estate,  and  shall  accompany  such  petition  with  the  same  affi- 
davit of  each  creditor,  as  is  required  in  the  fourth  section  of  Article 
third  of  this  Title,  (except  that  such  affidavits  respectively  shall  state, 
that  the  sums  therein  specified,  were  due  from  such  debtor,  at  the 
time  of  granting  the  order  for  publication  of  notice  to  creditors,  as 
herein  before  required,)  the  officer  io  whom  the  same  may  be  pre- 
sented, may  order  such  imprisoned  debtor  tp  be  brought  before  him, 
to  be  examined  touching  his  debts. 

S  8.  Upon  such  debtor  being  brought  before  the  said  officer,  he  How  to  iSm 
diudi  be  examined  on  oath,  concerning  his  creditors,  the  sums  of  mo« 
ney  dae  to  them  respectively,  and  the  places  of  their  residence. 

S  9-  If  the  debtor  refuse  to  be  so  examined,  or  shall  not  give  full  Debtor  re. 
information  concerning  the  matters  so  inquired  of  him,  the  officer  exanunod,  ^ 
shall,  by  order  in  writing,  commit  him  to  close  confinement  in  the  leu.**^ 
jail  of  tbe  county  in  which  he  shall  be  imprisoned,  in  which  order  the 
cause  of  such  commitment  shall  be  particularly  specified  ;  and  such 
debtor  shall  thereupon  be  closely  confined  without  being  entitled  to 
tbe  liberties  of  the  jail,  until  he  shall  consent  to  such  examination, 
and  give  such  informatiqp.  . 

S  10.  Upon  any  debtor  being  so  committed,  the  said  officer  shall  other  proof 
proceed  to  take  other  proof,  of  the  debts  owing  by  such  debtor,  and 
the  names  and  residence  of  his  creditors,  and  of  the  sums  due  to  them 
respectively. 

3  1 1.  If  it  shall  appear  by  the  examination  of  the  debtor  or  by  oth-  ^,^„  ^^^^^^ 
er  proof,  satis&ctorily  to  the  said  officer,  that  creditors  residing  with-  J^ivirlc^ 
in  the  United  States,  having  debts  due  to  them,  amounting  to  two-  '^"'*^  *• 
thirds  of  all  the  debts  owing  by  such  imprisoned  debtor  to  creditors 
within  the  United  States,  have  petitioned  in  the  manner  herein  before 

(89)  Uwi  of  1817,  p.  41,  §  1 
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TITLE  1.  directed,  for  an  assignment  of  such  debtor's  estate,  and  no  good  cause 
^'^^'^'^^^^  to  the  contrary  appear,  the  officer  shall  make  an  order,  requiring  such 
debtor,  by  a  certain  day  to  be  therein  specified,  to  deliver  an  account 
of  his  creditors  and  an  inventory  of  his  estate  to  such  officer,  upon 
oath,  and  to  execute  an  assignment  of  his  estate ;  or  that  he  shew 
cause  why  such  an  assignment  should  not  be  made  by  such  officer.^^ 

Peution  S  12.  If  it  shall  not  appear  that  two^thirds  of  the  creditors  of  such 

Lmifsed.     imprisoned  debtor,  as  aforesaid,  have  united  in  the  said  petition,  all 

further  proceedings  thereon  shall  cease,  and  such  petition  shall  be 

dismissed.*^ 

Duty  of  debt-     S  13.  Within  ten  days  after  service  of  the  order  requirinir  the  as- 

or  on  aoirice     ,  .  i  o 

•f«'^-  signment,  such  imprisoned  debtor  shall  deliver  to  the  officer  making 
if  debtor  such  Order,  an  account  of  all  his  creditors,  and  an  inventory  of  his  es- 
tate, with  the  books,  vouchers  and  securities  relating  to  the  same,  in 
all  respects  conformable  to  the  account  and  inventory  required  of  an 
insolvent  debtor,  in  the  preceding  third  Article  of  this  Title ;  and 
shall  take  and  subscribe  the  oath  in  that  Article  required  of  a  debtor 
petitioning  for  his  discharge,  and  shall  execute  an  assignment  of  his 
estate,  and  produce  the  evidence  thereof,  in  the  same  manner,  and 
with  the  like  effect,  as  prescribed  in  that  Article.^^ 

jCrediiof  may     S  14.  Any  Creditor  of  such  imprisoned  debtor,  may,  at  the  time  of 
jury.  such  debtor's  rendering  his  account  and  inventory,  demand  that  the 

case  of  such  debtor  be  submitted  to  a  jury ;  and  shall  be  entitled 
thereto,  on  filing  with  the  officer  before  whom  the  proceedings  shaD 
be  had,  a  specification  of  the.  grounds  of  his  objections  to  such  debt- 
or's discharge  ;  and  the  same  proceedings  shall  be  had  in  all  respects, 
for  the  summoning  of  such  jury,  and  for  their  determination  of  the 
matter,  and  with  the  like  efiect,  as  prescribed  in  the  said  third  Ar- 
ticle. 

Dobtormny  S  15.  Such  debtor  may  be  examined  in  the  same  manner,  and  with 
^jxunm  ,  ^^  |.^^  efiept,  as  is  prescribed  in  the  said  third  Article  ;  and  may  in 
like  manner  be  required  to  pay,  or  secure  the  payment  of,  any  debts 
collected  by  him,  or  the  value  of  any  property  assigned  by  him,  after 
the  first  publication  of  the  notice  to  his  creditors  to  appear,  with  the 
same  exceptions  as  in  that  Article  are  specified ;  and  if  it  shall  ap- 
pear that  he  has  preferred  any  creditor  as  in  the  said  Article  specified, 
be  shall  in  like  manner  be  precluded  from  obtaining  a  discharge  un- 
der this  Article. 

Debtor  when     ^  16.  If  such  imprisoned  debtor  shall  in  all  respects  comply  witf: 

charged.       thc  Order  of  the  said  officer,  and  with  the  provisions  of  the  preceding 

sections  of  this  Article,  and  if  the  jury  shall  determine  in  favor  of  such 

debtor ;  or  in  case  no  jury  shall  be  demanded,  or  they  disagree,  if  the 

(40)  Laws  of  1817,  p.  41,  §  2. 
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officer  before  whom  the  proceedings  shall  be  had,  shall  be  satisfied  of  art.  4. 
the  fiiimess  of  the  proceedings  of  such  debtor,  and  that  he  has  made  a  ^-^^^'^^^ 
fiiU  disclosiire  of  his  property,  of  the  securities  relating  thereto,  and 
of  his  (^editors,  the  officer  shall  grant  to  such  debtor  a  discharge  from 
his  debts  and  from  imprisonment.^^ 

Sl7.  Every  such  discharge  shall  have  the  like  effect  in  all  re-Eflbctofdk- 
^ts,  both  in  regard  to  tlie  debts  of  such  debtor,  and  the  exonerating  °  ^^' 
of  his  person  from  arrest  or  imprisonment,  as  if  the  same  had  been 
granted  upon  the  application  of  such  debtor  and  two-thirds  of  his  cre- 
ditors, according  to  the  provisions  of  the  third  Article  of  this  Title  ; 
aod  the  same  may  in  like  manner  be  impeached,  and  shall  become  when  void, 
void,  in  the  same  cases,  so  &r  as  they  are  applicable,  in  which  a  dis- 
darge  granted  under  the  said  third  Article,  would  be  void.^^ 

S  18.  If  such  imprisoned  debtor  shall  not  comply  with  the  order  of  Procei^KiyB 
the  officer,  requiring  an  account,  inventory  and  assignment  as  afore-  !!ot  «!miuy. 
said,  and  with  the  provisions  of  this  Article,  and  if  no  sufficient  cause 
be  shown  by  him  to  the  contrary,  the  said  officer,  upon  proof  being 
made  of  the  service  of  the  said  order,  and  of  the  neglect  of  the  debtor 
to  comply  therewith,  shall  execute  an  assignment  of  all  the  estate  of  AwnnMAt 
such  debt<H'  to  the  assignees  nominated  by  the  petitioning  creditors,  for 
the  benefit  of  all  the  creditors  of  the  debtor.^^ 

S  19.  The  assignment  so  executed  by  such  officer,  shall  be  equally  Effeet  or  u- 
valid,  and  have  the  like  effect,  upon  all  the  real  and  personal  pro-  '*"°*°** 
perty,  which  such  imprisoned  debtor  had,  on  the  first  day  of  the  pub- 
lication of  the  notice  to  his  creditors,  herein  before  required,  as  if  such 
assignment  had  been  executed  by  such  debtor,  voluntarily  on  that 
day.** 

$  20.  Every  such  imprisoned  debtor,  who  shall  refuse  or  neglect  to  Debtor p 
render  such  account  and  inventory,  and  to  execute  such  assignment,  diMb&rg^ 
pursuant  to  any  order  made  as  herein  directed,  shall  thereafter  be  ^nlm^o- 
precluded  firom  obtaining  any  discharge  from  his  imprisonment,  in  ^•®***'*** 
any  other  manner  than  upon  a  petition  by  himself,  and  by  so  many  of 
his  creditors  who  were  such  at  the  date  of  the  order  for  publication  of 
iKitice  to  the  creditors,  as  are  required  by  the  preceding  sections  of 
this  Article,  to  unite  in  a  petition  to  compel  an  assignment.** 

321.  Upon  any  such  imprisoned  debtor  making  an  application  for  proceedinfft 
lus  discharge,  in  conjunction  with  his  creditors,  as  in  the  last  section  ^^itonp" 
•^ified,  the  same  proceedings  in  all  respects  shall  be  had  thereon,  ^'^^°' 
as  are  prescribed  in  the  preceding  third  Article  of  this  Title ;  except 
that  any  assignment  which  shall  be  executed  by  such  debtor  pursuant 
to  such  application,  shall  be  made  to  the  same  assignees,  to  whom 

(41)  Laws  of  1817,  p.  41,  §4. 
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TITLE  1.  any  assignment  of  such  debtor's  estate  shall  have  been  made  by  any 
^'^^'^'^^^^  officer  under  the  provisions .  of  this  Article,  or  to  such  of  them,  as 
shall  be  alive  and  competent  to  act ;  and  if  there  be  none,  to  such 
assignees  as  the  officer  entertaining  the  proceedings  shall  appoint 

Property  to        S  22.  Whcnevcr  any  assignment  shall  be  executed  bv  any  officer 

Vwt  in  offi-  .  11.  r    t  /.        •  1  ^.         . 

cer'atmifo-  as  hcrem  provided,  m  consequence  of  the  refusal  or  neglect,  of  an  im- 
prisoned  debtor  to  execute  the  same,  all  property,  except  such  as  shall 
be  by  law  exempt  from  execution,  which  such  debtor  shall  acquire 
during  his  imprisonment  and  after  the  first  publication  of  the  notice  to 
creditors,  shall  be  deemed  to  vest  in  the  assignees  appointed  by  such 
officer,  by  virtue  of  the  assignment  so  by  him  executed. 

ARTICLE  FIFTH. 

Of  voluntary  Assignments  by  an  Insolvent^  far  the  purpose  of 
exonerating  his  Person  from  imprisonment. 

Bxc.  1.  tu (Event's  petition  to  whom  to  be  presented  ;  its  contents. 

2.  Petition  to  be  accompanied  by  schedule  and  affidavit ;  their  contents. 

8.  Officer  to  make  order  requiring  creditors  to  diow  canse,  &c. 

4.  Notice  of  such  order  how  published. 

6.  Opposing  creditor  may  demand  a  jury  ;  when  to  be  entitled  thereto. 

6.  Jury  to  be  summoned,  ftc*  as  prescribed  in  Article  third. 

7.  Certain  provisions  <^  Article  third,  extended  to  proceedings  under  this  Article. 

8.  When  officer  is  to  direct  an  assignment  of  insolvent's  estate. 

9.  Assignment  how  to  be  executed,  and  its  Isffiect ;  to  be  recorded. 

10.  When  officer  to  grant  insolvent  a  discharge  ;  its  terms  and  effect. 

11.  Insolvent  to  be  discharged  from  imprisonment,  &c.,  on  producing  discharge,  ftc. 

12.  Debts  not  affiected  by  discharge  ;  after-acqtaired  property  liable  ;  lien  preserved. 

13.  When  discharges  granted  under  this  Article  shall  be  void. 

l*e(ition,  Ike.  $  1.  Every  insolvent  debtor  may  present  a  petition  to  any  of  the 
oflScers  mentioned  in  the  first  section  of  the  seventh  Article  of  this 
Title,  or  to  any  judge  of  a  county  court,  praying  that  his  estate  may  be 
assigned  for  the  benefit  of  all  his  creditors,  and  that  his  person  may 
thereafter  be  exempted  from  arrest  or  imprisonment,  by  reason  of  any 
debts  arising  upon  contracts  previously  made,  and  if  in  prison,  that  he 
may  be  discharged  from  his  imprisonment.^^ 

SeTiedaiesod  S  2.  Oil  presenting  such  petition,  the  insolvent  shall  deliver  there« 
^davit  ^^  ^  schedule  containing  an  account  of  his  creditors  and  an  inven- 
tory of  his  estate,  similm*  in  all  respects  to  the  account  and  inventory 
required  of  an  insolvent  by  the  third  Article  of  this  Title  ;  and  shall 
annex  to  tlie  said  petition  and  schedule  the  following  affidavit,  which 
shall  be  taken  and  subscribed  by  him,  before  the  officer  to  whom  such 
petition  is  presented,  and  shall  be  certified  by  such  officer  : 

"  I, ,  do  swear,  (or  affirm,  as  the  rase  may  be)  that  the 

account  of  my  creditors,  with  the  places  of  their  residence,  and  the 
inventory  of  my  estate,  with  the  evidences  of  my  title  thereto,  which 

are  herewith  delivered,  are  in  all  respects  just  and  true  ;  and  that  I  ^ 

».. »       _^^_^^_^___^_^.^___^^______^^_^^-^_— ^_ — -  ■    - 
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bre  not,  at  anjr  time,  or  in  any  manner  whatsoever,  disposed  of,  or    art.  s. 
mde  over,  any  part  of  my  estate,  for  the  future  benefit  of  myself  or  ^^"^^^^^ 
my  fam'dy,  or  in  order  to  defraud  any  of  my  creditors ;  and  that  I  have 
not  paid,  secured  to  be  paid  to,  or  in  any  way  compounded  with,  any 
o[  mj  creditors,  "with  a  view  that  they,  or  any  of  them,  should  abstain 
or  desist,  from  opposing  my  discharge.^^ 

SS.  Upon  receiving  such  petition,  schedule  and  affidavit,  the  offi-  onier  to 
oer  shall  make  an  order  requiring  the  creditors  of  such  insolvent,  to 
show  cause  before  the  ^d  officer,  at  a  tim^  and  place  to  be  specified 
in  the  order,  why  the  prayer  of  the  petitioner  should  not  be  granted.^* 

Si.  Notice  of  the  contents  of  such  order,  shall  be  published  for  Notioeof 
the  like  time  and  in  the  like  manner,  as  directed  in  Article  third  of  ^ 
this  Title,  respecting  notices  upon  the  application  of  an  insolvent  in 
toDjoDCtion  with  two-thirds  of  his  creditors.^' 

S  5.  Every  creditor  opposing  the  discharge  of  an  insolvent  under  Demand  or  a 
this  Article,  may  demand  a  jury  to  determine  upon  the  matter  ;  and^*"^* 
shall  be  entitled  thereto,  on  filing  with  the  officer  to  whom  the  peti- 
tion was  presented,  at  or  before  the  first  hearing  on  such  petition,  a 
specification  in  writing  of  the  grounds  of  his  objections/^ 

S  6.  The  same  proceedings  shall  be  had  for  the  summoning  and  Proceedinci. 
impanneiling  a  jury  who  shall  hear  the  proofs  and  allegations  of  the 
parties,  and  render  their  verdict,  in  the  same  manner  and  with  the  ;  •  ' 
like  efiect,  as  prescribed  in  the  third  Article  of  this  Title  ;  and  the  jury 
mar  be  discharged  in  the  same  case  therein  specified,  and  in  such  case, 
the  officer  before  whom  the  proceedings  shall  be  had,  shall  in  like 
manner  decide  upon  the  application.^^ 

3  7.  The  petitioner  may  be  examined  before  the  jury  or  officer,  in  ib.  Debtor 
the  same  manner  as  prescribed  in  the  said  third  Article  ;  and  may  in  mined,  im. 
like  manner  be  required  to  pay  or  secure  the  payment  of  any  debt  col- 
lected by  him,  or  the  value  of  any  property  assigned  by  him,  afler  the 
presentation  of  his  petition,  excepting  such  as  shall  appear  to  have 
been  necessarily  expended  in  the  support  of  himself  and  his  family  ; 
and  if  it  shall  appear,  that  he  has  preferred  any  creditors,  as  in  the 
^  Article  specified,  he  shall  in  like  manner  be  precluded  from  ob- 
taining any  discharge,  under  the  provisions  of  this  Article. 

3  8.  If  the  jury  shall  find  in  favor  of  the  petitioner ;  or  in  case  of  AMiinmcirt 
4eir  disagreement,  or  of  no  juiy  being  required,  if  the  officer  before  JirSS.^ 
^hom  the  hearing  is  had,  shall  be  satisfied  that  such  petitioner  is 
unable  to  pay  his  debts,  that  his  account  and  inventory  presented 
with  his  petition,  are  true,  that  he  has  not  been  guilty  of  any  fi'aud 
^  concealment  in  violation  of  the  provisions  of  this  Article,  but  has 
^  all  things  conformed  thereto  ;  in  either  case,  such  officer  shall  di- 

<4S)  I^wt  of  1819,  p.  115,  §  2.    (44)  lb.  §  7. 
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TITLE  1.  rect  an  assignment  to  be  made  to  such  assignee  or  assignees,  as  suck 
^^"^^^^^  oflScer  shall  appoint,  of  all  the  estate  of  such  debtor,  excepting  such 
articles,  as  are  by  law  exempt  from  execution/^ 

Howexecat-  g  9.  The  insolvent  shall  execute  an  assignment,  with  the  like 
effect  as  declared  in  the  third  Article  of  this  Title,  respecting  the  as- 
signment of  a  debtor  petitioning  in  conjunction  with  two-thirds  of  his 
creditors,  and  shall  cause  the  same  to  be  recorded  in  the  same  man- 
ner.*^ 

DiKhftif*  S  10.  Upon  producing  and  proving  a  certificate  of  the  assignees 
ffnntad.  and  of  the  county  clerk,  as  prescribed  in  the  said  third  Article,  of  the 
execution  and  recording  of  such  assignment,  and  of  the  delivery  of  the 
property  assigned,  or  so  much  as  shall  be  capable  of  delivery,  with 
the  books  and  papers  relating  to  the  same,  the  officer  before  whom  the 
proceedings  were  had,  shall  grant  a  discharge  under  his  hand  and 
Jtstormi  ud  Seal ;  declaring,  and  such  shall  be  its  effect,  that  the  person  of  such 
insolvent  shall  forever  thereafter  be  exempted  from  imprisonment,  by 
reason  of  any  debt  due  at  the  time  of  his  making  such  assignment,  or 
contracted  for  before  that  time,  though  payable  afterwards ;  and  by 
reason  of  any  liabilities  incurred  by  him,  by  making  or  endorsing  any 
promissory  note  or  bill  of  exchange  ;  or  incurred  by  him  in  conse- 
quence of  the  payment  by  any  party  to  such  note  or  bill,  of  the  whole 
or  any  part  of  the  money  secured  thereby,  whether  such  payment  h% 
made  prior,  or  subsequent,  to  the  execution  of  his  assignment.^' 

IhSS^f^**^  S  11.  If  such  insolvent  be  in  prison,  in  any  suit  or  proceeding, 
pn'oo-  founded  upon  any  contract  or  liability,  as  to  which  he  is  exempted 
from  imprisonment  according  to  the  last  section,  he  shall  be  discharg- 
ed therefrom,  on  producing  his  discharge  granted  pursuant  to  the  pro- 
visions of  this  Article,  and  upon  endorsing  his  appearance  on  any 
mesne  process  upon  which  he  may  be  imprisoned/'' 

Debunot  ^  12.  No  debt,  demand,  judgment  or  decree,  against  any  insolvent 
'  discharged  under  this  Article,  shall  be  affected  or  impaired  by  such 
discharge,  but  shall  remain  valid  and  effectual  against  all  the  property 
of  such  insolvent,  acquired  after  the  execution  of  his  assignment ;  and 
the  lien  acquired  by  any  judgment  or  decree,  upon  any  property  of 
such  insolvent  shall  not  be,  in  any  manner,  affected  by  such  dis- 
charge.^® 

Buchaiftt        S  IS.  Every  discharge  granted  to  an  insolvent  under  this  Article, 
when  Toid.    ^^jj  j^  ^^jj  j^^  ^j^^  Same  cases,  so  far  as  they  are  applicable,  in  which 

a  discharge  granted  under  the  third  Article  of  this  Title,  is  therein 
declared  to  be  void.** 


(45)  Laws  of  1819,  p.  116,  §  2.    (46)  lb.  p.  118,  §  11.    (47)  lb.  p.  116,  §  8.    (48)  lb.  p. 
117,  §6.    (49)  lb.  §5. 
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▲RTICI«£  SIXTH.  ART.  6. 

Of  votuniary  Assignmenis  by  a  Debtor  imprisaned  in  ExecuHan 

in  Civil  Causes. 

%Kc.  1.  CcrtiJB  drtton  charged  in  execntion,  may  petition  court  for  tlieir  ducharge. 
1  Wtm  certain  other  impritoned  debton  mtj  petition. 
S.  Hblwe  to  he  senred  on  the  creditor,  &c. 
i  Oonlenite  of  petition  ;  accoont  to  be  annexed  to  it. 
&  Aftdarit  to  he  endoned  on  petition  ;  form  there<^. 
t  Co«rt  how  to  proceed  upon  the  presenting  of  rach  petition. 

7.  Maj  adjonm  hearing ;  limitation  at  adjournment. 

8.  Proeeedi^gi  at  the  adjourned  hearing. 

9.  l^ll■i^nnr■  to  he  appointed,  and  how  ;  effect  of  assignment. 
lA.  Ddirtrj  e€  property  assigned  to  be  proved,  or  security  to  be  giren. 
11.  Applicant  when  ordered  to  be  discharged  ;  duty  of  sheriff  thereupon. 
H  Certain  remedies  reserved  against  property  of  such  applicant,  notwithstanding  his 


U  If  eoaHeted  of  perjury  in  the  proceedings,  execution  may  issue  against  his  body. 

14.  Ri^tta,  powers,  and  obligations  of  the  assignees. 

15.  AasigBeea  how  to  dispose  of  the  property  assigned  to  them. 

K.  When  creditors  may  notify  debtors  to  apply  for  discharge  under  this  Article. 
17.  Prisoner  ao  notified,  to  be  forerer  debarred,  in  certain  cases,  of  the  benefit  of  this 
Article,  and  of  Articles  S  and  6. 

« 

S 1.  Erery  person,  except  plaintifis,  and  lessors  of  a  plaintilST,  and  wbo  aiay 
defendants,  iinpris($ned  for  costs  only,  who  shall  be  imprisoned  byS^f^AKi 
Wrtae  of  one  or  more  executions  in  civil  causes,  upon  which  there 
sAall  be  due,  a  sum  not  exceeding  five  hundred  dollars,  may  at  any 
time  petition  the  court  from  which  such  process  issued,  or  the  court 
of  eommon  pleas  of  the  county  in  which  he  is  imprisoned,  for  his  dis- 
charge from  such  imprisonment,  on  his  compliance  with  the  provisions 
rfthia  TlUe.*® 

3  2.  Every  person  so  imprisoned  for  a  sum  exceeding  five  hundred  i^. 
dollars,  may  in  like  manner  petition  for  his  discharge,  after  he  shall 
have  been  imprisoned  for  three  months.  ^^ 

3  3.  Fourteen  days  previous  notice  of  the  time  and  place  at  which  j^^jj^g  ,j^^ 
sach  petition  will  be  presented,  together  with  a  copy  of  such  petition  ••'^•*'- 
and  the  account  of  his  estate  herein  after  directed,  shall  be  personally 
served  bj  such  debtor,  on  the  creditors  at  whose  suit  he  shall  be  im- 
prisoned, their  personal  representatives  or  their  attorney.*^ 

S  4.  Such  petition  shall  set  forth  the  cause  of  the  imprisonment  of  (.^^t^^of 
the  applicant,  and  shall  have  annexed  to  it,  a  just  and  true  account  p^^^"""- 
of  all  his  estate  real  and  personal,  in  law  and  equity,  and  of  all  char- 
ges affecting  the  same,  both  as  such  estate  and  charges  existed  at  the 
^  of  his  imprisonment,  and  as  they  exist  at  the  time  of  preparing 
wA  petition  ;  together  with  a  just  and  true  account  of  all  deeds,  secu-  Account, 
rities,  books  and  writings  whatsoever  relating  to  the  said  estate  and 
^  charges  thereon,  with  the  names  and  places  of  abode,  of  the  wit- 
Bttses  to  such  deeds,  securities  and  writings.^^ 

(50)  1  R.  L.  8«,  §  4  &  5  i  Session  Uws  of  1818,  chap.  208,  §  49 ;  Laws  of  1818.  p.  158, 
§^   (51)  1R.L.3«,§4. 
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nrr.r  i.       ^5.  At  the  time  of  presenting  such  petition,  the  following  affidavit 
]^jj|^j^^j^  shall  lie  endorsed  thereon,  and  shall  be  sworn  to  bj  the  applicant : 

^^  I,  the  within  named  petitioner,  do  swear,  (or  affirm,  as  the  case 
may  be)  that  the  within  petition  and  account  of  my  estate  and  of  the 
charges  thereon,  are  in  all  respects  just  and  true  ;  and  that  I  have  not, 
at  any  time  or  in  any  manner,  disposed  of  or  made  over,  any  part  of 
my  property,  with  a  view  to  the  future  benefit  of  myself  or  my  family, 
or  with  an  intent  to  injure  or  defraud  any  of  my  creditors. '^^^ 

JJJJJ^J*^**  S  6.  Upon  the  presenting  such  petition,  and  due  proof  being  made 
of  the  service  of  a  copy  thereof,  and  of  the  account  thereto  annexed, 
with  the  notice  herein  before  required,  the  court  shall  order  the  ap- 
plicant to  be  brought  before  it,  on  a  day  to  be  assigned ;  and  on  such 
day,  and  such  other  days  as  the  court  shall  appoint  during  the  same 
term,  shall  proceed  iaa  summary  way  to  hear  and  determine  the  proofs 
and  allegations  of  the  parties,  and  may  examine  the  applicant  or  his 
wife,  or  any  other  person,  on  oath  ;  and  if  satisfied  that  the  petition 
and  account  of  the  applicant  are  correct,  and  that  his  pn»ceedings  are 
just  and  fair,  shall  order  an  assignment  to  bo  made  of  all  his  property, 
(except  the  articles  which  are  by  law  exempt  from  execution)  or  of 
so  much  thereof,  as  shall  be  sufficient  to  discharge  the  executions  on 
which  he  shall  be  imprisoned.** 

•r&Tii"*'"*  ^  '•  Upon  sufficient  cause  shown  by  any  creditor,  the  court  may 
a^oura  the  hearing  of  such  petition  to  the  next  term  thereof;  but  no 
adjournment  shall  be  made,  extending  beyond  the  next  term/* 

rrorwHiini*       $  8.  At  such  adjouTued  hearing,  no  objections  to  matters  of  form 

diy.  ahall  be  received ;  and  unless  the  opposing  creditor  shall  then  be  able 

to  satisfy  the  court,  that  the  proceedings  on  the  part  of  the  prisoner 

are  not  just  and  fair,  the  court  shall  order  an  assignment  as  aforesaid, 

and  grant  a  discharge  as  herein  after  directed.** 

Amifmt*  to  S  9*  The  court  shall  appoint  one  or  more  assignees,  and  the  assign* 
^'^  '  ment  shall  be  made  to  the  persons  so  appointed  by  an  endorsement 
on  such  |)elition ;  which  shall  vest  in  the  assignees,  all  the  estate, 
right  and  interest  of  the  applicant,  in  all  the  pn«perty,  real  and  per* 
aonaU  so  directed  to  he  assigned,  fi>r  the  benefit  of  the  creditors  upon 
whose  executions  he  is  impristmed.** 

Amignw^         ;$  10.  Such  a()plicant  shall  furnish  satisfactory  evidence  to  the  court, 
'  of  the  aitiial  delivery  to  the  assignees  »  appointed,  of  all  the  proper- 

ty so  directed  to  he  assigned  ;  or  he  shall  give  such  security  for  the 
fUtUHK  delivery  thereof^  as  the  court  shall  approve.^ 

^^v^!^^!SU  ^  '  ^*  Up<m  sucJi  asBMgiuneAl  being  made,  and  such  evideooa  or  ae* 
curity  heiiut  furnished,  the  oo«ift  shall  order  the  diM^iarge  of  tke  appli* 
cant  fixH)!  his  imiMri^mment,  by  virtue  of  any  execution  whkli  shall 


C8Af .  T.]  THE  STATE  OP  NEW-YORt  88 

kve  been  specified  in  his  petition;  and  the  sheriff ahall  discharge    a&t.o. 
him  acGocdini^,  on  beinjp^erved  with  such  order,  without  any  de-  ^^^^^^^^ 
tantion  on  account  of  any  fees.^ 

S  12.  Notwithstanding  such  discharge,  the  party  in  whose  favor  Propnty  or 
any  execution  shall  have  been  issued,  shall  be  entitled  to  the  same  it^fi  uaiS«. 
remedies  gainst  such  applicant,  by  execution  against  his  property 
odIt,  or  by  soit  on  the  judgment  upon  which  such  execution  was  is- 
sued, ibr  any  balance  that  may  be  due  thereon,  as  he  might  have  had, 
if  such  execution  had  not  been  issued ;  but  the  applicant  shall  not  be 
held  to  bail  in  any  such  suit,  nor  shall  execution  issue  against  his 
person,  on  any  judgment  obtained  therein.'^'^ 

S  13.  If  the  applicant  shall  be  convicted  of  perjury  in  any  of  the  sodr  whm 
proceedings  authorised  by  this  Article,  the  party  at  whose  suit  he  was 
imprisoned,  may  issue  execution  against  the  body  of  such  applicant/' 

S  14.  The  assignees  shall  be  vested  with  all  the  rights  in,  and  pow-  Rvbtt.  ttc. 
ert  over,  the  proper^  so  assigned,  which  are  specified  in  the  eighth 
Article  of  this  Title ;  and  shall  be  subject  to  the  same  duties,  obliga- 
tioDiand  control  in  all  respects,  except  as  herein  otherwise  provided. 

S 15.  It  shall  not  be  necessary  for  such  assignees  to  publish  any  Tbdrduty. 
ootioe,  calling  a  general  meeting  of  creditors ;  but  they  shall  proceed 
to  collect,  sell  and  distribute  the  proceeds  of  the  property  assigned  to 
tbem,  as  follows : 

1.  They  shall  pay  the  jail  fees,  on  the  imprisonment  and  discharge 
of  such  applicant: 

2.  They  shall  distribute  the  nett  produce  of  the  property  that  shall 
come  to  their  hands,  among  the  creditors  who  charged  such  applicant 
in  execution,  previous  to  the  exhibition  of  his  petition,  in  proportion 
to  the  amounts  due  on  their  respective  executions ;  and  for  that  pur- 
pose, shall  give  personal  notice  to  such  creditors  or  their  attorneys,  of 
the  time  and  place  of  making  a  dividend,  instead  of  publishing  such 
notice: 

;  3.  They  shall  pay  over  to  such  applicant  or  his  personal  repre- 
^Dtatives,  the  surplus  which  may  remain,  after  discharging  such  ex- 
ecutions, and  defraying  their  expenses.^ 

S  16.  When  any  person  shall  have  remained  charged  in  execution  ikbturmay 
hf  the  space  of  three  months,  after  being  entitled  to  make  an  applt-  ^.piy'n.rdiM 
cation  for  his  discharge  according  to  the  provisions  of  this  Article,  **"**' 
without  having  made  such  application,  and  without  having  applied 
for  a  discharge,  under  the  third  or  fifth  Articles  of  this  Title,  any 
creditor,  at  whose  suit  he  shall  have  so  remained  charged,  and  his 
personal  representatives,  may,  by  notice  in  writing  subscribed  by  him 
or  them,  require  such  prisoner  to  make  application  for  his  discharge 
Kcording  to  the  provisions  of  this  Article.^ 

(54)  1  R.  I«.  S«,  §  4.    (56)  1  R.  L.  861,  §  7.    (66)  1  R.  L.  SCO,  §  18. 
VOL.  II.  6 
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«5  17.  If  within  tliirty  days  after  personal  serrice  of  such  notioe, 
such  prisoner  ^hall  not  present  a  petition  to  a  proper  officer,  either  im- 
(kr  the  third  or  fifth  Articles  of  this  Title ;  or  shall  not  serve  upon  the 
creditor  giving  such  notice,  or  his  attorney,  a  copy  of  a  petitioa  and 
of  an  acx'ount  of  his  estate,  with  notice  of  his  intention  to  apply  for  hk 
discharge  according  to  the  provisions  of  this  Article  ;  or  if,  after  pn- 
fenting  such  [letition  under  the  said  third  and  fifth  Articles,  or  serving 
a  copy  of  a  |)etition  under  this  Article,  such  prisoner  shall  not  dili- 
gently proceed  thereon  to  a  decision ;  he  shall  be  forever  barred  from 
obtaining  his  discharge  from  any  execution  in  which  he  shall  be  so 
impris^jned,  under  the  provisions  of  this  Article,  or  of  the  said  third 
and  fifth  Articles.*^ 


ABTICL.E  SEVENTH. 

General  PravMons  applicable  to  Proceedings  under  ihe  severd 

preceding  Articles^  or  some  oftken^ 

Sec.  1.  To  what  officers  applicatkma  are  to  be  made  noder  the  preceding  Articles. 
2.  When  to  be  made  to  officer  in  the  covntj  where  inaolTent  resides,  &c. 
8.  Discharge  grant«:d  in  county  where  insolTeat  u  imprisoned  by  coUssmm,  Toid,  4c 
4.  When  application  may  be  made  to  officer  residing  in  another  coonty. 
6.  If  c^cer  die,  Itc.  how  proceedings  commenced  before  him  may  be  coBtinaed. 

6.  Proceedings  in  case  there  be  no  officer  competent  to  continue. 

7.  Corporations  deemed  creditors  aader  this  TiUe  ;  petitions  and  affidarits  how  mads 

by  them. 

8.  PeUtions  and  affidavits  of  partners  and  joint  companies  how  made,  &e. 

9.  Creditors  in  other  states  may  petition  ;  accounts  and  affidarits  to  be  annexfid,  fte. 

10.  Pmrisions  concerning  debts  purchased,  &c.  few  less  than  their  nominal  amoimt 

11 .  Creditor  having  security,  not  to  petition,  unless  he  relinquish  his  security,  &e. 

12.  Creditors  swearing  fidse,  to  forfeit  double  the  sum  fidsely  sworn  to  be  dae. 

18.  Debtor's  wife,  &c.  may  be  subpoenaed  ;  and  debtcM*  w  any  creditor  examiaad. 

14.  Prrsons  subpcenaed  refusing  to  appear  may  be  attached,  &c. 

15.  Persons  wilfully  disobejring  subpoena,  to  forfeit  0125. 

16.  Minutes  of  testimony  and  of  the  debtor*s  cTamination,  to  be  kept 

17.  Jurors  summoned  under  this  Title,  and  neglecting  to  attend,  to  forfeit  010  each. 
IH.  Fees  of  officers  summoning  jury,  and  of  jurors  ;  by  whom  paid. 

19.  Discharges  to  be  recorded.    Conclusive  evidoice  of  the  fiicts  contained  tberein. 

20.  Assignments  to  be  recorded,  &c. ;  how  to  be  received  as  evidence. 

21.  Insolvent  arrested  after  his  discharge  may  compel  plaintiff  to  shew  canae,  Itc. 

22.  Cause  which  may  be  shown  by  the  plaintiff  in  such  suit. 

28.  Assignee  refusing  to  sign  certificate  of  fact,  may  be  cited,  Ice. 

24.  Insolvent  who  has  duly  assigned,  &c.  to  be  discharged  notwithstanding  such  refusal- 

25.  Or  the  appointment  of  the  assignees  may  be  revoked  and  assignment  avoided. 

26.  New  assignment  then  to  be  directed,  and  if  made,  to  be  certified. 

27  Proceedings  under  certain  Articles  to  be  filed  with  county  clerk  ;  and  when- 

2ti.  This  Title  not  to  affect  landlord's  ri^  to  dutrain  for  last  year's  rent. 

29.  Dt'lHs  to  United  States,  not  affected  by  proceedings  under  this  Title,  frc. 
80.  Debts  due  to  this  state,  except  taxes,  embraced  in  this  Title,  Ice. 

oAcMsto  S  1*  ApnlicatioDS  for  attachments,  under  the  first  Article  of  this 
eaiioas  ars'ut  Title  ;  for  the  appointment  of  trustees  under  the  second  Article  ;  for 
the  discharge  of  an,  insolvent  from  his  debts,  under  the  third  Article; 
to  compel  an  assignment,  under  the  fourth  Article ;  and  for  the  exemp- 
tion of  a  debtor's  person  from  imprisonment  and  arrest,  under  the  fifth 
Article;   may  be  made  to  either  of  the  following  officers:   circuit 


bs 


(87)  1  R.  L.  888,  §  IS. 


ciiP.  T-l  THE  STATE  OF  NEW-YORK,  85 

jdigH,  iiifireiiie  court  commissioners,  first  judges  of  county  courts,  art.  r 
and  any  other  judge  of  such  courts,  of  the  degree  of  counsellor  at  law  '^■^"^'^^ 
in  the  supreme  court,  recorders  of  cities ;  and  if  made  in  the  city  of 
Schenectady,  the  mayor  thereof;  and  app]icatioiL<i  under  the  third 
and  fifth  Articles,  to  any  county  judge,  as  in  the  said  Articles  speci- 
fied ;  but  DO  application  under  any  Article  of  this  Title  shall  be  made 
to  any  aUerman  of  the  city  of  New-York.^ 

St.  Applications  under  the  third,  fourth  and  fifth  Articles  of  this BMid«iiee of 
Title,  shall  be  made  to  an  oflScer  residing  in  the  county  in  which  the  ^^'' 
insolTeot,  or  imprisoned  debtor,  resides,  or  is  imprisoned ;  and  proof 
of  such  residence  or  imprisonment,  shall  be  made  at  the  time  of  pre- 
senting the  petition,  and  before  any  order  shall  be  granted  thereon.'^ 

S  3.  Where  the  insolvent  shall,  by  collusion  with  any  prosecuting  Duehwi*  in 
creditor,  procure  himself  to  be  imprisoned  in  a  county  diflferont  firom  ^riMiuie'ot 
that  of  his  residence,  for  the  purpose  of  obtaining  a  discharge  in  such  ^ku  ^^' 
connty,  under  the  third  or  fifth  Articles  of  this  Title,  a  discharge 
granted  in  such  county,  where  the  insolvent  is  so  imprisoned  by  col- 
liiSMm,  diall  be  void ;  and  if  such  collusion  shall  be  proved  on  the 
hearing,  it  shall  defeat  the  application. 

Si.  If  there  be  no  circuit  judge,  supreme  court  commissioner,  re-  Appiie«Hoo 
corder,  first  judge  of  a  county  court,  or  any  judge  of  such  court  of  the  to  officer  in 
degree  of  counsellor  at  law,  residing  within  any  county,  and  disin-  coooty. 
terested  as  creditor  or  otherwise,  to  whom  application  can  be  made 
under  the  third,  fourth  and  fifth  Articles  of  this  Title,  then  applica- 
tion under  the  said  Articles  may  be  made  to  any  such  officer  residing 
in  any  other  county ;  but  no  place  shall  be  ap|)ointed  for  tlie  hearing 
on  any  application,  out  of  the  county  in  which  the  insolvent  resides, 
fyf  is  imprisoned.  ^^ 

3  5.  In  case  of  the  death,  sickness,  resisnfiation,  removal  from  of-  frooaedingi 
nce,  absence  fix)m  the  county  of  his  residence,  or  other  disability,  of  i'j?«edincaa6 
an?  officer,  before  whom  any  proceedings  may  have  been  commenced  <>•*»*>»  *«• 
ander  the  first,  second,  third,  fourth  or  fifth  Articles  of  this  Title,  the 
^  proceedings  may  be  continued  by  his  successor  in  ofiice,  or  by 
<U)?  other  officer  residing  in  the  same  county,  v.  Iio  might  have  ori- 
ginally instituted  such  proceedings,  in  the  same  manner  and  with  the 
likeefl^t,  as  if  originally  commenced  before  him/^ 

S  6.  If  there  be  no  officer  in  the  same  county,  competent  under  the  ib.  Proceod- 
last  section  to  continue  such  proceedings,  then  any  judge  of  the  county  b?Jli  ©iRMr 
courts  may  attend  at  the  time  and  place  appointed  for  the  hearing  of  any  coouw'  '^ 
matter,  and  may  adjourn  the  same  to  the  next  court  of  common  pleas 
to  be  held  in  and  for  the  county  in  which  such  hearing  was  appointed ; 

(38)  1  B.  L.  W7,  §  1  ;  84d.  §  4  ;  4fl0.  §  1 ;  Lawi  of  1817,  p.  41.  §  1;  1819,  p.  116,  §  1. 
(SI)  Ltwt  ofiaiSpp.  2n,  §  1.    (60)  1 B.  L.471,  §26  s  Uwiof  1817,p.  46,§8 ;  182S,p.85. 
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TITLE  1.   and  the  said  court  sliall  proceed  tbereio,  in  the  sanr.e  maDoer,  and  with 
tlie  like  authoiity,  as  ibe  officer  who  commenced  such  proceedii^" 


Cjri>oratioM  S  7.  A  Corporation  shall  be  deemed  a  creditor  within  the  meaning 
t!S!L  Di>.  of  all  the  provisions  of  this  Title :  and  may  present,  or  unite  in,  any 
d«  thiiTUk.  pgjj^jQjj^  ^  ^J|JJ^r  creditors  under  either  of  the  preceding  Articks. 
Any  such  petition  may  be  signed  by  a  director  or  other  officer  of  the 
corporation,  thereto  duly  authorised  under  its  common  sea] ;  and  aiqr 
affidavit  required  of  creditors  by  the  preceding  Articles,  noay  be  made 
and  signed,  by  such  director  or  officer.^^ 

Partn«»%iHi      S  8.  Whenever  partners  or  joint  com|>anies,  are  creditors  of  any 
^eonipe.  j^j^^^j^^  ^^^  petition  and  any  affidavit  required  by  the  preceding  Arti- 
cles, of  creditors,  may  be  made  and  signed  by  either  of  the  partners, 
or  any  one  of  such  company.^ 

cn>4iiof«ia       S  9.  Creditors  residing  out  of  this  state  and  within  the  United 

^p!^^;  States,  may  petition  and  unite  in  any  petition,  in  the  same  manner  tf 

c.Hinu^    resident  creditors,  under  either  of  the  preceding  Articles.     They  shall 

*****"*^      annex  to  overy  such  petition  the  original  accounts  or  sworn  copiei, 

and  the  original  specialties  or  written  securities,  if  any,  on  wfaidi 

their  demands  arise  or  depend.     Affidavits  sworn  to  by  them,  beibre 

Bow  fwifiMi.  a  judge  or  clerk  of  a  court  of  record  of  the  state,  district  or  territocj 

in  which  they  reside,  duly  authenticated  under  the  seal  of  such  court, 

shall  be  received  by  every  officer  or  court,  in  proceedings  under  this 

Title,  in  the  same  manner  as  if  such  affidavits  were  made  before  a 

proper  officer  in  this  state.^ 

Dcbtopur-  $  10.  Whenever  a  petitioning  creditor,  under  either  of  the  fbrego- 
iMtthwitiMir  ing  Articles,  shall  have  purchased  or  procured  to  be  assigned  to  him, 
■MODt.  any  debt  or  demand  against  the  debtor  in  respect  to  whom  or  whose 
estate  he  is  a  petitioner,  for  less  than  the  nominal  amount  of  such  debt 
or  demand,  and  whenever  any  executor  or  administrator  shall  peti- 
tion in  respect  to  any  such  debt  or  demand,  the  person  petitioning 
shall  be  deemed  a  creditor,  to  the  amount  only  of  the  sum  or  value 
actually  and  in  good  faith  paid  by  him,  or  by  his  testator  or  intestate, 
for  such  debt  or  demand.*^ 

cradKor  ^  U.  Whenever  a  petitioning  creditor,  under  the  first,  second, 

Hty  Mt"^'*  third,  or  fourth  Articles  of  this  Title,  shall  have  in  his  own  name,  or 
tTtlL.  m!Z  >n  ^nist  for  him,  any  mortgage,  judgment,  or  other  security,  or  a»- 
huliSS""!*  «'gn>TfJent  by  way  of  security,  for  securing  the  payment  of  any  sum  of 
money,  upon  any  real  or  personal  estate  of  the  debtor,  in  respect  to 
whom  or  whose  estate  he  is  a  petitioner,  he  shall  not  become  a  peti- 
tioner in  respect  to  the  debt  so  secured,  unless  he  shall  add  to  his  sig- 
nature to  the  petition,  a  declaration  in  writing,  that  he  relinquidies  to 
the  assignees  or  trustees,  who  shall  be  appointed  pursuant  to  such  pe- 

C61)  Unn  of  ISn,  p.  8.    (SI)  Lcwa  of  1817,  p.  4S,  §  14 ;  180,  p.  »»,  §  S.    (S8)  IB. 
L.lff7,§l;iai;|»;4n,$4.    (84)lR.L.40IK§l;1817,p.4B, 
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thkm,  every  mich  UMirtgage,  judgment  or  other  security,  for  the  bene-    art.  7. 
fit  of  an  the  creditors  of  such  debtor ;  which  declaration  shall  operate  ^-^V^^ 
u  an  aHngmnent  of  such  mortgage,  judgment  or  security  to  the  as- 
agnees  or  trustees,  who  shall  be*  subsequently  appointed  under  the 
proceedings  apon  such  petition,  and  vest  in  them  all  the  rights  and 
inteieitofsuch  petitioning  creditor  therein.^^ 

S 1^  Every  creditor  who  shall  swear,  in  any  proceedings  under  CMiton 
Am  Title,  that  any  sum  of  money  is  due  to  him  from  any  debtor,  uSS^hHtr- 
which  is  not  really  due,  or  that  more  is  due  than  the  sum  really  due,  ^c 
knowing  the  same  not  to  be  due,  shall  forfeit  double  the  sum  so  falsely 
8wom  to  be  due,  to  the  assignees  or  trustees  of  the  estate  of  such 
debtor,  to  be  recovered  by  them.** 

S  IS.  On  the  bearing  of  any  petition  under  the  third,  fourth,  fifth  tMuH^t 
or  nth  Articles  of  this  Title,  the  officer  or  court  before  whom  the  «i>m  mh- 
ame  may  be  pending,  may  adjourn  the  same  from  time  to  time,  and  debtor « 
nay  issiie  a  subpoena,  requiring  the  wife  of  the  debtor,  or  any  o^her  aminwi. 
)ienoQ,  whether  an  opposing  creditor  or  not,  to  appear  and  testify  con- 
ooning  the  subject  matter ;  and  the  debtor,  and  any  creditor,  may  in 
all  cases  be  examined  at  the  instance  of  any  creditor,  in  any  proceed- 
iogs  onder  those  Articles.^ 

S  14,  The  appearance  of  every  person  duly  subpoenaed  and  neglect-  Pcnoumb- 
iag  or  refusing  to  appear,  may  be  enforced  by  attachments  to  be  is-  K!l^rt<>'^- 
suedby  such  officer  or  court ;  and  if,  after  appearance,  any  such  per- 
son shall  refuse  to  testify,  he  shall  be  committed  to  prison,  until  he 

submit.*^ 


Ill 

wil- 


$  15.  Every  person  disobeying  such  subpoena  wilfully,  shall  for-  Pen«itT 
fert  one  hundred  and  twenty-five  dollars,  to  be  recovered  by,  and  in  fai  diaow-' 
the  name  of,  the  party  at  whose  instance  he  was  subpoenaed.*® 

^16.  Whenever  any  hearing  shall  be  had  before  any  officer  singly,  Minate*  of 
^  before  him  and  a  jury,  or  before  a  court,  under  any  of  the  pro-  &c.  to  b«* 
visions  of  this  Title,  it  shall  be  the  duty  of  such  officer,  or  of  the  pre- 
siling  judge  of  the  court,  to  keep  minutes  of  the  material  parts  of  the 
testimony  delivered  before  him,  and  of  the  examinations  of  any 
debtor. 

5  17.  Every  person  who  shall  be  summoned  as  a  juror  under  the  jaron  fum- 
{VDvisions  of  this  Title,  and  shall  refuse  or  neglect  to  attend,  without  l!!.g]MtiM  to 
reasonable  cause,  to  be  determined  by  the  officer  issuing  such  sum-  fuirfioeacb. 
1&0D8,  shall  forfeit  ten  dollars,  to  be  recovered  by  any  creditor  at 
whose  instance  such  summons  was  issued. 

S  18.  The  sheritr  or  constable  summoning  a  jury  under  the  pro-FeMronam 
visions  of  this  Title,  shall  be  entitled  to  receive  one  dollar  andjCro^a^i? 

iLC, 

(a)lR.  I..4Bl,§S;IiMrB0flS17,p.44,§5.    (06)  1 R.  L.  467,  §  IS.    (67)  1  R.  L. 
«r,§10;  UwioflSlS^p.  U7,«4.    (66)  1R.L.468,§7;  Uws of  1119, p.  117, §4. 
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TiTLK  1.  twelve  and  a  half  cents ;  and  each  juror  attending  and  sworn,  twenty 
five  cents.  The  said  fees,  together  with  all  other  expenses  of  th 
hearing  of  any  case  by  a  jury,  shall  be  paid  by  the  creditors  requir 
ing  the  same/* 

I  to     S  19.  Every  discharge  granted  under  the  third,  fourth  and  fifti 


Articles  of  this  Title,  shall  be  recorded  by  the  clerk  of  the  county  ii 
EvidMeeof  which  it  was  granted ;  and  the  original  discharge,  the  record  thereof 
and  a  transcript  of  such  record  duly  authenticated,  shall  be  concla 
sive  evidence  of  the  proceedings  and  facts  therein  contained.''^ 

S  20.  Every  assignment  executed  under  the  third,  fourth,  fiftl 
•i^iSwtit  and  sixth  Articles  of  this  Title,  shall  also  be  recorded  by  the  clerk  oi 


the  county  in  which  it  was  executed,  upon  being  acknowledged  oi 
proved  in  the  same  manner  as  deeds  of  real  estate ;  and  such  original 
assignment,  the  record  thereof,  and  the  transcript  of  such  record,  shall 
be  received  in  evidence,  in  the  same  manner  and  with  the  like  efiect 
as  deeds  of  real  estate  duly  recorded. 

iBMirmtu-  S  21.  If  any  insolvent  discharged  under  the  third,  fourth,  fifth  oi 
55S1m^  si^rth  Articles  of  this  Title,  shall  be  arrested  on  mesne  process,  in  J 
bow  to  pro-  gyjj  ypQjj  ^^y  jg^j  QY  liability  in  which  he  is  exempted  from  impri- 
sonment as  in  those  Articles  declared,  and  shall  apply  to  any  oflScei 
to  discharge  him  firom  such  arrest,  such  officer  shall  cause  reasonabk 
notice  to  be  given  to  the  plaintiff  in  such  suit,  to  show  cause  wh} 
such  insolvent  should  not  be  discharged  from  such  arrest. 

CiuM  fkhkh     S  32.  The  plaintiff  in  such  suit  may  show  as  cause  against  sucl 

Sl^^by     discharge,  any  fraud  committed  by  such  insolvent  in  obtaining  hii 

'***"**'^       discharge,  or  any  cause  for  avoiding  such  discharge,  declared  in  tin 

said  Articles ;  and  such  officer  may  require  such  insolvent  to  be  hek 

to  bail  in  such  process,  as  if  no  such  discharge  had  been  granted.''^ 

ProcMdfnn       ^  ^^'  Whenever  an  assignment  shall  have  been  executed  to  one  oi 

JjJjJJJJJ^j^more  assignees,  appointed  pursuant  to  the  provisions  of  the  third 

twSKS?i».  fourth,  fifUi,  or  sixth  Articles  of  this  Title,  and  they  or  any  of  them 

'^v*'^^     shall  refuse  to  sign  a  certificate  of  the  fact  that  such  assignment  hai 

been  executed,  upon  complaint  made  to  the  officer  or  court  wh( 

directed  such  assignment,  the  assignee  so  refusing,  shall  be  cited  U 

appear  and  the  matter  shall  be  investigated. 

When  inioi-  S  24.  If  it  shall  appear  that  such  assignment  has  been  duly  exe 
ZaUugia^  cuted,  and  that  such  insolvent  has  delivered  all  his  estate  directed  t< 
Sudln^raeh  ^  assigned,  and  all  the  books,  vouchers  and  securities  relating  to  thi 
'•'^^*        same,  capable  of  delivery,  such  officer  or  court  may  grant  a  dischargi 

of  the  debtor,  notwithstanding  the  refusal  of  the  assignees  to  certiQ 

the  fact  of  an  assignment. 

(tt)  Uiriori8ia»p.ll8»§10.     (70)  lE.L.46i,§8;LKirtofl819,p.I16»$8.     (Tl 

uwt  <inai9,  p.  lie,  §  8. 
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$  25.  Or,  in  such  case,  the  officer  or  court  may  revoke  the  ap-    art.  & 


pointment  of  assignees,  and  grant  a  certificate  of  such  revocation, 
which  shall  be  recorded  in  the  office  of  the  clerk  of  the  county :  and  nentofM- 
thereupon  the  assignment  that  may  have  been  previously  executed  to  ^  revoked. 
d»  asognees  so  refusing  to  certify,  shall  be  void. 

StS.  The  officer  or  court  shall  thereupon  direct  a  new  assignment  And  new  m- 
toie  made  to  such  persons  as  shall  be  appointed  for  that  purpose ;  reeuMi. 
and  in  case  of  such  new  assignment  being  executed,  the  certificate  of 
the  assignees  to  the  iact,  shall  be  required  in  the  same  manner  as  of 
the  first  assignees. 

S  27.  All  proceedings  under  the  second,  third,  fourth  and  fifth  Ar-  wimo  pro- 
tides  of  this  Title,  shall  be  filed  by  the  officer  before  whom  the  same  be  fiieJwith 
Aall  have  been  consummated,  within  three  months  thereafter,  with  ^^^  ^ 
the  clerk  of  the  county  in  which  such  officer  resides.''^ 

5  28.  Nothing  in  this  Title  contained,  shall  be  construed  to  impair  Laodiofd** 
or  a&ct  the  ri^t  of  any  landlord  to  distrain  upon  any  property  vested  CSS  fo/n^ 
in  trustees  under  this  Title,  for  any  amount  not  exceeding  the  last  2^' '^' 
year's  rent,  due  for  any  real  estate  on  which  such  property  shall  be, 
or  from  which  it  shall  have  been  removed.''^ 

S  29.  No  debt  or  duty  to  the  United  States  shall  be  in  any  way  af-  D^^ts,  ac  to 
fccted  by  a  discharge  under  the  provisions  of  this  Title :  nor  can  any  m^ Sft^SdT 
debtor  to  the  United  States  be  discharged  or  exonerated  from  impri- 
soiunent  by  any  proceedings  under  this  Title,  in  any  suit  or  proceed- 
ing founded  upon  a  debt  to  the  United  States. 

3  30.  All  debts  and  duties  to  this  state,  except  taxes,  shall  be  af-  j^^^^  ^ 
fccted  by  proceedings  under  this  Title,  in  the  same  manner,  as  debts  ^b™*^  m 
to  individuals :  and  debtors  may  be  discharged  and  exonerated  fi^om  J^t^ebtl" 
imprisonment,  in  suits  brought  in  the  name  of  the  state,  in  the  same  '^^  ^*^ 
maoDer  as  in  suits  by  individuals ;  and  in  such  case,  whenever  it  shall 
be  necessary  to  serve  any  notice  upon  plaintiffs,  according  to  the  pro- 
visioDs  of  this  Title,  the  same  may  be  served  on  the  attorney-general, 
and  the  attorney-general  shall,  in  all  proceedings  under  this  Title,  re- 
present the  state. 

ARTICIiE  EIGHTH. 

Of  the  Powers^  Duties  and  Obligations^  of  Trustees  and  As- 

signees  under  this  THtle, 

^c.  1.  AMigneei  md  tintteet  appointed  under  preceding  Articles  declared  trustees,  &c. 
1  If  tkere  be  only  one,  prorisions  having  reference  to  scTeral,  to  applj. 
t-  Powers  of  trustees  where  there  are  more  than  one. 

i-  Powers  of  sundTor.    Property  in  the  hands  of  trustee  djring,  &«•  prorided  for 
5.  Trasteea  to  take  oath ;  oath  to  be  filed,  and  where. 
&  Trustees  to  be  deeaied  rested  with  debtor's  property,  and  from  what  time. 
7.  Powers  of  trustees. 

(72)lR.L.4n,§27;Uwsori819,p.ll8,§12.    (78)  1 R.  L.  470,  §  25 ;  497,  §  12 
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TITLE  1.    gcc.  8.  TmtoM  to  gire  Dotice  ieq[«triBg  dekton  to  pay,  Aic. 
9-  Time  and  — npcr  of  fhKahhig  sneh  ooCiee. 

10.  Tnwteec  may  sae  bcfeia  day  of  paymcaC,  ke.  mamtd  ia  aotiee. 

11.  Penoateoaeaaliagpfopcity  or  debU,  to  fofffeit  doable  the  aBO«Bt,ftc 

12.  Debtor,  lie.  ebarged  with  coaeeaiiog  eitate,  nay  be  brtmght  vp  by  wamat 
18.  Penoa  broaght  ap  to  be  exaaBiaed  ;  eiaiaiaatioa  to  be  redaced  to  wiitiag,  tec 
14.  If  he  rciiue  to  be  swoni,  kt-,  otBker  to  eoauut  hii^  and  how. 
16.  Proeeediagi  ia  ease  nieh  person  shall  briag  a  habe€u  eorfut. 

16.  Shenil,  he.  suieriag  saeh  persoa  to  eaeape,  to  be  iodictcd,  aad  to  kmiat  $tJSO^ 

17.  PersoBs  exaauaed  aad  answeriag,  aot  UaMe  to  penalty  ;  answen  how  hut  eridaai 

18.  Persoas  discorering  eoneeakd  property,  entitled  to  ten  per  cent. 

19.  ConCrorersies  beCweea  trastees  and  others,  nay  be  referred  to  three  laldrcaa. 

20.  If  rdierees  be  not  agreed  on,  trastees  to  gire  notice  of  application,  he 
21  &  22.  Referees  how  to  be  selected. 

28.  Selection  to  be  certified  to  clerk  of  coart,  and  rale  to  be  entered. 
24.  Releraes  to  hare  same  powers,  &c.  as  referees  appointed  by  saprease  coart. 
28.  Bcpart  of  relerees  where  to  be  filed ;  conclasiTe  if  not  set  aside. 

26.  Trastees  to  coarcrt  estate  into  money ;  to  keep  aceoont,  he. 

27.  Trastees  within  fifteen  months,  to  call  a  general  meeting  of  the  creditors,  he. 

28.  Aoeoants  to  be  adjosted,  and  aosoant  of  moaies  ia  head  dedared. 
20.  Trastees  to  deduct  disbarsenents  and  a  coasasission  of  fire  per  cent 
90  &  81.  Daty  of  tnuUeB  nnder  Article  first,  where  bonds  to  retaia  ptopeity  for  t 

benefit  of  creditors,  haTc  bean  ezecated. 
32  U.  8.  aad  sareties  haTiag  a  prefereace  bj  laws  of  U.  S.  to  be  first  paid. 

85.  Bfanner  ia  which  remainder  is  to  be  distribaied  amoag  creditors. 
81.'  Debts  due  as  gaardian,  he.  to  be  first  paid  on  sach  distribatioa. 
35.  Creditors  whose  debts  are  not  dne,  to  receiTC  their  proportion,  deducting  interesi 

86.  Mntnal  credits  aad  mutual  debts,  whea  set  off,  he» 
37.  Set-offs  of  demands  purchased,  he.  regulated. 

88.  Trustees  amy  retaia  moaies  in  their  haads  to  meet  demands  in  suits  pending. 
80.  Penalties  reoorerod  by  trustees  to  be  deeased  part  of  debtor's  estate,  he. 

40.  If  whole  estate  be  not  distributed,  yeariy  diridends  to  be  made,  Aic. 

41.  Creditors  omitting  to  deUrer  accounts  on  first  diridend,  he.  prorided  for. 

42.  Diridends  nnehumrd  for  one  year,  deeoied  relinquished,  and  to  be  distributed. 
48.  Sarfdus  remaining  after  settlement  of  estate,  to  be  paid  to  debtor. 
44.  Certain  debtors  dbcharged  under  8d,  4th  and  6th  Articles,  entitled  to  allowance,  I 
46.  Trustees  to  render  accoaat  on  oath  ;  where  filed  ;  its  conteats,  Aic. 
46.  Trustees  subject  to  order  of  certain  courts ;  remorable  for  cause  shown. 
41'.  Proeeediagi  in  oommou  pleas,  under  this  Title,  icinoTable  into  supreme  court,  I 
48.  If  trustee  be  remored,  or  die,  he,  new  trustee  may  be  appointed. 
48.  Trustee  wishing  to  renounce,  may  ai^Iy  for  order  to  show  cause,  he. 
80.  If  officer  who  appointed  is  aot  in  offioe,  application  to  whom  made. 
f  1.  Application  to  be  aecompaaied  by  account  of  trustee's  traasactions,  he. 
92.  Affidarit  of  trustee  to  be  aanexed  to  account 

98.  Order  to  be  granted  directing  notice  to  persons  interested  to  shew  cause. 
64.  Notice  to  be  published,  how  aad  for  what  time. 
96.  On  the  day  i^vpointed,  he.,  proofs  and  alienations  to  be  heard. 
96.  When  order  may  be  granted  allowing  trustee  to  renounce,  he. 
S7'.  Trustee  to  execute  assignment  to  such  person  as  shall  be  appointed,  he. 
98.  Effect  of  such  assignment ;  powers  and  duties  of  new  assignee. 
96.  On  certificate  of  assignment,  he.  order  to  be  granted  discharging  trustee. 

60.  Trustee  thereupon  discharged  from  his  trust,  subject  to  liabilities  previously  incum 

61.  New  assignment  where  to  be  reoorded  ;  petition  and  proceedings  where  filed. 

62.  Expenses  of  proceedings  to  be  paid  by  trustees  renouncing. 

S  1.  All  assignees  and  trustees,  appointed  under  any  authorit 
^ttobroeiit  Conferred  by  any  of  the  provisions  of  the  preceding  Articles  of  tl 
ef  creditors.  Title,  in  the  several  cases  therein  contemplated,  are  hereby  declar 
to  be  trustees  of  the  estate  of  the  debtor,  in  relation  to  whose  proper 
they  shall  be  appointed,  for  the  'benefit  of  his  creditors ;  and  shsill 
vested  with  all  the  powers  and  authority  herein  after  specified,  ai 
shall  be  subject  to  the  control,  obligations  and  responsibilities  herei 
after  declared,  in  respect  to  trustees. 
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S  2.  YHien  any  one  assignee  or  trustee  only,  shall  be  appointed,  all    art.  & 


tbe  woTisUiiis  lierein  contained,  in  reference  to  several  trustees,  shall  ^ 
ipply  to  mm.  ^c. 

S  S.  When  there  are  more  trustees  than  one  appointed,  the  debts  Powenof 
and  imperty  of  the  debtor  may  be  collected  and  received  by  any  one  when  more 
of  them;  and  when  there  are  more  than  two  trustees  appointed,  every 
pover  and  authority  conferred  by  this  Title  on  the  trustees,  may  be 
exadaed  by  any  two  of  them. 

S  4.  The  survivor  or  survivors  of  any  trustees,  shall  have  all  the  somror. 
powers  and  rights  given  by  this  Title  to  trustees.     All  property  in  Propeityia 
ibe  lands  of  any  trustee  at  the  time  of  his  death,  removal  or  inca-  truMMdjmv. 
pacity,  shall  be  delivered  to  the  remaining  trustee  or  trustees,  if  there 
be  any ;  or  to  the  successor  of  the  one  so  dying,  removed  or  incapa- 
dtated ;  who  noay  demand  and  sue  for  the  same. 

S  5.  Before  proceeding  to  the  discharge  of  any  of  their  duties,  all  J^"*^^' 
luch  trustees  shall  take  and  subscribe  an  oath,  that  they  will  well  and 
tnily  execute  the  trust  by  their  appointment  reposed  in  them,  ac- 
cordii^  to  the  best  of  their  skill  and  understanding ;  which  oath  shall 
be  filed  with  the  officer  or  court,  that  appointed  them.^^ 

S  6.  The  trustees  takine:  such  oath,  shall  be  deemed  vested  with  Tnift«M» 
ail  (he  estate,  real  and  personal,  of  such  debtor,  (except  such  as  is  debtor*!  im 
exempted  by  the  preceding  Articles,)  as  follows : 

1.  In  proceedings  under  the  first  Article  of  this  Title,  firom  the 
first  publication  of  the  notice  to  the  non-resident,  absconding  or  con- 
cealed debtor : 

2.  In  proceedings  under  the  second  Article,  from  the  appointment 
of  trustees: 

3.  In  proceedings  under  the  third,  fifth  and  sixth  Articles,  from  the 
execution  of  the  assignment,  in  those  Articles  directed : 

4.  In  proceedings  under  the  fourth  Article,  when  the  assignment 
was  voluntary,  from  the  time  of  its  execution ;  when  executed  by 
an  officer  as  therein  directed,  firom  the  time  of  the  first  publication  of 
the  notice  in  that  Article  required  to  be  given  to  creditors.''^^ 

5  7.  The  said  trustees  shall  have  power,  Their  pow 

1.  To*  sue  in  their  own  names  or  otherwise,  and  recover  all  the 
estate,  debts  and  things  in  action,  beloiiging  or  due  to  such  debtor,  in 
the  same  manner  and  with  the  like  effect  as  such  debtor  might  or 
fxmU  have  done  if  no  attachment  had  been  issued,  or  trustees  ap- 
pointad,  or  an  assignment  had  not  been  made ;  and  no  set-off  shall  be 
^owed  in  any  such  suit,  for  any  debt,  unless  it  was  owing  to  such 
creditor,  by  such  debtor,  before  the  first  publication  of  the  notice  re- 
<Ittired  in  the  first  Article,  or  before  the  appointment  of  trustees  un- 

(74)  1  R.  L.  IfS,  §  8.    aS)  1R.L.159,§10;  4S2,§»;  Uwt  of  1819,  p.  44,  $  4. 
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TITLE  1.  der  the  second  Article,  or  before  presenting  the  petition  of  the  in- 
solvent under  the  third,  fifth  and  sixth  Articles,  or  before  the  poUh 
cation  of  notice  to  creditors  under  the  fourth  Article.  But  no  suit  ii 
equity  shall  be  brought  by  assignees  of  insolvents  under  the  third| 
fourth  or  fifth  Articles,  without  the  consent  of  the  creditors  having  a 
miyor  part  of  the  debts  which  shall  have  been  exhibited  and  allowed, 
unless  the  sum  in  controversy  exceeds  five  hundred  dollars : 

2.  To  take  into  their  hands,  all  the  estate  of  such  debtor,  wheditr 
attached,  or  delivered  to  them,  or  afterwards  discovered;  and  aD 
books,  vouchers  and  securities  relating  to  the  same : 

3.  In  the  case  of  a  non-resident,  absconding  or  concealed  debtor,  to 
demand  and  receive  of  every  sheriff  who  shall  have  attached  any  cf 
the  property  of  such  debtor,  or  who  simll  have  in  his  hands,  aqr 
monies  arising  from  the  sale  of  such  property,  all  such  property  fpl 
noonies,  on  paying  him  his  reasonable  costs  and  charges,  for  attachim 
and  keeping  the  same,  to  be  allowed  by  the  officer  having  jurisdiction : 

4.  From  time  to  time,  to  sell  at  public  auction,  all  the  estate,  real 
and  personal,  vested  in  them,  which  shall  come  to  their  hands,  after 
giving  at  least  fourteen  days'  public  notice  of  the  time  and  place  of 
sale,  and  also  publishing  the  same  for  two  weeks  in  a  new^pVi 
printed  in  the  county,  where  the  sale  shall  be  made,  if  there  be  one: 

6.  To  allow  such  credit  on  the  sale  of  real  property  by  them,  as 
they  shall  deem  reasonable,  not  exceeding  eighteen  months,  for  not 
more  than  three-fourths  of  the  purchase  money ;  which  credit  shaDbe 
secured  by  a  bond  of  the  purchaser,  and  a  mortgage  on  the  property 
sold: 

6.  On  such  sales,  to  execute  the  necessary  conveyances  and  biHi 
of  sale : 

7.  To  redeem  all  mortgages  and  conditional  contracts  *  and  all 
pledges  of  personal  property,  and  to  satisfy  any  judgments,  which 
may  be  an  incumbrance  on  any  property  so  sold  by  them  ;  or  to  wll 
such  property  subject  to  such  mortgages,  contracts,  pledges  or  judg- 
ments : 

6.  To  settle  all  matters  and  accounts  between  such  debtor,  and  hii 
debtors,  or  creditors,  and  to  examine  any  person  touching  such  mat- 
ters and  accounts,  on  oath,  to  be  administered  by  either  of  them : 

9.  Under  the  order  of  the  officer  appointing  them,  to  compound 
with  any  person  indebted  to  such  debtor,  and  thereupon  to  discbiurgi 
all  demands  against  such  person.''^ 

5otio«  to  be      S  8.  Tlic  trustees,  immediately  upon  their  appointment,  shall  gin 
""""         notice  thereof;  and  therein  shall  require, 

1.  All  persons  indebted  to  such  debtor,  by  a  day  and  at  a  plac« 
therein  to  be  specified,  to  render  an  account  of  all  debts  and  sums  o 
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mamfcmxag  hf  them  respectively,  to  mich  trustees,  and  to  pay  the    ABT.a 


t.  AU  penoos  having  in  their  possession  any  property  or  effects  of 
sach  debtor,  Id  deliver  the  same  to  the  said  trustees  by  the  day  so 
appoiiited: 

3.  All  the  creditors  of  such  debtor  to  deliver  their  respective  ac- 
ooaoliaiid  demands  to  the  trustees  or  one  of  them,  by  a  day  to  be 
tkieffl  specified,  not  less  than  forty  days  from  the  first  publication  of 
nek  notice.^ 

S  9.  In  the  case  of  an  insolvent  or  imprisoned  debtor,  such  notice  Tj^e  md 
aU(  he  published  for  at  least  three  weeks  in  a  newspaper  printed  in  ^^bulSuv 
tk  ooonty  where  application  was  made  ;  and  in  the  case  of  non-re-  ''***^ 
absconding  or  concealed  debtors,  it  shall  be  published,  for  the 
time,  in  the  newspapers  in  which  the  notice  of  an  attachment 
\tawg  issued,  is  directed  to  be  printed. 

8 10.  Notwithstanding  any  such  notice,  the  trustees  may  sue  for  iut«m mrt- 
adiecom,  any  property  or  efiects  of  the  debtor,  and  any  debts  due  to  Jj^r^*"* 
lam,  lA  Mtf  time,  before  the  day  appointed  for  the  delivery  or  pay- 
ment Cfaereof. 

5 11.  Every  person  indebted  to  such  debtor,  or  having  the  pos-pe„oMeon- 
mioa  or  custody  of  any  property  or  thing  in  action,  belonging  to  him,  ^S^^b'ia 
who  dudl  conceal  the  same,  and  not  deliver  a  just  and  true  account  l^^bi^Le. 
of  sudi  indebtedness,  or  not  deliver  such  property  or  thing  in  action, 
to  the  trustees  or  one  of  them,  by  the  day  for  that  purpose  appointed, 
Aall  forfeit  double  the  amount  of  such  debt,  or  double  the  value  of 
SQch  property  so  concealed ;  which  penalties  may  be  recovered  by 
the  trusttees.''^ 

S  12-  Whenever  the  trustees  shall  show  by  their  own  oath  or  other  whon  deii- 
oompetent  proof,  to  the  satisfaction  of  any  officer  named  in  the  first  b^'^agLV 
tection  of  the  seventh  Article  of  this  Title,  or  of  any  judge  of  a  county  aS,Jn,d*  ** 
court,  that  there  is  good  reason  to  believe  that  the  debtor,  his  wife, 
or  any  other  person  has  concealed  or  embezzled  any  part  of  the  estate 
of  tucfa  debtor  vested  in  the  said  trustees ;  or  that  any  person  can  tes- 
tiff  conceming  the  concealment  or  embezzlement  thereof;  or  that 
uj  person  who  shall  not  have  rendered  an  account  as  above  requir- 
ed, is  indebted  to  such  debtor,  or  has  property  in  his  custody  or  pos- 
ttsdon,  belonging  to  such  debtor ;  such  officer  or  judge  shall  issue  a 
warrant,  commanding  any  sheriff  or  constable,  to  cause  such  debtor, 
Us  wife,  or  other  person,  to  be  brought  before  him  at  such  time  and 
place  as  he  shall  appoint,  for  the  purpose  of  being  examined.'^® 

S  IS.  The  officer  issuing  such  warrant,  shall  examine  every  per-p^^Qi^„ot 
wn  so  brought  before  him,  on  oath,  in  the  presence  of  the  trustees  or  •»«»*«*"«"• 

177)1R.L.1SS,§9.    (78)  1  R.  L.  100,  §  11 ;  4y06,  §  14.    (79)  1  R.  L.  ISO,  §  12 ;  497, 
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TTTLB  I.  any  of  them,  touching  all  matters  relative  to  the  debtor,  his  dealings 
^^^^^^^^  and  estate,  and  touching  the  detention  or  concealment  of  any  part  of 
his  property,  and  touching  the  indebtedness  of  any  person  to  such 
debtor ;  and  shall  reduce  the  examination  to  writing ;  which  the  per- 
son so  examined  is  hereby  required  to  sign,  and  which  shall  be  at- 
tested by  the  oflBcer.®® 

PwKMiTO-  S  14.  If  any  person  so  brought  before  such  officer,  shall  refuse  to 
■w..'n,&;..tobe  sworn,  or  to  answer  satisfactorily,  all  lawful  questions  put  to  him, 
ud.  or  shall  refuse  to  sign  the  examination,  not  having  a  reasonable  ob- 

jection thereto,  to  be  allowed  by  such  officer,  the  said  officer  shall  by 
warrant  commit  such  person  to  prison,  there  to  remain  without  bail, 
until  he  shall  submit  to  be  sworn  or  to  answer  as  required,  or  to  sign 
such  examination ; .  in  which  warrant,  the  particular  default  of  the 
person  committed  shall  be  specified ;  and  if  it  be,  in  not  answering 
any  question,  such  question  shall  also  be  specified  therein.^^ 

Prooeedingt  S  15.  If  any  pcrsou  so  committed,  shall  bring  a  writ  of  h/obeas 
hr^habeoi  coTpuSj  he  shall  not  be  discharged  by  reason  of  any  insufficiency  in 
**''^*  the  form  of  the  warrant  of  commitment ;  but  the  court  or  officer  before 
whom  such  person  shall  be  brought,  shall  re-commit  such  person,  un- 
less it  shall  be  made  to  appear  that  he  hath  answered  all  lawful  ques- 
tions put  to  him,  or  had  sufficient  reason  for  refusing  to  sign  the  ex- 
amination, as  the  case  may  be ;  or  unless  such  person  shall  then  an- 
swer, on  oath,  the  questions  so  put  to  him.^ 

sheriffraffei^  S  16.  Any  sheriff  or  jailer  wilfully  suffering  any  person  so  com- 
mto«!!il!!po,  naitted  or  re-committed,  pursuant  to  the  foregoing  sections,  to  escape, 
how  puD  gg^ji  ^  liable  to  indictment  for  a  misdemeanor ;  and  on  conviction 
thereof,  in  addition  to  any  other  punishment  the  court  may  inflict, 
shall  forfeit  to  the  trustees  a  sum  equal  to  the  whole  amount  of  debts 
due  to  the  creditors  of  such  debtor,  not  exceeding  two  thousand  five 
hundred  dollars.®® 

paraomw       S  17.  The  porson  so  examined,  and  answering  to  the  satisfaction 
Hablltope-  of  the  officer,  shall  not  be  liable  to  any  penalty  imposed  in  this  Arti* 
na  ty,  &c.     ^j^  f^^  concoaliug  and  not  delivering  any  property,  or  paying  any 
debt ;  but  his  answers  on  such  examination,  may  be  given  in  evi- 
dence in  the  same  manner,  and  with  the  like  effect,  as  if  they  had 
been  made  in  answer  to  a  bill  in  equity  filed  by  such  trustees. 

Pmomdi*-  ^  18.  Any  person  who  shall  discover  to  the  trustees  any  secreted 
f^'ll^ued  effects,  property,  or  things  in  action,  belonging  to  such  debtor,  so 
iopremiimi.  ^j^^^  ^j^^^  ^j^^U  j^  recovcrcd  by  them,  shall  be  entitled  to  ten  dollars 

on  the  hundred  dollars,  and  at  that  rate,  on  the  value  of  the  efibcts  so 
discovered,  to  be  paid  by  the  trustees,  out  pf  the  estate  of  such  debtor ; 
but  this  section  shall  not  extend  to  persons  who  have  such  property, 
eS^ts  or  things,  in  their  own  possession.®^ 

(80)  1  R.  L.  10O,§  12  J  407, «  16.    («)  1  H.  L.  161,  $  14, 
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$19.  If  any  controversy  shall  arise  between  the  trustees  and  any    AST.a 
cdier  person,  in  the  settlement  of  any  demands  against  such  debtor,  ""^^^^"^^ 
or  of  debts  doe  to  his  estate,  the  same  may  be  referred  to  three  in-  ««B»]ri)« 
diJBerent  persons,  who  may  be  agreed  upon  by  the  trustees  and  the  f«nia. 

party,  with  whom  such  controversy  shall  exist,  by  a  writing  to  that 

^ect,  signed  by  them.^ 

ff  M.  If  such  referees  be  not  so  selected  by  agreement,  then  the  NotiMofap- 
troBtees  may  serve  a  notice  on  the  other  party  to  such  controversy,  ijtmSSJUi 
thnr  i]it»iti<Hi  to  apply  to  the  officer  who  appointed  them,  or  to  any  °  '*^"*** 
ofter  officer  of  like  authority  residing  in  the  same  county,  for  the  ap- 
pomUnent  of  referees,  specifying  the  time  and  place  when  such  appli- 
cation will  be  made ;  which  notice  shall  be  served  at  least  ten  dajrs 
bdore  the  time  so  therein  specified.^ 

5  21.  On  the  day  so  specified,  the  trustees  may  nominate  two  per-  rcAmico 
KRB,  not  being  creditors  of  such  debtor,  or  otherwise  interested ;  and  ^''^""^^ 
die  other  party  to  such  controversy,  or  in  case  of  his  absence  or  re- 
fasai^the  said  officer,  on  due  proof  of  the  service  of  such  notice,  in  his 
place,  dmil  nominate  two  indifierent  persons.^ 

$22.  The  names  of  the  persons  thus  nominated,  shall  be  written  7^,^10^ 
00  four  pieces  of  paper,  as  similar  in  all  respects  as  may  be,  which  *'"*^'^' 
iball  be  rolled  up  separately  and  put  into  a  box,  and  from  thence  the 
said  officer  shall  draw  out  three  of  them ;  and  the  persons  whose 
Barnes  are  so  drawn,  shall  be  the  referees  to  determine  the  contro- 
Tersy." 

S  23.  The  officer  before  whom  they  shall  be  selected,  shall  certify  selection  t« 
such  selection  in  writing.     Such  certificate,  or  the  written  agreement  iSd^ei' 
of  the  parties,  shall  be  filed  by  the  trustees  in  the  office  of  a  clerk  of'*'^* 
the  supreme  court,  when  the  trustees  were  appointed  under  the  first 
Article  of  this  Title ;  and  in  the  said  office,  or  in  that  of  the  clerk  of 
the  court  of  common  pleas  of  the  county,  when  the  trustees  were 
appointed  under  any  other  Article  of  this  Title ;  and  a  rule  shall 
thereapon  be  entered  by  such  clerk  in  vacation  or  in  term,  appoint* 
ing  the  persons  so  selected  to  determine  the  controversy.®* 

S  24.  Such  referees  shall  have  the  same  powers,  and  be  subject  to  Powtn^Ac. 
the  like  duties  and  obligations,  and  shall  receive  the  same  compensa-  **^'^'®~* 
tion,  as  referees  appointed  by  the  supreme  court,  in  personal  actions 
pending  therein.®^ 

S  25.  The  report  of  the  referees  shall  be  filed  in  the  same  office  £^p^of^ 
where  the  rule  for  their  appointment  was  entered,  and  shall  be  con-  ^"~* 
clu8i?e  on  the  rights  of  the  parties,  if  not  set  aside  by  the  court.®^ 

$  26.  The  trustees  shall,  as  speedily  as  possible,  convert  the  ea-TrmBmto 


eonTtrti 


Ute,  real  and  personal,  of  such  debtor,  into  money.     They  shall  keep  um  into 

(82)  1R.L.I«1,§16;4»,§21. 
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TITLE  L  a  regular  account  of  all  monies  received  by  them  as  trustees ;  to 
^"^^^^^^^^  which,  every  creditor,  or  other  person  interested  therein,  shall  be  at 
Ike-  liberty,  at  all  reasonable  times,  to  have  recourse. 

wbM  and  S  27.  The  trustees,  within  fifteen  months  from  the  time  of  their 
fmrai  Mt'  appointment,  shall  call  a  general  meeting  of  the  creditors  of  such 
'"''  debtor,  by  a  notice  to  be  published  in  the  same  manner,  as  herein  be- 

fore directed  respecting  the  publication  of  the  notice  of  their  appoint- 
ment ;  in  which  notice,  they  shall  specify  the  place  and  time  of  such 
meeting,  which  time  shall  not  be  more  than  three  months,  nor  lev 
than  two  months  afler  the  first  publication  of  such  notice.  Every 
such  notice  shall  be  published  at  least  once  in  each  week,  until  the 
time  of  such  meeting.^ 

PiMMdiogi       S  28.  At  such  meeting,  or  other  adjourned  meeting  thereafter,  all 
•traeii  iBMt-  accounts  and  demands,  for  and  against  the  estate  of  such  debtor,  shall 
be  fiurly  adjusted,  as  far  as  the  same  can  be  ascertained,  and  the 
amount  of  monies  in  the  hands  of  the  trustees  declared. 

BMnifw-         S  29.  Out  of  the  monies  in  their  hands,  the  trustees  may  first  de- 
SS^tS^  duct  all  the  necessary  disbursements  made  by  them  in  the  discharge 
of  their  duty,  and  a  commission  at  the  rate  of  five  per  cent,  on  the 
whole  sum  which  shall  have  come  into  their  hands.^ 

Doty  of  trof-  S  SO.  If  they  shall  have  been  appointed  trustees  under  the  first  Ar- 
Artieio  L  ticle  of  this  Title,  they  shall  pay  to  every  attaching  creditor  the 
amount  of  any  recovery  which  may  have  been  had  against  him,  on 
any  bond  he  may  have  executed  for  the  purpose  of  retaining  any  pro- 
perty or  any  vessel,  for  the  benefit  of  all  the  creditors,  and  his  costs 
ibr  defending  any  such  suit. 

lb.  S  SI.  Whenever  any  bond  shall  have  been  executed  by  an  attach- 

ing creditor  for  the  purpose  in  the  last  section  specified,  the  trustees 
shall  retain  a  sufficient  sum  from  the  monies  in  their  hands  to  indem- 
nify such  creditor,  until  a  final  determination  be  had,  respecting  his 
liabiUty. 

v,s,k^ia  S  S2.  They  shall  pay  all  debts  due  by  such  debtor  to  the  United 
b«fintp«id.  g^d^i^  giij  ^\\  debts  due  by  him  to  persons  who,  by  the  laws  of  the 

United  States,  have  a  preference  in  consequence  of  having  paid  mo- 
ney as  sureties  of  such  debtor. 

■•■wiadw  $  SS.  They  shall  distribute  the  residue  of  the  monies  in  their  hands, 
t^*  among  all  those  who  shall  have  exhibited  their  claims  as  creditors,  and 

whose  d^ts  shall  have  been  ascertained,  in  proportion  to  their  re- 
spective demands,  and  without  giving  any  preference  to  debts  due  on 
specialties,  as  follows : 


(flB)lR  L.l«l,§17;40»,§21.    (84)  1  R. L.  164, § 27 ;  400, § 22. 
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S  19.  If  waj  controversy  shall  arise  between  the  trustees  and  any    ABT.a 
odier  perscHi,  in  the  settlement  of  any  demands  against  such  debtor,  ^^^^^^^ 
or  of  debts  due  to  his  estate,  the  same  may  be  referred  to  three  in-  ««n»]ri)« 
different  persons,  who  may  be  agreed  upon  by  the  trustees  and  the  <<"»#>. 
party,  with  whom  such  controversy  shall  exist,  by  a  writing  to  that 
tSxtj  s^;ned  by  them.^ 

S20,  If  siu^  referees  be  not  so  selected  by  agreement,  then  the  Notieeofap- 
trostees  may  serve  a  notice  on  the  other  party  to  such  controversy,  of  w^teMt 
their  intention  to  apply  to  the  officer  who  appointed  them,  or  to  any  ^'*^"**' 
odier  officer  of  like  authority  residing  in  the  same  county,  for  the  ap- 
pomdnent  of  referees,  specifying  the  time  and  place  when  such  appU- 
eatioo  will  be  made ;  which  notice  shall  be  served  at  least  ten  dajrs 
befaie  the  time  so  therein  specified.^ 

S  21.  On  the  day  so  specified,  the  trustees  may  nominate  two  per-  RcAra«co 
KIDS,  not  being  creditors  of  such  debtor,  or  otherwise  interested ;  and  ^''^""'^ 
the  other  party  to  such  controversy,  or  in  case  of  his  absence  or  re- 
fdiai,  the  said  officer,  on  due  proof  of  the  service  of  such  notice,  in  his 
place,  shall  nominate  two  indifierent  persons. ^^ 

S22,  The  names  of  the  persons  thus  nominated,  shall  be  written  7^,^10^ 
on  ibur  pieces  of  paper,  as  similar  in  all  respects  as  may  be,  which  ^*^'^' 
shall  be  rolled  up  separately  and  put  into  a  box,  and  from  thence  the 
said  officer  shall  draw  out  three  of  them ;  and  the  persons  whose 
names  are  so  drawn,  shall  be  the  referees  to  determine  the  contro- 
▼ersv.® 

S  23.  The  officer  before  whom  they  shall  be  selected,  shall  certify  selection  u> 
rach selection  in  writing.     Such  certificate,  or  the  written  agreement  Md^eci- 
of  die  parties,  shall  be  filed  by  the  trustees  in  the  office  of  a  clerk  of'*'^' 
the  supreme  court,  when  the  trustees  were  appointed  under  the  first 
Article  of  this  Title ;  and  in  the  said  office,  or  in  that  of  the  clerk  of 
the  court  of  common  pleas  of  the  county,  when  the  trustees  were 
appointed  under  any  other  Article  of  this  Title ;  and  a  rule  shall 
thereupon  be  entered  by  such  clerk  in  vacation  or  in  term,  appoint* 
ing  the  persons  so  selected  to  determine  the  controversy.®* 

3  24.   Such  referees  shall  have  the  same  powers,  and  be  subject  to  powot,&<v 
the  like  duties  and  obligations,  and  shall  receive  the  same  compensa-  ®*''^'"^* 
don,  as  referees  appointed  by  the  supreme  court,  in  personal  actions 
fending  therein.®^ 

3  25.  The  report  of  the  referees  shall  be  filed  in  the  same  office  Reportorr»- 
whcre  the  rule  for  their  appointment  was  entered,  and  shall  be  con-  ^"~* 
elusive  on  the  rights  of  the  parties,  if  not  set  aside  by  the  court.^ 

S  26.  The  trustees  shall,  as  speedily  as  possible,  convert  the  es-ivoirteMto 


eomrerti 


tate,  real  and  personal,  of  such  debtor,  into  money.     They  shall  keep  ute  into 

- ■  money. 

(82)  IR.  L.  I«l,§16;4»,§21. 
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TITLE  1.  necessary  costs  and  expenses  of  such  suit  or  proceeding,  to  be  appli- 
^'^"^^^^  ed  according  to  the  event  of  such  proceeding  or  suit,  or  to  be  distri- 
buted in  a  second  or  other  dividend. 

eml^bT^      S  89.  All  penalties  which  shall  be  recovered  by  any  trustees,  pur- 
^"'■••^       suant  to  the  provisions  of  this  Title,  shall  be  deemed  a  part  of  the  es- 
tate of  the  debtor,  and  shall  be  distributed  as  such  among  his  credi- 
tors. 

Ya^^I^       S  40.  If  the  whole  of  such  debtor's  estate  be  not  distributed  on  the 

tan  not  cut- 

fatdMikod  ^*  dividend,  the  trustees  shall,  within  one  year  thereafter,  make  a 
dwidSf  to  te  ^^^^  dividend  of  all  the  monies  belonging  to  the  estate  of  the  debt- 
f>*^  or,  then  in  their  hands,  among  the  creditors  entitled  thereto  as  herein 
before  specified ;  and  in  the  same  manner  from  year  to  year,  so  long 
as  any  monies  belonging  to  the  estate  of  such  debtor  shall  remain  in 
the  hands  of  the  trustees,  they  shall  make  a  dividend  thereof  among 
the  creditors  entitled  thereto.^ 

SSJSiJ'to        S  ^1*  -^y  creditor  who  shall  have  neglected  to  deliver  to  the  trus- 
SSJto^    tees  an  account  of  his  demand,  before  the  first,  second,  third,  or  other 
flntdividand,  dividend,  and  who  shall  deliver  his  account  to  them  before  the  se- 
cond, or  other  subsequent  dividend,  shall  receive  the  sum  he  would 
have  been  entitled  to,  on  any  former  dividend,  before  any  distribution 
be  made  to  other  creditors.^ 

2^^2?  ^  ^^'  ^^^^7  dividend  that  shall  have  been  declared,  shall  remain 
unclaimed  by  the  person  entitled  thereto  for  one  year  after  the  same 
was  declared,  the  trustees  shall  consider  it  as  relinquished,  and  shall 
distribute  it,  on  any  subsequent  dividend,  among  the  other  creditors. 

MiS^^ddi^     S  43.  If  after  settling  the  estate  of  any  debtor,  and  after  <lischarg- 
•^  ing  his  debts,  entitled  to  a  dividend,  any  surplus  shall  remain  in  the 

hands  of  his  trustees,  the  same  shall  be  paid  to  such  debtor  or  his  le- 
gal representatives.^ 

Allowance  to     ^  44.  Every  debtor  who  shall  be  discharged  under  the  third,  fourth 
on.  or  fifth  Articles  of  this  Title,  shall  be  allowed  the  sum  of  five  per 

cent,  on  the  nett  produce  of  all  his  estate,  that  shall  be  received  by 
the  assignees,  to  be  paid  to  him  by  them,  in  case  such  nett  produce, 
after  such  allowance  made,  shall  be  sufiScient  to  pay  the  creditors  of 
such  debtor,  entitled  to  a  dividend,  the  sum  of  seventy  cents  on  the 
dollar,  on  the  amount  of  their  debts  respectively,  as  the  same  shall 
have  been  ascertained ;  but  the  said  allowance  shall  not  exceed  in 
the  whole,  the  sum  of  five  hundred  dollars.  ®® 

TroftMt  to       S  45.  Within  ten  days  after  any  dividend  made  by  any  trustees^ 
eount'oB      they  shall  render  on  oath,  and  file  with  the  clerk  of  the  court  of  com- 
mon pleas  of  the  county  in  which  they  reside,  or  with  a  clerk  of  the 

(88)  1ILL.161,§17&  19;470,§28.    (99)  lb.  162,  §  17 ;  468,  §  19.    (90)  lb.  470,  ( 
24 ;  Laws  af  1819,  p.  117,  §  4. 
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sopreme  coort,  an  account  in  writing  of  all  their  proceedings  in  the    ^^"^  & 
ppemiaes;  stating,  v^v^/ 

1.  Their  disbursements,  commissions,  and  the  dividends  made  by 
them: 

2.  The  names  and  residences  of  tlie  creditors  to  whom  dividend^ 
were  made,  and  the  names  of  those  actually  receiving  them : 

).  Hie  property,  monies  and  effects  of  the  debtor  remaining  in 
thir  hands,  and  the  value  and  situation  of  such  property  : 

And  such  trustees  may  at  any  time  be  compelled  by  a  rule  of  the 
sopfreme  court,  or  of  the  court  of  common  pleas  of  the  county  in 
which  diey  reside,  to  render  such  account  on  oath,  on  the  application 
of  the  ^btor,  or  of  any  creditor.®* 

S  46.  Such  trustees  shall  be  subject  to  the  order  of  the  supreme  Tnute^  nAy 
coart,  and  of  the  court  of  common  pleas  of  the  county  in  which  they  of  court*. '' 
were  appointed,  upon  the  application  of  any  creditor,  or  of  any  debt- 
or in  respect  to  whom  they  were  appointed,  in  relation  to  the  execu- 
tioD  of  any  of  the  powers  and  duties  confided  to  them  ;  and  they  may  Maj  be  !«• 
be  lemoved  by  the  supreme  court,  for  cause  shown. 

%Vl.  Whenever  any  authority  shall  be  exercised  by  a  court  of  Proeefdiof;* 
uxDoxMi  pleas,  or  any  oflScer,  pursuant  to  any  provisions  of  this  Title,  nmolTablio^n- 
the  proceedings  may  be  removed  into  the  supreme  court  by  certwrO'  **  *"^*  '^" 
n,  and  there  examined  and  corrected.     But  no  such  certiorari  sliall 
issue,  unless  allowed  by  a  justice  of  the  supreme  court,  or  a  circuit 
judge ;  nor  shall  it  operate  as  a  stay  of  proceedings,  unless  it  shall  be 
so  directed  in  the  order  of  allowance. 

3  48.  Whenever  any  trustee  shall  be  removed,  or  shall  die,  or  be-  irirurtcoUo 
come  incapacitated  to  perform  his  duties,  the  officer  who  originally  neTtVuLUo^' 
appointed  such  trustee,  or  in  case  of  his  absence,  death,  or  removal,  ^mtai.'^^ 
any  other  officer  residing  in  the  county  where  such  trustee  was  resi- 
^nt,  who  by  law  would  have  been  empowered  to  make  such  ap- 
pointment, after  giving  notice,  and  an  opportunity  to  the  creditors  to- 
propose  proper  persons,  may  appoint  another  in  the  place  of  such 
trostee,  who  shall,  in  all  respects,  have  the  like  powers  and  authori- 
ty, and  be  subject  to  the  same  control,  obligations  and  responsibili- 
ties ;  and  the  said  appointment  shall  be  certified  and  recorded,  as  the 
origiDal  appointment  was  required  to  be  recorded.^^ 

3  49.  Any  trustee  appointed  pursuant  to  the  provisions  of  this  Ti-  Tru«tee.i 
^e,  who  shall  be  desirous  of  renouncing  the  trust  vested  in  him,  may  rTnoi"  re? 
apply  to  the  officer,  or  court  from  whom  his  appointment  was  receiv-  "5J  ",o*'" 
ed,  for  an  order  to  all  persons  interested,  to  show  cause  why  such  re-  ■*'**''  **•*""* 
nuociation  should  not  be  accepted.^^ 

(»)  1  R.  L.  471,  §  27  ;  Laws  of  1S2B,  p.  188,  §  5.     (92)  Lawt  of  1828.  p.  187,  §  4. 
▼OL,  II.  7 
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TITLE  1.       §  50.  If  the  officer  who  made  such  appointment  shall  not  then  be 
u^y^^^^  ^^  office,  such  application  may  be  made  to  a  circuit  judge,  supreme 
uun  U}  whom  couit  commissioner,  or  the  first  judge  of  the  county,  residing  in  the 
same  county  where  the  appointment  of  such  assignee  was  made.^ 

AppUemtkm  ^  51.  Such  application  shall  be  accompanied  by  a  fiiU,  true,  and 
paoiedbyac-just  account  of  all  the  transactions  of  such  trustee,  in  that  character, 
and  particularly  of  the  property,  monies  and  efkcts  received  by  him ; 
of  all  payments  made,  whether  to  creditors  or  otherwise  ;  and  of  the 
remaining  effects  and  estate  of  the  debtor,  in  respect  to  whom,  or 
whose  estate,  he  was  appointed  trustee,  within  his  knowledge,  and 
the  situation  of  the  same.®^ 

AOdaTitto       ^  52.  To  such  account  shall  be  annexed  the  affidavit  of  the  trus- 

btaoDcicd.  ... 

tee,  that  the  said  account  is  m  all  respects  just  and  true,  according  to 
the  best  of  his  knowledge  and  belief:  which  affidavit  shall  be  sub- 
scribed and  sworn  to,  before  the  officer,  or  court,  to  whom  the  appli- 
cation is  made,  and  shall  be  certified  by  him,  or  by  the  clerk  of  the 
court.'* 

2<^^  S  53.  Such  officer,  or  court,  shall  thereupon  grant  an  order,  direct- 
ing notice  to  be  given  to  all  persons  interested  in  the  estate  of  the 
debtor,  in  respect  to  whom  or  whose  estate  such  trustee  was  appoint- 
ed, to  show  cause  on  a  day,  or  at  a  term  and  at  a  place  therein  to  be 
specified,  why  he  should  not  be  permitted  to  renounce  his  appoint- 
ment.*' 

NotiMtobt  $  54.  Such  notice  shall  be  published,  once  in  each  week,  for  six 
weeks  successively,  in  the  state  paper,  and  in  such  other  newspapers, 
as  such  officer  or  court  shall  direct.^' 

B**^*  S  55.  On  the  day  appointed  for  such  hearing,  and  on  such  other 

days  as  shall  from  time  to  time  be  appointed,  if  it  shall  appear  that 
notice  was  duly  published,  the  officer  or  court  shall  proceed  to  hear 
the  proofs  and  allegations  of  the  parties.*' 

WfentnniM  $  56.  If  it  shall  appear  that  the  proceedings  of  such  trustee,  in  re- 
iMredtora-  lation  to  his  trust,  have  been  fair  and  honest,  and  particularly  in  the 
collection  of  the  property  and  debts  vested  in  him ;  and  if  such  court 
or  officer  be  satisfied,  that  for  any  reason,  it  is  inexpedient  for  such 
trustee  to  continue  in  the  execution  of  the  duties  of  his  appointment, 
and  that  such  duties  can  be  executed  by  another  trustee,  without  in- 
jury to  the  estate  of  the  debtor,  or  to  the  creditors ;  and  if  no  good 
cause  to  the  contrary  appear,  such  officer  or  court  shall  grant  an  order, 
allowing  such  trustee  to  renounce  his  appointment,  and  to  assign  the 
property  and  eflects  of  the  debtor.** 

TraatMto        S  57.  Such  assignment  shall  be  executed  by  such  trustee,  to  such 
^jCDnMatT    person,  or  persons,  as  the  court  or  officer  shall  appoint  for  that  pur- 

'  (98)  Laws  of  1828,  p.  187,  §  4. 
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poee ;  and  in  the  appomtment,  sach  persons  as  riiall  have  been  named  title  s. 
to  be  awtignees  by  the  creditors  of  such  debtor,  or  by  the  major  part  ^^^^^'^ 
of  them,  shall  be  preferred,  if  approved  by  such  court  or  officer.*^ 

S  58.  Such  assignment  shall  transfer  to  the  persons  to  whom  it  ^'^^  ^^ 
shall  be  made,  all  the  remaining  estate  and  effects,  vested  in  the  trus-  ^'^'^  ^ 
tee  so  mKHinciiig ;  and  such  new  assignee  shall  have  the  san^  pow-  mc^^ 
eit,  he  salject  to  the  same  duties,  and  be  entitled  to  the  same  oom- 
{KOSiUioiiy  as  the  original  trustee ;  and  shall  continue  any  suit  that 
naj  have  been  commenced  by  such  original  trustee,  in  his  name, 
or  in  thai  of  such  new  assignee.*^ 

S  59.  Upon  producing  to  the  officer  or  court  allowing  such  assign-  wbeo  ord«r 
meat,  the  certificate  of  the  assignee,  duly  proved  by  the  oath  of  a  sub-  dMehaifiof 
acribing  witness,  that  such  assignment  has  been  duly  made,  and  the 
property  capable  of  delivery,  belonging  to  such  debtor,  together  with 
all  die  books,  vouchers,  and  documents,  relating  to  the  estate  of  such 
Utor,  has  been  duly  delivered  ;  and  also  a  certificate  of  the  county 
cWik,  that  such  assignment  has  been  recorded ;  such  court  or  officer 
siall  gruit  to  the  trustee  so  applying,  an  order  that  he  be  discharged 
rramhii  trust.** 

5  60.  Upon  such  order  being  granted,  such  trustee  shall  be  dis-  TnutM 
da^ged  from  the  trust  reposed  in  him,  and  his  power  and  authority  diMharg«d, 
Aall  thereupon  cease ;  but  he  shall,  notwithstanding,  remain  subject  ^r  u«bUi- 
to  any  liability  he  may  have  incurred,  at  any  time  previous  to  the 
granting  of  such  order,  in  the  management  of  his  trust.^ 

S  6t.  Such  new  assignment,  upon  being  duly  proved  or  acknow- AMi|iunent, 
ledged,  shall  be  recorded  in  the  office  of  the  clerk  of  the  county  where  ^  b^^^niconi- 
<uch  order  was  granted ;  and  the  petition  of  the  trustee,  the  affidavit     ^ 
and  proceedings  thereon,  with  the  certificate  of  the  new  assignee,  shall 
be  filed  in  the  same  office  where  the  original  papers  and  proceedings, 
m  respect  to  such  debtor,  were  filed.^ 

S  62.  The  expense  of  all  proceedings  in  effecting  such  renuncia-  EzpenMt  to 
tiofi  and  assignment,  shall  be  paid  by  the  trustee  making  the  applica-  tm^oe.  ^ 


TITLE  II. 

OF  THE  CUSTODY    AND   DISPOSITION   OF  THE  ESTATES   OF   IDIOTS, 
LUNATICS,  PERSONS  OF  UNSOUND  MIND,  AND  DRUNKARDS. 

Sic.  ].  ClMBC«Oor  to  hsre  ciutody  of  idiota,  ke.,  and  of  Uieir  estates. 

2.  Orcneen  of  iht  poor,  wben  to  make  applieation  in  respect  to  drunkards. 

3.  Is  certain  caaca  iqpplieatioti  may  be  made  to  the  court  of  common  pleas. 

4.  In  tnth  casco,  appUcation  may  be  made  to  first  judge  ;  his  daty. 
i.  If  iM|«iaitk«  be  tntTcnad,  issue  to  be  awarded  ;  trial  and  Terdict. 


(94)  Lews  of  1828,  p.  187,  §  4. 
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S  1'  Tbe  chajtcelfrjr  4aI1  bare  the  caue  aul  custudr  of  all  kbm^ 
^7«'«'i^'  laiuaks,  perKiCk»  of  uiis^juni  njiod,  nod  persons  wbo  shadl  be  ioapA- 
tfle  <if  cofjducting  their  ovb  siAiir^  in  cuDEsequeoce  of  habitual  dninhs- 
neM,  and  of  their  r«al  acd  per«*jiiaJ  estates,  so  that  the  same  sfaaD  bdI 
be  ira«ted  tfr  d/sstrffved :  and  «Lall  proride  ibr  their  safe  keeping  aai 
DTjaintenance,  and  Ccir  the  maintenance  of  their  £uniJies«  and  the  edooh 
tion  fif  their  chi Ureny  out  of  their  personal  estates,  and  the  rents  aai 
profits  of  thetr  real  estates.  respectiTelr.^ 

S  3.  Whenever  the  i^eneen  of  the  poor  of  any  citr  or  town  in  this 
stale,  dLv:'^ver  any  pen^m,  resident  therein,  to  be  an  habitual  druri^- 
^^^  ard,  having  pr^^rrty  to  the  amount  of  two  hundred  and  fifbr  doUarii' 
which  may  be  endangered  by  means  of  such  drunkenness,  it  shall  be 
their  duty  to  make  application  to  the  court  of  chancery,  for  the  ex- 
ercise of  its  |iowers  and  jurisdiction.*^ 

u,hf^M-  S  $,  If  such  drunkard  hare  property  to  an  amount  less  than  two 
toow  hundred  arxl  fifty  dollars,  the  overseers  may  make  such  ap|dication 
to  the  court  of  common  pleas  of  the  countv' ;  which  is  hereby  vested 
with  the  same  powers  in  relation  to  the  person  and  real  and  personal 
estate  of  such  drunkard,  as  are  bv  this  Title  conferred  on  the  court  of 
chancery,  and  shall  in  all  respects  proceed  in  the  like  manner,  subject 
to  an  api»eal  to  the  court  of  chancery. 

lb.  WhmUf  S  4.  Application  for  a  commission  in  such  case,  may  be  made  in 
vacation  to  the  first  judge  of  the  county,  who  may  award  the  same  to 
one  or  more  proper  persons,  to  enquire  into  the  fact  of  such  allied 
habitual  drunkenness  ;  and  the  inquisition  taken  thereon,  shall  be  re- 
turmKl  to  tlie  next  court  of  common  pleas  of  the  county,  who  shall 
<xinfirm  or  set  aside  the  same. 

(9S)  1  R.  L.  147,  §1;  L«wtori8Zl,p.S9,§  1.    (9S)  Laws  of  I8S1,  p.  S9,  i  2. 


call 


fir^jv^c^. 
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S  5.  If  the  party  proceeded  against,  shall  traverse  the  inquisition  tttle  <. 
(A  its  return,  an  issue  shall  be  directed  by  the  court,  as  in  other  cases,  ^^ 


met 


which  shall  be  tried  in  the  same  court ;  and  the  verdict  thereon,  shall  ''^<<>  be 
have  the  same  eflfect,  as  if  rendered  upon  an  issue  awarded  by  the 

chancellor. 

J  6.  Appeals  from  any  order,  judgment  or  decree  of  a  court  of  n»-  ^m^ 
cttBTDOD  pleas,  made  pursuant  to  the  provisions  of  this  Title,  shall  be  or 
ftd  and  entered  within  three  months  after  the  making  of  such  order, 
jodgment  or  decree ;  and  shall  be  accompanied  by  a  bond,  with  such 
sureties  as  the  court  shall  approve,  to  the  opposite  party,  in  the  pe- 
naltr  of  one  hundred  dollars,  conditioned  for  the  payment  of  such 
costs  as  shall  be  awarded  against  the  appellant,,  in  case  of  the  order, 
JQ(^;Qient  or  decree,  being  aifirmed. 

S  7.  The  expenses  of  the  overseers  of  the  poor,  in  conducting  any  ib.  Enem 
tppfication  under  this  Title,  shall  be  audited  and  allowed  in  the  same  tio^r^' 
manner  as  other  expenses  of  such  city  or  town.^ 

3  &•  Every  committee  of  the  estate  of  any  idiot,  lunatic,  or  other  Every  eo«' 
pernoo  in  the  first  sectjim  of  this  Title  specified,  shall,  within  six  "^2^"* 
moodis  after  their  appointment,  file  in  the  oflSce  of  the  register  or 
aaittant  register  of  the  court  of  chancery,  or  of  the  clerk  of  the  court 
which  appointed  such  committee,  a  just  and  true  inventory  of  the 
whole  real  and  personal  estate  of  such  idiot,  lunatic  or  other  person ; 
stating  the  income  and  profits  thereof,  and  the  debts,  credits  and  ef- 
fects, so  far  as  the  same  shall  have  come  to  the  knowledge  of  such 
••ommittee.  And  whenever  any  property  belonging  to  such  estate, 
shall  be  discovered  after  the  filing  of  any  inventory,  it  shall  be  the 
duty  of  such  committee  to  file,  as  aforesaid,  a  just  and  true  account  of 
the  same,  from  time  to  time,  as  the  same  shall  be  discovered.^ 

3  9.  Such  inventories  shall  be  verified  by  the  oath  of  the  commit-  inventoric 
tee,  to  be  taken  before  a  judge  of  any  court  of  record,  or  a  master  in  1^  ^th*'*^*^ 
chancery.*® 

S 10.  The  filing  of  such  inventories  may  be  compelled  by  the  or-  FUingofin- 
der  and  process  usual  in  such  cases,  of  the  court  which  appointed  the  c^mpTii!^. 
committee. 

3  11.  Whenever  tlie  personal  estate  of  any  such  idiot,  lunatic,  or  AppUcaUon 
other  person  above  specified,  shall  not  be  sufficient  for  the  discharge  «*} reaUitatc 
of  his  debts,  it  shall  be  the  duty  of  the  committee  of  his  estate,  to  ap- 
ply hy  petition  to  the  court  by  which  they  were  appointed,  praying  for 
authority  to  mortgage,  lease,  or  sell  so  much  of  the  real  estate  of  such 
idiot,  lunatic  or  other  person,  as  shall  be  necessary  for  the  payment 
of  such  debts.  The  said  petition  shall  set  forth  the  particulars  and 
amount  of  the  estate  real  and  personal  of  such  idiot,  lunatic  or  other 

(97)  htm»  of  1^,  p.  100,  §  5.    (96)  lb.  p.  99,  §  2« 
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'TTTLZ  %  penoo,  the  appikatioii  which  mj  hare  been  made  of  aoy  penooil 
eiUte,  and  ao  account  of  the  debts  and  demands  existing  against  sndi 
estate.** 

S  12.  On  the  presenting  of  soch  petition,  it  shall  be  referred  to  a 
master  in  chancery,  or  to  the  clerk  of  the  court,  lo  enquire  ibId 
^Sm^^  and  report  upon  the  matters  therein  contained ;  whose  duty  it  tUl 
be  to  examine  into  the  truth  of  the  representations  made,  to  hear  all 
parties  interested  in  such  real  estate,  and  to  report  thereon  with  all 
convenient  speed. 

ntrHMn*  ^  ^^'  '^9  ^V^^  ^  coming  in  of  the  report,  and  an  examinatioo  of 
the  matter,  it  shall  appear  to  the  court,  that  the  personal  estate  of 
the  idiot,  or  other  person  above  specified,  is  not  suflkient  fcr  the  psif> 
ment  of  his  debts,  and  that  the  same  has  been  applied  to  that  pnrpoHi 
as  far  as  the  circumstances  of  the  case  rendered  proper,  an  order  ihaD 
be  entered,  directing  the  mortgage,  leasing,  or  sale  of  the  whoki  or 
such  part,  of  the  said  real  estate,  as  may  be  necessary  to  discharge  the 
said  debto.^** 

S  14.  The  court  may  require  any  additional  security  to  be  given 
uwf^^nS  ^y  ^^y  ^^^  committee,  for  the  fiuthful  application  and  accountii^ibr 
the  proceeds  of  such  mortgage,  lease  or  «de ;  and  may  require  an  ac- 
count thereof  to  be  rendered,  bom  time  to  time. 

S  15.  In  the  application  of  any  monies  raised  by  any  such  mort- 
gage, lease  or  sale,  the  conmiittee  shall  pay  all  debts  in  an  equal  pro- 
portion, without  giving  any  preference  to  such  as  are  founded  on  seal- 
ed instruments. 

uiM  ■pyjMi  S  16.  When  the  personal  property,  and  the  rents,  profits  and  in- 
jotffSSl,  come  of  the  real  estate  of  any  such  idiot,  lunatic,  or  other  penoD 
fmmJf.  above  specified,  shall  be  insufiicient  for  his  maintenance,  or  that  of 
his  femiiy,  or  for  the  education  of  his  children,  a  similar  applicatioo 
may  be  made  by  the  committee  to  the  chancellor,  or  to  the  court  hav- 
ing jurisdiction,  for  authority  to  mortgage  or  sell  the  whole,  or  so 
much  of  the  real  estate,  as  shall  be  necessary  for  that  purpose ;  upon 
which,  the  same  reference  and  proceedings  shall  be  had,  and  a  like 
order  shall  be  entered,  as  herein  before  directed.'^ 

ib.C0«tto  S  n*  In  the  case  last  mentioned,  the  court  shall  direct  the  manner 
^^•iin^  in  which  the  proceeds  of  such  sale  shall  be  secured,  and  the  income 
***^         or  produce  thereof  appropriated.*^ 

saiM  audOT  S\8.  The  court  riiall  give  such  orders  respecting  the  time  and  man- 
emirt:  eon-  uev  of  any  sale  herein  authorised,  as  shall  be  deemed  proper ;  and  no 
vpyuaen.     ^onveyancec  in  pursuance  of  any  such  sale  shall  be  executed,  until 

the  sale  shall  have  been  reported  on  the  oath  of  the  committee,  and 

confirmed  by  the  court  directing  the  same.**^ 

(88)  1 R  L.  147,  §  8.    (100)  n>.  §S. 
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19.  YHwDever  any  fuch  idiot,  lunatic,  or  other  person  above  TrrLEs. 
ted,  shall  be  seized  or  possessed  of  any  real  estate  by  way  of  ^jj^^^^ 
g^iga,orasatrastee  for  others  in  any  manner,  his  commitiee  may  j^^^lj^ 
.J  to  the  court  of  chanceiy,  for  authority  to  convey  and  assure  *T^*  ^ 
d  real  estate  to  any  other  person  or  persons  entitled  to  such  con-  JE?|*<"<*** 

er  assurance,  in  such  manner  as  the  said  court  shall  direct ; 
I,  a  reference,  and  the  like  proceedings  shall  be  had,  as  in 

of  an  application  to  sell  real  estate  as  aforesaid ;  and  the 
rt,  upon  bearing  all  the  parties  interested,  may  order  such  con- 
anoe  or  assurance  to  be  made.'^^ 

IfO.  On  the  application  of  any  person  entitled  to  such  convey- i^*p«i>im» 
e  or  assurance,  by  bill  or  petition,  the  committee  may  be  compelled  «i«i  <•  Mii^ 
the  court  of  chancery,  on  a  hearing  of  all  parties  interested,  to  exe- 
e  such  Gfmveyance  or  assurance.'^' 

}  SI.  Every  conveyance,  mortgage,  lease  and  assurance,  made  un-  Eibetofeon- 
r  the  order  of  the  court  of  chancery,  or  of  any  court,  pursuant  to  ^^J^JSf** 
ft  provisions  of  this  Title,  shall  be  as  valid  and  effectual,  as  if  the  '^^'^' 
me  hsd  been  executed  by  such  idiot,  lunatic,  or  other  person  above 
ccified,  when  of  sound  memory  and  understanding.^* 

Sit.  The  court  of  chancery  shall  have  authority  to  decree  andgggj^- 
mpel  the  specific  performance  of  any  bargain,  contract  or  agree-  ^^^  ^^ 
int,  which  may  have  been  made  by  any  lunatic  or  other  person, 
deified  in  the  first  section  of  this  Title,  while  such  lunatic  or  other 
rson,  was  capable  to  contract ;  and  to  direct  the  committee  of  such 
rson,  to  do  and  execute  all  necessary  conveyances  and  acts  for  that 
rpose.'®* 

S  23.  The  real  estate  of  any  idiot,  limatic,  person  of  unsound  mind,  Limitatjonor 
person  incapable  of  conducting  his  affairs  in  consequence  of  habitual  ^*'  ^ 
imkenness,  shall  not  be  leased  for  more  than  five  years,  or  mort- 
ged,  or  aliened  or  disposed  of,  otherwise  than  is  herein  directed.  ^^' 

S  24.  In  case  any  lunatic,  or  other  such  person,  shall  be  restored  Bi>*t«  ^^^ 
hii  right  mind,  and  become  capable  of  conducting  his  affairs,  his  *^nd. 
tl  and  personal  estate  shall  be  restored  to  him.*^ 

S  25.  In  case  of  the  death  of  any  idiot,  lunatic,  person  of  unsound  Eiutahow 
ind,  or  person  incapable  of  conducting  his  afbirs,  during  such  state  on  dMth  ot 
incapacity,  the  power  of  any  trustees  appointed  under  this  Title  shall  '^^' 
sue,  and  his  real  estate  shall  descend  to  his  heirs,  and  his  personal 
BtHe  be  distributed  among  his  next  of  kin,  in  the  same  manner  as  if 
e  had  been  of  sound  mind  and  memory.*^ 

(101)  Law»  of  1817,  p.  2B,  §  1.    (102)  1  R.  L.  14B,  §  6.    (106)  n>.  §  6. 
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^^'  CHAP.  TI. 

Of  Wills  and  Testaments ;  of  the  Distributioii  of 
the  Estates  of  Intestates;  and  of  the  Rights^ 
Powers,  and  Duties  of  Executors  and  Adminis- 
trators. 


Title  1. — ^>f  wills  ami  te«tanieDta  of  real  and  personal  propenj,  and  die 

proof  of  them. 

TiTLK  2. — Of|rranting  letters  testamentar)  and  of  administration. 

TiTLF.  3. — Of  the  duties  of  executors  and  admiobtrators  in  taking  and  re- 
turning inrentories,  in  the  payment  of  debts  and  legadei, 
in  accounting,  and  in  making  distribution  to  next  of  kin. 

TiTtK  4. — Of  the  powers  and  duties  of  executors  and  administrators,  m 

relation  to  the  sale  and  disposition,  of  the  real  estate  of 
their  testator  or  intestate. 

TfTLE  5. — Of  the  rights  and  liabilities  of  executors  and  administrators. 

Title  G. — Of  public  administrators. 


TITLE  I. 

OF  WILLS  AND  TESTAMENTS  OF  REAL   AND  PERSONAL   PROPERTY. 

AND  THE  PROOF  OF  THEM. 

Aet.  Ir— Of  wills  of  real  propeity,  and  the  proof  of  them. 

Aet.  2. — Of  willfl  of  personal  property,  and  the  probate  of  them. 

Aet*  3« — General  protisions  applicable  to  wills  of  real  and  personal  propertr. . 

ARTICLE  FIBST. 

Of  WiUa  of  Real  Property,  and  the  Proof  of  them. 


Sac.  \.  All  penoBS  ezeept  idiots,  he,  asay  derise  real  estate. 

2.  Eirerj  interest  ia  real  property  descendable  to  heirs,  may  be  devised. 
8.  To  whom  derises  may  be  made  ;  derises  to  corporations  when  Talid. 

4.  Derises  to  certain  aliens  roid  ;  who  to  take  the  interest  devised  to  them. 

5.  Wills  of  real  estate,  when  to  pass  all  testator's  estate. 

6.  Creditor  competent  witness  to  prove  wiU. 

7.  Execntor,  k,e.  may  have  will  proved  before  surrogate. 

8.  Notice  of  intention  to  prove  will  to  be  given  to  heirs,  and  for  what  time. 

9.  If  heirs  be  minors,  notice  to  be  served  on  their  gnardians. 

10.  Hnbpcraas  for  witnesses  ;  clause  may  be  added  requiring  production  of  ps^pen^. 

11.  Proeeediags  for  disobedience  to  subpoena,  or  not  producing  will. 

12.  Upon  proof  of  service  of  notice,  surrogate  to  take  proof  of  will,  and  how. 
18.  When  proof  to  be  taken  of  the  hand-writing  of  testator,  k,e. 

14.  When  wiU  and  proofs  to  be  recorded  ;  record  to  be  signed  and  certified. 

15.  Will  to  be  certified  and  may  be  read  in  evidence  ;  record,  fcc.  evidence. 

16.  If  all  the  witnesses  are  dead,  k.e.  surrogate  may  take  other  proc^. 

17.  Proofs,  fcc  under  last  section,  how  to  be  disposed  of. 

18.  Ruch  proofs  when  to  be  received  in  evidence,  and  their  effect. 

19.  Witnesses*  fees  same  as  in  personal  aetion  ;  by  whom  to  be  paid. 

20.  Records  of  certain  wills,  proved  before  1786,  when  received  in  evidence. 

Section  1.  All  persons,  except  idiots,  persons  of  unsound  mind, 
'•^^^        married  women,  and  infants,  may  devise  their  real  estate,  by  a  last 
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sslameBA,  duly  executed  aixxiidiiig  to  the  provisioiis  ot  this    ^'t.  i. 


Iverj  estate  and  iDterest  in  real  property  descendible  to  heirs,  ITSi^ 


hch  derifle  may  be  made  to  every  peraon  capabk  by  law  of  ^|^^"^ 
eal  estate ;  but  no  devise  to  a  corporation  shall  be  valid,  un-  ^f^- 

corporation  be  expressly  authorised  by  its  charter,  or  by 
0  take  by  devise.* 

Svery  devise  of  any  interest  in  real  property,  to  a  person  De^i*a«« 
ibe  time  of  the  death  of  the  testator,  shall  be  an  alien,  not  au- 
by  statute  to  hold  real  estate,  shall  be  void.  The  interest 
ad,  shall  descend  to  the  heirs  of  the  testator ;  if  there  be  no 
IS  competent  to  take,  it  shall  pass  under  his  will  to  the  re- 
levisees  therein  named,  if  any  there  be,  competent  to  take 
srest. 

Every  will  that  shall  be  made  by  a  testator,  in  express  terms,  wiiiiof  i««i 

,  .  ii'i**  1      e»ui:e  how 

IS  real  estate,  or  m  any  other  terms  denotmg  his  mtent  to  de-  coiMt7««d. 
bis  real  property,  shall  be  construed  to  pass  all  the  real  estate, 
e  was  entitled  to  devise,  at  the  time  of  his  death. 

If  by  any  will,  any  real  estate  be  charged  with  any  debt,  and  Creditor. 
itor  whose  debt  is  so  charged,  shall  attest  the  execution  there-  witmm 
creditor,  notwithstanding  such  charge,  shall  be  admitted  as  a 
nt  witness,  to  prove  the  execution  of  such  will.* 

When  any  real  estate  shall  be  devised  by  will,  any  executor  Executor, 
ee  named  therein,  and  any  person  interested  in  such  estate,  {!^oV?wiii 
re  such  will  proved,  before  the  surrogate  of  the  county,  to  jjll^!* '""^ 
be  probate  of  the  will  of  the  testator  would  belong,  in  respect 
nal  property,  und^r  the  second  Article  of  this  Title.' 

The  person  intending  to  apply  for  the  proof  of  such  will,  shall  Notice  of  m, 

tice  of  his  intention  to  the  heirs  of  the  testator,  as  follows :       proT«  wStf; 

0  such  heirs  as  reside  in  the  county  where  such  proof  is  in- 

o  be  taken,  by  serving  such  notice  personally,  at  least  fifteen 

mous  to  such  application : 

0  such  heirs  as  do  not  reside  in  the  county,  but  reside  in  the 

f  serving  the  same  personally,  twenty  days  previously : 

o  such  heirs  as  cannot  be  found  in  the  state,  and  to  such  as 

eside  therein,  by  serving  such  notice  personally,  twenty  days 

sly,  or  by  publishing  it  once  in  each  week,  for  six  weeks,  in 

B  paper.* 

If  any  of  such  heirs  shall  be  minors,  and  have  guardians,  ser-  ifboinmi 
such  notice  shall  be  made  upon  such  guardians,  in  the  same  ^Z'!^^S. 

(1)  I  R.  L.  864,  §  1  a  5.    (2)  lb.  867,  §  18.    (8)  n>.  865,  §  6  to  9. 


Wl!Dafe*l'». 
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TITLE  I.  manner,  as  prescribed  in  the  last  precediDg  section.     If  Amy  rial  i 
have  no  guardians,  the  surrc^te  shall  appoint  guardians,  tolakeorf 
of  their  inlerests  in  the  premises.^ 

sabpcmafor  S  10.  Witnesses  may  be  summoned  by  subpoenas,  to  be  iamed  if 
the  sum>gate,  at  any  time  before  the  day  specified  in  such 
which  iiiav  be  served  as  in  cases  of  personal  actions :  and  a 
mai(  be  added  to  any  such  subpoena,  commanding  any  person  hmn 
the  custfxly  of,  or  power  over,  any  such  will,  to  produce  the  suns  It* 
fore  the  said  surrogate,  lor  the  purpose  of  being  proved.^ 

^11.  Disobedience  to  any  such  subpoma  shall  be  proceeded  agaJHt 
mfmhpama.  ^^^  punished,  as  in  other  cases  of  proceedings  before  suirugates.    V 
any  person  be  committed  for  not  producing  any  will,  he  may  be  Hk 
charged,  on  producing  the  same  to  the  surrogate  who  committed  him  I 
by  an  order  for  that  purpose.^ 

8anog«to         S  12.  Upon  proof  being  made  of  the  due  service  of  the  notinti ' 
hlartouke  such  application,  the  suirogate  shall  cause  the  witnesses  to  be  eat*  ' 


amined  before  him.  All  such  proofs  and  examinations  shall  be  n- 
duced  to  waiting.  All  the  witnesses  to  such  will  who  are  liying  is 
this  state,  and  of  sound  mind,  shall  be  produced  and  examined :  anl 
the  death,  absence,  or  insanity  of  any  of  them,  shall  be  satis&cfeorilr 
shown  to  the  surrogate  taking  such  proof/ 

Proofofkaiid  S  tS.  When  any  one  or  more  of  the  subscribing  witnesses  to  such 
^mniag.^e,  ^-y  ^^j  y^  examined,  and  the  other  witnesses  are  dead,  or  reaida 
out  of  the  state,  or  are  insane,  then  such  proof  shall  be  taken  of  tk 
hand-writing  of  the  testator,  and  of  the  witness  or  witnesses  so  dead, 
absent,  or  insane,  and  of  such  other  circumstances,  as  would  be  suffi- 
cient to  prove  such  will,  on  a  trial  at  law.* 

Wiuwfanto  S  14.  If  it  shall  appear  upon  the  proof  taken,  tliat  such  will  was 
beracvnied.  j^^  executed ;  that  the  testator,  at  the  time  of  executing  the  same, 
was  in  all  respects  competent  to  devise  real  estate,  and  not  under  re- 
straint, the  said  will  and  the  proofe  and  examinations  so  taken,  shall 
be  recorded  in  a  book  to  be  provided  by  the  surrogate,  and  the  record 
thereof  shall  be  signed  and  certified  by  him.* 

WiOand  r»-  $  15.  Every  will  so  proved,  shall  have  a  certificate  of  such  proof 
tot«  en-  '  endorsed  thereon,  signed  by  the  surrogate  and  attested  by  his  seal  of 
office,  and  may  be  read  in  evidence  without  further  proof  thereof. 
The  record  of  such  will,  made  as  aforesaid,  and  the  exemplification 
of  such  record,  by  the  surrogate  in  whose  custody  the  same  may  be, 
shall  be  received  in  evidence,  and  shall  be  as  efiectual  in  all  cases,  m» 
the  original  will  would  be,  if  produced  and  proved,  and  may,  in  like 

manner,  be  repelled  by  contrary  proof.* 

■  ■        ■  ■  .  t  -  . 

(4)  1R.L.  S8i,§6to9. 
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*  it  flludl  appear  to  the  satisfrction  of  the  surrogate,  that  all    abt.  i 


[bing  witnesses  to  any  such  will,  are  dead,  insane,  or  reside  p^,^  ^  „ 
state,  the  surrogate  shall  take  and  receive  such  proof  of  ^^^^2«^ 
nitiBg  of  the  testator,  and  of  either  or  all  the  subscribing 
to  the  will,  and  of  such  other  facts  and  circumstances,  as 
proper  to  prove  such  will,  on  a  trial  at  law/ 

lie  proofe  and  examinations  taken  under  the  last  preceding  ib.  ^nob, 
all  be  signed,  certified  and  recorded  by  the  surrogate  a3^;cdoc'''' 
»re  provided,  and  the  will  shall  be  deposited  with  him.^ 

"he  record  of  the  proofs  and  examinations  taken  pursuant  ib.  Eifeet  of 
dsions  of  the  two  last  preceding  sections,  and  the  exempli-  '^^^  '"^^^^ 
'  such  record,  by  the  surrogate  in  whose  custody  it  may  be, 
ceived  as  evidence  upon  any  trial  or  controversy  concem- 
!De  will,  after  it  shall  have  been  proved  in  such  trial  or  con- 
hat  the  lands  in  question  therein,  have  been  uninterrupt- 
iinder  such  will,  for  the  space  of  twenty  years,  before  the 
iment  of  the  suit,  in  which  such  trial  or  controversy  shall 
ad  shall  be  of  the  same  force  and  effect,  as  if  taken  in  open 
D  such  trial  or  in  such  controversy/ 

rhe  witnesses  shall  have  the  like  fees  for  their  attendance,  witowM** 
g  a  wiU,  as  are  allowed  for  similar  services  in  personal  ac- 
s  paid  by  the  person  applying  to  have  such  will  proved/ 

rhe  exemplification  of  the  record  of  any  last  will  and  tes-  Reeordior 
"oved  before  the  judge  of  the  former  court  of  probates,  and  proved  before 
n  his  office,  before  the  first  day  of  January,  one  thousand 
dred  and  eighty-five,  certified  under  the  seal  of  the  officer 
custody  such  record  shall  be,  shall  be  received  in  evidence 
s,  afler  it  shall  have  been  made  to  appear,  that  diligent  and 
(arch  has  been  made  for  the  original  will/ 

ARTICLE  SECOND. 

tUs  of  Personal  Property y  and  the  Probate  of  them, 

e«  of  18,  and  anouurried  femalci  of  16,  may  make  wiU^  of  personal  estate. 

mtten  wills  yoid,  unless  made  bj  soldier  in  senrice,  or  mariner  at  sea. 

rogates  when  to  hare  exdnsiTe  power  of  proTing  wills  of  personal  proper^. 

1  not  to  be  prored,  nor  letters  granted,  till  widow,  &e.  cited. 

itioB  to  person  to  prodacc  will  for  proof ;  obedience  how  enforced. 

itteii  wills  of  personal  estate  how  proved  ;  duty  of  surrogate. 

rogatc  to  endorse  certificate  of  probate,  on  will. 

rogate  first  [Mtnriag  will,  to  haye  exclusiye  jurisdiction. 

bate  of  wiO,  to  be  conclusive  as  to  personal  property,  until,  &c. 

ct  of  kin,  within  one  year  after  prolMte,  may  contest  will  or  probate. 

ipitioBt  in  writing,  to  be  filed  in  such  case,  with  surrogate. 

itioD  to  executors  and  legatees,  to  be  issued  thereupon. 

ff>td'*g«  of  executor,  &c.  how  far  suspended  by  service  of  citation. 

lea  furogate  to  hear  proofs  ;  guardians  to  be  appointed  for  infant  legatees. 

ragatc  to  decide,  and  in  what  form  ;  appeals  from  such  decisions  when  made. 


(5)  lR.I>.8e5,§6to9.    (6)  n>.  866, §  10.    (7)  lb.  368,  §  21. 
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7fi   F^rwttn  M.  «sccQEar.  fee-  m  < 


fr»»»w         J  21.  Etctt  male  penofi«j|  the  aeeoCeishcMn  Tcan^orDpwvii^ 


and  e^err  femak  ikh  being  a  marred  womaik,  of  the  w^  of  soLMi 
jears  (jt  upward^  of  wood  mind  and  mefDorr,  and  no  olfaefffti  aij 
give  aod  betjueath  his  ur  her  penuoal  escue,  bj  will  iu  wridi^/ 

ri<«r«Mn         ^  22.    \o  nfmcopathre  or  onwritten  will,  bequeathing 


^0m-Z      eziUte,  fifaall  be  valid,  anlesr^  made  br  a  soldier  while  in  actual 
tarv  serrice,  or  bv  a  mariner,  while  at  sea.^ 

^^•^nime'     J  23.  The  surrogate  of  each  coantT  shall  have  sole  and  exclMfVI 
n;|^"*     power,  within  the  oMinty  for  which  he  mav  be  appointed,  to  taka  ttl 


proof  of  last  wilU  and  testaments^  si>  far  as  the  same  relate  to 
property,  of  all  deceased  persons,  in  the  lk>llowing  cases : 

1.  Where  the  testator  at,  or  immediately  previous  to  his  daili^ 
was  an  inhabitant  of  the  county  of  such  sunogate,  in  whatever  phee 
such  death  may  have  happened  : 

2.  Where  the  testator,  not  being  an  inhabitant  of  this  slate,  dbal 
die  in  the  county  of  such  surrogate,  leaving  assets  therein  : 

3.  Where  the  testator,  not  being  an  inhabitant  of  this  state,  dttl 
die  out  of  the  state,  leaving  assets  in  the  county  of  such  surrogate: 

4.  Where  a  testator,  not  being  an  inhabitant  of  this  state,  shaDfii 
out  of  the  state,  not  leaving  assets  therein,  hut  assets  of  such  lestalor 
shall  thereafter  oome  into  the  county  of  such  surrogate.*^ 

(>ufiM  ••  S  24.  No  will  of  personal  estate,  either  written  or  unwritten,  shaD 
imtofkw.  be  admitted  to  proof^  nor  shall  letters  testamentary  or  of  administit- 
^^  tion  thereon  be  granted,  until  the  widow  and  next  of  kin  shall  haw 
been  cited  to  appear  and  attend  such  probate.  Such  citation  dull 
be  personally  served  on  them,  if  they  be  in  the  county,  six  days  it 
least  before  the  return  thereof;  and  if  not  in  the  county,  and  when- 
ever personal  service  is  not  macle  on  the  next  of  kin,  by  ptiUiihiDg 
the  same  at  least  two  weeks,  in  such  newspaper  in  the  state,  as  the 
surrogate  shall  deem  most  likely  to  give  notice  to  the  relatives  of  tk 
deceased." 

citeiiftn  lA  S  ^^*  On  the  application  of  any  person  interested,  the  siurrogiite 
tfMtt^S^  shall  issue  a  citation  imder  his  seal  of  oflk»,  to  any  person  having  the 
custody  or  possession  of  any  will,  requiring  him  to  produce  the  same, 
at  such  time  and  place  as  such  surrogate  shall  deem  reasonable,  to  the 
intent  that  such  will  may  be  duly  proved.  Any  person  who,  widh 
out  reasonable  cause,  shall  neglect  or  refuse  to  produpe  any  will,  in 
obedience  to  such  citation,  shall  be  committed  to  the  jail  of  the  conn- 

(8)  1  R.  L.  S87,  §  IS.    (9)Ib.$14.    (10)  n».  40,  $  8 ;  LMi  of  180,  ft.  6BL  §  2L    (U) 
lR.L.44S,$ft 


wiil,ac. 
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mder  under  the  hand  and  wal  of  the  surrogate,  there  to  re«>   aet.s. 
\  he  ahall  produce  such  will.**  v^^r^/ 

Written  ^wills  of  personal  estate  oflfered  for  probate,  shall  be  wnitm  wiOt 

jr  one  or  more  of  the  subscribing  witnesses,  or  if  they  be  dead,  aotj  of  •«-' 

r  out  of  the  state,  then  by  proof  of  the  hand  writing  of  the 

nd  of  the  subscribii^  witnesses ;  and  in  all  cases  the  oath  of 

n  who  received  the  same  of  the  testator,  if  he  can  be  produce 

iier  with  the  oath  of  the  person  presentiDg  the  same  for  pro- 

ing  the  circumstances  of  the  execution,  the  delivery  and  the 

n  thereof,  shall  be  required.     The  surrogate  shall  enquire 

rly  into  the  facts  and  circunnstances,  and  shall  be  satisfied  of 

ineness  and  validity  of  such  will,  before  admitting  the  same 

te,  or  granting  letters  testamentary  or  of  administration  there- 

Every  surrogate  shall  endorse  on  every  will  proved  before  certifiaua  or 
ertificate  that  the  same  has  been  admitted  to  probate  by  him,  ^'^'^^ 
herein  the  day  when  such  probate  was  granted. 

.  When  any  will  of  personal  property  shall  have  been  proved  Exeiom 
ny  surrogate  having  jurisdiction,  the  jurisdiction  over  the  ex-ofMnrocita 
,  and  the  power  of  granting  letters  testamentary  and  of  adrai-^ 
m  with  the  will  annexed,  with  all  powers  incidental  thereto, 
e  exercised  exclusively  by  the  surrogate  who  first  took  the 
r  such  will ;  and  no  other  surrogate  shall  have  power  to  grant 
!>f  administration  upon  the  estate  of  such  testator. 

.  The  probate  of  any  will  of  personal  property,  taken  by  a  Probate 
ite  having  jurisdiction,  shall  be  conclusive  evidence  of  the  vali-  Ae^- 
such  will,  until  such  probate  be  reversed  on  appeal,  or  revok- 
he  surrogate,  as  herein  directed,  or  the  will  be  declared  void 
mpetent  tribunal. 

I.  Notwithstanding  a  will  of  personal  property  may  have  been  Nextofkii, 
sd  to  probate,  any  of  the  next  of  kin  to  the  testator,  may,  at  JJobati"or 
oe  within  one  year  after  such  probate,  contest  the  same,  or  the  ^' ' 
^  of  such  will,  in  the  manner  herein  provided. 

I.  For  that  purpose,  such  relative  shall  file  in  the  office  of  the  Proceeding* 
lie  by  whom  the  will  was  proved,  his  allegations  in  writing,  ^'iJf  aJST 
;  the  validity  of  such  will,  or  against  the  competency  of  the 
bereof. 

I.  Upon  the  filing  of  such  allegations,  the  surrogate  shall  issue  ib.  cuauo* 
on  to  the  executors,  who  shall  have  taken  upon  them  the  exe-  a^nd^^'Lo^ 
of  such  will,  or  to  the  administrators  with  such  will  annexed, 
all  the  legatees  named  in  such  will,  residing  in  this  state,  or  to 


-  —  ■<■ 


(12)  IR.  L.  449,  §11 
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TITLE  I.  their  guardians,  if  any  of  them  be  minors,  or  their  personal  represen- 

^'^"^'^^^  tatives,  if  any  of  them  be  dead,  requiring  them  to  appear  before  him 

on  some  day  to  be  therein  specified,  not  less  than  thirty  and  not  more 

than  sixty  days  from  the  date  thereof,  at  his  office,  to  show  cause  why 

the  probate  of  such  will  should  not  be  revoked. 

Bfleet  of  S  S3.  After  the  service  of  the  citation,  such  executor  or  adminis- 
trator  shall  suspend  all  proceedings  in  relation  to  the  estate  of  the  tea* 
tator,  except  the  collection  and  recovery  of  monies  and  the  payment 
of  debts,  until  a  decision  shall  be  had  on  such  allegations. 

ProeeediogB       $  34.  At  the  time  appointed  for  showing  cause,  and  at  such  other 
gat*.  times  thereafter  as  the  surrogate  may  appoint,  upon  due  proof  being 

made  of  the  personal  service  of  such  citation,  upon  every  person  nam* 
ed  therein,  at  least  fourteen  days  before  the  time  appointed  for  show- 
ing cause,  the  surrogate  shall  proceed  to  hear  the  proofs  of  tlie  par- 
ties. If  any  legatees  named  in  the  will  so  contested,  shall  be  minors, 
and  have  no  guardians,  he  shall  appoint  guardians  to  take  care  of 
their  interests  in  the  controversy. 

Sorrofftte  to      $  $5.  If^  upou  hearing  the  proofs  of  the  parties,  tlic  surrogate  shall 
PMk/rom    decide  that  such  will  is  for  any  reason  invalid,  or  that  it  is  not  suffi- 

auelideei- 

•wM-  ciently  proved  to  have  been  the  last  will  and  testament  of  the  testa- 
tor, he  shall  annul  and  revoke  the  probate  thereof;  if  otherwise,  he 
shall  confirm  such  probate.  Appeals  from  such  decisions  may  be 
made  in  the  manner,  within  the  time,  and  with  the  effect,  prescribed 
by  law. 

Formerdepo-     $  36.  Upou  any  such  hearing  before  the  surrogate,  the  depositions 
«Tidaice.     of  witnesses  taken  on  the  first  proof  of  the  will,  who  may  be  dead, 
insane,  or  out  of  the  state,  may  be  received  in  evidence. 

Revoeatioa  S  37.  Whenever  any  surrogate  shall  annul  and  revoke  the  probate 
oouee  there-'  of  any  will  of  personal  property,  as  herein  provided,  he  shall  enter 
such  revocation  in  his  records,  and  attest  the  same  ;  and  shall  cause 
notice  thereof  to  be  immediately  served  on  the  executors  therein  nam- 
ed, or  upon  the  administrators  with  such  will  annexed,  and  to  be  pub- 
lished for  three  weeks  in  a  newspaper  printed  in  his  county,  if  there 
be  one,  the  expense  of  which  publication  shall  be  taxed  as  a  part  of 
the  costs  of  the  proceedings. 

Effe<Aofno-  $  38.  Upou  such  noticc  being  served  upon  such  executor  or  admi- 
nistrator, his  powers  and  authority  shall  cease,  and  he  shall  account 
to  the  representatives  of  the  deceased  person,  whose  alleged  will  was 

Prior  aot*.  contested,  for  all  monies  and  effects  received ;  but  such  executor  or 
administrator  shall  not  be  liable  for  any  act  done  in  good  faith,  pre- 
vious to  the  service  of  the  citation,  nor  for  any  act  so  done  in  the  col- 
lection of  monies,  or  the  pa}rment  of  debts,  after  the  service  of  the  ci- 
tation, and  previous  to  the  service  of  the  notice  of  revocation. 
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S  39.  The  saiTogBte's  fees  and  expenses  shall  be  paid  hy  the  party    abt.  s. 


eontesliiig  the  validity  of  the  will,  or  the  probate  thereof,  in  case  such  ^ 
will  or  probate  be  confim^ed ;  and  in  case  such  probate  be  revoked,  ^|^?|||^' 
the  party  who  shall  have  resisted  such  revocation,  may  be  required, 
by  the  surrogate,  to  pay  the  costs  and  expenses  of  the  procekhngs, 

either  personally,  or  out  of  the  property  of  the  deceased.     In  all  cases, 

SQcb  payment  may  be  enforced  by  process  of  attachment. 

A&TICL.B  THIRD. 

General  Pravieiona  applicable  to  Wills  of  Real  and  Personal 

Property. 

be.  Ift.  WOU  oirml  or  penond  property,  or  both,  how  to  be  ezeevted. 

4L  WkBesMs  to  gUtt  tlMir  plaeet  of  reMdenee,  &e. :  penalty  :  effect  of  omiMloe- 

tf  Writtan  wiDt  how  to  be  rcToked  or  cancelled. 

A  Xarriage  and  birth  of  iinie,  when  to  be  a  reroeation  of  a  prior  wiD. 

it.  Win  d  ■nmarried  woman  reroked  by  tnbeeqaent  marriage. 

Sk  Bead,  Ac.  to  eoorey  property  derited,  not  a  reroeation,  tie. 

SL  Chuige  or incnmbranee  not  areyocation  ;  property  to  paaa  anbject thereto. 

47  fc  4S.  Coareyanee,  fcc.  altering  estate  dcTued,  when  to  be  deemiMl  a  reT0calu»i.f 

#.  AAcr^KMv  child,  if  anprorided  for,  to  haTe  portion  of  estate. 

80l  DcTMce  or  ]^;atee  may  witneaa  will,  bot  deirise  to  him  Toid. 

SL  When  ahare  of  the  estate  to  be  sared  to  saeh  witness. 

ft  Legatee*  Jfcc.  dying  before  testator,  derise,  in  certain  cases,  not  to  lapse. 

■L  Whca  the  cancelling  of  a  second  will  is  not  to  reyiye  first  will. 

M.  Win  proved  and  reeovded,  when  to  be  retnmed,  and  to  whom. 

tt.  After  proof  of  will  before  surrogate,  deyisee,  kc.  may  app^  to  cirenit  jadge. 

flS.  PluCy  appealing  to  execvte  a  bond  ;  condition  thereot 

07.  Ciieait  jndge  may  rererse  decuion,  or  direct  feigned  issue. 

Sa  laeae  bow  to  he  made  vp  and  tried  ;  new  trial  thereon. 

SI  &  60.  Effect  of  the  determination  had  npon  such  issue ;  proceedings  thereon. 

Q  a  02.  Costs  by  whom  to  be  paid,  and  how  collected. 

A  Ceoit  of  chancery  may  take  proof  of  wills  lost  or  destroyed, 

61  Decree  establishing  any  such  will,  to  be  recorded,  he. 

%.  Coart  pending  suit  concerning  last  will,  may  restrain  administrators,  ke. 

66.  Extent  of  three  but  sections. 

97.  Proof  required  in  respect  to  lost  wills  in  future  cases. 

€9u  Certain  proriiions  to  apply  to  former  as  well  as  future  wills. 

69.  Prorisions  as  to  rsTOcations,  to  what  wills  to  ^>ply. 

70.  Execution  or  construction  of  prior  wills  not  affected  by  this  Title, 

71.  Term  **  wiQ"  to  include  codicils. 

S  40.  Every  last  will  and  testament  of  real  or  personal  property,  wuhhow  tw 
or  both,  shall  be  executed  and  attested  in  the  following  manner : 

1.  It  shall  be  subscribed  by  the  testator  at  the  end  of  the  will  : 

2.  Such  subscription  shall  be  made  by  the  testator,  in  the  presence 
of  each  of  the  attesting  witnesses,  or  shall  be  acknowledged  by  him, 
to  have  been  so  made,  to  each  of  the  attesting  witnesses : 

z.  The  testator,  at  the  time  of  making  such  subscription,  or  at  the 
time  of  acknowledging  the  same,  shall  declare  the  instrument  so  sub- 
scnbed,  to  be  his  last  will  and  testament : 

4.  There  shall  be  at  least  two  attesting  witnesses,  each  of  whom 
dudl  sign  his  name  as  a  witness,  at  the  end  of  the  will,  at  the  request 
of  the  testator." 


(IS)  1R.L.864,«X 
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'"'"^'        5  41.  The  witnesses  to  any  will,  shall  write  opposite  to  their 

wkMM  io  i^n>^  ^>r  respective  places  of  residence ;  and  eveiy  person  whs 

JJJI^J^'jj'^  shall  sign  the  testator's  name  to  anv  will  In-  his  direcuon,  shall  write 

*''*^^   his  own  name  as  a  witness  to  the  will.     ^Vh««ver  shall  neglect  Is 

comply  with  either  of  the»e  provisions,  shali  ilirfeit  fifty  dollars,  to  be 

recovered  by  any  person  interested  in  tlie  property  devised  or  fae> 

queathed,  who  will  sue  for  the  same.     Such  omission  shall  not  aflect 

the  validity  of  any  will ;  nor  shall  any  person  liable  to  the  penalty 

aforesaid,  be  excused  or  incapacitated  on  that  account,  from  testifying 

respecting  the  execution  of  such  will. 

WriitoMiring     3  42.  No  will  in  writing  except  in  the  cases  herein  after  mention- 

BOW  to  M 

r^okj^  ed,  nor  any  part  thereof,  shall  be  revoked,  or  altered,  otherwise  thia 
by  some  other  will  in  writing,  or  some  other  writing  of  the  testator, 
declaring  such  revocation  or  alteration,  and  executed  with  the  same 
formalities  with  which  the  will  itself  was  required  by  law  to  be  exe- 
cuted ;  or  unless  such  will  be  burnt,  torn,  cancelled,  obliterated  or 
destroyed,  with  the  intent  and  for  the  purpoi^e  of  revoking  the  same, 
by  the  testator  himself,  or  by  another  persiin  in  his  presence,  by  his 
direction  and  consent ;  and  when  so  done  by  another  person,  ti^  di- 
rection and  consent  of  the  testator,  and  the  fact  of  such  injury  or  de- 
struction, shall  be  proved  by  at  least  two  witnesses.'^ 

wm  when  S  43.  If  after  the  making  of  any  will,  disposing  of  the  whole  estate 
muriun  and  of  the  tcstator,  such  testator  shall  marrv,  and  have  issue  of  such  mu- 
riage,  bom  either  in  his  life-time  or  after  his  death,  and  the  wife  or 
the  issue  of  such  marriage  shall  be  living  at  the  death  of  the  testator, 
such  will  shall  be  deemed  revoked,  unless  provision  shall  have  been 
made  for  such  issue  by  some  settlement,  or  unless  such  issue  shall  be 
provided  for  in  the  will,  or  in  such  way  mentioned  therein,  as  to  show 
an  intention  not  to  make  such  provision ;  and  no  other  evidence  to 
rebut  the  presumption  of  such  revocation,  shall  be  received. 

win  of  no-       3  44.  A  will  executed  by  an  unmarried  woman,  shall  be  deemed 

nuinMd  wo»  ' 

"u.  revoked  by  her  subsequent  marriage. 

Bond,it«.to  $  45.  A  bond,  agreement,  or  covenant,  made  for  a  valuable  confli- 
pertydeTiMd,  deration,  by  a  testator,  to  convey  any  property  devised  or  bequeathed 
tion,  Ac.  in  any  will  previously  made,  shall  not  be  deemed  a  revocation  of  such 
previous  devise  or  bequest,  either  at  law  or  in  equity ;  but  such  pro- 
perty shall  pass  by  tlie  devise  or  bequest,  subject  to  the  same  reme* 
dies  on  such  bond,  agreement,  or  covenant,  for  a  specific  performance 
or  otherwise,  against  the  devisees  or  legatees,  as  might  be  had  by  law 
against  the  heirs  of  the  testator,  or  his  next  of  kin,  if  the  same  had 
descended  to  them. 

JJjJjJJ^,**     S  46.  A  charge  or  incumbrance  upn  any  real  or  personal  estate, 
5JJ^*  wvoet-  ^  iii^  purpose  of  securing  the  payment  of  money,  or  (he  performance 

(14)  1  R  I..  !»5,  §  s. 
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esMUHt,  riiall  not  be  deemed  a  reyocaiioii  of  any  will  reladog    art.  a. 
le  eataie,  previously  executed ;  but  the  deyises  and  l^[acie6 
mlainffid,  shall  pass  and  take  effect,  sulgect  to  such  charge  at 


A  ooDveyance,  settlement,  deed,  or  other  act  of  a  testator,  conT«Tinct, 
I  lus  estate  or  interest  in  property,  previously  devised  or  be-  b^d^'!^*^ 
by  him,  shall  be  altered,  but  not  wholly  divested,  shall  not  '^®^**'*" 
d  a  revocation  of  the  devise  or  bequest  of  such  property ;  but 
ise  or  bequest  shall  pass  to  the  devisee  or  legatee,  the  actual 
interest  of  the  testator,  which  would  otherwise  descend  to 
;,  or  pass  to  his  next  of  kin ;  unless  in  the  instrument  by 
tch  alteration  is  made,  the  intention  is  declared,  that  it  shall 
18  a  revocation  of  such  previous  devise  or  bequest. 

But  if  the  provisions  of  the  instrument  by  which  such  altera-  ib. 
oade,  are  wholly  inconsistent  with  the  terms  and  nature  of 
ivious  devise  or  bequest,  such  instrument  shall  operate  as  a 
»  thereof,  unless  such  provisions  depend  on  a  condition  or 
Qcy,  and  such  condition  be  not  performed,  or  such  contingen- 
t  happen. 

Whenever  a  testator  shall  have  a  child  bom  after  the  mak-  Afw  txiru 
is  will,  either  in  his  life-time  oc  after  his  deatli,  and  shall  die,  provuioa  for, 
such  child,  so  after  born,  unprovided  for  by  any  settlement,  tioo  of  ouu' 
her  provided  for,  nor  in  any  way  mentioned  in  his  will,  every 
U  shall  succeed  to  the  same  portion  of  the  father's  real  and 

estate,  as  would  have  descended  or  been  distributed  to  such 
the  father  had  died  intestate,  and  shall  be  entitled  to  recover 
i  portion  from  the  devisees  and  legatees,  in  proportion  to,  and 
e  parts  devised  and  bequeathed  to  them,  by  such  will. 

If  any  person  shall  be  a  subscribing  witness  to  the  execu-  uevuee  ar 
iny  will,  wherein  any  beneficial  devise,  legacy,  interest  or  '^u.!^  w?8[, 
oent  of  any  real  or  personal  estate,  shall  be  made  to  such  wit-  hiln  vow?  ^ 
i  such  will  cannot  be  proved  without  the  testimony  of  such 
the  said  devise,  legacy,  interest,  or  appointment,  shall  be 
iar  only  as  concerns  such  witness,  or  any  claiming  under 
id  such  person  shall  be  a  competent  witness,  and  compellable 
r  respecting  the  execution  of  the  said  will,  in  like  manner  as 
h  devise  or  bequest  bad  been  made.^^ 

But  if  such  witness  would  have  been  entitled  to  any  share  whon  shaia 
istator's  estate,  in  case  the  will  was  not  established,  then  so  tobl^*g^l**to 
the  share  that  would  have  descended,  or  have  been  distribut-  ''"*^*'  ^*'»n*^ 
:h  witness,  shall  be  saved  to  him,  as  will  not  exceed  tlie  value 
!vise  or  bequest  made  to  him  in  the  will,  and  he  shall  recover 

(15)  1  R.  L.  887.  §  12. 
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TITLE  1.  the  siime  of  the  devisees  or  legatees  named  in  the  will,  in  proporticn 
'^•^'^^"^^  to,  and  out  of,  the  parts  devised  and  bequeathed  to  them. 

Devi-ein  S  52.  Whcnevcf  any  estate,  real  or  personal,  shall  be  devised  or 

S^t  liV^'  bequeathed  to  a  child  or  other  descendant  of  the  testator,  and  such 
legatee  or  devisee  shall  die  during  the  life-time  of  the  testator,  leav- 
ing a  child  or  other  descendant  who  shall  survive  such  testator,  such 
devise  or  legacy  shall  not  lapse,  but  the  property  so  devised  or  be- 
queathed shall  vest  in  the  surviving  child  or  other  descendant  of  the 
legatee  or  devisee,  as  if  such  legatee  or  devisee  had  survived  the  tes- 
tator and  had  died  intestate. 

CknceUuif  of     S  53.  If,  after  the  mdcing  of  any  will,  the  testator  shall  duly  make 

n«rt°tor^Te  su^d  exccute  a  second  will,  the  destruction,  cancelling  or  revocation  of 

fiirt,  except,  gy^j^  second  will,  shall  not  revive  the  first  will,  unless  it  appear  by  the 

terms  of  such  revocation,  that  it  was  his  intention  to  revive  and  give 

effect  to  his  first  will ;  or  unless  after  such  destruction,  cancelling  or 

revocation,  he  shall  duly  republish  his  first  will. 

wuii.  when  S  54.  All  wills,  whenever  proved  according  to  law,  except  such 
Sd,*^'to™'  ^^  ^^^  required  to  be  deposited,  shall,  after  being  recorded,  be  retum- 
*'**•"•  ed  upon  demand,  to  the  person  who  delivered  the  same  ;  or  in  case 
of  his  deatli,  insanity,  or  removal  from  the  state,  to  any  devisee  named 
in  such  will,  or  to  the  heirs  or  assigns  of  such  devisee ;  or  if  the  same 
relate  to  personal  estate  only,  to  any  acting  executor  of  such  will,  or 
administrator  with  the  will  annexed,  or  to  a  legatee  named  therein. 

Appeal  irom  S  55.  After  any  will  of  real  or  personal  estate,  or  of  both,  shall 
Srea!t|Idgc.  l^^^ve  been  proved  before  a  surrogate,  any  devisee  or  legatee  named 
therein,  or  any  heir  or  next  of  kin  to  the  testator,  may,  within  three 
months  thereafter,  appeal  to  the  circuit  judge  of  the  circuit,  from  the 
decision  of  the  surrogate,  either  admitting  such  will  to  record,  or  pro- 
bate, or  refusing  the  same :  and  upon  such  appeal  being  filed  with 
the  surrogate,  it  shall  stay  the  recording  or  the  probate  of  such  will, 
until  it  be  determined. 

Party  appeal-  S  56.  The  party  filing  such  appeal,  shall,  at  the  same  lime,  exe- 
eutea bond.  <^ute  and  file  with  the  surrogate,  a  bond  in  the  penalty  of  one  hundred 
dollars,  to  the  people  of  this  state,  with  such  sureties  as  the  surrogate 
shall  approve,  conditioned  for  the  diligent  prosecution  of  such  appeal, 
and  for  the  payment  of  such  costs  as  shall  be  taxed  against  him,  in  the 
event  of  his  failure  to  impeach  the  validity  or  execution  of  such  will. 
No  appeal  shall  be  deemed  valid,  until  such  bond  be  filed. 

Power  of  cir-     ^  57.  If  it  appear  to  the  circuit  judge  that  the  decision  of  the  8iu> 
oS*alljiS'    rogate  was  erroneous,  he  may,  by  order,  reverse  such  decision ;  and 
if  such  reversal  be  founded  upon  a  question  of  fact,  shall  dirtet  a 
feigned  issue  to  be  made  up,  to  try  the  questions  arising  upon  the  ap- 
plication to  prove  such  will,  and  sbfill  direct  the  same  to  be  tried  at 
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next  circuit  court,  to  be  held  in  the  county  where  the  surrogate's    art.  3. 
ia<m  was  made. 


S  58.  Such  issue  shall  be  made  up  and  tried  in  the  same  manner  iMue,  how  to 
iwiies  awarded  by  the  court  of  chancery ;  but  a  new  trial  of  such  •ndtned."^ 
me  may  be  granted  by  the  supreme  court,  in  the  same  manner  as  if 
hd  been  fbrmed  in  a  suit,  originally  commenced  in  such  court. 

S  59.  The  final  determination  of  such  issue,  shall  be  conclusive  as  Bfloet  oftho 
the  &cts  therein  controverted,  in  respect  to  wills  of  personal  estate  ti^tad"ai«D 
ly,  upon  the  parties  to  the  proceedings :  if  such  determination  be '"    *"^' 
fiivor  of  the  validity  of  such  will,  either  of  real  or  personal  estate, 
in  &Tor  of  the  sufficiency  of  the  proof  thereof,  the  surrogate,  to 
bom  such  determination  shall  be  certified,  shall  record  such  will, 
-  admit  the  same  to  probate,  as  the  case  may  he. 

5  60.  If  such  determination  be  against  the  validity  of  such  will,  ib. 
r  against  the  competency  of  the  proof  thereof,  the  surrogate  shall  an- 
al and  revoke  the  record  or  probate  thereof,  if  any  shall  have  been 

S  61.  The  costs  and  expenses  of  making  up  an  issue,  and  of  the  cotti,  by 
rial  thereon,  and  all  subsequent  costs  thereon,  shall  be  paid  by  the  p^aT^S, 
trtf  ^>pealing,  in  case  of  his  failure  to  impeach  the  validity  or  exe- 
otioD  of  the  will.     Such  costs  and  expenses  may  be  collected  in  a 
ait  upon  the  bond  herein  directed  to  be  given,  which  shall  be  prose- 
Qled  far  that  purpose  whenever  directed  by  the  surrogate. 

S  62.  If  the  appellant  succeed  in  impeaching  the  validity  or  exe-  ib. 
Qticm  of  the  will,  the  party  who  shall  have  maintained  such  validity 
r  execution,  may  be  required,  by  the  surrogate,  to  pay  the  costs  and 
ipeoses  of  the  proceedings,  either  personally  or  out  of  the  property 
(the  deceased ;  and  such  payment  may  be  enforced  by  process  of  at- 
adiment. 

S63.  Whenever  any  will  of  real  or  personal  estate  shall  be  lost  wiibiottor 

^  dcstrpyed. 

)r  destroyed,  by  accident  or  design,  the  court  of  chancery  shall  have 
be  same  power  to  take  proof  of  the  execution  and  validity  of  such 
KD,  and  to  establish  the  same,  as  in  the  case  of  lost  deeds. 

S  64.  Upon  such  will  being  established  by  the  decree  of  a  compe-  n>.  Decree 
ent  court,  such  decree  shall  be  recorded  by  the  surrogate,  before  win  to  ue're- 
nhom  the  will  might  have  been  proved,  if  not  lost  or  destroyed,  and  "^^     ' 
otters  testamentary,  or  of  administration,  with  the  will  annexed, 
ibaD  be  issued  thereon  by  him,  in  the  same  manner  as  upon  wills 
hilj  proved  before  him. 

8  66.  If  before,  or  during  the  pendency  of,  an  application  to  prove  ib.  court 
lost  or  destroyed  will,  letters  of  administration  be  granted  on  the  IHimi^ra-'^ 
itateof  the  testator,  or  letters  testamentary  of  any  previous  wiH  of***"'^*^* 


r. 
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tke  lesutor  be  eranied,  the  court,  to  wludi  lodi  appUoUioo  vhall  In 
made,  shall  hare  aotborin-  to  re^traLn  tbe  a^.iiiistraton  or  executoif 
so  appointed,  from  anr  act5  or  proceedings,  which  it  maj  judge  would 
be  injurious  to  the  legatees  or  deTJsees  clahnii^  under  such  lost  or  de- 
strored  will. 

2  66.  Tbe  three  lait  sectioos  shall  extend  to  wills  of  hmI  and  pe^ 
sonal  propertv  alreadr  executed. 

3  67.  So  will  of  anv  testator  who  shall  die  after  this  Chapter  Aill 
^1^"^^^    take  efiect  as  a  law,  shall  be  allowed  to  be  prored  asi  a  lost  or  de- 

strojed  will,  unless  the  same  shall  be  proved  to  hare  been  in  exiatenes 
at  the  time  of  the  death  of  the  testator ;  or  be  shown  to  have  befla 
fraudulently  destroved,  in  the  life  time  of  the  testator ;  nor  nnle«  ill 
provisions  shall  be  clearly  and  distinctly  proved,  by  at  least  two  credi- 
ble witnesses,  a  correct  copy  or  draft  being  deemed  equivalent  to  one 
witness. 

Avvitctam       J  68w  The  provisions  of  this  Title,  in  relation  to  the  proof  aid 

poTK<M».    probate  of  wills  hereafter  to  be  had,  and  the  jurisdiction  of  the  n^ 

rogate,  and  his  proceedings  thereon,  shaU  apply  as  well  to  wills  mada 

previous,  as  to  those  made  subsequent,  to  the  time,  when  this  Chapter 

shall  take  efiect 

S  69.  The  provisions  of  this  Title,  in  relation  to  the  reirocation  d 
wilU,  shall  apply  to  all  wills  made  by  any  testator,  who  shall  be  lif* 
ing,  at  the  expiration  of  one  year,  from  the  time  this  Chapter  shaU 
take  efiect. 

Phor  wiflf        $  70.  The  provisions  of  this  Title  shall  not  be  construed  to  imptir 

not  iJb0lcd. 

the  validity  of  the  execution  of  any  will  made  before  this  Chapter 
shall  take  effect,  or  to  aflfect  the  construction  of  any  such  will. 

'"wui*  to        $11.  The  term  ^^  will,^  as  used  in  this  Chapter,  shall  include  all 
codicib.       codicils,  as  well  as  wills.'* 


tD  ravocA* 


TITLE  II. 

OF  GRANTING  LETTERS  TESTAMENTARY  AJfD  OF  ADMIN ISTRATlOf. 

Art.  1.^ — Of  granting  letters  testamentary. 

Art.  :2. — Of  granting  letters  of  administration  with  the  will  anneied,  and  idcuho' 

intestacy. 
Art.  3. — General  provisions  relating  to  letters  teiitamentary  and  of  adndBiitretiMt 

miscelJaneous  prorisions  respecting  the  duties  of  surrogatea,  and  iht  li* 

cording  of  wills  and  letters. 

ARTICLE  FIRST. 

0/  granting  Letters  Testamentary. 

8bc.  1.  Win  of  personal  estate  being  prored,  surrogate  to  issue  letters  to  ezeevtors. 
8.  Letteas  not  to  issue  till  thirty  days  after  will  proved ;  objeetions  nay  befle^ 

(16)1  R.  L.  86B,  $  29. 
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,»>  Whmmtmt^tfmitourf9»9!Memtani  procei>diiy  tf«nbcinooBip^t<at,lfce.  AET.  1. 

4.  MmnAfd  m  nmum  gatitlcd  to  kttori,  if  haaband  roMcnt ;  eAet  of  sseh  eoaMOt. 

5.  Aflltr  disability  of  budot,  alien,  fte.  icmoTod,  avpplanoiilwy  Uttan  to  be  isniad. 
C  If  CTeiiier,  Ite.  objeet  to  ezeentor,  tunoigate  to  inqiiire,  and  may  nqnire  bond. 
1.  Boailabegivca  by  nos-ieaident  exeeotor. 
■8^  F  r     '"  BHiy  lenooBce  by  inatnunent  in  writing ;  bow  tobeeieented,  ke. 

i.  Puaannaaaed  as  exiecntor,  when  to  be  sumaoBed  to  appear  and  qualify,  4e. 
W.  Baw  saeh  suBmons  Is  to  be  serred. 
'II.  tangate  aa^  allow  Anther  time  to  appear  and  qoalify. 
tt  Whsa  each  pefBondeeased  tobaTe  reaooaced ;  eider  to  be  enterad  tharaapoa. 
]&  Bdbta  kttars  iasae,  czeeator  to  take  aa  oath  or  aflbantion. 
14  Whaa  kttara  to  be  gnarted  with  the  wffl  aaaexed,  aad  to  whoaa. 
lik  Biacalan  aaaaed  in  will,  bat  not  la  letters,  sapeneded  till  they  qaalify. 
K.  Beiare  letters,  exeeater  not  to  iaterfine,  except  to  pay  faneral  ehargas,  &e. 
17.  BBseator  of  exeeatornot  to  adaunister  on  estate  of  first  testator,  he. 
I8L  If  after  latlars  giaated,  iwaiphifait  be  asade  agunst  exactor,  samgate  to  iaqaire. 
HL  f?Haf^*T**»f '"■■■   ■■"p|iiii'"i'ii*^j^«w*^^— *»*^ 
Hl  ftaeaadiags  apca  eitatioa,  whea  execator  asay  be  reqairad  to  gire  bead. 
WL  Execator  arfaen  to  be  saperseded ;  new  letters  when  to  be  granted. 

letters  widi  the  will  annexed  are  gnated,  will  to  be  ebserrsd,  he. 


S  !•  When  any  will  of  personal  estate  shall  have  been  duly  ad-  whin  itttsn 
litted  to  probate,  the  surrogate  who  took  such  proof,  shall  issue  ^  ^  """^ 
iders  testamentary  thereon,  to  the  persons  named  therein  as  execu- 
gs,  who  are  competent  by  law,  to  serve  as  such,  and  who  shall  ap- 
car  and  qualify.*^ 

S  S.  No  letters  testamentary  shall  be  granted,  until  the  expiration  ib.  aodaw 
t  diirty  days  after  the  will  shall  have  been  proved,  during  which  Siui^objsft- 
ime  any  relative  or  creditor  of  the  deceased,  or  any  other  person  in- 
erested  in  his  estate,  may  file  objections  with  the  surfOgate,  to  the 
^tinil^  of  letters  testamentary,  to  any  one  or  more  of  the  persons, 
mned  in  such  will  as  executors. 

3  3.  No  person  shall  be  deemed  competent  to  serve  as  an  execu-  penou  in- 
tor,  who,  at  the  time  the  will  is  proved,  shall  be,  t^^rHtH' 

1.  Incapable  in  law  of  making  a  contract,  (except  married  wo-*^^"' 
men:) 

s.  Under  the  age  of  twenty-one  years : 

I.  An  alieo  who  has  not  taken  the  preliminary  measures  to  entitle 
him  to  naturalization : 

i.  Who  shall  have  been  convicted  of  an  infamous  crime : 

i.  Who  upon  proof  shall  be  adjudged  incompetent  by  the  surrogate 
to  execute  the  duties  of  such  trust,  by  reason  of  drunkenness,  improvi- 
deDoe,  or  want  of  understanding. 

If  any  such  person  be  named  as  the  sole  executor  in  any  will,  or  if 
dlthe  persons  named  therein  as  executors,  be  incompetent,  letters  of 
^dnuBirtration,  with  the  will  annexed  shall  be  issu^,  as  hereinafter 
pronded,  in  the  case  of  all  the  executors  renouncing. 

S  4.  No  married  woman  shall  be  entitled  h)  letters  testamentary,  Muned  w^- 
<uikflB  her  husband  consent  thereto,  by  a  writing  to  be  filed  with  the  enuiJ«ito 


lotton. 


(17)  lR.L.445,§a. 
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^IT^'  surrogate :  and  bv  firing  sach  consent  he  shall  be  deemed  respond 
ble  ibr  her  acts  jointlj  with  her. 

iMim  ^  ^'  ^^  ^  disabilitj  of  a  person  under  ac:e,  or  being  an  alien,  or  a 
'o  ^  married  woman,  named  as  executor  in  anv  will,  shall  be  removed, 
before  the  execution  of  such  will  is  completed,  such  person  shall  be 
entitled  on  application,  to  supplementary  letters  testamentary,  to  be 
issued  in  the  same  manner  as  the  original  letters,  and  shall  tbereupoa 
be  authorised  to  join,  in  the  execution  of  such  will,  with  the  peraoos 
previouslf  appointed. 

ifrwriiif,  ;3  6.  If  oljections  be  made  bj  any  creditor  of  the  testator,  or  any 
«»e-ot^  legatee,  relative,  or  other  person  interested  in  his  estate  against  grant- 
«*qw»;  ing  letters  testamentary,  to  one  or  more  of  the  persons  named  in  the 
wiU  as  executors,  the  surrogate  shall  inquire  into  such  objections; 
and  if  it  appear  that  the  circumstances  of  any  person  named  as  such 
executor,  are  such,  that  in  the  opinion  of  the  surrc^te  they  would 
not  afford  adequate  security  to  the  creditors,  legatees  and  relatiines  iif 
the  deceased,  lor  the  due  administration  of  the  estate,  he  may  refiue 
letters  testamentary  to  any  such  person,  until  he  shall  give  the  lib 
bond  as  is  required  by  law,  of  administrators  in  cases  of  intestacy. 

S  7.  If  any  person  applying  fi>r  letters  testamentary,  shall  be  a 
S^hMd.     non-resident  of  the  state,  such  letters  shall  not  be  granted  until  the 
iqyplicant  shall  give  the  like  bond. 

EaermuK  $  8.  Any  persou  named  as  executor  in  a  will,  may  renounce  sndb 
iq)pointment,.by  an  instrument  in  writing  under  his  band,  attested  bjr 
two  witnesses,  and  on  the  same  being  proved  to  the  satisfaction  of  tlie 
surrogate,  who  took  proof  of  the  will,  it  shall  be  filed  and  recorded 
by  him.*® 

to  $  9.  If  any  person  named  as  executor,  shall  uot  appear  to  quaUfyi 
and  take  upon  himself  the  execution  ol  a  will,  within  thirty  days  after 
the  same  was  proved,  and  shall  not  have  renounced,  the  surrogate 
shall,  on  application  of  any  other  executor,  or  of  the  widow,  or  any  of 
the  next  of  kin,  or  any  legatee,  or  creditor  of  the  testitor,  issue  a  sum* 
mons  directed  to  such  executor,  requiring  him  to  appear  and  qualify) 
within  a  certain  time  therein  to  be  limited,  or  that,  in  default  thereof 
he  will  be  deemed  to  have  renounced  the  said  appointnient. 

ir«w  lerre^.  $  IQ,  If  the  pcrson  to  whom  such  summons  is  directed,  reside  with- 
in this  state,  it  shall  be  served  personally  on  him,  at  least  fourteen 
days  before  the  time  limited  therein  for  him  to  appear.  And  if  he  re- 
side, or  be,  out  of  the  state,  or  his  residence  be  unknown,  such  sum- 
mons may  be  served  by  publishing  it  in  the  state  paper,  for  at  least  six 
weeks  before  the  time  therein  specified  for  such  person  to  appear. 

(18)  1R.L.4«,§16. 
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S\\.  In  case  sickness,  or  other  accident,  or  any  reasonable  cause.    ^^^'  ^- 


roved  to  the  surrogate,  he  maj,  in  his  discretion,  allow  a  further  time  ^^2.^'^ 
vt  such  person  to  appear  and  qualify. 


S  IS.  If  any  person,  so  notified,  shall  not  appear,  according  to  the  wimk 
c£  such  summons,  or  within  the  time  allowed  by  the  order  of  hare  ra- 


the surrogate,  and  qualify  as  an  executor,  by  taking  an  oath  and  giy-  ^ 
\Dg  a  bond,  if  one  shall  have  been  required,  he  shall  be  deemed  to 
kve  renounced  the  appointment  of  executor,  and  the  surrogate  shall 
timeupon  enter  an  order,  reciting  the  said  summons,  the  proof  of  the 
ervice  thereof,  and  such  subsequent  order,  allowing  time,  if  any  was 
made,  and  the  neglect  of  such  person  to  appear  and  qualify,  and  de- 
claring and  decreeing,  that  such  person  has  renounced  his  appoint- 
moit  as  such  executor. 

S  IS*  Before  any  letters  testamentary  shall  issue  to  any  executor,  Esaeatorto 
ke  diali  take  and  subscribe  an  oath  or  affirmation  before  the  surrogate, 
or  in  case  of  sickness,  or  other  inability  to  attend  the  surrogate,  before 
anj  officer  authorised  to  administer  oaths,  that  he  will  faithfully  and 
knestly  discharge  the  duties  of  an  executor ;  which  oath  shall  be 
filed  in  the  oflSce  of  the  surrogate. 

$  14.  If  all  the  persons  named  in  a  will  as  executors,  shall  renounce,  whenisctMB- 
or  after  summons  issued  and  served  as  aforesaid,  shall  neglect  to  quali-  with  St^ 
fy,  or  shall  be  legally  incompetent,  then  letters  testamentary  shall  issue,  u?wbom. 
and  administration  with  the  will  annexed  be  granted,  as  if  no  execu- 
tors were  named  in  such  will,  to  the  residuary  legatees,  or  some  or 
one  of  them,  if  there  be  any ;  if  there  be  none  that  will  accept,  then 
to  an?  principal  or  specific  legatee,  if  there  be  any ;  if  there  be  none  that 
will  accept,  then  to  the  widow  and  next  of  kin  of  the  testator,  or  to 
my  creditor  of  the  testator,  in  the  same  manner,  and  under  the  like 
regulations  and  restrictions,  as  letters  of  administration,  in  case  of  in- 
testacy. 

S  15.  Every  person  named  in  a  will  as  executor,  and  not  named  as  Exeooton 
sucb  in  the  letters  testamentary,  or  in  letters  of  administration  with  letten  not  to 
the  will  annexed,  shall  be  deemed  to  be  superseded  thereby,  and  shall 
have  no  power  or  authority  whatever,  as  such  executor,  until  he  shall 
appear  and  qualify. 

3  16.  No  executor  named  in  a  will,  shall,  before  letters  testamen-  Power  of  ex- 
t»y  aie  granted,  have  any  power  to  dispose  of  any  part  of  the  estate  letton. 
of  the  testator,  except  to  pay  funeral  charges,  nor  to  interfere  with 
such  estate  in  any  manner,  further  than  is  necessary  for  its  preserva- 
tion. 

S  17.  No  executor  of  an  executor,  shall,  as  such,  be  authorised  to  f*^^'^t 
administer  on  the  eetate  of  the  first  testator ;  but  on  the  death  of  the  ^,f^"^' 
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''^^^^  sole  or  surriving  execator  of  aor  kst  will,  letters  of  adminktratiQii 
with  the  will  annexed,  of  the  assets  of  the  first  testator  left  nnadmini^ 
tered,  shall  be  issued  in  the  maniier  and  with  the  anthoritj  herein  wt 
ter  proTided. 

iii«  S  IS.  If  after  letters  testamentary  diall  have  been  granted  to  anjr 
\  am-  person,  named  as  executor,  in  anr  will,  complaint  shall  be  made  to 
the  surrogate  of  the  count)*  in  which  such  letters  were  granted,  bjr  any 
person  interested  in  the  estate  of  the  deceased,  that  the  person  so  ap 
pointed  executor  has  become  incompetent  b?  law  to  serve  as  such, « 
that  his  circumstances  are  so  precarious  as  not  to  aflbrd  adequate  se- 
curity for  his  due  administration  of  the  estate,  or  that  he  has  removedi 
or  is  about  to  remove,  from  this  state,  the  surrogate  shall  proceed  to 
inquire  into  such  complaint. 

3  19.  Such  surrogate  shall  thereupon  issue  a  citation  to  the  penon 
Ei«i7  complained  of,  requiring  him  to  appear  before  such  surrogate,  at  a  dsf 
and  place  therein  to  be  specified,  U>  show  cause  why  he  should  not  bs 
superseded ;  which  citation  shall  be  personally  served  on  the  peiaoo 
to  whom  it  may  be  directed,  at  least  six  days  before  the  return  there- 
of^ if  he  be  in  the  county ;  and  if  he  shall  have  absconded  from  such 
count}',  it  may  be  served  by  leaving  it  at  his  place  of  residence. 

S  20.  Upon  due  proof  of  the  service  of  such  citation,  the  surrogate 
ZaZ^^  shall  proceed  at  the  day  appointed,  or  on  such  other  day  as  be  shall 
^S^Smt  iq^int,  to  hear  the  proofii  and  allegations  of  the  parties ;  andifitap- 
pear  that  the  circumstances  of  the  person  so  appointed,  are  precariotf 
as  aforesaid,  or  that  such  person  has  removed,  or  is  about  to  teman^ 
from  this  state,  he  shall  require  such  person  to  give  bond  with  sme* 
ties,  like  those  required  by  law  of  administrators,,  within  a  reasonable 
time,  not  exceeding  five  days. 

^Il^^^       S  21.  If  such  person  neglect  to  give  such  bond,  or  if  it  appear  that 
*^  he  is  legally  incompetent  to  serve  as  executor,  the  surrogate  shall  by 

order  supersede  the  tetters  testamentary  so  issued  to  such  person, 
whose  authority  and  rights  as  an  executor  shall  thereupon  cease ;  airf 
if  there  be  no  acting  executor  of  such  will,  the  surrogate  shall  grant 
letters  of  administration  With  the  will  annexed,  of  the  assets  of  tha 
deceased  left  unadministered,  as  provided  in  this  Title. 

.^rfninuirt.       S  22.  In  all  cases  where  letters  of  administration  with  the  will  aa- 

^uuioniA.  HCXcd,  shall  be  granted,  the  will  of  the  deceased  shall  be  observed 

and  performed ;  and  the  administrators  with  such  will,  shall  have  the 

rights  and  powers,  and  be  subject  to  the  same  duties,  as  if  they  had 

b^n  named  executors  in  such  will.'* 


(19)  1  R.  L.  316,  §  21. 
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AHnOIiB  SBCON D.  ART.  S. 

{f  granOng  Z^eiiers  of  AdministraHon  triih  the  Witt  annexedj 

and  in  cases  of  Intestacy. 


iftc  S.  Oim>i»  of  caeh  coontj,  in  certain  eaiei  to  hare  excIotlTe  jwisdietioa. 

M.  Jigirfitiioa  oTflurrogiUcs  in  regard  to  non-reaideot  inteatatei ;  when  ezehulTaw 

I5i  iliiaiiirtnliM  fint  appointed  in  sneh  cafe,  to  hare  exclnuTe  authority,  4e. 

SL  Mfatv  lettcn  granted,  death  of  inteitate  to  be  prored,  and  how. 

fr.  Who  entitled  to  letten  of  administration,  and  in  what  order. 

BL  (Mar  of  pivfierence  where  there  are  seTeral  pcnona  in  fame  degree. 

9l  Adwaiatntion  on  estate  of  nutrried  woman,  to  be  granted  to  hosband,  dec. 

M.  Ifyited  to  another,  bahmee  of  assets  to  be  paid  to  hosband. 

SL  Foreign  executors,  Ac  when  entitled  to  administration  on  estates  of  non-ieeidMta. 

S.  Certain  persons  dccfauned  incapable  of  reeeiring  letters  of  administntion. 

&  UmimiKt  be  entitled,  letters  to  be  granted  to  his  guardian. 

%L  Wkea  person  not  entitled  may  be  joined  in  letten. 

SS.  Bcmmciatioa  of  persons  haring  prior  right ;  citation  to  such  persons. 

&  dtarinn  how  to  be  senred. 

S7.  Attflvnej-gcnenl  to  be  cited,  unless  it  be  shewn  that  intestate  left  hiadred. 

0.  Special  letters  for  the  collection  of  intestate's  effects,  when  to  be  issued. 

W.  Autkoffity  and  duties  of  such  collector. 

40l  Powers  of  collector  when  to  cease ;  his  duty  thereupon. 

41.  Ercryadaaiaistnitor  or  collector  to  take  oath,  before  letters  are  issued. 

tL  Administiator  to  giro  bond  with  sureties ;  penalty  and  condition  theieof. 

41.  Collector  to  grre  bond ;  penalty  and  condition  thereof. 

$23.  The  surrogate  of  each  county  shall  have  sole  and  exclusive  sonegatM 
power,  within  the  county  for  which  be  may  be  appointed|  to  grant  uei"d^i«* 
kctefs  of  administration  of  the  goods,  chattels,  and  credits  of  persons 
Ijring  intestate,  in  the  following  cases : 

K  Where  an  intestate,  at  or  immediately  previous  to  his  death, 
VIS  an  inhabitant  of  the  county  of  such  surrogate,  in  whatever  place 
nch  death  may  have  happened  : 

2.  Where  an  intestate,  not  being  an  inhabitant  of  this  state,  shall 
die  in  the  county  of  such  surrogate,  leaving  assets  therein  : 

3.  Where  an  intestate,  not  being  an  inhabitant  of  this  state,  shall 
die  out  of  the  state,  leaving  assets  in  the  county  of  such  surrogate, 
iDd  in  no  other  county : 

4.  Where  an  intestate,  not  being  an  inhabitant  of  this  state,  shall 
die  oat  of  the  state,  not  leaving  assets  therein,  but  assets  of  such  in- 
teitate shall  thereafter  come  into  the  county  of  such  surrogate.^^ 

S  24.  Whenever  an  intestate,  not  being  an  inhabitant  of  this  state,  Non-rasidaBt 

in^^^a4At^^B 

ibaD  die  out  of  the  state  leaving  assets  in  several  counties,  or  assets 
of  such  intestate  shall  after  his  death  come  into  several  counties,  the 
lorrogate  of  any  county  in  which  such  assets  shall  be,  shall  have 
power  to  grant  letters  of  administration  on  the  estate  of  such  intes- 
tate; but  the  surrogate,  who  shall  first  grant  letters  of  administration 
eo  nch  estate,  shall  be  deemed  thereby,  to  have  acquired  sole  and 
exclasive  jurisdiction  over  such  estate,  and  shall  be  vested  with  all 
tbe  powers  incidental  thereto.*® 

(SO)  1R.L.446,$8;  Laws  of  1828, p. S2, § 2  ;  1824,p.882. 
TOL.  n.  10 
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guanhaii*:  irn-.-:.v  ■  ;"  :Lt?  vi! :  :c!.v.iv..>  -  ^-..-r  !].\..>  will  accept  the 
same,  then  t-"*  thv  c rediiors  • :'  '/.-■  .lv.» .:--  : ;  .-.;.  :  :}  ^  ■  rc-.i.:or  first  ap- 
plv::-::,  if  o:horw:v?  ■:  '::.\»<\* :.:.  >^\i"!  l-v  •;  •  ■!'  ;  ■  .;  :r^^ncnoe;  if 
no  i-redito:  applv.  xl\:.  :.•  :::.;■  ■■••.•.:  :■■  >  ■:.  -  :  jxT'*.':.*  Ir^^Ilr  conipe- 
lent :  but  in  rhv  cItv  .-f  Nvw-V.  rk,  :hv  ]-:bV.-:  .J:v.ir.:<:rator  shall 
have  preference  isfter  the  r.ov:  "f  k»r..  «'\r-:  crt^ii:- rs  ai.J  all  o:her  per- 
sons: and  in  tht  •■■her  crjn-i'-^  "fthi'^  <::;:».  Tl.e  o"»-:r.:v  treasurer  shall 
have  preferc-rii.e  nevt  after  rr»:-':i:"rs,  "Vf-r  all  «'thtr  persons.  And  in 
the  case  of  a  niarrioci  w.->man  dyiiii:  ii.!«^sra!e,  her  h'-isband  shall  be  en- 
titled to  adniini^trri'i-jn.  iii  preference  t->  fiv.y  oilier  pers«.in  as  herein 
after  provided.-- 

ozjeiofpn^-     J  2S.  When  thtrt-  shall  I'e  sever.il  i»er*»n<  i^f  The  same  detrreeof 
•*»i-i.!ia     kmared  tu  the  iritesiate.  t?r.T:tIe:!  i.«  «ii!n:ir.j<»rai.o:..  ihev  shall  be  pre- 


■•iiMr  d«'f  rrt 


pre- 
ferred! in  ihc  Ml  •-•wine  order  :  First.  r:;.i!rx  to  feir.a!e<  :  soC""»nd.  rela- 
tives c.-f  the  whole  bK>xl  lu  ih-'M:-  nf  the  half  Mi^xi :  third,  unmarried 
women  in  Mirh  p.^  are  married  ;  and  when  ih*  re  are  several  persons 


(21)  IR   L    Ui.  S3:  Law*  ..f  1«2S.  }•  ^2.  =2:  1*24.  p    332      ;22)  1  R  L    44,  55- 
(S3)  I  R  L  314.  <  17  :  U-7.  <  S 
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equally  entitled  to  administration,  the  surrogate  may,  in  his  discretion,    art.  z 
grant  letters,  to  one  or  more  of  such  persons. 


S  ^9.  \  husband,  as  such,  if  otherwise  competent  according  to  law,  AdrnWrtrt- 
diaVV  be  solely  entitled  to  administration  on  the  estate  of  his  wife,  and  of^^m*^ 
shall  give  bond  as  other  persons,  but  shall  be  liable  as  administrator,  gSSfto*** 
for  the  debts  of  his  wife,  only  to  the  extent  of  the  assets  received  by  '  *^ 

him.  If  he  shall  not  take  out  letters  of  administration  on  her  estate, 
k  shall  be  presumed  to  have  assets  in  his  hands,  sufHcient  to  satisfy 
ilia  debts,  and  shall  be  liable  therefor :  and  if  he  shall  die,  leaving 
any  assets  of  his  wife  unadministered,  they  shall  pass  to  his  executors 
or  administrators,  as  part  of  his  personal  estate,  but  sliall  be  liable  for 
ber  debts  to  her  creditors,  in  preference  to  the  creditors  of  the  hus- 
bttd.** 

3  30.  If  letters  of  administration  on  the  estate  of  a  married  woman,  ib^  ^r^*^ 
dball  be  granted  to  any  other  person  than  her  husband,  by  reason  of  Mtihow  du^ 
his  neglect,  refusal,  or  incoinpetency  to  take  the  s^mie,  such  adminis- 
trator shall  account  for,  and  pay  over,  the  assets  renjaining  in  his 
lands,  after  the  payment  of  debts,  to  such  husband,  or  his  personal 
lepresentatives. 

S  31.  In  all  cases  where  persons,  not  inhabitants  of  tliis  state,  shall  Fonifn  ex*- 
ie,  leaving  assets  in  this  state,  if  no  application  for  letters  of  admin-  wh^i^!* 
irtration  be  made  by  a  relative  entitled  thereto,  and  legally  compe-  nktrui^ra 
tent,  and  it  shall  appear  that  letters  of  administration  on  the  same  ea-  ?S!i£!ito["^^ 
tite,  or  letters  testamentary,  liave  been  granted  by  competent  author- 
ity, in  any  other  state  of  the  United  States,  then  the  person  so  ap- 
pointeil,  on  producing  such  letters,  shall  be  entitled  to  letters  of  ad- 
ministration in  preference  to  creditors,  or  any  other  persons,  except 
die  public  administrator  in  the  city  of  New- York. 

$  32.  No  letters  of  administration  shall  be  granted  to  a  person  con-  certain  per- 
victed  of  an  infamous  crime,  nor  to  any  one  incapable  by  law  of  mak-  incapable  of 

I       .  .  .  r  1       TT    •       1  ri  receiving  l•^ 

ing  a  contract,  nor  to  a  person  who  is  not  a  citizen  of  the  United  States,  ters  of  adnu- 

1       •  1  />  nifltration.  • 

nor  to  any  one  who  is  under  twenty-one  years  ot  age,  nor  lo  any  per- 
son who  shall  be  judged  incom])etent  by  the  surrogate,  to  execute  the 
duties  of  such  trust,  by  reason  of  drunkenness,  improvidence,  or  want 
of  understanding,  nor  to  any  married  woman  ;  but  where  a  married 
woman  is  entitled  to  administration,  the  same  may  be  granted  to  her 
hoaband  in  her  right  and  behalf. 

$33.  If  any  person  who  would  otherwise  he  entitled  to  letters  ofLettertwhen 
administration  as  next  of  kin,  or  to  letters  of  administration  with  the  to  minJ^ 
vill  annexed,  a^  residuary  or  specific  legatee,  shall  be  a  minor,  such 
letters  shall  be  granted  to  his  guardian,  being  in  all  respects  compe- 
tent, in  preference  to  creditors  or  other  persons. 

(24)  1  R.  L.  314,  §  17. 
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TITLES.  ^34.  Administration  maybe  granted  to  one  or  more  competent 
^JjT^I^'^^  persons,  although  not  entitled  to  the  same,  with  the  consent  of  the 
BoteMiUMi  person  entitled,  to  be  joined  with  such  person  ;  which  consent  shall 
cdiaWuen.  be  in  Writing,  and  be  filed  in  the  office  of  the  surrogate. 


aiatioo  $  35.  When  any  person  shall  apply  for  administration,  either  with 
bsviof  prior  the  Will  annexed,  or  in  case  of  intestacy,  and  there  shall  be  any  other 
tioatl>sudi   person  having  prior  right  to  such  administration,  the  applicant  shall 


produce,  prove,  and  file  with  the  surrogate,  a  ^vritten  renunciation  of 
the  persons  having  such  prior  right.  If  he  fail  to  do  so,  before  any 
such  letters  shall  be  granted,  a  citation  shall  be  issued  to  all  person 
having  such  prior  right,  to  show  cause  at  a  day  to  be  therein  speci- 
fied, why  administration  should  not  be  granted  to  such  applicant^ 

toh* MmST  ^  ^^'  ^^ ^^y  P®''^^  *^  whom  such  citation  shall  be  directed,  shall 
reside  within  the  county  of  such  surrogate,  such  citation  shall  be  serv- 
ed  personally,  or  by  leaving  a  copy  at  the  residence  of  such  person,  at 
least  six  days  before  the  return  day  thereof;  if  any  such  person  reside 
out  of  such  county,  but  within  the  state,  and  such  residence  can  be  as- 
certained, service  shall  be  made  in  the  same  manner,  at  least  for^ 
days  before  the  return  day  of  the  citation  :  if  any  such  person  reside 
out  of  the  state,  or  his  residence  can  not  be  ascertained,  such  citation 
may  be  personally  served  without  the  state,  forty  days  before  its  re-  . 
turn,  or  may  be  published  once  in  each  week,  for  six  weeks  succei' 
sively,  in  the  state  paper.** 

Attofnerft-  ^  37.  In  all  cases  of  application  for  letters  of  administration  in  casei 
eitod,unie«  of  intestacv.  a  citation  to  show  cause  as  aforesaid,  shall  be  issued  to 
2«i  intjjitoto  and  served  on,  the  attorney-general,  at  least  twenty  days  before  die 
return  day  thereof,  previous  to  granting  such  letters,  unless  it  shall  be 
shown  to  the  surrogate,  by  the  affidavit  of  the  applicant,  or  other  writ- 
ten proof,  that  the  intestate  left  kindred  entitled  to  his  estate,  specify- 
ing the  names  of  such  kindred,  and  their  places  of  residencei  as  &r  as 
the  same  can  be  ascertained.** 

couretof  S  38.  In  case  of  a  contest  relative  to  the  proof  of  a  will,  or  relative 
5^ii  to  the  right  to  letters  testamentary,  or  when  by  reason  of  the  absence 
from  this  state  of  any  executor  named  in  a  will,  or  by  any  other  cause, 
a  delay  is  necessarily  produced,  in  granting  such  letters,  the  surrogate 
authorised  to  grant  the  same  may,  in  his  discretion,  issue  special  letr 
ters  of  administration  to  one  or  more  persons,  authorising  the  collec- 
tion and  preservation  of  the  goods  of  the  deceased. 

Antbority         ^  ^^*  Evcry  colloctor  so  appointed,  shall  have  authority  to  collect 

Stoth!^  the  goods,  chattels,  personal  estate,  and  debts  of  the  deceased ;  and  to 

iMtor.        secure  the  same,  at  such  reasonable  expense  [as  the  surrogate  shall 

allow ;  and  for  those  purposes  may  maintain  suits  as  an  administra 


•  % 
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nder  the  directicm  of  the  surrogate,  he  may  sell  such  of  the    art.  ^ 
ids  as  shall  be  perishable,  after  the  same  shall  have  been  ap- 


L  Upon  letters  testamentary,  or  of  administration,  being  grant-  Powen  of 
I  power  and  authority  of  such  collector  shall  cease ;  but  any  when  to^ 
nght  by  him  may  be  continued  by  the  executor  or  administra-  daty  xh9t%- 
the  name  of  such  collector,  which  he  shall  not  have  power  to  °^"* 
Due  or  release.     And  such  collector  shall,  on  demand,  deliver 
Zi^utor  or  administrator,  all  the  property  and  money  of  the  de- 
n  his  hands,  and  shall  render  an  account,  on  oath,  to  the  surro- 
*  all  his  proceedings,  upon  being  cited  for  that  purpose,  or 

such  citation.     Such  delivery  and  account  may  be  enforced 
rder  of  the  surrogate,  and  by  attachment  to  be  issued  by  him  as 

cases  of  administrators. 

.  Before  any  letters  of  administration  with  the  will  annexed.  Every  sami- 
ases  of  intestacy,  shall  be  issued  to  any  administrator  or  col-  ooUector  to 
he  shall  take  and  subscribe  an  oath  or  affirmation  before  the 
te,  or  in  case  of  sickness  or  other  inability  to  attend  the  surro- 
efore  any  officer  authorised  to  administer  oaths,  that  he  will 
onestly  and  faithfully,  discharge  the  duty  ef  administrator  or 
Hj  as  the  case  may  be,  according  to  law. 

.  Every  person  appointed  administrator  shall,  before  receiving  Admininnf 
execute  a  bond  to  the  people  of  this  state,  with  two  or  mow  u»D?ifith 
Bnt  sureties,  to  be  approved  by  the  surrogate,  and  to  be  jointly  nauy  Si**" 
i^erally  bound.     The  penalty  in  such  bond  shall  not  be  less  Sbertof?" 
rice  the  value  of  the  personal  estate  of  which  the  deceased  died 
ed,  which  value  shall  be  siscertained  by  the  surrogate,  by  the 
ation  on  oath  of  the  party  applying,  and  of  every  other  person 
think  proper  to  examine.      The  bond  shall  be  conditioned, 
:h  administrator  shall  faithfully  execute  the  trust  reposed  in 
such,  and  also  that  he  shall  obey  all  orders  of  such  surrogate, 
g  the  administration  of  the  estate  committed  to  him.^® 

.  Every  collector  appointed  by  special  letters,  shall  execute  a  collector  to 
rith  sureties,  to  be  approved  as  aforesaid,  in  the  same  penal-  ^^nauy^od 
the  case  of  an  administrator,  and  the  same  proceedings  shall  S'eroin  ° 
:o  ascertain  such  penalty.    The  condition  of  such  bond  shall  be, 
will  make  a  true  and  perfect  inventory  of  such  of  the  assets  of 
3ased,  as  shall  come  to  his  possession  or  knowledge,  and  re- 
t  same  within  three  months,  to  the  office  of  the  surrogate  grant- 
fa  letters;  that  he  will  faithfully  and  truly  account  for  all 
r,  money,  and  things  in  action,  received  by  him  as  such  col- 
vhenever  required  by  the  said  surrogate,  or  any  other  court  of 
tnt  authority,  and  will  faithfully  deliver  up  the  same,  to  the 

(26)  1  R.  L.  447,  §  10. 
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TITLE  8.  person  or  persons  who  siiall  be  appointed  executors  or  administratiois 
of  the  deceased,  or  to  such  other  person  as  shall  be  authorised  to  ft' 
ceive  the  same  by  such  surrogate. 


ARTICUS  TlilRIX 


General  Provisions  relating  to  Letters  Testameniary  and  ef 
Administration  ;  Miscellaneous  Provisions  respecting  the  Dik' 
ties  of  Surrogates^  and  the  Recording  of  Wills  and  Letters. 


Sec.  44.  When  one  of  several  executors,  &c.  becomes  incompelent,  Uie  othen  to 

45.  If  all  become  incompetent,  &c.  new  letters  to  issue,  and  effect  thereof. 

46.  Upon  win  being  prored,  administration  to  be  revoked,  and  letters  lo  ba 

47.  What  acts  of  executors,  &c.  removed  or  suspended,  to  be  valid. 

48.  In  what  cases  surrogate  not  to  act  in  proving  will  or  granting  letters. 
4f.  In  racb  eases,  first  judge  uf  county  to  act ;  his  powers. 

ISO.  First  judge  of  county  to  act  when  surrogate's  office  is  vacant. 

61.  Powers  of  first  judge  in  the  cases  provided. 

62.  To  use  seal  of  the  common  pleas,  and  to  deposit  papen  with  county  deik. 
68.  To  record  wills  and  letters  in  surrogate's  books,  and  to  certify  them. 

64.  If  surrogate  and  first  judge  interested,  or  offices  vacant,  dxstriet  attorney  to  act 

66.  Letters  testamentary,  &c.  how  to  be  issued,  tested,  signed  and  sealed. 

66.  Effect  of  letters  testamentary,  &c.  as  evidence. 

57.  Testimony  on  proof  of  will,  &c.  how  taken,  entered  and  presetred. 

68.  Wilis  proved  and  letters  granted  to  be  recorded  ;  record.  Ice.  to  be  endcMp. 

69.  Copies  of  certain  wills  to  be  sent  to  secretary  of  state  ;  expense  how  paid. 

00.  Unauthorised  persons  interfering  with  estates,  to  account,  and  not  to  retail  ttt 
ddits  due  them. 

-OaeeMeo-  ^  44.  In  cBse  unv  one  of  several  executors  or  admiiHstrators,  to 
cMBiBf  in-  whom  letters  testamentary  or  of  administration  shall  have  been  gnmt- 
SST*^"^^'  <ed,  shall  die,  become  lunatic,  convict  of  an  infamous  oflence,  or  otlle^ 
wise  become  incapable  of  executing  the  trust  reposed  in  him,  or  ip 
ease  the  letters  testamentary  or  of  administration  shall  be  revoked  or 
annulled  according  to  law,  with  respect  to  any  one  executor  or  ad- 
ministrator, then  the  remaining  executors  and  administrators  shall 
proceed  and  complete  tlie  execution  of  the  will  or  the  adminbtration, 
according  to  law. 

Ainweoming  S  4^*  I^  ^^  such  cxecutors  OT  administrators  shall  die,  or  become 
Jk?'"'******  incapable,  as  aforesaid,  or  the  power  and  authority  of  all  of  them 
shall  be  revoked  according  to  law,  the  surrogate  having  author!^  to 
grant  letters  originally,  shall  issue  letters  of  administration  upon  the 
goods,  chattels,  credits  and  effects  of  tiie  deceased  leil  unadministeredi 
with  the  will  annexed,  or  otherwise,  as  the  case  may  be,  to  die 
widow  or  next  of  kin,  or  creditors  of  the  deceased,  or  others,  in  the 
•ame  manner  as  herein  before  directed,  in  relation  to  original  letteft 
ot  administration ;  which  administrator  shall  give  bonds  in  the  like 
penalty,  with  like  sureties  and  conditions,  as  herein  before  required 
of  administrators,  and  shall  have  the  like  power  and  authority.  And 
such  letters  shall  supersede  all  former  and  other  letters  testamexttafji 
And  of  administration,  upon  the  same  estate. 

Adndnbira-       S  46.  If  after  granting  any  letters  of  administration  on  the  gTOUiidoi 
UjHSuL  intestacy,  any  will  shall  be  subsequently  proved,  and  letters  testameQ' 
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tatj  tfc  of  admiiMitration,  nith  the  will  annexed,  be  thereupon  iswed,  art.  x 
t  teroo^tieQ  of  such  letters  of  administration  shall  be  made  by  the  ^^^"^^^^ 
sarrogBte ;  und  until  the  same  be  made  and  served  on  such  adminis- 
trator, his  «ct8  done  in  good  faith  shall  be  valid ;  and  the  executors 
to  whom  letters  testamentary  shall  be  issued,  shall  be  entitled  to 
demand,  collect,  and  sue  for,  the  goods,  chattels,  and  effects  remain- 
ing  wBiidministered.^ 

547.  An  sales  made  in  e:ood  faith,  and  all  lawful  acts- done,  either  AenofM*. 
\ff  administrators  before  notice  of  a  will,  or  by  executors  or  adminis-  ^^^  "•^^ 
tntors,  who  may  be  removed  or  superseded,  or  who  may  become  in- 
opable,  shall  remain  valid,  and  shall  not  be  impeached,  on  any  will 
ifkirwards  appearing,  or  by  any  subsequent  revocation  or  superseding 
of  the  authority  of  such  executors  or  administrators.^ 

t3  48.  No  surrogate  shall  admit  to  probate  any  will,  or  grant  let-  Wbw  man- 
ten  testamentary  or  of  admmistration,  m  any  case,  or  upon  any  estate,  act. 
irbere  he  shall  be  interested  as  next  of  kin  to  the  deceased,  or  as  a 
legatee  or  devisee  under  such  will,  or  where  such  surrogate  shall  be 
nuned  as  executor  in  such  will.^ 

549.  When  any  surrogate  who  would  otherwise  be  authorised  tonntjadgif* 
act,  shall  be  so  precluded  from  acting,  upon  a  representation  and  due  *^ 
poof  thereof,  to  the  first  judge  of  such  county;  such  judge  shall  be 
VHted  with  all  the  powers  and  authority  of  the  surrogate,  in  relation 
to  the  proof  of  any  such  will,  and  the  granting  of  letters  testamentary 
or  of  administration  thereon,  and  the  granting  of  letters  of  administra- 
tioD,  in  case  of  intestacy  ;  and  shall  retain  jurisdiction  in  such  cases, 
fcr  all  the  purposes  contemplated  by  this  Chapter. 

$  50.  When  the  office  of  surrogate  in  any  county  shall  be  vacant,  n. 
f     the  first  judge  of  the  county  shall  act  as  surrogate,  until  such  vacan- 
(7  be  supplied. 

•        S  51.  Whenever  the  first  judge  of  any  county  shall  act  as  surrogate,  hu  powtn. 

I  pursuant  to  the  foregoing  provisions,  he  shall  possess  all  the  powers 
and  authority  of  a  surrogate,  in  the  same  manner,  under  tlie  same  re- 
itnctioos,  as  are  herein  prescribed,  in  relation  to  such  surrogate ;  and 

[     lus  orders  and  decrees,  shall  in  like  manner  be  subject  to  appeal. 

[.        S  52.  Whenever  it  becomes  necessary  for  the  first  judge  to  use  a  what  teal  to 

Kil  in  the  execution  of  any  of  his  duties  or  powers  as  surrogate,  he  "**'  **" 
\     shall  be  authorised  to  use  the  seal  of  the  court  of  common  pleas  of  his 
\.     county,  without  any  charge  therefor.     All  papers,  vouchers  and  do- 
I     comenti  received  by  him,  and  which  are  required  to  be  retained  by 
tbe  surrogate,  shall  be  deposited  in  the  office  of  the  clerk  of  the  coun* 


(27)  1  R.  L.  313,  §  16.    (28)  1  R.  L.  449,  §  16. 
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^^'^^  *■  ^  45.  Wbenever  anr  wilL  leaen  testainenanr,  or  of  adminiitr*- 
^!^^^^y^  cJMk  «Iull  be  ecuckd  oc  reii}.<iireil  bj  h v,  to  be  reconkd^  by  sod 
^  "^^    fifs  j<><^^T  acting  as  »urro^:e,  be  scall  record  tbe  sune,  in  the  boob 

kept  ix  that  purpi.^e.  bv  uje  surro^ie^  in  bi^  own  hand  writing,  and 

shall  cenitV  tbe  saniie  -mder  bis  own  hazd. 

J  54.  Wbeoerer  the  sarro^te  shall  he  precluded  from  acting  ia 
coQsequesce  oi  beinz  rar>ed  as  execit-x  in  anj  will,  or  of  beii^  in- 
terested as  legatee,  or  drvisiB«,  or  i>cxt  of  kin  of  the  deceased,  and  the 
first  judge  shall  be  named  ai  execuio?  ia  »ucb  will,  with  such  sncio- 
gate,  or  shall  be  interested  as  cex:  of  kin  to  the  deceased,  or  as  a  lq|i- 
tee  or  devisee  under  such  will ;  aiid  when  the  o£ces  of  surrogate  aoi 
first  jud^  shall  both  be  vacant,  tbe  district  anomer  of  the  count j  shall 
have  the  same  powers  as  are  given  bv  the  preceding  sections  to  dn 
first  jud^re,  and  may  proceed  in  the  same  marrer. 

J  55.  All  letters  testameciarv,  letters  of  administration  and  let- 
ters  appointing  asv  collector,  shall  be  issued  in  the  name  of  tbe 
people  of  this  sute^  and  shall  be  tested  in  the  name  of  the  surrogitei 
or  other  officer  ^rantin^  the  same<»  and  shall  be  signed  bv  him.  and 
sealed  with  the  seal  of  his  office ;  or  with  the  seal  of  the  court  of  cooi- 
mon  pleas  of  such  county,  when  issued  by  the  first  judge,  or  dirtrict 
attomev.^ 

S  56.  The  letters  testamentary  and  of  administration,  and  letteis 
appointing  a  collector,  granted  by  any  officer  having  jurisdiction,  sbaD 
be  conclusive  evidence  of  tbe  authority  of  the  persons  to  whom  the 
same  may  be  granted,  until  tbe  same  shall  be  reversed  on  appeal,  or 
revoked,  as  in  this  Chapter  provided. 

3  57.  The  testinumy  taken  by  any  surrogate,  in  relation  to  ths 
J.  proof  of  any  written  or  unwritten  will,  and  in  any  controversy  rek- 
ting  to  the  granting  of  letters  testamentary  or  of  administration,  or  tbs 
revoking  of  the  same,  shall  be  reduced  to  writing,  and  shall  be  en- 
tered by  him,  in  a  proper  book  to  be  provided  and  preserved  as  part 
of  tbe  books  of  his  office ;  if  taken  by  any  first  judge,  or  district  atto^ 
ney,  the  same  shall  be  filed  in  the  office  of  the  clerk  of  the  county. 

S  58.  Each  surrogate  shall  record  in  his  books,  to  be  provided  by 
^mm!^  him,  all  wills  proved  befi^re  him,  and  all  letters  testamentary  or  of 
administration,  and  all  letters  appointing  a  collector,  with  all  thingi 
concerning  the  same.  The  records  of  such  wills  and  letters,  and  tfaa 
transcripts  thereof  duly  certified  by  the  surrogate  having  the  custody 
of  such  records,  imder  his  seal  of  office,  shall  be  evidence  in  all  oourtii 
so  iar  as  respects  any  personal  estate,  in  the  same  manner  as  if  thi 
originals  were  produced  and  proved.'® 

Jjjpjjj,^  S  59.  The  surrogate  before  whom  any  will  of  a  person,  not  being 
muftfSm  "  inhabitant  of  this  state  at  the  time  of  his  death,  shall  be  proved, 

00)  1  R.  L.  4tf .  §  S.    (80)  lb.  §  7. 
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or  wiio  shall  grant  letters  of  administration  on  the  estate  of  any  person,    ^k*!**  ^' 
who  at  his  death  was  not  an  inhabitant  of  this  state,  shall,  within  ten  '^^"^'^^-^ 
days  after  admitting  such  will  to  probate,  or  granting  such  letters, 
transmit  a  certified  copy  thereof  to  the  secretary  of  state,  to  be  filed 
in  his  oflSce,  the  expense  whereof  shall  be  paid  out  of  the  treasury, 

on  the  warrant  of  the  comptroller,  upon  producing  the  certificate  of 

the  secretary  of  state,  of  the  receipt  of  such  copy.'^ 

^€0.  Every  person  who  shall  take  into  his  possession  any  of  the  J^^"'^** 
wets  of  any  testator  or  intestate,  without  being  thereto  duly  autboris-  ^om* 
eias  executor,  administrator  or  collector,  or  without  authority  from 
the  executor,  administrator  or  collector,  shall  be  liable  to  lyccount  for 
tk  full  Talue  of  such  assets,  to  every  person  entitled  thereto,  and  shall 
lot  be  allowed  to  retain  or  deduct  from  such  assets,  for  any  debt  due 
to  him  » 


L 

r 


* 


TITLE  III. 

W  THE  DUTIES  OF  EXECUTORS  AND  ADMINISTRATORS  IN  TAKING 
AJTD  RETURNING  INVENTORIES,  IN  THE  PAYMENT  OF  DEBTS  AND 
LEGACIES,  IN  ACCOUNTING,  AND  IN  MAKING  DISTRIBUTION  TO 
ITEXT  OF  KIN. 

Abt.  1. — Of  their  duties  in  taking  and  feturning  inventories. 

Atr.  3.— Of  the  duties  of  executors  and  administrators,  in  the  payment  of  debts  and 

legacies. 
AtT.  X — Of  tlic  duties  of  executors  and  administrators,  in  rendering  an  account,  and  in 

making  distribution  to  the  next  of  kin. 

ARTICLB  FIRST. 

Of  their  Duties  in  taking  and  returning  Inventories. 

be-  ].  J^praisers  of  property  to  be  appointed  ;  their  compensation. 

2.  Appraisal  to  be  made  by  them  and  executor  or  administrator. 

3.  Notice  of  i^praisal,  how  and  on  whom  to  be  served ;  its  contents. 
i  Appraisers  to  take  oath  ;  to  be  inserted  in  inventory. 

S-  ProeeediBgs  of  appraisers. 

i  AsHrts  enamerated,  which  go  to  execntors. 

7.  TUags  which  are  not  assets. 

8.  Bigjhts  of  heirs  to  descendible  property,  not  affected  by  section  six. 

9.  Cotaia  other  articles  not  assets,  to  be  included  in  inventory,  in  certain  casea > 
IOl  To  whom  such  articles  belong,  and  with  whom  to  remain. 

n.  Mortgages,  boi^,  &c.  to  be  particalarly  stated  in  inventory. 

12.  Money  and  bank  bills  received,  to  be  stated ;  if  none,  the  fact  to  be  mentioned. 

H  The  i^pointment  of  a  debtor  executor,  not  to  discharge  debt. 

11.  Discharge  of  any  debt  in  a  will,  to  be  deemed  a  specific  bequest. 

I3w  Dnpltcates  of  inventory  to  be  nude  ;  one  to  be  returned  to  surrogate. 

16i  Oath  to  be  taken  by  executor  or  administrator,  to  be  endorsed  on  inventory. 

n.  Qa  a^ilect  to  return  inventory,  surrogate  to  issue  summons. 

18l  If  iaventory  not  retomed,  attachment  to  issue,  and  executor,  &c.  to  be  imprisonad. 

19.  When  letters  to  be  revoked,  and  new  letters  to  be  issued. 

SOL  ESteX  of  such  new  letters. 

21.  When  bond  of  fiuner  administrator,  &c.  to  be  prosecuted ;  proceedings  thereon. 

S.  When  and  by  whom  administrator,  &c.  imprisoned,  nuiy  be  discharged. 

(81)  LBWsofl828,p.62,§2.    (82)  1  R.  L.  818,  §  18. 
TOL.  n.  11 
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TITLE  3.  8x0.  88.  Ifsr&oiorj  may  be  returned  bj  one  executor ;  those  rafeung,  to  fttleit]their  aft 

pointment. 
24.  New  assets  discovered,  to  be  i^>prai8ed  and  inventoried  ;  inventory  to  be 


AppnisMs.  ^  ],  Upon  the  application  of  any  executor  or  administrator,  the 
surrogate  who  granted  letters  testamentary  or  of  administration,  shall, 
by  writing,  appoint  two  disinterested  appraisers,  as  oflen  as  occasioD 
may  require,  to  estimate  and  appraise  the  property  of  a  deceased 
person ;  and  such  appraisers  shall  be  entitled  to  receive  a  reasimaUe 
compensation  for  their  services,  to  be  allowed  by  the  surrogate.** 

ApprainL  $  2.  The  exccutors  and  administrators  of  any  testator  or  intestate, 
within  a  reasonable  time  afler  qualifying,  and  after  giving  the  notice 
in  the  next  section  required,  with  the  aid  of  appraisers  so  appointed 
by  the  surrogate,  shall  make  a  true  and  perfect  inventory  of  all  die 
goods,  chatteb,  and  credits,  of  such  testator  or  intestate,  and  where  die 
same  shall  be  in  different  and  distant  places,  two  or  more  such  inven- 
tories, as  may  be  necessary.'* 

go^of*?-  S  S,  A  notice  of  such  appraisement  shall  be  served,  five  days  pr^ 
Tious  thereto,  on  the  legatees  and  next  of  kin,  residing  in  the  coun^ 
where  such  property  shall  be ;  and  it  shall  also  be  posted  in  three  ef 
the  most  public  places  of  the  town.  In  every  such  notice,  the  tine 
and  place  at  which  such  appraisement  will  be  made,  shall  be  9fe- 
cified. 

Oath  of  ap  $  4.  Before  proceeding  to  the  execution  of  their  duty,  the  appni> 
sera  shall  take  and  subscribe  an  oath,  to  be  inserted  in  the  inventoiy 
made  by  them,  before  any  officer  authorised  to  administer  oaths,  tint 
they  will  truly,  honestly  and  impartially  appraise  the  personal  prope^ 
tfj  which  shall  be  exhibited  to  them,  according  to  the  best  of  their 
knowledge  and  ability." 

Proc6ediii(s  $  5.  The  appraisers  shall,  in  the  presence  of  such  of  the  next  of 
kin,  legatees,  or  creditors  of  the  testator  or  intestate  as  shall  attend, 
proceed  to  estimate  and  appraise  the  properly  which  shall  be  ezlubit- 
ed  to  them ;  and  shall  set  down  each  article  separately,  with  the  value 
thereof  in  dollars  and  cents,  distinctly,  in  figures,  opposite  to  the 
articles  respectively. 

Amts.  S  6.  The  following  property  shall  be  deemed  assets,  and  riiall  go 

to  the  executors  or  administrators,  to  be  applied  and  distributed  ae 
part  of  the  personal  estate  of  their  testator  or  intestate,  and  shall  be 
included  in  the  inventory  thereof: 

1.  Leases  for  years ;  lands  held  I7  the  deceased  from  year  to  year; 
and  estates  held  by  him  for  the  life  of  another  person  :*'^ 

s.  The  interest  which  may  remain  in  the  deceased  at  the  time  of 
his  death,  in  a  term  for  }rears,  after  the  expiration  of  any  eiftate  ftr 
years  therein,  granted  by  him  or  any  other  person : 

^^  J  j^  ^  ^j^^  ^  ^    ^^^  j^^^  ^^^  lb.  ses,  §  4. 
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a.  The  interest  in  lands  devised  to  an  executor  for  a  term  of  years,    ^^i"- 1- 
!or  tbe  payment  of  debts :  \^W^/ 

4.  Thini^s  annexed  to  the  freehold,  or  to  any  building,  for  the  pur- 
poae  of  trade  or  manufacture,  and  not  fixed  into  the  wall  of  a  house, 
so  at  U»  be  essential  to  its  support : 

s.  The  crops  growing  on  the  land  of  the  deceased,  at  the  time  of 
his  death: 

i.  Every  kind  of  produce  raised  annually  by  labor  and  cultivation, 
excepting  grass  growing  and  fruit  not  gathered  : 

1.  Rent  reserved  to  the  deceased,  which  had  accrued  at  the  time 
tf  his  death  z"^ 

t.  Debts  secured  by  mortgages,  bonds,  notes  or  bills ;  accounts, 
money,  and  bank  bills,  or  other  circulating  medium,  things  in  action, 
nd  stock  in  any  company,  whether  incorporated  or  not : 

f .  Goods,  wares,  merchandize,  utensils,  furniture,  cattle,  provi- 
aons,  and  every  other  species  of  personal  property  and  effects,  not 
herein  after  excepted. 

S  7.  Things  annexed  to  the  freehold,  or  to  any  building,  shall  not  wiMttnaoc 
p  to  the  executor,  but  shall  descend  with  the  freehold  to  the  heirs  or  ^"^ 
deriiees,  except  such  fixtures,  as  are  mentioned  in  the  fourth  subdi- 
▼im  of  the  last  section. 

S  8.  The  right  of  an  heir  to  any  property  not  enumerated  in  the  ugnor 
peoeding  sixth  section,  which  by  the  common  law  would  descend  to 
Um,  diall  not  be  impaired  by  the  general  terms  of  that  section. 

S  9.  Where  a  man,  having  a  family,  shall  die,  leaving  a  widow,  cnuia  otbtr 
or  t  minor  child  or  children,  the  following  articles  shall  not  be  deemed  iavaatorM. 
wets,  but  shall  be  included  and  stated  in  the  inventory  of  the  estate, 
without  being  appraised: 

1.  All  spinning  wheels,  weaving  looms,  and  stoves,  put  up,  or 
kept,  for  use  by  his  family  : 

2.  The  family  bible,  family  pictures,  and  school  hooks  used  by  or 
in  the  &mily  of  such  deceased  person  ;  and  books,  not  exceeding  in 
value  fifty  dollars,  which  were  kept  and  used  as  part  of  the  family 
librarj',  before  the  decease  of  such  person  : 

3.  All  sheep,  to  tlie  number  of  ten,  with  their  fleeces,  and  the  yam 
ud  ckxh  manufactured  from  the  same  ;  one  cow  ;  tv/o  swine,  and  the 
pork  of  such  swine : 

4.  All  necessary  wearing  apparel,  beds,  bedsteads,  and  bedding ; 
*c«»ry  cooking  utensils  ;  the  clothing  of  the  family ;  the  clothes  of 
t  widow,  and  her  ornaments  proper  for  her  station ;  one  table,  six 
<^irs,  six  knives  and  forks,  six  plates,  six  teacups  and  saucers,  one 
>Qgar  dish,  one  milk  pot,  one  teapot  and  six  spoons. '"^ 

S  10.  The  said  articles  shall  remain  in  the  possession  of  the  widow,  ww«  to  f 
V there  be  one,  during  the  time  she  shall  live  with,  and  provide  for, 

CSS)  lE.L.48a,§18;44S,§27.    (S7)  Lawsofl8S4,p.82. 
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TITLES,  such  minor  child  or  children.  When  she  shall  cease  so  to  do,  she 
"^^^^^^^  shall  be  allowed  to  retain  as  her  own,  her  wearing  apparel,  her  orna- 
ments and  one  bed,  bedstead  and  the  bedding  for  the  same  ;  and  the 
other  articles  so  exempted,  shall  then  belong  to  such  minor  child  or 
children.  If  there  be  a  widow,  and  no  such  minor  child,  then  the 
said  articles  shall  belong  to  such  widow.'® 

Mortn4(«h  S  II*  The  inventory  shall  contain  a  particular  statement 'of  all 
****^  ***  bonds,  mortgages,  notes  and  other  securities  for  the  payment  of  money, 
belonging  to  the  deceased,  which  are  known  to  such  executor  or  ad- 
ministrator ;  specifying  the  name  of  the  debtor  in  each  security ;  the 
date  ;  the  sum  originally  payable ;  the  endorsements  thereon,  if  any, 
with  their  dates ;  aud  the  sum  which,  in  the  judgment  of  the  apjnvi- 
sers,  may  be  collectible  on  each  security.  « 

MoMTand       S  12.  The  inventory  shall  also  contain  an  account  of  all  monieS| 
btnk  buk.     whether  in  specie  or  bank  bills,  or  other  circulating  medium,  beloog* 
ing  to  the  deceased,  which  shall  have  come  to  the  hands  of  the  execu- 
tor or  administrator ;  and  if  none  shall  have  come  to  his  bands,  the 
fact  shall  be  so  stated  in  such  inventory. 

Debtoofexe-  ^  ^^'  '^'*®  naming  of  any  person  executor  in  a  will,  shall  not  ope- 
dllldl^r^.  ^^^^  ^^  ^  discharge,  or  bequest,  of  any  just  claim,  which  the  testator 
had  against  such  executor,  but  such  claim  shall  be  included  among 
the  credits  and  eOccts  of  the  deceased,  in  the  inventory,  and  such  ex* 
€cutor  shall  be  liable  for  the  same,  as  for  so  much  money  in  his  hands, 
at  the  time  such  debt  or  demand  becon;  s  due;  and  he  shall  apply 
and  distribute  the  same  in  the  payment  of  debts  and  legacies,  and 
among  the  next  of  kin,  as  part  of  the  personal  estate  of  the  deceased. 

DUcharjeof  S  14.  The  discharge  or  bequest  in  a  will,  of  any  debt  or  demand 
forJiidUii''  of  the  testator,  against  any  executor  named  in  his  will,  or  against  any 
cmiiiurt.  ^her  person,  shall  not  be  valid  as  against  the  creditors  of  the  deceas- 
ed ;  but  sliall  be  construed  only  as  a  s{)ecific  bequest  of  such  debt  or 
demand ;  and  the  amount  tliereof  shall  be  included  in  the  inventory 
of  the  credits  and  effects  of  the  deceased,  and  shall,  if  necessary,  be 
applied  in  the  payment  of  his  debts ;  and  if  not  necessary  for  that 
purpose,  shall  be  paid  in  the  same  manner  and  proportion  as  other  spe- 
cific legacies. 

laventonrto      ^  15.  Upon  the  completion  of  the  inventory,  duplicates  thereof 
Ac.         *  shall  be  made  and  signed  by  the  appraisers ;  one  of  which  shall  be 
retained  by  the  executor  or  administrator,  and  the  other  shall  be  re- 
turned to  the  surrogate  within  three  months  from  the  date  of  such 
letters.'^ 

Ofi*>-  nfrao-      S  1^*  Upon  returning  such  inventory,  the  executor  or  administrt* 
*^i*^       tor  shall  take  and  subscribe  an  oath,  before  the  surrogate  ;  or  if  such 

surrogate  be  absent  from  the  county,  or  incapable,  from  sickneai  or 

-  -'- 

(88)  Uwi  jtf  ]S24»p.  8S.    (SB)  I  R.  L.  811,  §  1 ;  Uwi  oflSaO,  p.  48. 
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lierwise,  of  transacting  business,  or  his  oflSce  be  vacant,  then  be-  akt.  l 
ire  a  jculge  of  the  county  courts  of  such  county ;  stating,  that  such  ^^"^'^^ 
Bventory  is  in  all  respects  just  and  true,  that  it  contains  a  true  state- 
oent  of  aU  the  personal  property  of  the  deceased,  which  has  come  to 
he  knowledge  of  such  executor  or  administrator,  and  particularly  of 
ail  money,  bank  bills,  and  other  circulating  medium,  belonging  to  the 
deceased,  and  of  all  just  claims  of  the  deceased  against  such  executor 
or  administrator,  according  to  the  best  of  his  knowledge.  Such  oath 
diill  be  endorsed  upon,  or  annexed  to,  the  inventory.^^ 

3  17.  If  any  executor  or  administrator  shall  neglect  or  refuse  to  B«tara  of  lo 
Rtum  such  inventory,  within  the  time  aforesaid,  or  within  such  fur-  ^^^^ZtlSu^ 
der  time,  not  exceeding  four  months,  as  the  surrogate  shall,  for  rea- 
nubte  cause,  allow ;  the  surrogate  shall  issue  a  summons,  requiring 
nch  executor  or  administrator,  at  a  short  day,  therein  to  be  appointed, 
to  appear  before  him  and  return  an  inventory,  according  to  law,  or 
ihow  cause  why  an  attachment  should  not  be  issued  against  him. 

3  18.  If  after  personal  service  of  such  sun^mons,  such  executor  orib. 
riministrator  shall  not,  by  the  day  appointed,  return  such  inventory 
QQ  oalh,  or  obtain  further  time  to  return  the  same,  the  surrogate  shall 
ine  an  attachment  against  him,  and  commit  him  to  the  common  jail 
of tlie  county,  there  to  remain  until  he  shall  return  such  inventory. 

3  19.  If  such  summons  cannot  be  served  personally,  by  reason  o(^^^^° 
nch  executor  or  administrator  absconding  or  concealing  himself,  or, 
if  tiler  being  committed  to  prison,  such  executor  or  administrator  shall 
nealtict  for  thirl v  davs,  to  make  and  return  such  inventory,  the  surro- 
gate  may  thereupon  issue  under  his  seal  of  oirice,  a  revocation  of  the 
leuers  testamentary  or  letters  of  administration,  before  granted  to  such 
executor  or  administrator  ;  reciting  therein  th^  cause  of  such  revoca- 
tion, and  shall  grant  letters  of  administrati-n  of  the  goods,  chattels 
and  effects  of  the  deceased,  iinadministercd,  to  the  person  entitled 
tlifrreto,  (other  than  such  executor  or  adniinistrator,)  in  the  same 
ffianner  as  original  letters  of  administration,  or  letters  testamentary. 

J  20.  Such  letters  of  administration  or  letters  testamentary,  shall  Effect  of  new 
su|jercede  all  former  letters,  and  shall  deprive  the  former  executor 
<>r  administrator  of  all  power,  authority,  and  control,  over  the  per- 
gonal estate  of  the  deceased ;  and  shall  entitle  the  person  appointed 
^  such  letters,  to  take,  demand,  and  receive  the  goods  and  effects  of 
the  deceased,  wherever  the  same  may  be  found. 

321.  In  every  such  case  of  revocation,  and  whenever  directed  by  Prowcution 
^  sarrogate,  the  bond  given  by  such  former  executor  or  administra-  bomii. 
tor  shall  be  prosecuted,  and  a  recovery  shall  be  had  thereon  to  the  full 
extent  of  any  injury  sustained  by  the  estate  of  the  deceased,  by  the 
lets  or  omissions  of  such  executor  or  administrator,  and  to  the  full 

(40)  1  R.  L  811,  §  1 ;  Law»  ori821,  p.  4&. 


86  REVISED  STATUTES  OF  [pabth, 

TITLES,  value  of  all  the  property  of  the  deceased  received,  and  not  duly  ad- 
ministered, by  such  executor  or  administrator.  And  the  monies  col- 
lected thereon,  shall  be  deemed  assets  in  the  hands  of  the  person,  to 
whom  such  subsequent  letters  shall  have  been  issued. 

tor  fce.  •  ^  ^^'  Every  executor  or  administrator  committed  to  prison  as  afim- 

J22JJ^>|»^  said,  may  be  discharged  by  the  surrogate,  or  a  justice  of  the  suprem 

court,  or  a  circuit  judge,  on  his  delivering  upon  oath,  all  the  propeitf 

of  the  deceased  under  his  control,  to  such  person  as  shall  be  autlki^ 

ised  by  the  surrogate  to  receive  the  same 

AnyoMto       J  23.  Any  one  or  more  of  the  executors  or  administrators  namdl 
•^-  m  any  letters,  on  the  neglect  of  the  others,  may  return  an  mventoij; 

and  those  so  neglecting,  shall  not  thereafter  interfere  with  the  admi* 
nistration,  or  have  any  power  over  the  personal  estate  of  the  deceah 
ed ;  but  the  executor  or  administrator  so  returning  an  inventory,  sfaill 
have  the  whole  administration,  until  the  delinquent  return  and  verify 
an  inventory,  agreeably  to  the  provisions  of  this  Article. 

N«w  unib  S  24.  Whenever  personal  property,  or  assets  of  any  kind,  not  men- 
tioned in  any  inventory  that  shall  have  been  made,  shall  come  to  the 
possession  or  knowledge  of  an  executor  or  administrator,  he  shall  caun 
the  same  to  be  appraised  in  manner  aforesaid,  and  an  inventory  tbeie- 
of  to  be  returned,  within  two  months  after  the  discovery  thereof;  and 
the  making  of  such  inventory  and  return,  may  be  enforced  in  the  same 
manner,  as  in  the  case  of  the  first  inventory. 

ARTICLE  SECOND. 

0/the  Duties  of  Executors  and  AdministratorSj  in  the  Paytnai 

of  Debts  and  Legacies. 

m 

Sbc.  25.  When  penooal  property  to  b«  told,  to  pay  debt*,  nuumer  and  terms  of  iile. 

26.  Certain  articles  to  be  first  sold. 

27.  Order  in  which  debts  arc  to  be  paid. 

28.  Preferences  not  to  be  giren  in  payment  of  certain  debts. 

29.  Debts  not  due,  may  be  paid,  on  deducting  interest. 

80.  In  certain  cases,  preference  may  be  giren  by  surrogate,  to  rents  due. 

81.  In  soits  against  executors,  they  may  show  debts  of  a  prior  class,  he. 

82.  Ehiecutions  against  executors,  &c.  when  and  for  what  sums  to  be  issued. 
88.  When  executor,  See  may  retain  for  his  debt ;  not  entiUed  to  preference. 
81.  Notice  to  creditors  to  exhibit  claims  may  be  giren,  itst  contents,  &c. 

86.  Upon  exhibition  of  claims,  ronchers  and  affidavits  of  claimant  may  be  required. 

86.  If  ckim  doubted,  may  be  submitted  to  reference. 

87.  Proeeediags  on  reference,  report,  judgment  and  eflect  thereof. 

88.  Suit  to  be  brought  on  a  rejected  claim,  within  six  months. 

8B.  If  rait  brought  upon  ekim  not  presented  within  six  months  after  notice  toenfr 
ton  ;  executors,  &c.  not  to  be  liable  for  assets  paid  or  distributed. 

40.  Plaintiff  to  recorer  only  for  assets  in  hand  ;  or  to  take  judgment  for  future  asaett. 

41.  Coets  in  suits  against  executors.  Sic.  when  recorered ;  from  what  fimd  to  bt  paU> 
48.  Creditors  neglecting  to  present  claims,  may  prosecute  next  of  kin,  &c.  fcir  aeadi* 
48.  Legacies  not  to  be  paid  until  after  one  year,  unless  otherwise  directed  in  tibe  idSL 
44.  If  directed  to  be  sooner  paid,  executor,  he.  may  require  a  bond ;  its  oontealB. 
48.  Lagaeiee  when  and  how  to  be  paid ;  payment  how  enforced. 

46.  Legacy  under  fifty  dollars,  to  a  minor,  may  be  paid  to  hb  fether. 

47.  IflegMycse^fiftydolhuVftobepaidtogaardiaBofmiBoroBeeenritybei^fginB* 
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41.  WhHiiioguardian,  •lungBtotokecpMeiiritict.aiideolketiiiterMtai^  V^V^^ 

GO.  Ob  Minor  rotning  of  age,  to  receire  secanties,  ud  toiTOgBto  to  teeoont  to  him. 
n.  ImoM  of  wnor*!  death,  to  go  to  hia  repreaeBtathres,  Ite. 

S  25.  If  any  executor  or  administrator  shall  discover  that  the  debts  Penonai  pro- 
againit  anj  deceased  person,  and  the  legacies  bequeathed  by  him,  can  udhowtoiM 
not  be  paid  and  satisfied  without  a  sale  of  the  personal  property  of 
Aedsoeised,  the  same,  so  far  as  may  be  necessary  for  the  payment 
cfncli  debts  and  legacies,  riiali  be  sold.  The  sale  may  be  public  or 
frirate,  and,  except  in  the  city  of  New- York,  may  be  on  credit,  not 
ooeeding  one  year,  with  approved  security.  Such  executor  or  ad- 
JMBiitralor  shall  not  be  responsible  for  any  loss  happening  by  such 
aie,  when  made  in  good  faith,  and  with  ordinary  prudence. 

S  26.  In  making  such  sales,  such  articles  as  are  not  necessary  for  wint  u*  b« 
die  support  and  subsistence  of  the  family  of  the  deceased,  or  as  are 
aot  specifically  bequeathed,  shall  be  first  sold ;  and  articles  so  be- 
queathed, shall  not  be  sold,  until  the  residue  of  the  personal  estate 
btt  been  applied  to  the  payment  of  debts. 

S  27.  Every  executor  and  administrator  shall  proceed  with  dili-  ^^JjgJ^ 
gnoe,  to  pay  the  debts  of  the  deceased,  and  shall  pay  the  same  ac- 
ooidiiig  to  the  following  order  of  classes : 

1.  Debts  entitled  to  a  preference,  under  the  laws  of  the  United 
States: 

3.  Taxes  assessed  upon  the  estate  of  the  deceased,  previous  to  his 
Jeath: 

3.  Judgments  docketed,  and  decrees  enrolled,  against  the  deceased, 
according  to  the  priority  thereof,  respectively : 

4.  All  recognizances,  bonds,  sealed  instruments,  notes,  bills  and 
tndiquidated  demands  and  accounts. 

i)  28.  No  preference  shall  be  given  in  the  payment  of  any  debt,  ^rJSJj!^^. 
over  other  debts  of  the  same  class,  except  those  specified  in  the  third  ***'**^- 
class;  Dor  shall  a  debt  due  and  payable,  be  entitled  to  preference  over 
debts  not  due ;  nor  shall  the  commencement  of  a  suit  for  the  recovery 
ofimy  debt,  or  the  obtaining  a  judgment  thereon  against  the  executor 
or  administrator,  entitle  such  debt  to  any  preference  over  others  of 
tbe  same  class. 

S  29.  Debts  not  due,  may  be  paid  by  an  executor  or  administra- J^««  ««♦ 
tor,  according  to  the  class  to  which  they  may  belong,  after  deducting 
tiAate  of  legal  interest  upon  the  sum  paid,  for  the  time  unexpired. 

S  so.  Preference  may  be  given  by  the  surrogate,  to  rents  due  or  Rents. 
wcnuDg,  upon  leases  held  by  the  testator  or  intestate,  at  the  time  of 
ill  death,  over  debts  of  the  fourth  class,  whenever  it  shall  be  made 
la  qipear  to  his  satisfaction,  that  such  preference  will  benefit  the  es- 
ttU  rf«och  testator  or  intestate. 
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T1TLE3.  pi^rt  thereof,  to  be  levied  and  collected  of  assets,  which  shall  tl 
after  come  into  the  hands  of  such  executor  or  administrator. 


Cotta. 


LcfaeiM 

wiMtttob* 

paid. 


S  41.  In  such  suit,  no  costs  shall  be  recovered  against  the 
fendants ;  nor  shall  any  costs  be  recovered  in  any  suit  at  law,  agi 
any  executors  or  administrators,  to  be  levied  of  their  property,  < 
the  property  of  the  deceased,  unless  it  appear  that  the  deman 
which  the  action  was  founded,  was  presented  within  the  time  a 
said,  that  its  payment  was  unreasonably  resisted  or  neglected,  or 
the  defendant  refused  to  refer  the  same,  pursuant  to  the  preceding 
visions ;  in  which  cases  the  court  may  direct  such  costs  to  be  levi 
the  property  of  the  defendants,  or  of  the  deceased,  as  shall  be  just,! 
ing  reference  to  the  facts  that  appeared  on  the  trial.  If  the  actio 
brought  in  the  supreme  court,  such  facts  shall  be  certified  by 
judge,  before  whom  the  trial  shall  have  been  had. 

Nntofkin,       S  42.  But  any  creditor,  who  may  have  neglected  to  prestfi 
£^*^     claims  as  aforesaid,  may,  notwithstanding,  recover  the  same,  in 
manner  prescribed  by  law,  of  the  next  of  kin,  and  legatees  of  thf 
ceased,  to  whom  any  assets  shall  have  been  paid  or  distributed. 

S  43.  No  legacies  shall  be  paid  by  any  executor  or  administn 
until  after  the  expiration  of  one  year  fitim  the  time  of  granting  k 
testamentary  or  of  administration,  unless  the  same  are  directed  hj 
will  to  be  sooner  paid. 

Boo4.  S  44.  In  case  a  legacy  is  directed  to  be  sooner  paid,  the  exec 

or  administrator  may  require  a  bond,  with  two  sufficient  sor 
conditioned,  tlmt  if  any  debts  against  the  deceased  shall  daly  apj 
and  which  there  shall  be  no  other  assets  to  pay,  and  there  dhall  I 
other  assets  to  pay  other  legacies,  or  not  sufficient,  that  then  the ! 
tee  shall  refund  the  legacy  so  paid,  or  such  rateable  proportion  dM 
with  the  other  legatees,  as  may  be  necessary  for  the  payment  d 
said  debts,  and  the  proportional  parts  of  such  other  legacies,  if  I 
be  any,  and  the  costs  and  charges  incurred  by  reascm  of  the  pay: 
to  such  legatee ;  and  that  if  the  probate  of  the  will,  under  which 
legacy  is  paid,  shall  be  revoked,  or  the  will  declared  void,  then 
such  legatee  shall  refund  the  whole  of  such  legacy,  with  interest,  t 
executor  or  administrator  entitled  thereto.^^ 

Paynentof  S  45.  After  the  expiration  of  one  year  from  the  granting  of 
'^'"''  letters  testamentary  or  of  administration,  the  executors  or  admini 
tors  shall  discharge  the  specific  legacies  bequeathed  by  any  will 
pay  the  general  legacies,  if  there  be  assets ;  and  if  there  be  not 
cient  assets,  then  an  abatement  of  the  general  legacies  shall  be  i 
in  equal  proportions.  Such  payment  may  be  enforced  by  the  s 
gate  in  the  same  manner  as  the  return  of  an  inventory,  as  herein  b 

(40)  1  R.  L.  814,  §  la 
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mded ;  and  abo  by  a  suit  on  the  bond  of  such  executor  or  adminia-    art.  s 
tor,  wbeiieyer  directed  by  the  surrogate.  v^V"^/ 

S  46.  In  CMe  any  legatee  is  a  minor,  his  legacy,  if  under  the  value  wheo  to 
fifty  doUaFii  may  be  paid  to  his  father,  to  the  use  and  for  the  benefit  ^'.''^' 
audimaior. 

8  47.  If  the  legacy  be  of  the  value  of  fifty  dollars  or  more,  the  same  wbm  to 
■J,  uala  the  direction  of  the  surrogate,  be  paid  to  the  general  guar-  f^**''^**' 
■1  of  a  minor ;  who  shall  be  required  to  give  security  to  the  minor, 
»he  approved  by  the  surrogate,  for  the  faithful  application  and  ac- 
maBogSoft  such  legacy. 

ff  48.  If  there  be  no  such  guardian,  or  the  surrogate  do  not  direct  whoa  to  bo 
dk  payment,  the  l^acy  shall  be  invested  in  permanent  securities, 
lier  the  direction  of  the  surrogate,  in  the  name  and  for  the  benefit 
tiiich  minor,  upon  annual  interest ;  and  the  interest  may  be  applied, 
nler  the  direction  of  the  surrogate,  to  the  support  and  education  of 
Kh  minor. 

8  49.  It  shall  be  the  duty  of  the  surrogate,  where  there  is  no  guar-  sarrofAto't 
Km  of  such  minor,  to  keep  in  his  oflSce  the  securities  so  taken,  and  ooguliidiui. 
oooDect,  receive,  and  apply  the  interest;  and  when  necessary,  to 
ribct  the  principal,  and  re-invest  the  same,  and  also  to  re^invest  any 
Merest  that  may  not  be  necessarily  expended  as  aforesaid. 

S  SO.  On  such  minor  coming  of  age,  he  shall  be  entitled  to  receive  Apeoantto 
hi  securities  so  taken,  and  the  interest  or  other  monies  that  may  ™*'^'' 
ive  been  received ;  and  the  surrogate  and  his  sureties  shall  be  liable 
0  account  for  the  same. 

S  51.  In  case  of  the  death  of  such  minor  before  coming  of  age,  the  o  to  bii  ro- 
od securities  and  monies  shall  go  to  his  executors  or  administrators,  p"^^^^**- 
ft  be  applied  and  distributed  according  to  law ;  and  the  surrogate  and 
Ds  sureties  shall,  in  like  manner,  be  liable  to  account  to  such  execu- 
or  or  administrator. 

ARTICLE  THIRB. 

if  tt€  Duties  of  Executors  and  Administrators^  in  rendering  an 
Account^  and  in  making  Distribution  to  the  next  of  Kin. 

X.  0.  V?Wn  nid  by  whom  executor,  &c.  mAy  be  reqvired  to  account. 
Sa  Hofv  order  reqairing  account  may  be  enforced. 

WL  To  reader  yoochen  for  accounts,  and  may  be  examined  on  oath. 

■w  CeitaiB  payments  may  be  allowed  on  oath,  without  voucher. 

Sa  AllowaBce  may  be  made  for  property  lost  or  perished  in  certain  cases. 

07.  Td  be  charged  for  increase  of  property  and  allowed  for  decrease. 

m  Btfe  of  commission  to  be  allowed  executors,  &c.  besides  their  expenses. 

aa  Bat  BOt  to  be  allowed  if  compensation  prorided  by  wiU,  and  it  be  not  renounced. 

iOL  Ob  bciBg  required  to  account,  executor,  &c.  may  lutye  citation  for  a  final  settlement. 

CI.  ChatkMi  to  creditors,  next  of  kin  and  legatees,  how  serred. 

§SL  Bow  served  when  persons  interested  reside  in  other  states  and  foreign  countries. 

CL  PtosoBS  iateieated  may  contest  account ;  process  for  witnesses. 

M.  Hcniag  may  be  Bdjouned  and  auditors  appointed  ;  their  allowance. 
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TITLE  X   Sec.  CB.  Flaal  ■•ttkwfiK  conetaure  as  to  iCTcnl  Batten  eaiuncffatoil. 

66.  Tbe  last  sectioD  not  to  extend  to  express  trusts. 

67.  Appeals  from  decree  for  final  settlement  to  W  made  witkin  fknm 
GB.  Executor,  &c.  superseded,  may  be  cited  to  accoont  bj  his  saecessor. 
€B.  Exeeotor,  &e.  si^teneded,  may  cite  his  successor  to  attead  final 

70.  Esecmor,  kt.  afiar  el^ieta  months,  may  cite  all  parsons  to  attend  final  aaltkMit 

71.  On  account  being  settled,  surrogate  to  decree  payment  of  debts,  l^iacica,  ftc 

72.  Personal  property  and  rights  in  action  may  be  distributed  in  Ken  af  ■onay. 

73.  Assignees  of  securities  may  prosecute  and  collect  them. 

74.  Monies  may  be  retained  to  meet  existing  debts. 

Tfl    fliilii  iif  iliiliilialiiiii  iif  iiiiriinasl  iitilr  nf  infnitafn.  tr   ■■nii£ his  lahjim 
76  &  77.  Advancement  of  any  child  to  be  deducted  from  his  portion. 

75.  Certain  acts  not  to  be  deemed  an  adrancement.  '' 
99.  Preceding  sections  not  to  apply  to  estates  of  manied  womtm. 
80.  Shares  of  nunors  how  to  be  disposed  of. 
61.  In  what  cases  surplus  to  be  paid  into  state  treasury. 

82.  Legatees  or  next  of  kin  may  apply  within  a  year  for  portions  of  their 

83.  Cases  and  terms  when  surrt^te  may  direct  payment  of  such  portioas. 

84.  This  Titfe  aot  to  apply  to  paUic  administrator  in  New-Totk. 


S  52.  An  executor  or  administrator,  after  the  expiration  of  m^ 
coaipaued  lo  teen  months  from  the  time  of  his  appointment,  may  be  requiral  li 
render  an  account  of  his  proceedings,  by  an  order  of  the  surrogaJta^V 
be  granted  upon  application  from  some  person  having  a'  denMl 
against  the  personal  estate  of  the  deceased,  either  as  creditor,  h^Mj 
or  next  of  kin ;  or  of  some  person  in  behalf  of  any  minor,  haviog  iqA 
claim ;  or  without  such  application.^^ 


E«yenesaf 


BoweooH        S  53.  Obedience  to  such  order  may  be  enforced  in  the 

herein  before  directed,  to  compel  the  return  of  an  inventory;  anlli 
case  of  disobedience,  tlie  same  proceedings  may  be  had,  to  attach  dbi 
party  so  disobeying,  and  to  discharge  him.  And  the  like  revoci||| 
of  the  letters  granted  to  him,  may  be  made,  in  case  of  the  par^'klit 
sconding  or  concealing  himself,  so  that  the  order  cannot  be  peraona^ 
served,  or  of  his  neglecting  to  render  an  account  within  thirty  dif 
after  being  committed ;  and  new  letters  shall  be  granted  with  the  lib 
efiect  as  in  those  cases.'*' 

S  54.  In  rendering  such  account,  every  executor  or  administralQ 
SK******  shall  produce  vouchers  for  all  debts  and  legacies  paid,  and  for  all  fuDfl 
ral  charges  and  just  and  i^ocessary  expenses,  which  vouchers  shall  b 
deposited  and  remain  with  the  surrogate ;  and  such  executor  or  id 
ministrator  may  be  examined  on  oath  touching  such  paymentfl|  ipi 
also  touching  any  property  or  effects  of  the  deceased  which  have  conM 
to  his  hands,  and  the  disposition  thereof. 

S  55.  On  the  settlement  of  an  account  of  an  executor  or  admi&il 
trator,  he  may  he  allowed  any  item  of  expenditure  not  exoeediDj 
twenty  dollars,  for  which  no  voucher  is  produced,  if  such  item  b 
supported  by  his  own  oath  positively  to  the  fact  of  payment,  sfec^ 
ing  when  and  to  whom  such  payment  was  made,  and  if  such  oathl 
uncontradicted ;  but  such  allowances  shall  not  in  the  whole,  eycee 
five  hundred  dollars,  for  payments  in  behalf  of  any  one  estate. 

(41)  lH.L.ill,§a;  Ih.4l8,§llftI2. 
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S  56.  The  surrogate  may  make  allowance  to  any  executor  or  ad-    ^^t.  3. 
ttnistratar,  far  property  of  the  deceased,  perished  or  lost,  without  the  ^^^'^'^^^ 
trali  of  tuch  exiecator  or  administrator.  ^* 

S  SI.  No  fn&t  shall  be  made  by  executors  or  administrators,  by  inereueaod 
the  increue,  nor  shall  they  sustain  any  loss,  by  the  decrease,  without  p^|^.^ 
their  fcolt,  cf  any  part  of  the  estate ;  but  they  shall  account  for  such 
iQaeaey  and  shall  he  allowed  for  such  decrease,  on  the  settlement  of 
tinr  accounts. 

S  58.  On  the  settlement  of  the  account  of  executors  or  administra-  comminioi» 
iors,  the  surrogate  shall  allow  to  them  for  their  services,  over  and  ceived  and 
ik»  their  expenses : 

I.  For  receiving  and  paying  out  all  sums  of  money  not  exceeding 
«De  thousand  dollars,  at  the  rate  of  five  dollars  per  cent. : 

f.  For  receiving  and  paying  any  sums  exceeding  one  thousand 
Man,  and  not  amounting  to  iGive  thousand  dollars,  at  the  rate  of  two 
Mviand  fifty  cents  per  cent : 

a.  For  all  sums  above  five  thousand  dollars,  at  the  rate  of  one  dot- 
kr  per  cent : 

And  in  all  cases  such  allowance  shall  be  made  for  their  actual  and 
aseenary  expenses,  as  shall  appear  just  and  reasonable.^ 

$  59.  Where  any  provision  shall  be  made  by  any  will,  for  specific  wbennotto 
ompensation  to  an  executor,  the  same  shall  be  deemed  a  full  satis-  ^  ^''^*^- 
ittian  tor  his  services^  in  lieu  of  the  allowance  aforesaid,  or  his  share 
tkreof ;  unless  such  executor  shall,  by  a  written  instrument  to  be 
fled  with  the  surrogate,  renounce  all  claim  to  such  specific  legacy. 

360.  If,  upon  being  required  by  any  surrogate  to  render  an  ac-rinaisotti©- 
count,  an  executor  or  administrator  desires  to  have  the  same  finally 
Killed,  he  may  apply  to  the  surrogate  for  a  citation,  which  such  sur- 
rogate shall  issue,  requiring  the  creditors  and  next  of  kin  of  the  de- 
ceased, and  the  legatees,  if  there  be  any,  to  appear  before  him,  on 
some  day  therein  to  be  specified,  and  to  attend  the  settlement  of  such 
account 

561.  The  citation  shall  be  served  personally  on  all  those  to  whom  proccedingi. 
it  shall  be  directed,  living  in  the  county  of  the  surrogate,  at  least  fif- 
teen days  before  the  return  thereof;  and  upon  those  living  out  of  the 
county,  or  who,  or  whose  residence,  may  be  unknown,  either  per- 
sonally, fifteen  days  previously,  or  by  publishing  the  same  in  a  news- 
paper printed  in  the  county,  at  least  four  weeks  before  the  return 
thereof^  and  in  such  newspapers  printed  in  any  other  counties,  where 
any  creditors,  or  other  persons  interested  in  the  estate  of  the  deceased, 
may  reside,  as  the  surrogate,  upon  due  inquiry  into  the  facts,  shall 
direct 


(42)  Laws  of  1817,  p.  292. 
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S  CS.  if  di€r«  be  vit  vich.  credxcorib  >)r  oc&er  ymiwcm^  isteratad, 
Ttmimt  in  anT  ocher  acue  of  the  L'oized  Scueis  or  in  cither  of  dbt 
proviECtt  q€  Canada,  die  ciiatiixL  fball  be  pobiiaiied  oooe  in  each 
week  tor  three  mocihsw  in  t£e  itate  paper,  onk^  sodi  citttion  be 
peraooallj  served  on  asich  crediti:rs.  ac  least  fertr  dajs  bcfcre  Urn 
return  thereof:  and  if  there  be  anj  K&ch  creditors.}  or  other  pcr> 
sens  interested,  resffioc  '^t  of  the  United  Scacesi^  and  oat  of  die  fOh 
Tinces  of  Canada,  the  citadioa  thaQ  be  pubtished  as  afbresnid  ibr  ujf. 
monthsw 

3  63.  Anr  creditors^,  legatees^  or  other  persons  interested  in  the 
estate  of  the  deceased  as  next  of  kin  or  otherwise,  maj  attend  As 
leitlement  of  soch  account,  and  contest  the  same ;  and  thej,  and  tbs 
executor  or  administrator,  shall  hare  process,  to  be  iasoed  by  wa/k 
sorrogate,  to  compel  the  attendance  of  witnesRS. 

5  64.  The  hearing  of  the  allegations  and  proo6  of  the  restieditt 
parties,  maj  be  adjourned,  from  time  to  time^  as  shall  be  npccity. 
And  the  surrogate  maj  appoint  one  or  more  anditors  to  examine  tbe 
accounts  presented  to  him,  and  to  make  report  thereon,  sofaject  to  Im 
confirmation ;  and  maj  make  a  reasonable  allowance  to  such  aodilon^ 
not  exceeding  two  dollars  per  daj,  to  be  paid  oat  of  the  estate  of  thi 
deceased. 

3  65.  The  final  settlement  of  such  account,  and  the  aUowaaoe 
thereof^  Ij  the  surrogate,  or  upon  appeal,  shall  be  deemed  conchnift 
eiidence,  i^ainst  all  creditors,  l^atees,  next  of  kin  of  the  deteaiei^ 
and  all  persons  in  any  way  interested  in  the  estate,  upon  whom  Ai 
said  citation  shall  hare  been  serred,  either  personally  or  by  puUicir 
lion,  as  herein  directed,  of  the  following  facts,  and  of  no  others: 

1 .  That  the  charges  made  in  such  account  for  monies  paid  to  oedi* 
tors,  to  legatees,  to  the  next  of  kin,  and  for  necessary  expenses,  are 
correct: 

2.  That  such  executor  or  administrator  has  been  charged  aD  die 
interest  for  monies  received  by  him,  and  embraced  in  his  accoonfy 
ibr  which  he  was  legally  accountable  : 

e.  That  the  monies  stated  in  such  accoimt,  as  collected,  wett  ill 
that  were  collectible,  on  the  debts  stated  in  such  account,  at  the  tin» 
of  the  settlement  thereof: 

4.  That  the  allowances  in  such  account,  for  the  decrease  in  th» 
value  of  any  assets,  and  the  charges  therein  for  the  increase  in  radi 
value,  were  correctly  made. 

iVMu»«flWet  066.  The  last  preceding  section  shall  not  extend  to  any  case, 
where  an  executor  is  liable  to  account  to  a  court  of  equity,  by  rea- 
eon  of  any  trust,  expressly  created  by  any  last  will  or  testament 


tnMla 
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S  67.  So  appeal  shall  be  allowed  from  the  decree  of  the  surrogate,    a<^^-  3. 
far  die  final  settlement  of  such  account,  unless  the  same  shall  be  en- 


lerai,  within  three  months,  after  such  decree  shall  have  been  recorded. 

S  68.  Whenever  the  authority  of  an  executor  or  administrator  shall  to  aeeonnt 
ONK,  or  be  revoked  or  superseded  for  any  reason,  he  may  be  cited  to  *"®***'*"^ 
•coout  before  a  surrogate,  at  the  instance  of  the  person  succeeding  to 
Ac  adniinistration  of  the  same  estate,  in  like  manner,  as  herein  before 
ponded  (or  a  creditor. 

j  69.  In  every  such  case  the  executor  or  administrator  may  cite  the  ib. 
pan  succeeding  to  the  administration  of  the  same  estate,  to  attend 
aioooant  and  settlement  of  his  proceedings  before  the  surrogate,  by 
giriog  such  reasonable  notice  as  the  surrogate  shall  direct,  and  l^ 
Knrii^  and  publishing,  in  the  manner  herein  before  provided,  a  cita- 
tioD  to  creditors  and  others ;  and  such  settlement  and  account  shall 
kfe  the  like  efiect  in  all  respects  as  in  the  case  of  a  settlement  at  the 
iMmce  of  a  creditor. 

SlO.  An  executor  or  administrator,  after  the  expiration  of  eighteen  mitIav* 
uuAm  bom  the  granting  of  letters  testamentary  or  of  administration,  ^HmtT*^ 
ttf  reoder  a  final  account  of  all  his  proceedings  to  the  surrogate  who 
ifpoiDled  him,  although  not  cited  to  do  so,  and  may  obtain  a  citation 
to  afl  persons  interested  in  the  estate,  to  attend  a  final  settlement  of  his 
Kcoonts ;  which  citation  shall  be  served  and  published  in  the  manner 
prescribed  in  the  preceding  sections  of  this  Title,  and  thereupon  the 
■me  proceeding  shall  be  had  for  a  final  settlement,  and  with  the  like 
cftct,  in  all  respects,  as  in  the  case  of  a  settlement  at  the  instance  of 
i  creditor. 

S  71.  Whenever  an  account  shall  be  rendered,  and  finally  settled,  DiitribaUM. 
oiiiier  any  of  the  preceding  sections  in  this  Article,  except  the  sixty- 
eighth  and  sixty-ninth,  if  it  shall  appear  to  the  surrogate  that  any  part  of 
ik  estate  remains  to  be  paid  or  distributed,  he  shall  make  a  decree  for 
the  payment  and  distribution  of  what  shall  so  remain,  to  and  among  the 
crcdilors,  legatees,  widow,  and  next  of  kin  to  the  deceased,  according 
to  their  respective  rights ;  and  in  such  decree  shall  settle  and  deter- 
mioe  all  questions  concerning  any  debt,  claim,  legacy,  bequest,  or  dis- 
tributive share ;  to  whom  the  same  shall  be  payable ;  and  the  sum  to 
be  paid  to  each  person.^' 

S  72.  In  such  order  the  surrogate  may,  upon  the  consent  in  writing  '^* 

cf  the  parties  who  shall  have  appeared,  direct  the  delivery  of  any  per* 

•onil  property,  which  shall  not  have  been  sold,  and  the  assignment  of 

any  mortgages,  bonds,  notes,  or  other  demands,  not  yet  due,  among 

diOK  entitled  to  payment  or  distribution,  in  lieu  of  so  much  money 

as  such  property  or  securities  may  be  worth,  to  be  ascertained  by  the 

appraisement  and  oath  of  such  persons,  as  the  surrogate  shall  appoint 

for  that  purpose. 

(48)  1  R.  L.  448,  §  11. 


tvibotioii. 
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TITUS  3.      ^  73.  Eyery  person  to  whom  siny  such  securities  may  be  aasignedf 

^^^^^  niay  sue  and  recover  upon  the  same,  at  his  own  costs  and  charges,  in 

the  name  of  the  executor  or  administrator  making  such  aasignnient, 

or  otherwise,  in  the  same  manner  as  such  executor  or  administrator 

might  have  done. 

wbenmonict  ^  74.  If  upon  tlie  representation  of  an  executor  or  administrator, 
laiMd.  ^  or  otherwise,  it  shall  appear  to  the  surrogate,  that  any  claim  exists 
against  the  estate  of  the  deceased,  which  is  not  then  due,  or  upon 
which  a  suit  is  then  pending,  he  shall  allow  a  sum  sufficient  to  satisfy 
such  claim,  or  the  proportion  to  which  it  may  be  entitled,  to  be  re- 
tained fi>r  the  purpose  of  being  applied  to  the  payment  of  such  claim 
when  due,  or  when  recovered,  or  of  being  distributed  according  to 
law.  The  sum  so  retained  mav  be  left  in  the  hands  of  the  execolor 
or  administrator,  or  may  be  directed  by  the  surrogate  to  be  deposited 
in  some  safe  bank,  to  be  drawn  only  on  the  order  of  the  surrogate. 

Oi^er  ofdif-  $  75.  Whcre  the  deceased  shall  have  died  intestate,  the  surplus  of 
his  personal  estate  remaining  after  payment  of  debts ;  and  where  the 
deceased  left  a  will,  the  surplus  remaining  after  the  payment  of  debti 
and  legacies,  if  not  bequeathed,  shall  be  distributed  to  the  widow, 
children,  or  next  of  kin  of  th.e  deceased,  in  manner  following: 

1.  One-third  part  thereof  to  the  widow,  and  all  the  residue  by  equal 
portions  among  the  children,  and  such  persons  as  legally  represent 
sach  children,  if  any  of  them  shall  hare  died  before  the  deceased : 

2.  If  there  be  no  children,  nor  any  legal  representatives  of  them, 
then  one  moiety  of  the  whole  surplus  shall  be  allotted  to  the  widow, 
and  the  other  moiety  shall  be  distributed  to  the  next  of  kin  of  the  de- 
ceased, entitled  under  the  provisions  of  this  section : 

8.  If  the  deceased  leave  a  widow,  and  no  descendant,  parent, 
brother  or  sister,  nephew  or  niece,  the  widow  ^hall  be  entitled  to  the 
whole  surplus ;  but  if  there  be  a  brother  or  sister,  nephew  or  niece, 
and  no  descendant  or  parent,  the  widow  shall  be  entitled  to  a  moie^ 
cf  the  surplus  as  above  provided,  and  to  the  whole  of  the  residue 
where  it  does  not  exceed  two  thousand  dollars ;  if  the  residue  exceed 
that  sum,  she  shall  receive,  in  addition  to  her  moiety,  two  thousuid 
dollars ;  and  the  remainder  shall  be  distributed  to  the  brothers  aad 
sisters,  and  their  representatives : 

4.  If  there  be  no  widow,  then  the  whole  surplus  shall  be  distribut- 
ed equally  to  and  among  the  children,  and  such  as  legally  represent 
them: 

6.  In  case  there  be  no  widow,  and  no  children,  and  no  representa- 
tives of  a  child,  then  the  whole  surplus  shall  be  distributed  to  the  next 
ofkin,  in  equal  degree  to  the  deceased,  and  their  legal  representatives: 

0*  If  the  deceased  shall  leave  no  children,  and  no  representatives 
of  them,  and  no  father,  and  shall  leave  a  widow  and  a  mother,  the 
moiety  not  distributed  to  the  widow  shall  be  distributed  in  equal 
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diares  to  his  mother,  and  brothers  and  sisters,  or  the  representatives  tttles. 
of  such  brothers  and  sisters ;  and  if  there  be  no  widow,  the  whole 
furplns  shall  be  distributed  in  like  manner  to  the  mother,  and  to  the 
bro^TS  and  sisters,  or  the  representatives  of  such  brothers  and  sis- 
ters: 

7.  If  the  deceased  leave  a  father,  and  no  child  or  descendant,  the 

fiitber  shall  take  a  moiety,  if  there  be  a  widow,  and  the  whole,  if 

there  be  no  widow : 
s.  If  the  deceased  leave  a  mother,  and  no  child,  descendant,  father, 

brother,  sister,  or  representative  of  a  brother  or  sister,  the  mother,  if 

there  be  a  widow,  shall  take  a  moiety,  and  the  whole,  if  there  be  no 


s.  Where  the  descendants,  or  next  of  kin  of  the  deceased,  entitled 
to  share  in  his  estate,  shall  be  all  in  equal  degree  to  the  deceased,  their 
^res  dhall  be  equal : 

10.  When  such  descendants,  or  next  of  kin,  shall  be  of  unequal  de- 
pees  of  kindred,  the  surplus  shall  be  apportioned  among  those  entitled 
thoeto,  according  to  their  respective  stocks ;  so  that  those  who  take 
in  their  own  right,  shall  receive  equal  shares,  and  those  who  take  by 
Tepresentation,  shall  receive  the  share  to  which  the  parent  whom  they 
represent,  if  living,  would  have  been  entitled : 
11.  No  representation  shall  be  admitted  among  collaterals,  after 
^    brothers'  and  sisters'  children : 

!       12.  Relatives  of  the  half-blood,  shall  take  equally  with  those  of  the 
I    vinle  blood  in  the  same  degree ;  and  the  representatives  of  such  rela- 
'    tives,  shall  take  in  the  same  manner  as  the  representatives  of  the 
whole  blood : 

13.  Descendants,  and  next  of  kin  of  the  deceased,  begotten  before 
his  death,  but  born  thereafter,  shall  take  in  the  same  manner,  as  if 
they  had  been  born  in  the  life  time  of  the  deceased,  and  had  survived 
hiri.** 

S 16.  If  any  child  of  such  deceased  person  shall  have  been  ad-  AdruM- 
^"aoced  by  the  deceased,  by  settlement  or  portion  of  real  or  personal  "*" 
^te,  the  value  thereof  shall  be  reckoned  with  that  part  of  the  sur- 
plus of  the  personal  estate,  which  shall  remain  to  be  distributed 
among  the  children ;  and  if  such  advancement  be  equal  or  superior 
to  the  amount,  which,  according  to  the  preceding  rules,  would  be  dis« 
tributed  to  such  child,  as  his  share  of  such  surplus  and  advancement, 
then  such  child  and  his  descendants  shall  be  excluded  from  any  share 
io  the  distribution  of  such  surplus.^^ 

S  77.  But  if  such  advancement  be  not  equal  to  such  amount,  such  i^ 
child,  or  his  descendants,  shall  be  entitled  to  receive  so  much  only, 
as  shall  be  sufficient  to  make  all  the  shares  of  all  the  children,  in  such 
surplus  and  advancement,  to  be  equal,  as  near  as  can  be  estimated.^^ 

(44)  1  R.  L.  81S,  §  16. 
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Tm^x  ^  7^.  T\gt  cTAir.rjirr  irg  c?  ^trana::^.  -tr  dae  gtriiie  of  mooej  to  a 
child,  whkyst  »  riew  to  &  porc>?c  or  seokiBefit  in  life,  AalU  not  b» 
deeiDEidaii  adraDoeaiiesit,  whiuc  ibe  cKanifirof  tbetwQbiAnctioni; 
ODT  diail  tinae  scctkc^  awlj  is  acr  case  wixre  tbere  ainll  be  anjr 
real  csute  of  tbe  iriet&c^-f,  lo  oescezAi  i :  his  heirs. 


3  79.  The  prccedii:^  pPjTt5»>&s  respeciisz  the  disuibadoii  of  es- 
tatea,  shall  iy>t  ^z-plj  to  tbe  r^rKcal  er.a:e«  of  CLarried  women ;  bat 
their  ku«liaDds  caj  denai«d.  rEo>Ter,  aiid  eCj^>j  the  same,  as  they  an 
ectitkd  bv  the  rJe*  of  the  oMnraKi  law.** 


uw 


J  80.  Where  a  disthbjtiTe  share  is  to  be  paid  to  a  minor,  thenr- 
rogate  maj  direct  the  sairje  t^:*  le  paid  to  the  geijeral  guardian  of  nch 
minor,  and  to  be  ajipUed  to  his  support  and  edocatioo ;  or  he  maj  di- 
rect the  sazTie  ti3  be  icTested  in  permanent  secanties,  as  herein  befcie 
provided,  in  re^iect  to  legacies  to  minors^  with  the  like  anthority  t» 
applj  the  interest,  and  subject  to  the  same  obligations. 

J  81.  When  administration  is  granted  to  anj  person  not  die  widow 
cfj  or  next  of  kin  to,  a  deceased  person,  and  no  one  shaD  appear  to 
claim  the  personal  estate  of  the  deceased  within  two  jean  after  sack 
letters  granted,  the  surplus  of  such  estate  which  would  be  distrilwtrf 
as  adbresaid,  diall  be  paid  into  the  treasury  of  thb  state,  for  theboieft 
of  Aose  who  mav  thereafter  appear  to  be  entitled  to  the  ame.^ 

3  82.  Any  person  entitled  to  any  legacy,  or  to  a  distribntiie  date 
of  the  estate  of  a  deceased  person,  at  any  time  previous  to  theezpiiar 
tion  of  one  year  from  the  granting  of  letters  testamentary  or  of  adnmiiH 
tration,  may  apply  to  the  sunt^te,  either  in  person  or  by  his  guaidiHi, 
after  giving  reasonable  notice  to  the  executor  or  administrator,  to  be 
aUowed  to  receive  such  portion  of  such  legacy  or  share,  as  mi^  to 
■eceaBuy  for  his  support. 

1^  S  83.  If  it  appear  to  the  surrogate  that  there  is  at  least  one-tUvi 

more,  of  assets,  in  the  hands  of  such  executor  or  administrator,  tktt 
will  be  sufficient  to  pay  all  debts,  legacies,  and  claims  against  tlie 
estate,  then  known,  he  may,  in  his  discretion,  allow  such  pertioQ  of 
the  lq;acy  or  distributive  share  to  be  advanced,  bs  may  be  neooMMj 
ibr  the  support  of  the  person  entitled  thereto,  upon  satisfectory  boodi 
being  executed  for  the  return  of  such  portion,  with  interest,  wheoefer 
required. 

S  84.  The  provisions  in  this  Title  contained,  shall  not  be  ai^dica' 
ble  to  any  letters  testamentar}*  or  of  administration,  granted  to  tht 
public  administrator  in  the  city  of  New- York,  nor  in  any  fespect  to 
the  said  public  administrator. 

(46)  1  R.  L.  SI4,  $  17     (48)  n».  SIS,  §  S& 
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TITLE  IV.  •'"'LK  i. 

f  THE  POWERS  AND  DUTIES  OF  EXECUTORS  AND  ADMINISTRATORS, 
IN  BELATION  TO  THE  SALE  AND  DISPOSITION,  OF  THE  REAL  ES- 
TATE OF  THEIR  TESTATOR  OR  INTESTATE. 

Bc  1.  WWb  czccnton,  &e.  may  tcpjUy  for  authority  to  diipofe  of  real  ettate. 

%  CailcBla  of  the  petition  for  that  porpoie. 

S.  IT  there  are  any  deiriseei  or  heirt,  minon,  goardians  to  be  appointed  for  them. 

4  MiBBn  ia  certain  eases  to  be  notified. 

S.  When  svTogate  to  grant  order  to  show  canse. 

t.  Hov  ofder  to  be  pdblislied  and  senred. 

7.  If  heirs,  &e.  cannot  be  (bond  in  the  coonty  or  in  the  state,  order  how  to  be  serred. 

8L  Whoi  amrogate  to  hear  proofii  and  allegations  of  parties. 

i.  Execnton,  &c.  to  be  examined  on  oath ;  process  for  witnesses. 
Nl  What  oiay  be  shown  by  claimants  of  the  real  estate, 
n.  SvTOgate  may  award  issne  to  try  contested  (acts  ;  prcoeedings  thereon. 
li  Oovta  of  the  issne  by  whom  paid. 

ttw  The  dfisads  ascertainadt  to  be  entered  by  surrogate  in  a  book. 
14  What  aust  appear  to  justify  order  for  disposition  of  real  estate. 
IBl  Whmi  to  direct  a  lease  or  mortgage  to  be  made. 
M.  Lmqi^  of  time  for  which  lease  may  be  made. 

17.  Eflect  of  lease  or  mortgage  executed  under  order  of  surrogate. 

18.  When  portions  of  real  estate  may  be  ordered  to  be  sold. 
Ml  WhaB  whole  of  real  estate  may  be  sold. 
tk  Older  ia  which  real  estate  shaU  be  directed  to  be  sold. 
II.  Before  granting  order  to  lease  or  mortgage,  bond  to  be  taken. 
&  Befcre  gmntiBg  order  Co  sell,  bond  to  be  taken. 

M.  If  executor,  &c  neglect  to  gire  bond,  freeholder  to  be  appointed  to  lease  or  seD,  Its. 
li  Upon  such  person  executing  bond,  to  be  authorised  to  sell,  &c. ;  his  duty. 
%,  Notioe  of  salt  how  pabliihed  ;  its  contents. 
M.  Timeand  place  of  sale. 

27.  Bieeators  not  to  purchase,  nor  guardians,  except  for  their  wards. 
&  fiurogaiemayalhiw  credit  to  be  given  on  sale  ;  how  secured. 
Si  Pjroeeedings  to  be  returned  ;  in  what  cases  sale  may  be  vacated. 
9k  When  order  confirming  sale  and  directing  conreyances  to  be  made. 
n.  Contents  of  conveyances,  and  effect  thereof. 
G.  Sale  subject  to  certain  judgments  and  mortgages. 

85.  Heirs  and  devisees  how  fu  exonerated  from  debts  of  ancestor,  bj  sale. 
81  fiieeutors,  he.  to  account  for  proceeds  of  sale  of  real  estate  sold,  &c. 

86.  Monies  arising  from  sale  of  whole  or  part  of  real  estate,  to  be  paid  to  surrogate. 
96  &  37.  Surrogate  to  pay  expenses  of  sale  and  satisfy  dower  in  the  lands  sold. 
88.  Balance  to  be  distributed  among  creditors  in  proportion. 
98.  Debts  not  due  to  be  paid,  after  deducting  rebate  of  intereiit. 

40.  Notice  of  distribution  how  to  be  made  and  published. 

41.  Surrogate  to  ascertain  debts,  and  hear  proofs  of  parties  relating  to  them< 
4BL  IMts  how  established. 

4L  Surplus  after  payment  of  debts,  to  be  paid  to  heirs,  devisees,  &c. 
4L  Securities  taken  on  sale,  to  be  delivered  to  surrogate  ;  his  duty  in  respect  to  them. 

46.  Securities  taken  on  investment  to  satisfy  dower,  to  be  kept  by  surrogate,  &c. 
4iL  Principal  thereof  when  to  be  collected  and  how  applied. 

47.  Swplusy  if  any,  bow  distributed. 

48.  When  and  how  creditors  to  proceed  to  compel  sale  of  real  estate  by  executors,  Ite. 
48.  Older  to  show  cause  how  and  when  ser\'ed  on  executors,  &c. 
10.  When  surrogate  to  order  lease,  mortgage  or  sale  of  the  real  estate. 
51.  Proceedings  of  executors,  &e.  under  such  order. 
8L  If  executors,  8ie.  refuse,  &c.  another  to  be  ap[ipointed  ;  his  authority. 
88  &  M.  Suits  against  heirs  and  devisees,  when  to  be  brought ;  consequences  thereof. 
56.  Sales  of  real  estate  made  under  a  will,  by  one  or  more  uf  several  executors,  when 

valid. 
88.  Sales  of  real  estate  under  will,  how  to  be  conducted. 
07.  Proceeds  of  such  sales  to  be  accounted  for  and  distributed,  &c. 
68.  Penalty  for  selling  real  estate  contrary  to  foregoing  provisions. 
80.  Sales  in  good  faith,  not  to  be  alTected  by  certain  irregularities. 
00.  Proceedings  relating  to  sales,  to  be  recorded  and  papers  to  be  filed. 
61.  Certain  irregularities  in  former  sales,  bow  rectified  by  the  chancellor. 
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TiTLB  4.  ^  22.  Before  granting  any  order  for  the  sale  of  any  real  e 
^^^^^"^^  surrogate  shall  require  a  bond  in  like  manner,  and  with  si 
to  nu.  above  directed,  in  a  penalty  double  the  value  of  the  real  esta 
ed  to  be  sold,  conditioned  that  such  executors  or  administra 
pay  all  the  monies  arising  from  such  sale,  after  deducting 
penses  thereof,  and  will  deliver  all  securities  taken  by  them 
sale,  to  the  surrogate,  within  twenty  days  after  the  same  sh 
been  received  and  taken  by  them. 

comeqiioiiee  $  23.  In  casc  of  the  refusal  or  neglect  of  the  executors  or 
fivet^.  trators,  applying  for  such  order,  to  execute,  within  a  reasonal 
any  bond  required  by  the  two  last  sections,  the  surrogate  shal 
a  disinterested  freeholder,  to  execute  such  mortage  or  les 
make  such  sales,  who  shall  execute. a  bond  similar,  in  all  res 
that  required  of  the  executors  or  administrators,  in  whose  ] 
shall  be  appointed ;  and  in  making  such  appointment  he  st 
preference  to  any  person  who  shall  have  been  nominated  by  t 
tors  of  the  deceased. 

Antbority  of  S  24.  Upou  exocuting  and  filing  with  the  surrogate  such  I 
^^J^^^  surrogate  shall  order  the  nrartgage,  lease,  or  sale  to  be  mad 
person  so  appointed,  who  shall  possess  all  the  power  and  a 
by  this  Title  conferred  on  executors  and  administrators,  in 
to  the  mortgaging,  leasing,  or  sale  of  the  real  estate  of  the  d 
mentioned  in  the  order  of  the  surrogate ;  and  shall,  in  like 
be  liable  to  account  for  his  proceedings,  and  may,  in  the  sai 
ner,  be  compelled  to  satisfy  debts,  to  pay  over  monies,  and  U 
securities. 

S  25.  Whenever  a  sale  is  ordered,  notice  of  the  time  and 
holding  the  same,  shall  be  posted,  for  six  weeks,  at  three  of  1 
public  places  in  the  town  or  ward  where  the  sale  shall  be  I 
shall  be  published  in  a  newspaper,  if  there  be  one  printed  in  < 
county,  and  if  there  be  none,  then  in  the  state  paper,  for  si: 
successively ;  in  which  notice,  the  lands  and  tenements  to 
shall  be  described  with  common  certainty,  by  setting  forth  tl 
her  of  the  lots,  and  the  name  or  number  of  the  township  or  1 
which  they  are  situated ;  if  the  premises  cannot  be  so  descril 
shall  be  described  in  some  other  appropriate  manner,  and  in  i 
the  improvements  thereon,  if  any,  shall  be  stated.^' 

Place  of  tale.  ^  ^^*  'Such  salos  shall  be  in  the  county  where  the  prem 
situated,  at  public  vendue,  between  the  hour  of  nine  in  the  r 
and  the  setting  of  the  sun  of  the  same  day/' 

Who  not  to       327.  The  executors  or  administrators  making  the  sale, 
i""*****^     guardians  of  any  minor  heirs  of  the  deceased,  shall  not  direct 
directly  purchase,  or  be  interested  in  the  purchase  of  any  pai 

■■  ■■■  ■         ^  m r-  -  .-_  ,  I  mm. 

(61)  1 B.  L.  461  §  26. 


Notice  of 


▼I.]         THE  STATE  OP  NEW-YORK.  105 

\tMiB  80  8oM.     All  sales  made  eontrary  to  the  provisions  of  this  title  4. 
If  shall  be  void ;  but  this  section  shall  not  prohibit  any  such 
laa  by  a  guardian  for  the  benefit  of  his  ward. 

18.  On  such  sales,  the  executors  or  administrators  may  givecndUoa 
length  of  credit,  not  exceeding  three  years,  for  not  more  than 
-fenrths  of  the  purchase  money,  as  shsJI  seem  best  calculated  to 
lee  the  highest  price,  and  shall  have  been  directed,  or  shall  be 
ived,  by  the  surrogate  ;  and  shall  secure  the  monies  for  which 
;  is  given,  by  a  bond  of  the  purchaser,  and  by  a  mortgage  of  the 
sold.» 


19.  The  executors  or  administrators  shall  immediately  make  a  wbfu  «!• 

I  of  their  proceedings,  upon  such  order  of  sale,  to  the  surrogate  S!Sd.  ''^ 

Ing  the  same,  who  shall  examine  the  proceedings,  and  may  also 

ine  such  executors  or  administrators,  or  any  other  person  on  oath, 

ing  the  same ;  and  if  he  shall  be  of  opinion  that  the  proceedings 

unfidr,  or  that  the  sum  bid  is  disproportionate  to  the  value,  and 

I  sum  exceeding  such  bid,  at  least  ten  per  cent.,  exclusive  of  the 

OSes  of  a  new  sale,  may  be  obtained,  he  shall  vacate  such  sale, 

liiect  that  another  be  had ;  of  which  notice  shall  be  given,  and 

tie  shall  be  in  all  respects  conducted  as  the  sale  on  the  first  or- 
I 

BO.  If  it  shall  appear  to  the  surrogate,  that  such  sale  was  legally  wb«nt»  b« 
t  and  iairly  conducted,  and  that  the  sum  bid  was  not  dispropor- 
(e  to  the  value  of  the  property  sold,  or  if  disproportionate,  that 
ater  sum  as  above  specified,  can  not  be  obtained,  he  shall  make 
der  confirming  such  sale,  and  directing  conveyances  to  be  exe- 

31.  Such  conveyances  shall  thereupon  be  executed  to  the  pur-  Conyjnr 
ir,  by  the  executors  or  administrators,  or  by  the  person  so  ap- 
ted  by  the  surrogate  to  make  the  sale.  They  shall  contain  and 
Mth  at  large  the  original  order  authorising  a  sale,  and  the  order 
imii^  the  same,  and  directing  the  conveyance ;  and  they  shall 
mned  to  convey  all  the  estate,  right  and  interest  in  the  premises, 
)  testator  or  intestate,  at  the  time  of  his  death,  free  and  discharge 
xn  all  claim  for  dower,  of  the  widow  of  such  testator  or  intes- 

tS.  Every  sale  and  conveyance  made  pursuant  to  the  provisions  incambmn- 
s  Title,  shall  be  subject  to  all  charges  by  judgment,  mortgage  or 
vise,  upon  the  lands  so  sold,  existing  at  the  time  of  the  death  of 
sstator  or  intestate. 

tS.  If  the  proceeds  arisine  from  the  mortiraire,  lease  or  sale  of  Effect  or  mi« 
emds,  made  pursuant  to  the  order  of  any  surrogate  as  herem  di-  de^iMM. 

(68)  lft.L.452,§a5.    (68)  Laws  of  1819,  p.  215,  §3. 

!••  n.  14 
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TfTix  L  rected,  which  shall  hare  been  paid  over  to  such  surrog^,  d 
mfiw>;^nf  to  pay  all  the  dtLis  established  before  the  sunogs 
grandng  the  order,  the  heirs  and  devisees  of  the  testator  or  int 
and  all  the  remainiDg  lands  of  which  he  died  seised,  shall  be  exi 
ed  from  all  claim  tH*  charere  bv  reason  of  such  debts  so  estaU 
if  such  proceeds  shall  not  be  sufficient  for  that  purpose,  the  hei 
devisees  and  the  remaining  land,  shall  be  exonerated  from  such 
in  proportion  to  the  sum  raised,  and  paid  over. 

3  ^4.  The  surrogate  who  shall  grant  any  order  for  the  hkn 
LT'  lease  or  sale  of  real  estate,  shall  possess  the  same  power,  to  ci 
compel  any  executor  or  administrator,  to  account  for  the  proa 
the  sale,  mortgage  or  lease,  of  any  real  estate,  and  to  compel  th 
ment  of  debts,  and  the  payment  of  monies  arising  from  such  sal4 
the  deliverv  of  securities  taken  thereon,  as  if  such  real  estai 
been  originally  personal  estate,  in  the  hands  of  such  executor 
ministrator. 

TobepatJio     i3  35.  Where  the  whole,  or  any  part,  ot'  the  real  estate  < 

"'**•*''     deceased  person,  shall  have  been  sold  by  virtue  of  an  order  of 

rogate,  the  monies  arising  from  such  sale,  shall  be  brought  in 

office  of  the  surrogate  granting  such  order,  for  tlie  purpose  of 

bution,  and  shall  be  by  him  retained  for  tliat  purpose.  ^^ 

Apsfcatioa       S  36.  The  sunt^te  shall,  in  the  lirst  place,  pay  out  of  the  sa 
^  nies  the  charges  and  expenses  of  the  sale.     He  shall  next  satial 

claim  of  dower,  which  the  widow  of  the  testator  or  iutestatf 
have,  upon  the  lands  so  sold,  by  the  payment  of  such  sura  in  gr 
shall  be  deemed,  upon  the  principles  of  law  applicable  to  annui 
reasonable  satisfaction  for  such  claim,  if  the  widow  shall  cons 
accept  such  sum  in  lieu  of  her  dower,  by  an  instrument  tmde 
duly  acknowledged  or  proved,  in  the  same  manner  as  deeds  ei 
to  be  recorded. 

lb,  S  37.  If  aAer  reasonable  notice  for  that  purpose,  no  such  o 

be  given,  then  the  surrogate  shall  set  apart  one-third  of  the  pu 
money  to  satisfy  such  claim,  and  shall  cause  the  same  to  be  in 
in  permanent  securities  on  annual  interest,  in  his  name  of 
which  interest  shall  be  paid  to  such  claimant,  during  life.** 

th.  ccctiiion.  S  38.  If  after  the  deductions  aforesaid,  from  the  proceeds  ol 
sale,  there  shall  not  be  sufficient  remaining  to  pay  all  the  debts 
testator  or  intestate,  then  the  balance  of  such  proceeds  shall 
vided,  by  the  surrogate,  among  the  creditors,  in  proportion  to 
respective  debts,  without  giving  any  preference  to  bonds,  or  oth< 
cialties,  or  to  any  demands  on  account  of  any  suit  being  bi 
thereon.** 


Dower. 


(64)  IR.  L.452,§a6. 
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Eyeiy  person  to  whom  the  deceased  shall  have  been  indebt-  titled. 
▼aluable  consideration,  for  any  sum  of  money  not  due  at  the  Jj^^(]]^ 
udi  distribution,  shall  receive  his  proportion  with  otlier  credi-  •*"<^- 
er  deducting  a  rebate  of  legal  interest,  upon  the  sum  distri^ 
or  Ae  time  unexpired  of  such  credit. 

.  Beibre  any  such  distribution  shall  be  made,  notice  of  UieNoiiMordb' 
i  place  of  making  the  same,  shall  be  publislicd  for  six  weeks 
?ely,  in  a  newspaper  printed  in  the  county  wliere  the  surro- 
lides.     He  may  also  publish  such  notice  in  such  other  news- 
•  he  may  deem  most  likely  to  give  notice  to  Uie  creditors. ^^ 

At  the  time  and  place  appointed,  and  at  such  otiier  times  and  rrue«e(iin«i 
tf  the  surrogate  shall  appoint  for  that  purpose,  he  shall  pro*  uon. 
ascertain  the  valid  and  subsisting  debts  gainst  the  testator  or 
!,  and  shall  hear  the  allegations  and  proofs  of  the  claimants  of 
bts,  and  of  the  executors,  administrators,  heirs,  devisees,  or 
ir  person  interested  in  the  estate  of  the  deceased,  or  in  the  ap- 
I  of  the  proceeds  of  such  sale. 

Any  debts,  which  shall  have  been  established  by  the  surro-  ib. 
the  application  for  the  sale,  shall  not  again  be  controverted, 
pon  the  discovery  of  some  new  evidence  to  impeach  the  same, 
I  only,  upon  due  notice  given  to  the  claimant.  Any  other 
demands  which  shall  be  presented,  and  which  were  not  so 
led,  shall  be  proved  to  the  satisfaction  of  the  surrogate ;  and 
e  proceedings  may  be  had  to  ascertain  the  same,  as  are  herein 
»rescril)ed,  upon  the  hearing,  on  the  application  of  any  cxccu- 
Iministrator,  for  authority  <o  sell  the  real  estate. 


iip< 


If  after  payment  of  debts  and  expenses,  there  be  any  over- 8„rpi 
the  proceeds  of  the  sale,  the  same  shall  be  distributed,  among 
s  and  devisees  of  the  testator  or  intestate,  or  the  persons  claim- 
er  them,  in  proportion  to  their  respective  rights  in  tlie  premi- 


,  Any  securities  which  shall  have  been  taken  on  the  sale  ofsocuriiiMfa- 
I  estate,  shall  be  delivered  to  the  surrogate,  and  kept  in  his 
He  shall  collect  the  monies  due  thereon  from  time  to  time, 
I!  distribute  and  apply  the  same  among  the  creditors,  whose 
ere  established  before  him,  in  the  same  proportion  as  herein  di- 
respecting  tlie  monies  arising  on  such  sale. 

The  securities  taken  by  any  surrogate,  on  the  investment  of  seoiuiuw  for 
|)al  sum  at  annual  interest,  to  satisfy  a  dower  claim,  shall  be 
his  office  as  part  of  his  oflicial  pai)ers,  and  be  delivered  to  his 
r ;  and  it  shall  be  the  duty  of  the  surrogate  to  collect  such  in- 
od  pay  the  same  to  tlie  person  entitled  thereto. 

(66)  1  R.  L.  462,  §  28.    (60)  lb.  p.  461,  §  23. 
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TRXB^       S  46.  After  the  death  of  the  person  entitled  to  midi  iflteitM 
^j^^^"^"^^  principal  sum  so  secured  shall  be  collected,  and  after  dedoctii 


costs  and  charges  of  the  surrogate  in  the  management, 
distribution  thereof,  the  residue  shall  be  distributed  among  die  • 
tors  of  the  deceased,  who  shall  have  established  their  debts  pre 
to  the  original  investment  of  such  principal  sum,  in  tiie  same  mi 
and  with  the  like  eflect,  as  herein  provided,  for  the  distribution 
proceeds  of  the  sale  of  real  estate. 

1^  S  47.  If  there  be  any  surplus  remaining  after  such  distributi 

shall  be  divided  among  the  heirs  and  devisees  of  the  testator,  < 
heirs  of  the  intestate,  or  the  persons  claiming  under  them,  in 
portion  to  their  respective  rights  in  the  premises  sold. 

6d«how  S  48.  If,  after  the  rendering  of  an  account  by  igi  executor  < 
•radSorT  ministrator  to  a  surrogate,  as  in  this  Chapter  provided,  it  Ab, 
pear  that  there  are  not  sufficient  assets  to  pay  the  debts  o(  tl 
ceased,  the  surrogate  upon  the  application  of  any  creditor,  made 
in  three  years  after  the  granting  of  letters  testamentary  or  of  adi 
tration,  shall  grant  an  order  on  such  executor  or  administrator,  to 
cause  why  he  should  not  be  required  to  proceed  and  sell,  or  othe 
dispose  of,  the  real  estate  of  the  deceased,  for  the  payment  of  his  < 

ProtMdinciu  S  49.  Such  Order  shall  be  served  personally  on  the  executor 
ministrator  to  whom  it  shall  be  directed,  at  least  fourteen  days,  I 
the  day  therein  appointed  for  showing  cause. 

IL  S  60.  If  no  cause  to  tlie  contrary  be  shown,  the  surrogate  du 

der  notice  of  such  application  to  be  served  and  published,  in  the 
manner  as  herein  before  directed,  on  the  application  of  an  exec 
and  if  at  the  day  appointed  in  such  notice,  the  surrogate  be  sa) 
of  the  matters  specified  in  the  fourteenth  section  of  this  Titk^  hi 
order  such  executor  or  administrator  to  mortgage,  lease,  or  a 
much  of  the  real  estate  of  which  the  testator  or  intestate  died  m 
as  shall  be  sufficient  for  the  payment  of  the  debts  established  I 
him. 

ih.  S  51.  Upon  such  order  being  granted  and  served,  the  execa 

administrator  shall  mortgage,  lease  or  sell,  as  directed  in  such  • 
in  the  manner  herein  before  directed,  upon  his  own  applicaticm 
like  bond  shall  be  executed,  the  like  notice  shall  be  given,  an 
same  proceedings  had  in  all  respects,  as  are  herein  prescribed  < 
application  of  an  executor,  and  the  proceeds  shall  be  returned 
surrogate  in  the  like  cases,  and  distribution  shall  be  made  in  th 
mai^ner. 

IV.  S  52.  If  an  executor  or  administrator  shall  refine  or  negl 

serve  and*  publish  the  notices  above  required,  or  to  do  any  otb 
necessftry  to  authorise  an  order  finr  the  mortgage,  leasing  or  sale 
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real  property  of  the  deceased,  the  surrogate  may  appoint  a  disinterest-  title  4. 

ed  freeholder  to  perfiMm  the  duties  herein  enjoined  upon  such  execu* 
lor  or  ttlministrator,  who  shall  proceed  therein  in  the  same  manner  as 
herein  directed,  in  respect  to  such  executor  or  administrator. 

S53.  No  suit  shall  be  bronglit  against  the  heirs  or  devisees  ofsoitsigmimt 
tnj  red  estate,  in  order  \o  charge  them  witli  the  debts  of  the  testa-*  vuMt. 
toror  intestate,  within  three  years  from  the  time  of  granting  letters 
tetaoeotary  or  of  administration  upon  the  estate  of  their  testator  or 
irieHite;  uid  if  after  the  expiration  of  that  time,  such  suit  shall  be 
bnragbt,  upon  proof  of  an  application  having  been  made,  before  the 
eipintion  of  that  period,  for  an  order  of  sale  pursuant  to  the  provi- 
nom  of  this  Title,  such  suit  shall  be  stayed  by  the  court  in  which 
it  shall  be  pending,  until  the  result  of  such  application.  And  if  an 
tfifsr  for  sale  be  granted  thereupon,  such  suit  shall  not  be  any  further 
frasecuted,  unless  the  plaintiff  will  allege  that  lands  have  descended 
t9  the  heirs  or  been  devised  to  the  devisees,  which  were  not  in- 
daded  in  any  order  of  sale,  in  which  case,  a  decree  in  such  suit 
Aill  not  charge,  or  in  any  way  aflect,  any  land,  so  ordered  to  be 
nU;  and  the  plaintiff  so  proceeding  in  such  suit,  shall  not  be  en- 
titled to  any  share  in  the  distribution  of  the  monies  arising  on  the 
ale,  mortgage  or  leasing,  of  any  premises,  pursuant  to  such  applica- 
tion. 

S  S4.  Bat  if  the  plaintiff  in  any  such  suit,  shall  elect  to  discontinue  ib. 
the  same,  after  notice  of  an  application  having  been  made  tc  a  surro- 
gate, according  to  the  provisions  of  this  Title,  he  shall  be  entitled  to 
distribution  as  other  creditors,  on  establishing  his  claim. 

S  55.  Where  any  real  estate  or  any  interest  therein,  is  given  or  s^,„  ^^  ^^ 
devised  by  any  will  legally  executed,  to  the  executors  therein  named,  exwufoi 
^      or  sny  of  them,  to  be  sold  by  them  or  any  of  them,  or  where  such 


MtEte  is  ordered  by  any  last  will  to  be  sold  by  the  executors,  and  any 
executor  shall  neglect  or  refuse  to  take  upon  him  the  execution  of 
such  will,  then  all  sales  made  by  the  executor  or  executors,  who  shall 
take  upon  them  the  execution  of  such  will,  shall  be  equally  valid,  as 
if  die  other  executors  had  joined  in  such  sale.'^'^ 

"'         $56.  Sales  of  real  estate  by  any  executor,  made  for  the  payment  of  saiM  undor  i 
debts  and  legacies,  in  pursuance  of  an  authority  given  by  any  last  "^^ 
^fl,  riiall  be  made  after  like  notice,  and  be  conducted  in  the  same 
"wmier,  as  herein  before  prescribed,  in  relation  to  sales  by  order  of 
any  surrogate. 

5 67.  Where  by  any  last  will  a  sale  of  real  estate  shall  be  order-  ib. 
^  to  be  made,  either  for  the  payment  of  debts  or  legacies,  the  surro- 
gMe  in  whose  office  such  will  was  proved,  shall  have  power  to  cite 


*t 


(97)  IR.  Laos,  §11. 
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TITLE  4.  the  executors  in  such  will  named,  to  account  for  the  proceeds  of  the 
sales,  and  to  compel  distribution  thereof;  and  to  make  all  necessary 
orders  and  decrees  thereon,  with  the  like  power  of  enforcing  them,  as 
if  the  said  proceeds  had  been  originally  personal  property  of  the  de- 
ceased, in  the  hands  of  an  administrator.^ 

Pendt^for       S  58.  Any  executor  or  administrator,  of  other  person,  appointed 

iiUfoiraiM.  ^  herein  directed,  .who  shall  fraudulently  sell  any  real  estate  of  bis 

testator  or  intestate,  contrary  to  the  foregoing  provisions,  shall  forfdt 

double  the  value  of  the  land  sold,  to  be  recovered  by  the  person  ea- 

titled  to  an  estate  of  inheritance  therein.^® 

imffuiar  S  59.  No  oflfencc,  in  relation  to  tfie  giving  of  notice  of  sale,  or  the 

taking  down,  or  defacing,  such  notice,  shall  affect  the  validity  of  such 
sale  to  any  purchaser  in  good  faith,  witliout  notice  of  the  irregularity .•• 

RMord  of        S  60.  The  several  surrogates  shall  record  in  books  to  be  provided 

Su.     *"*"'  by  them  for  that  purpose,  all  orders  and  decrees  by  them  made,  upoD 

any  proceedings  before  them  in  relation  to  the  sale  of  real  estate,  and 

shall  file  and  preserve  all  papers,  returns,  vouchers  and  documents 

connected  witli  such  proceedings.®' 

irrofniariUM  S  61.  Whcrcvcr  a  sale  of  any  real  estate  has  heretofore  been  made, 
^n^formtr  ^^  yirtuc  of  au  ordcr  of  the  court  of  probates,  or  of  any  surrogate,  aoJ 
a  conveyance  executed  in  pursuance  thereof,  but  without  the  concur- 
rence of  any  discreet  person  besides  the  executor  or  administrator,  as 
heretofore  required  by  law ;  and  wherever  any  conveyance  has  been 
executed,  or  shall  be  executed  in  pursuance  of  such  sale,  without  sal- 
ting forth  at  large  the  order  of  the ^  surrogate  directing  such  sale,  or  ibe. 
order  confirming  the  same,  the  said  irregularities  may  be  rectified, 
and  the  sales  confirmed,  by  the  cliancellor  of  the  state. ®^ 

ProeMdinn       ^  62.  Upou  any  application  to  the  chancellor  for  c^nfirmatioD  of 
{JJ2f  *'j^      such  sales,  he  shall  direct  a  reference  to  a  master  in  chancery,  to  ei- 
amine  and  report  touching  the  proceedings  on  such  sale,  and  whetbor 
any  heirs  or  devisees  of  the  real  estate  sold,  or  persons  claiming  un- 
der them,  reside  within  this  state.®^ 

S  63.  Upon  the  coming  in  of  the  master's  report,  notice  shall  be 
published  for  eight  weeks  successively  in  the  state  paper,  of  such  re- 
port being  filed,  and  requiring  all  persons  interested,  to  appear  before 
the  chancellor,  at  such  time  and  place  as  he  shall  have  directed,  te 
show  cause  why  such  sale  and  conveyance  should  not  be  confirmed^^ 

S  64.  If  it  appears  by  the  master's  report,  that  any  heirs  or  de- 
visees of  the  real  estate  sold,  or  any  person  claiming  under  them,  re- 
side  within  this  state,  then  a  copy  of  such  notice  shall  be  served  OB 
such  heirs  or  devisees,  or  persons  claiming  under  them,  either  per'. 

(66)  Laws  of  1822,  p.  283,  §8.    (59)  1  R.  L.  452.  §  25.    (60)  lb.    (61)  Laws  of  18B 
p.  28S,  §  2.    (62)3Lawi  of  1819,  p.  214 ;  .1825,  p.  445. 


lb. 
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wnaliy  or  by  leaving  the  same  at  their  usual  dwelling  place,  in  case  title  4. 
oC  their  absence,  at  least  fourteen  days,  before  the  time  appointed  for 
nich  bearing. 

S  65.  If  upon  tiie  hearing  of  such  application,  and  the  examination  whn  to  \m 
<jt!he  proceedings,  it  shall  appear  to  the  satisfaction  of  the  chancellor, 
tbat  the  said  sale  was  made  fairly,  and  in  good  faith,  he  shall  make 
mch  Older  for  confirming  the  sale  and  conveyance,  as  he  shall  deem 
eqniuble,  and  such  sale  and  conveyance  shall  from  that  time,  be  con- 
inndaDd  valid,  according  to  the  terms  of  the  order.  ®^ 

SK,  If  the  deceased,  at  the  time  of  his  death,  was  possessed  of  a  Conract*  for 

'  lands  to  be 

ooDtract  for  the  purchase  of  land,  his  interest  in  such  land  and  under  »m. 
nch  contract,  may  be  sold  on  the  application  of  his  executor  or  ad- 
mioistrator,  or  of  any  creditor,  in  the  same  cases  and  in  the  same  man- 
Ber,a8  if  be  had  died  seised  of  such  land ;  and  the  same  proceedings 
Bny  be  had  for  tliat  purpose,  as  are  prescribed  in  this  Title  in  respect 
to  lands  of  which  he  died  seised,  except  as  herein  af\er  provided. 

S67.  Such  sale  shall  be  made  subject  to  all  payments,  tiiat  may  Temwof 
ibemfter  become  due  on  such  contract ;  and  if  there  be  any  such  pay-  puxcbiMr. 
IMS  thereafter  to  become  due,  such  sale  shall  not  be  confirmed  by 
tbe  surrogate,  until  tlie  purchaser  shall  execute  a  bond  to  the  execu- 
tors or  administrators  Df  the  deceased,  for  their  benefit  and  indemnity, 
I  ttd  ibr  the  benefit  and  indemnity  of  the  persons  entitled  to  the  interest 
,  tf  the  deceased  in  tlie  lands  so  contracted  for,  in  a  penalty  double  the 
wliole  amount  of  payments  thereafter  to  become  due  on  such  contract, 
with  such  sureties  as  the  surrogate  shall  approve,  conditioned  that 
such  purchaser  will  make  all  payments  for  such  land,  that  shall  be- 
come due  after  the  date  of  such  bond,  and  will  fully  and  amply  in- 
fcnanify  the  executors  or  administrators  of  the  deceased,  as  the  case 
Daay  be,  and  the  persons  so  entitled,  against  all  demands,  costs.  Char- 
ge and  expenses,  by  reason  of  any  covenant  or  agreement  contained 
ifi  such  contract,  or  by  reason  of  any  other  obligation  or  liability  of 
^  deceased,  on  account  of  the  purchase  of  such  lands,  and  against 
*ll  other  covenants  and  agreements  of  the  deceased,  to  the  vendor  of 
*uch  land,  in  relation  thereto. 

S  68.  But  if  there  be  no  payments  thereafter  to  become  due  on  ac-  ib. 
count  of  such  contract,  no  bond  shall  be  required  of  the  purchaser. 

3  69.  When  such  bond  shall  be  executed,  in  the  cases  where  it  is  cooumi  to 
required,  and  in  all  cases  where  the  sale  shall  be  coiifirmed,  the  sur-  **  "•'****'^' 
^te  shall  direct  the  executors  or  administrators  of  the  deceased,  to 
execute  an  assignment  of  such  contract,  to  the  purchaser;  which  assign- 
inent  shall  vest  in  such  purchaser,  his  heirs  and  assigns,  all  the  right, 
interest  and  title,  of  tlie  persons  entitled  to  the  interest  of  the  deceas- 

(«8)  Uwa  of  1819,  p.  214 ;  1825,  p.  445. 
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TITLES,  ed,  in  the  land  sold,  at  the  time  of  sale ;  and  such  purchaser  diall  haf« 
^"^^^^^  the  same  rights  and  remedies  against  the  vendor  of  such  land,  as  tk 
deceased  would  have  had,  if  he  had  lived. 

wbra  pwtof  S  70.  If  in  the  judgment  of  the  surrogate,  a  part  of  the  land  so  coii< 
•old.*'  tracted,  may  be  sold  advantageously  to  the  interest  of  the  estate  oj 
the  deceased,  and  so  that  the  purchase  monies  of  such  part,  will  m 
tisfy  and  discharge  all  the  pajmients  to  be  made  for  such  land,  ao- 
cording  to  the  contract,  he  may  order  such  part  only  to  be  soM ;  and 
in  that  case,  the  purchaser  shall  not  be  required  to  execute  any  bonl 

ProeMdi«f  $11.  The  monies  arising  from  any  sale,  under  the  five  last  sec* 
tions,  shall  be  paid  to  the  surrogate,  and  shall  be  disposed  of  by  hinii 
in  the  payment  of  the  charges  and  expenses  of  such  sale,  and  ia 
satisfying  any  claim  of  dower  which  the  widow  of  the  deceased  umf 
have  upon  the  lands  so  sold,  in  the  manner  herein  before  provided,  in 
respect  to  the  sale  of  lands,  of  which  the  deceased  died  seized. 

Dowtr.  S  72.  But  such  claim  of  dower  is  hereby  declared  to  extend  only 

to  the  annual  interest,  during  the  life  of  the  widow,  upon  on&Airiof 
the  surplus  of  the  monies  arising  from  such  sale,  which  shall  reBaUBf 
after  paying  all  sums  of  money  due  from  the  deceased,  at  the  dine  of 
such  sale,  for  the  land  so  contracted  and  sold. 

Aniie«tion       $  73.  The  sunTogatc  shall  apply  the  residue  of  the  monies  arisiif 
ojprwHJtdao  j^^^  ^^^j^  ^j^^  .^  ^^  g^^  instancc,  to  tlie  payment  of  all  sums  ofiD^ 

ney,  then  due  from  the  deceased  to  the  vendor  of  the  land  so  contract* 
ed,  on  account  of  such  contract,  and  shall  then  proceed  to  distribQto 
the  balance  among  the  creditors  of  the  deceased,  in  the  manner  hertii. 
before  provided ;  and  if  there  be  any  surplus,  ajfler  payment  of  dM 
and  expenses,  the  same  shall  be  distributed  among  the  persons,  iriv 
would  have  been  entitled  to  the  interest  of  the  deceased  in  the  lui 
sold  if  such  sale  had  not  been  made,  or  the  persons  claiming  unte 
them,  in  proportion  to  their  respective  rights  in  the  premises  sold. 

conreyanM      S  74.  Where  a  portion  only  of  the  land  so  contracted,  m  soU,  ill 
iiuSr        executor  or  administrator  shall  execute  a  conveyance  therefor  to  Al 


purchaser,  which  shall  transfer  to  him  all  the  rights  of  the 
to  the  portion  so  sold,  and  all  rights  which  shall  be  acquired  to  aadi 
portion,  hy  the  executor  or  administrator,  or  by  the  persons  entitled  to 
the  interests  of  the  deceased  in  the  land  sold,  at  the  time  of  safe,  oa 
the  perfecting  of  the  title  to  such  land,  pursuant  to  the  contract. 

• 

cootrMcof  S  75.  Upon  the  payment  being  made,  in  full,  on  a  contract  for  the 
fore«L*^"'  purchase  of  land,  a  portion  of  which  shall  have  been  sold,  ticcordiii| 
to  the  preceding  provisions,  the  executors  or  administrators  of  the  ds- 
ceased,  shall  have  the  same  right  to  enforce  the  performance  of  Al 
contract,  which  the  deceased  would  have  had,  if  he  had  lived;  aril 
any  deed  that  shall  be  executed  to  them,  shall  be  in  trust  and  h 
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«1  property-  of  tbe  deceaaed,  the  sturogate.may  appoint  a  disinterest-  title  4. 
itnthotdBT  to  perform  the  duties  herein  enjoined  upon  such  execu*  "^^""^^^ 
m  or  adminiatrator,  who  shall  proceed  therein  in  the  same  manner  as 
bmn  directed,  in  respect  to  such  executor  or  administrator. 

SSS.  No  suit  shall  be  brought  against  the  heirs  or  devisees  ofsoitsifmimt 

mf  mi  estate,  in  order  \o  charge  them  with  the  debts  of  the  testa^ 

lDr«r  iilestate,  within  three  years  from  the  time  of  granting  letters 

tHlHMOtary  or  of  administration  upon  the  estate  of  their  testator  or 

kkHale;  md  if  after  the  expiration  of  that  time,  such  suit  shall  be 

krangiit,  upon  proof  of  an  application  having  been  made,  before  the 

tEfintion  of  that  period,  for  an  order  of  sale  pursuant  to  the  provi- 

Mos  of  this  Title,  such  suit  shall  be  stayed  by  the  court  in  which 

it  dttll  be  pending,  until  the  result  of  such  application.     And  if  an 

«ler  for  sale  be  granted  thereupon,  such  suit  shall  not  be  any  further 

francntfid,  unless  the  plaintiff  will  allege  that  lands  have  descended 

IB  die  heirs  or  been  devised  to  the  devisees,  which  were  not  in- 

cMe&m  an7  order  of  sale,  in  which  case,  a  decree  in  such  suit 

Adl  bA  diarge,  or  in  any  way  affect,  any  land,  so  ordered  to  be 

«U;  ad  die  plaintiff  so  proceeding  in  such  suit,  shall  not  be  en- 

tidbd  to  any  share  in  the  distribution  of  the  monies  arising  on  the 

■ii^  mortgage  or  leasing,  of  any  premises,  pursuant  to  such  applica- 


S  54.  But  if  the  plaintiff  in  any  such  suit,  shall  elect  to  discontinue  n». 
Ihesame,  after  notice  of  an  application  having  been  made  to  a  surro- 
ple,  according  to  the  provisions  of  this  Title,  he  shall  be  entitled  to 
teibatioo  as  other  creditors,  on  establishing  his  claim. 

S  55.  Where  any  real  estate  or  any  interest  therein,  is  given  or  s^,„  ^y  om 
Jmsed  by  any  will  legally  executed,  to  the  executors  therein  named,  exiJiSi 
trmy  of  them,  to  be  sold  by  them  or  any  of  them,  or  where  such 
•tte  is  ordered  by  any  last  will  to  be  sold  by  the  executors,  and  any 
QecQtor  shall  neglect  or  refuse  to  take  upon  him  the  execution  of 
•A  win,  then  all  sales  made  by  the  executor  or  executors,  who  shall 
tile  upon  them  the  execution  of  such  will,  shall  be  equally  valid,  as 
iftke  other  executors  had  joined  in  such  sale.'^ 

S  56.  Sales  of  real  estate  by  any  executor,  made  for  the  payment  of  saiM  anden 
ttts  and  legacies,  in  pursuance  of  an  authority  given  by  any  last  ^* 
vid,  riiall  be  made  after  like  notice,  and  be  conducted  in  the  same 
muttr,  as  herein  before  prescribed,  in  relation  to  sales  by  order  of 
iDj  surrogate. 

S  57.  Where  by  any  last  will  a  sale  of  real  estate  shall  be  order-  ib. 
ed  to  be  made,  eitlier  for  the  payment  of  debts  or  legacies,  the  surro- 
ptte  in  whose  office  such  will  was  proved,  shall  have  power  to  cite 

(97)  1R.L88B,§11. 
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TTTLBs.       3  4.  Executors  and  administrators  shall  have  actkniiof 
^^^^^^^^  against  any  person  who  shall  have  wasted,  destroyed,  taken  or 
raeenton,     ©d  away,  or  convcrtcd  to  his  own  use,  the  goods  of  their  te8lat<v  or  ^N 
testate  in  his  life  time.     They  may  also  maintain  actions  for  ti 
pass  committed  on  the  real  estate  of  the  deceased,  in  his  life  time. 

Traipui  S  5.  Any  person,  or  his  personal  representatives,  shall  have 

Stones?"  tions  of  trespass  against  the  executor  or  administrator  of  any 


or  intestate,  who  in  his  life  time  shall  have  wasted,  destroyed, 
or  carried  away,  or  converted  to  his  own  use,  the  goods  or  chattiils|j 
any  such  person,  or  committed  any  trespass  on  the  real  estate  of  m§ 
such  person.  ^ 

Liabiuty  of       S  6.  The  cxecutors  and  administrators  of  every  person,  wbOi  J| 

He.      *     executor,  either  of  right  or  in  his  own  wrong,  or  as  administriM^ 

shall  have  wasted  or  converted  to  his  own  use,  any  goods, 

or  estate,  of  any  deceased  person,  shall  be  chargeable  in  the 

manner,  as  their  testator  or  intestate  would  have  been,  if  living. 

vtHiaa  wiito       S  7.  Evcry  judgment  against  an  heir  or  devisee,  shall  be  a  \m\ 
•eatori,Acc.  any  subscqucnt  suit  against  the  executor  or  administrator  of  the 
cestor  or  devisor,  for  the  same  debt  or  damages,  upon  which 
judgment  shall  have  been  obtained,  unless  the  plaintiff  shall  sbowi 
execution  against  such  heir  or  devisee,  returned  unsatisfied,  or 
no  sufficient  lands  or  tdnements,  have  descended  or  been  devisely 
such  heir  or  devisee. 


bUTOd* 


lb. 


S  B.  In  all  cases  where  a  judgment  shall  be  recovered  agpni 
heir  or  devisee,  for  a  debt  or  legacy  expressly  charged  on  the  eiMri 
descended  or  devised,  it  shall  be  an  absolute  bar  to  any  subseqlfll 
suit,  against  the  executor  or  administrator,  for  the  same  debt  or  legMJfS^ 

LfCfttaa,&c.  S  9.  If  aflcr  the  expiration  of  one  year  from  the  granting  of  httP 
w^ntopro-  testamentary  or  of  administration,  there  be  more  than  sufficient flH 
sets  in  the  hands  of  any  executor  or  administrator,  to  discharge  si 
debts  of  the  testator  or  intestate ;  and  if  afler  reasonable  demia) 
made,  and  the  offer  of  a  bond  with  sufficient  sureties,  as  in  the  SBill 
section  prescribed,  by  any  legatee,  or  by  any  of  the  next  of  kiaai 
titled  to  share  in  tlie  distribution  of  the  estate,  such  executor  or  wt 
ministrator  shall  refuse  to  pay  the  legacy  bequeathed  by  any  willti 
such  legatee,  or  the  share  of  any  such  person  entitled  to  distributiBi 
he  shall  be  liable  to  such  action  as  the  case  may  require,  at  the  suitl 
such  legatee  or  next  of  kin,  or  their  personal  representatives. 

Bowl  S  10.  Previous  to  the  commencement  of  any  such  action,  a  boot 

to  the  executor  or  administrator  shall  be  filed  with  the  clerk  ^  A 
court,  with  such  sureties  as  the  court  or  any  judge  thereof  shall  If 
prove,  in  double  the  sum  of  such  share  or  legacy,  conditioned,  thati 
any  debts  owing  by  the  testator  or  intestate,  shall  afterwards  be  R 
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toTcred  or  dulj  made  to  appear,  for  the  payment  of  which,  there  shall  title  s. 
be  BO  BBsets,  other  than  the  said  share,  or  legacy,  that  then  such  per-  ^^^^>^^^ 
ton  dull  refund  the  legacy  or  share  that  may  be  recovered  in  such  ac- 
tion, or  toch  rateable  part  or  proportion  thereof,  with  the  other  lega- 
tMt  or  TeprenntatiTes  of  the  deceased,  as  may  be  necessary  for  the 
payment  of  the  said  debts,  and  the  costs  and  charges  incurred  by  a  re- 
coToy  against  such  executor  or  administrator,  in  any  suit  therefor. 

S 11.  When  given  by  a  legatee,  the  bond  shall  be  further  condi-  rb.  of  Uf«- 
tMri,  that  if  no  sufficient  assets  shall  thereaAer  remain,  to  pay  any  ^' 
tfkriigacy  which  may  be  due,  that  then  such  person  shall  refund 
mch  rateable  part  or  proportion  thereof,  with  the  other  legatees  or 
iqwesentatives  of  the  deceased,  as  may  be  necessary  for  the  payment 
tf  the  proportional  part  of  such  other  legacy. 

8 18.  A  minor  may  bring  such  action  by  his  guardian  or  next  suits  by  mi- 
iind,  as  in  other  cases ;  but  not  until  such  guardian  or  next  friend  "'"'' 
Adl  have  filed  with  the  clerk  of  the  court,  a  bond  to  the  minor,  in 
wh  sum,  and  with  such  sureties,  as  the  court  shall  approve,  condi- 
fioBed  that  such  guardian  or  next  friend  shall  duly  account  to  such 
annor  when  of  full  age,  or  to  his  personal  representatives  in  case  of 
im  death,  for  all  monies  which  may  be  recovered  in  such  suit. 

S  IS.  In  any  such  suit  brought  by  a  legatee,  if  it  appear  that  there  Abatement 
moot  assets  sufficient  to  pay  all  the  legacies  that  may  have  been  '""".^^  '^ 
grren,  then  an  abatement  shall  be  made  in  proportion  to  the  legacies 
JO  given,  and  such  legatee  shall  recover  only  a  proportionate  part. 

S  14.  No  suit  that  may  have  been  commenced  by  any  executors  Abatomrator 
«r administrators,  who  shall  die,  be  removed  or  superseded,  or  who'""** 
Aall  become  incapable  of  acting,  shall  be  abated  thereby,  but  may  be 
ooDtinued  by  the  co-executor  or  administrator,  if  there  be  any,  and  if 
there  be  none,  by  and  in  the  name  of  the  person  who  shall  succeed  the 
executor  or  administrator  so  dying,  removed,  superseded  or  becoming 
incapeUe,  in  the  administration  of  the  same  estate. 

S  15.  If  an  executor  or  administrator  be  defendant  in  a  suit,  pend-  suitf&faiait 
log  at  the  time  of  the  revocation  or  superseding  of  his  power  as  such,  «ce.sup«TM<!- 
tbe  plaintiiT  in  such  suit,  may  proceed  therein,  against  such  executor 
€r  administrator,  in  order  to  charge  him  personally;  but  no  judgment 
leoorered  therein,  after  such  revocation  or  superseding,  shall  be  bind- 
ing, or  be  of  any  force  as  against  the  estate  of  the  testator  or  intestate, 
or  any  person  succeeding  to  the  administration  of  the  same  estate. 

S  16.  If  the  plaintiff  shall  not  elect  so  to  proceed  against  such  ex-  How  e<m- 
0ca(or  or  administrator,  the  court  in  which  such  suit  may  be  pending,  ^^^H!^ 
OB  the  application  of  the  plaintiff  therein,  and  afler  reasonable  notice  to 
die  person  succeeding  to  the  administration  of  the  same  estate,  may, 
iff  nile  of  court,  substitute  the  person  so  succeeding,  as  defendant  in 
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TITLE  5.  such  suit,  and  such  suit  shall  thereafter  proceed  to  final  jndgi 

like  manner,  as  if  it  had  heen  originally  commenced  agunst  the  pi^ 
son  so  substituted. 


n>.  in  cue  of     ^  17.  In  case  of  the  death  of  an  executor  or  administiitor,  dmiil 
the  pendency  of  a  suit  against  him,  the  court  may,  in  like 
substitute  the  person  succeeding  to  the  administration  of  the 
estate,  as  defendant  in  such  suit,  witli  the  like  eflect 


PftTBHitof       ^  1^-  ^^  surrogate,  having  jurisdiction,  shall  hare  power  to 
^i^iu^'  ^1^®  ^^^  payment  of  debts,  legacies,  and  distributive  sbaree 
^Si,^      the  executor  or  administrator  of  a  deceased  person,  in  the  foUcmql^ 
cases: 

1.  Upon  the  application  of  a  creditor,  tlie  payment  c^any  detl^fll 
a  proportional  part  thereof,  may  be  so  decreed  at  any  time  afli^.fil 
months  shall  have  elapsed,  from  the  granting  of  the  letters  tcilina 
tary  or  of  administration  : 

2.  Upon  the  application  of  a  legatee,  or  relative  entitled  (oa^ 
tributive  share,  payment  of  such  legacy  or  distributive  share,  or  0 
just  proportional  part,  may  be  so  decreed,  at  any  time,  after  one  jof 
shall  have  elapsed,  from  the  granting  of  such  letters. 

EMeotioM       S  19.  Where  a  creditor  shall  have  obtained  a  judgment  agutfl 
IStora,^  any  executor  or  administrator,  after  a  trial  at  law  upon  the  roeriti^kia|| 
may  at  any  time  thereafter  apply  to  the  surrogate  having  jurisdidiDai^H 
for  an  order  against  such  executor  or  administrator,  to  show  can#jBI 
why  an  execution  on  such  judgment  should  not  be  issued. 

proe«ediiip.      $  20.  The  Surrogate,  to  whom  such  application  may  be  madsi 

shall  issue  a  citation,  requiring  the  executor  or  administrator  oon^'^ 
plained  of,  at  a  certain  time  and  place  therein  to  be  named,  to  vpf^ 
and  account  before  him ;  and  if  upon  such  accounting,  it  shall  appetf, 
that  there  are  assets  in  the  hands  of  such  executor  or  admini^rafiori 
properly  applicable,  under  the  provisions  of  this  Chapter,  to  the  pijf- 
ment,  in  whole  or  in  part,  of  the  judgment  so  obtained,  the  surrogik 
shall  make  an  order,  that  execution  be  issued  for  the  amount  ao  ap- 
plicable. 

lb.  S  21.  Every  such  order  shall  he  conclusive  evidence,  that  dins 

are  suflScient  assets,  in  the  hands  of  such  executor  or  administrator,  to 
satisfy  the  amount  for  which  the  execution  is  directed  to  be  levied; 
and  no  appeal  shall  be  made  from  any  such  order,  unless  the  peim 
making  the  same,  shall  execute  to  the  plaint!  AT  in  such  execution,  i 
bond  with  sufficient  sureties,  to  be  approved  of  by  the  surrogate,  OOB- 
ditioned  for  the  paynoent  of  the  full  amount  so  directed  to  be  kviedi 
with  interest' thereon,  and  the  costs  of  defending  the  appeal,  in  CM> 
the  order  appealed  from  shall  be  affirmed. 
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^  22.  If  the  whole  sum  for  which  a  judgment  may  have  heen  ob»   ait.  i. 
tiined,  diall  not  be  collected  on  the  execution  so  directed  to  be  issued,  ^^^l^^^^f 
md  assets  shall  thereafter  come  into  the  hands  of  such  executor  or  {|^^UJ^* 
admmistator,  the  surrogate  shall  make  a  further  order  for  issuing  ex- 
MutifiD,  upon  the  application  of  the  creditor,  his  personal  representa- 
tives or  asrignees,  amd  shall  proceed  in  the  same  manner,  from  time  to 
tune,  iriienever  assets  shall  come  to  the  hands  of  the  executor  or  ad- 
nuniitiitor,  until  such  judgment  be  satisfied. 

S  23.  All  the  provisions  contained  in  ttiis  Chapter,  or  in  any  of  the  /Lppiieaiioa 
statntes  of  this  state,  relative  to  executors  and  administrators,  shall  tw. 
app/y  and  extend  to  a  single  executor  or  administrator,  and  to  an  ex- 
Kotm  or  administratrix. 

S  84.  The  surrogate  of  the  county,  in  which  letters  testamentary  jurbdietiM 
m  of  administration,  shall  have  been  granted,  shall  be  entitled  to  act  ** 
ander  the  provisions  of  this  Chapter,  in  all  matters  relating  to  the  es- 
,  tite  upon  which  such  letters  were  granted. 


TITLE  VI. 

OF  PUBLIC  ADMUS'ISTRATORS. 

Aat.  1. — Of  the  public  ailministrator  in  the  city  of  New-York. 

Abt.  % — Of  public  adininistrntors  in  the  several  counties  of  this  f>tate,  other  than  tht 
county  of  New-York. 

ARTICLE  FIRST. 

Of  the  Public  Administrator  in  the  Ciiy  of  New-York. 

Sic.  1.  How  appointed,  and  the  tenure  of  his  oflicc. 

%  Oath  of  office  to  be  taken,  and  bond  to  be  execntcd  by  him. 

5.  Hia  emnxniwQMy  how  accounted  for  and  paid  ;  hiv  salary. 
A.  Cases  in  which  he  is  authorised  to  act. 

6.  Authority  not  to  extend  to  certain  cases. 

C  In  cartain  cases,  not  to  interfere  without  order  of  surrogate. 

7.  Upon  irhat  proof,  order  to  be  granted. 

S.  Wbea  subpoena  to  be  is»ued  by  surrogate,  to  discover  concealed  effects. 

9.  If  surrogate  be  abnent,  certain  other  officers  may  i»sue  subpwna. 
lO.  Sabpcnahow  served  and  enforced. 
Jl.  Witness  appearing,  to  be  sworn  and  examined. 
12.  Wlien  warrant  to  issue,  to  seize  effects*  concealed  or  withheld. 
fL  Warrant  may  be  htaycd,  by  givin»a  bond  ;  its  conditions. 
14  Ihitj  of  health  officer  respecting  effects  at  the  quarantine. 
15.  When  perishable  property  taken  by  public  administrator  may  be  sold. 
M.  When  to  gire  notice  of  application  for  letters  of  administration. 
17.  Notice  bow  to  be  served  and  published. 

19.  Persons  interested  may  appear  and  contest  the  granting  of  letters. 
19.  When  letters  to  be  granted  to  executor,  or  widow,  or  relative. 
H:  Upon  granting  such  letters,  authority  of  public  administrator  to  cease. 
2L  Previous  expenses  to  be  deducted  from  assets,  and  balance  to  be  paid  to  excoolof* 
22.  If  there  be  not  sufficient  assets  to  pay  evponvcs,  to  be  paid  by  executor,  &c. 
2By  When  letters  of  administration  to  be  granted  to  public  administrator. 
St  Ib  what  cases  public  administrator  to  give  notice  that  he  will  administer. 
IB.  How  aneb  aotice  is  to  be  served  and  published. 
3Bl  Affidavit  of  haying  undertaken  administration,  &e.  to  be  filed. 
27.  Public  administrator  from  thenceforth  to  adminiftter  on  the  estate. 
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TTTLB  t.    See.  JS.  Powen  of  paUie  •dminiatistor  before  letters  gnated  or  tffidaTU  filed. 
V^^/^^  29.  In  eertun  cases,  notices  to  be  served  on  foreign  eonsnli. 

90.  If  lawful  executor,  &c.,  appear,  assets  to  be  delivered  to  him,  after  dednctim  ti' 
penses. 

81lt  82.  Cases  in  wbich  powers  of  poblio  administrator  shall  be  fopeneded. 

88.  When  so  superseded,  to  deliver  over  assets,  after  making  certain  deduetioiif. 

34.  Suits  commenced  by  public  administrator,  may  be  continued  by  his  successor. 

86.  The  fights  and  powers  of  public  administrator  on  any  estate,  ennmented. 

86.  To  deposit  monies  received  by  him  in  certain  bank. 

87.  Monies  deposited,  how  to  be  drawn  out. 

88.  Advances,  not  exceeding  fifty  dollars,  may  be  made  to  relatives. 
SB.  Account  of  public  administrator  to  be  annually  exhibited  on  oath. 

40.  Account  to  be  published  in  New-Toik  and  in  state  paper. 

41.  Penalty  for  not  accounting,  or  not  publishing  account. 

42.  Ck»rporation  of  New-Toik  to  be  responsible  for  conduct  of  public  admiaistnloiv 
48.  And  for  monies  recdved  and  stcok  transferred  ;  remedy  of  persons  aggrieved. 

44.  On  resignation,  &c.,  of  public  administrator,  papers,  &c-,  to  be  deliverad  tiUi 

successor. 

45.  Keepers  of  boarding-houses,  &c.,  to  report  death  of  transient  persoas ;  ptMHyli 

neg^t. 
4S.  Penalty  not  to  be  recovered  without  proof  of  notice  of  last  section. 

Howappoini  $  1.  The  mayoF,  aldermen  and  commonalty  of  the  city  of  NeiiF- 
York,  in  common  council  convened,  from  time  to  time,  and  as  ofiei 
as  a  vacancy  in  the  office  shall  occur,  may  appoint  a  competent  p0P* 
son  to  be  the  public  administrator  in  the  city  of  New- York,  who  sbaD 
hold  his  office  during  the  pleasure  of  the  said  common  council. 

path  and  $  2.  Before  entering  upon  the  duties  of  his  office,  the  person  m 
appointed  shall  take  the  oath  prescribed  by  the  constitution,  and  sUI 
execute  a  bond,  with  such  sureties  as  shall  be  approved  by  the  majif 
or  recorder  of  the  said  city,  to  the  mayor,  aldermen  and  commonattf 
thereof,  in  the  penal  sum  of  ten  thousand  dollars,  conditioned  for  die 
faithful  discharge  of  all  duties  enjoined  on  him  by  law,  and  parties- 
larly,  that  he  will  account  for,  and  pay  over,  all  monies  and  pFope^ 
ty,  that  may  come  to  his  hands  as  such  administrator,  according  t* 
law. 


aad  salary. 


$  8.  The  public  administrator  shall  retain  a  commission,  over  anl 
above  all  expenses,  upon  all  monies  that  shall  come  into  his  bandii 
at  the  rate  of  five  dollars  upon  the  hundred  dollars,  upon  all  sumsre' 
ceived  from  any  one  estate,  not  exceeding  two  thousand  five  hundred 
dollars ;  and  upon  all  sums  so  received,  exceeding  that  sum,  at  Ih 
rate  of  two  dollars  and  fifty  cents  upon  every  hundred  dollars ;  lAoA 
sums  may  be  so  retained  in  preference  to  any  debts  or  claims,  excspi 
ing  funeral  charges.  The  monies  so  retained  shall  be  accounted  fa 
and  paid  by  him,  into  the  treasury  of  the  city  of  New- York.  He  «U 
be  allowed  and  paid  quarterly,  such  salary  for  his  services,  as  the  com 
mon  council  of  the  city  shall  prescribe,  not  less  than  one  thoiwn 
two  hundred  and  fifty  dollars  annually. 

Bis  anthority  §  4.  In  the  right  of  his  office,  he  shall  have  authority  to  collect  an 
take  charge  of  the  goods,  chattels,  personal  estate,  and  debts,  of  pa 
sons  dying  intestate,  and  for  that  purpose,  to  maintain  suits  as  pal 
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adminislratior,  as  any  executor  mi^t  by  law,  in  the  following   a^^-  >• 


•  Whenever  any  person  shall  die  intestate,  either  within  this  state 

out  of  it,  leaving  any  goods,  cliattels,  or  effects  within  the  city  and 

inty  of  New-York : 

s.  Whenever  any  goods,  chattels,  or  effects  of  any  person  who 

lU  have  died  intestate,  shall  arrive  within  the  said  city  and  county, 

ler  his  death : 

s.  Whenever  any  person,  coming  from  any  place  out  of  this  state, 

a  vessel  bound  to  the  port  of  New- York,  and  arriving  at  the  quar 

DtiDe,  near  the  city  of  New- York,  shall  there  die  intestate,  and  shall 

ire  any  eflects  either  at  the  said  quarantine,  or  in  the  city  of  New- 

irk,  or  elsewhere : 

4.  Whenever  any  eflects  of  any  such  person  so  arriving  and  dying 

testate  at  the  said  quarantine,  shall,  after  his  death,  arrive  either  at 

t  said  quarantine,  or  within  the  city  of  New- York : 

s.  Whenever  any  person,  coming  from  any  place  out  of  this  state 
1  a  vessel  bound  to  the  port  of  New- York,  shall  die  intestate  on  his 
■Mige,  and  any  of  his  eflects  shall  arrive  at  the  said  quarantine : 

htll  the  preceding  cases,  intestacy  shall  be  presumed,  until  a  will 
Ul  be  proved,  and  letters  testamentary  be  granted  thereon. 

$  o.  But  the  last  section  shall  not  confer  on  the  public  administra-  it>. 
Isr,  any  authority  in  respect  to  the  estate  of  any  person  not  a  citizen 
rf  this  state,  dying  out  of  this  state,  or  on  board  any  foreign  vessel 
vidiin  the  harbor  of  New- York,  unless, 

1.  Such  person  shall  have  landed  within  the  city  and  county  of 
Scw-York,  or  at  the  quarantine  near  the  said  city  :  or, 

2.  Unless  the  eflects  of  such  {)erson,  or  some  part  of  them,  shall 
bre  been  so  landed ;  and  when  any  eflects  of  such  person  shall  have 
been  so  landed,  the  authority  of  the  public  administrator  shall  extend 
to  such  effects  only.®^ 

86.  Whenever  there  shall  be  any  widow,  or  next  of  kin  of  any  onierofwir. 
uch  intestate,  entitled  to  a  distributive  share  in  his  estate,  residing  I^SSmiy.*^ 
io  the  city  of  New- York  at  the  time  of  his  death,  tlie  public  adminis- 
trator, upon  receiving  notice  of  such  fact,  shall  not  have  any  authori- 
ty to  interfere  with  the  effects  of  the  deceased,  until  he  shall  have 
<)haiQed  an  order  from  i\\e  surrogate  of  the  city  and  county  of  New- 
York  to  take  charge  thereof. 

57.  Such  onler  may  be  granted  by  the  surrogate,  upon  the  appli-  whaooider 
«tioaof  the  public  administrator,  and  upon  due  proof  being  made  f^^^f^^' 
ium  hj  affidavit,  that  the  eflects  of  the  deceased  arc  in  danger  of  waste 
^  embezzlement,  or  that  for  any  other  reason,  it  would  be  for  the  be- 
*ft  of  the  estate  to  have  the  same,  or  any  part  thereof,  seized  and 
••ciired. 


(»)  Act  of  April  21, 1S2S,  p.  413. 
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TiTLBt.  gBcSB.  PtowtfsoTpriUlic^nMiiiMvW  rliich  the  pnbUc  admiiw 


a.  iBMitiMCMM»MtiCMiob*f  -  tiiects  ot  aiiv  uitestate,  am 

•r  fieceased,  or  of  which  he  hid 

-  .,.  ,yT  within  twenty  days  previooi 

,.td  to  the  public  administrator,  nor 

.,  the  persons  who  were  about  the  d^ 

'  r'S  whoft-  hands  tie  eflecis  of  the  deceii- 

\^  •  ^%  juprosed  ut  ar. V  linjo  to  have  fallen,  the 

'  '  •   ^  'sstituie  an  inq-jirv  concemins  the  same: 

^     .-'  '.-  •jfT'^satt^  *^'f  the  L  iiv  ar.d  county  of  New-Yoik, 

..  '^.^-f*  "'"^  irt>  reasonable  p-ciiAN  f.»r  susjjecting  that  anj 

^   1  •  •'^'  ...-ealed  or  wiihheid,  he  shall  be  entitled  to  a  sob- 

»  ' jK-'-'  ■*'    I  hv  ii:e  surrocatt  ui.iie:  Lis  v;  al  of  office,  to  sudi 

"*    ...  *■  "    ^;^  public  administrator  shall  de^i^iBte,  requiring 

*^-  ''^^  tieh>fe  such  surrogate,  at  rhe  tin:c  and  place  therein 

Hovapp  jf*  ^  ^^«J.  ^*''  ^^^  ptirpijse  uf  being  examii.ed,  touching  the  estate 

•*•  *^  . ,  ■»'  '^^'^^-the  deceased. 

1/  tie  surrogate  be  absent  from  tlkt-  city  of  Xew-York,  such 

■tioa  f*^^  *  subpo.na,  ii:ay  In?  n.ado  to  the  circuit  judge  of  Ae 

*         i^'**:     :.  HI  the  first  iudsre  of  the  co'.irt  of  common  pleas  of  the  said 

••  dod  county,  or  to  the  mayor  ur  recordor  of  the  said  city,  either  d 

ikjm  i*  hereby  authorised  to  issue  such  subp<Tna,  under  his  hand  and 

•^tg  «a'^  •"  ^^^  '^UK'  manner  as  the  si:rro<rate. 

S  10.  Such  subjwna  shall  be  st'r\  fd  ii.  xhv  same  manner  as  in  dfil 
ffjit^^ases^  and  if  any  jjers.*:!  >hali  refuse  or  neijlfCt  to  obey  the  same,  or 
^liall  refuse  tf i  answer  touching  the  matte:  s  hereinafter  specified,  he 
jliall  be  attached  and  committed  t-.*  j»ris«.«n,  by  the  said  surrogate  or 
other  officer  so  issuin£^  such  .>ubpa*na.  in  thi-  same  manner  as  for  diF 
obedience  of  any  citation  <»r  subpiina,  i>su«;'d  by  a  surrogate  in  any 
case  within  his  jurisdiction. 

^11.  Upon  the  appearance  of  any  )K;rsun  so  subjHvnaed  before  sodi 
surrogate  or  other  ufficer,  he  shall  l»c  sworn,  truly  to  aiiswer  all  ques- 
tions concerning  the  estate  and  ctiects  of  the  deceased,  and  shall  be 
examined  fully  and  at  large,  by  the  public  administrator,  in  relatioo 
to  the  said  effects. 

wmat^  S  12.  If  upon  any  inquiiy,  it  >hall  appear  tu  the  officer  conductittg 
the  same,  that  anv  etiects  of  the  deceased  are  concealed  or  withheld, 
and  the  j>erson  having  the  pos>essioii  of  Nuch  property,  shall  not  give 
the  security  in  the  next  section  specified,  for  the  delivery  of  the  same, 
such  officer  shall  issue  his  warrant,  dincted  to  the  sheritT,  marshal] 
and  constables  of  the  citv  or  count  v,  when-  such  effects  ma v  be,  com 
manding  them  to  search  for  and  seize,  the  said  effects,  and  for  tha 
purpose,  if  necessary,  to  break  open  any  house  in  the  day  time,  anc 
(o  deliver  the  said  property  so  seized,  tn  the  public  administrator 


to 
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$22.  If  the  wliole  sum  for  which  a  judgment  may  have  heen  ob»   ait.i, 
tuned,  dial  I  not  be  collected  on  the  execution  so  directed  to  be  issued,  ^^|[[|]|^^|^ 
ml  assets  shall  thereafier  come  into  the  hands  of  such  executor  or  <^^<>«- 

taint 

almiiustfatDr,  the  surrogate  shall  make  a  further  order  fiyr  issuiif  ex- 
MudoD,  upon  the  application  of  the  creditor,  his  personal  representa- 
tifes  or  sttignees,  and  shall  proceed  in  the  same  nmnner,  from  time  to 
time,  whenever  assets  shall  come  to  the  hands  of  the  executor  or  ad- 
ministrator, until  such  judgment  be  satisfied. 

S  tS.  All  the  provisions  contained  in  this  Chapter,  or  in  any  of  the  a 


ftatntes  of  this  state,  relative  to  executors  and  administrators,  shall  tw. 
9fflj  and  extend  to  a  single  executor  or  administrator,  and  to  an  ex- 
•ntrix  or  administratrix. 

i  84.  The  surrogate  of  the  county,  in  which  letters  testamentary  jnnidictkNi 
irof  administration,  shall  have  been  granted,  shall  be  entitled  to  act " 
«ler  the  provisions  of  this  Chapter,  in  all  matters  relating  to  the  es- 
,  trie  upon  which  such  letters  were  granted. 


TITLE  VI. 

OF  PUBLIC  ADMINISTRATORS. 

An,  1^ — Of  tb«  public  administrator  in  the  city  of  New- York. 

An.  2w — Of  public  administrators  io  the  several  counties  of  this  .<tat«,  other  than  tha 
county  of  New-York. 

ARTICLE  FIRST. 

0/the  Public  Administrator  in  the  CUy  of  New-York. 

Ik.  L  H<nr  appointed,  and  the  tenure  of  his  office, 

%  Oath  of  office  to  be  taken,  and  bond  to  be  executed  by  him. 
X  His  commission*,  how  accounted  for  and  paid  ;  bin  salary. 

4.  Ca»es  in  which  he  is  authorised  to  act. 

5.  Authority  not  to  extend  to  certain  cases. 

C  la  ceitam  cases,  not  to  interfere  without  order  of  surrogate. 
7.  Upon  what  proof,  order  to  be  granted. 

Bl  When  subpcma  to  be  issued  by  surrogate,  to  discover  eoncealcd  effects. 
9.  V  sarrogate  be  absent,  certain  other  officers  may  issue  subpoena. 
Ml  fiabpiana  haw  served  and  enforced. 
U.  Witness  appearing,  to  be  sworn  and  examined. 
12.  Wbren  warrant  to  issue,  to  seize  effects  concealed  or  withheld. 
n.  Wannat  mar  be  stayed,  by  giving  a  bond  ;  its  conditions. 
VL  Dnty  of  health  officer  respecting  effects  at  the  quanntine. 
15l  Wkien  perishable  property  taken  by  public  administrator  may  be  sold. 
M.  When  to  give  notice  of  appUcation  for  letters  of  administration. 
17.  Nodec  how  to  be  served  and  published. 

IS.  Persons  interested  may  ^pear  and  contest  the  granting  of  letters. 
H.  Wlien  letters  to  be  granted  to  executor,  or  widow,  or  relative. 
H  Upon  granting  such  letters,  authority  of  public  administrator  to  cease. 
2L  Ttarions  expenses  to  be  deducted  from  assets,  and  balance  to  be  paid  to  axsoalof* 
22.  If  there  be  not  sufficient  assets  to  pay  expenses,  to  be  paid  by  executor,  &c. 
21  When  letters  of  administration  to  be  granted  to  public  administrator. 
2i  In  what  cases  public  administrator  to  give  notice  that  he  will  administer. 
%.  Ykm  sncb  notice  is  to  be  served  and  published. 
H.  Affidavit  of  having  undertaken  administration,  &c.  to  be  filed. 
27-  Fablic  administrator  from  thenceforth  to  administer  on  the  estate. 
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^"''^•-  S  8.  Whenever,  in  any  of  the  cases  in  which  the  public 
gT^Jll^  trator  is  authorised  to  take  charge  of  the  effects  of  any  Latest 
^Sai^  tP^^  chattels,  credits  or  eflects  of  the  deceased,  or  of  whid 
pomeasion  at  the  time  of  his  death,  or  within  twenty  days 
thereto,  shall  not  have  been  delivered  to  the  public  adminiatr 
accounted  for,  satis&ctorily,  by  the  persons  who  were  about 
ceased  in  his  last  sickness,  or  in  whose  hands  the'efi^ts  of  th< 
ed,  or  any  of  them,  may  be  supposed  at  any  time  to  have  fa 
public  administrator  may  institute  an  inquiry  concerning  tli 
and  upon  satisfying  the  surrogate  of  the  city  and  county  of  Ne 
by  affidavit,  that  there  are  reasonable  grounds  for  suspecting 
sndi  efiects  are  concealed  or  withheld,  he  shall  be  entitled  1 
poena  to  be  issued  by  the  surrogate  under  his  seal  of  office, 
persons  as  the  said  public  administrator  shall  designate,  r 
it^m  to  appear  before  such  surrogate,  at  the  time  and  plac( 
to  he  specified,  fi>r  the  purpose  of  being  examined,  touching  tl 
ttoi  eflects  of  the  deceased. 

n».  S  9.  If  the  surrogate  be  absent  from  the  city  of  New-Yo 

application  for  a  subpoena,  may  be  made  to  the  circuit  judg 
first  circuit,  to  the  first  judge  of  the  court  of  common  pleas  of 
city  and  county,  or  to  the  mayor  or  recorder  of  the  said  city, 
whom  is  hereby  authorised  to  issue  such  subpoena,  under  his  I 
private  seal,  in  the  same  manner  as  the  surrogate. 

mmdJ^Sii.  ^  ^^'  ^^^^  subpoena  shall  be  served  in  the  same  manner  as 
causes,  and  if  any  person  shall  refuse  or  neglect  to  obey  the  i 
shall  refuse  to  answer  touching  the  matters  hereinafter  spec 
shall  be  attached  and  committed  to  prison,  by  the  said  sum 
other  officer  so  issuing  such  subpoena,  in  the  same  manner  at 
obedience  of  any  citation  or  subpoena,  issued  by  a  surrogate 
case  within  his  jurisdiction. 

EitminfttwMi  ^  11.  Upou  the  appcarauce  of  any  person  so  subpoenaed  bef 
surrogate  or  other  officer,  he  shall  be  sworn,  truly  to  answer  i 
tions  concerning  the  estate  and  effects  of  the  deceased,  and  i 
examined  fully  and  at  large,  by  the  public  administrator,  in 
to  the  said  eflects. 

WftmBt,  $  12.  If  upon  any  inquiry,  it  shall  appear  to  the  officer  coi 
the  same,  that  any  effects  of  the  deceased  are  concealed  or  m 
and  the  person  having  the  possession  of  such  property,  shall : 
the  security  in  the  next  section  specified,  for  the  delivery  of  th 
such  officer  shall  issue  his  warrant,  directed  to  the  sheriff,  i 
and  constables  of  the  city  or  county,  where  such  effects  may  I 
manding  them  to  search  for  and  seize,  the  said  effects,  and 
purpose,  if  necessary,  to  break  open  any  house  in  the  day  ti 
to  deliver  the  said  property  so  seized,  to  the  public  admin 
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vlicii  wammt  shall  be  obeyed  by  the  officers  to  whom  the  same  shall    art.  i. 
he  directed  and  deliyered,  in  the  same  manner,  as  the  process  of  a  ^^^v*^^ 
court  of  record. 

S  IS.  But  such  warrant  shall  not  be  issued  to  seize  any  property,  Bond  toitiy 
if  the  pemn  in  whose  possessioq  such  property  may  be,  or  any  one  in  *^""^ ' 
hit  behalf^  shall  execute  a  bond,  with  such  sureties,  and  in  such  pe- 
nalty as  shall  be  approved  by  the  surrogate,  or  other  officer,  acting  in 
his  plaoe,  to  the  public  administrator  in  the  city  of  New- York,  condi- 
tiooed  that  such  obligors  will  account  for  and  pay  to  the  said  public  ad- 
mioifltFator  the  full  value  of  the  property  so  claimed  and  withheld, 
(ind  which  shall  be  enumerated  in  the  said  condition,)  whenever  it 
Aail  be  determined  in  any  suit  to  be  brought  by  the  public  adminis- 
tntor,  that  the  said  property  belongs  to  the  estate  of  any  deceased 
penoD,  which  the  administrator  has,  by  law,  authority  to  collect  and 
pKKrve. 

3  14.  WfameTer  any  effects  of  a  deceased  person,  of  which  the  Duty  or 

,  ,  hcftlth  ofllcer 

public  administrator  is  authorised  to  take  charge,  shall  be  at  the  qua-  in  eeruin 
raatiiie  at  the  time  of  the  death  of  such  person,  or  shall  arrive  there 
artervanbi  it  shall  be  the  duty  of  the  health  officer,  or  his  deputy, 
vhichsfer  shall  be  present,  to  secure  the  said  effects  from  waste  and 
aakzzlement,  and  immediately  to  give  information  of  such  effects  to 
Ike  pid>lic  administrator,  to  cause  an  inventory  or  account  thereof  to 
k  taken,  and  to  deliver  the  same  to  the  said  public  administrator,  un- 
Iw  die  sud  property  be  of  such  a  description  as  ouglit  not  to  be  re- 
Moved,  or  may  be  ordered  to  be  destroyed  under  the  laws  concerning 
Ae  paUic  health. 

3  15.  If  any  property  taken  into  the  charge  of  the  public  adminis-  Pcruhobie 
tutor,  shall  be  in  a  perishing  condition,  he  may  immediately  sell  the ^^^'*'' 
SUK  at  public  auction,  on  obtaining  an  order  for  that  purpose  from 
Ak  sorrogate  of  New- York,  which  shall  be  granted  on  due  proof  of 

tbefacL 

S  16.  If  the  property  of  any  intestate,  of  which  the  public  admi-  Notie«,whcn 
nistrator  is  authorised  to  take  charge,  shall  exceed  in  value  the  sum       '"'^°' 
oToae  hundred  dollars,  he  shall  immediately  give  notice  of  his  inten- 
tm  to  apply  to  the  surrogate  of  New-York,  for  letters  of  administra- 
tioo  upon  the  estate  of  such  intestate,  specifying  the  time  and  place 
when  ioch  application  will  be  made. 

3  n.  Such  notice  ahall  be  served  personally  on  the  widow  and  How  wr-rd 
the  relatives  of  the  intestate  entitled  to  any  riiare  in  his  estate,  if  there  ed. 
be  any  to  be  found  in  the  city  of  New- York,  at  least  thirty  days  be- 
fare  the  time  therein  specified.     If  there  be  none  to  be  found  in  the 
aid  cityi  and  in  all  cases  where  the  notice  shall  not  have  been  per- 

veu  XI.  10 
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TITLE  0.  sonally  served,  it  shall  be  published  at  least  twice  in  each  week,  fin 
"^^^^^^"^^  four  weeks,  in  some  newspaper  printed  in  the  city  of  New-York. 

Granting  of      $  18.  At  the  time  specified  in  such  notice,  any  person  interested 

u  coatMiffd.  in  the  estate  of  the  deceased,  may  appear  and  contest  the  granting  o 

letters  of  administration  to  the  public  administrator,  and  shall  be  enfi 

tied  to  subpoenas  to  compel  the  attendance  of  witnesses,  on  sod 

hearing. 


wbeattxeco.  $  19.  If  it  shall  appear  that  the  deceased  has  left  any  will  of 
s^iurt,  Mti.  personal  property,  by  which  any  executor  is  appointed  who  is  ooa 
petent,  and  qualified  according  to  law  to  take  upon  him  the  executki 
of  such  will ;  or  if  it  shall  appear  that  there  is  a  widow  or  any  reb 
tive  of  the  deceased  entitled  to  a  share  in  his  estate,  willing,  comp^ 
tent  and  qualified,  according  to  law  to  take  letters  of  administratiQ^ 
with  the  will  annexed,  if  there  be  one,  or  to  take  letters  of  ailmiiA 
tration  if  there  be  no  will,  then  letters  testamentary  shall  be  grantej 
to  such  executor,  or  letters  of  administration  shall  be  granted  to  and 
widow  or  relative,  as  in  other  cases. 

'^dbkuLa.  ^  ^^*  Upon  such  letters  testamentary  or  letters  of  admmistratioi 
being  granted,  all  control  and  authority  of  the  public  administratdrj 
over  the  estate  of  the  deceased,  shall  cease,  and  every  order  that  m^ 
have  been  previously  granted  to  him,  in  relation  to  the  estate,  shall  b 
revoked. 


Fnrlowti- 
toU 


SSl.  The  expenses  incurred  by  the  public  administrator,  inafl 
pSaT  ** ""  necessary  measures  for  securing  and  guarding  the  effects  of  the  de- 
ceased, fiK>m  waste  and  embezzlement,  of  serving  and  publishing  llji 
notice  aforesaid,  and  of  obtaining  any  necessary  order  from  the  ii^ 
rogate,  and  of  executing  such  order,  shall  be  taxed  and  allowed  If 
the  surrogate,  and  may  be  retained  by  the  public  administrator  ouCtf 
any  monies  or  efiects  of  the  deceased  in  his  hands,  and  the  rasite 
thereof,  shall  be  delivered  by  him  to  the  executor  or  administrator  H^ 
allowed  or  appointed,  without  any  abatement  or  deduction  for  ooilh 
missions,  or  for  any  other  charges  than  such  as  shall  have  been » 
allowed  and  taxed. 

lb.  S  2S.  If  there  shall  be  no  monies  or  efllects  of  the  deceased  in  Ab 

hands  of  the  public  administrator,  to  pay  such  expenses,  the  saoip 
after  being  allowed  and  taxed,  shall  be  paid  by  the  executor  or  adai" 
nistrator  so  appointed,  in  preference  to  all  other  debts  or  claims,  dk- 
oept  funeral  charges,  and  the  public  administrator  may  maintain  tf 
action  therefor  in  his  own  name. 

L«ttm,wii6ii     $  23.  If  no  executor  be  allowed,  and  no  letters  testamentaiy,  oi 

to  iHiblie^  of  administration,  be  granted  by  the  surrogate,  to  any  other  person, 

^'  at  the  time  specified  for  hearing  the  application,  or  at  sudi  odiei 

times  as  shall  have  been  appointed,  then,  unless  it  appear  that  lettm 
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tunentaiy,  or  of  administration,  have  already  been  granted  on  such  ^'^'^'  i 
ate,  the  surrc^te  shall  grant  letters  of  administration  thereon,  with  ^^^^^'^^^ 
i  will  annexed,  or  otiierwise,  as  the  case  may  require,  to  the  pub- 
tdministrator ;  briefly  stating  that  administration  of  the  goods, 
Attela,  credits  and  efiects  of  the  deceased,  has  been  granted  to  him 
soording  to  law ;  which  letters,  the  record  thereof,  and  a  transcript 
fsndi  record,  duly  certified,  shall  be  conclusive  evidence  of  the  au- 
lority  of  the  said  public  administrator,  in  all  cases  in  which  he  is  au- 
wriied  by  law  to  act 

5  S4.  If  the  property  of  any  intestate,  of  which  the  public  admi-  Ny^ofai- 
iitnlor  is  authorised  to  lake  charge,  be  worth  a  sum  not  exceeding  ^}»^  ^  ^ 
le  hundred  dollars,  he  shall  immediately  give  notice,  briefly  stating 
■t  the  efficts  of  the  deceased,  naming  him,  with  his  addition,  in  the 
inds  of  the  public  administrator,  will  be  administered  and  disposed 
f  lij  Um  according  to  law,  unless  the  same  be  claimed  by  some  law- 
id  executor  or  administrator  of  the  deceased,  by  a  certain  day  to  be 
ipedfied  in  such  notice,  not  less  than  thirty  days  from  the  service,  or 
bit  publication  thereof,  as  herein  directed. 

St&.  Such  notice  shall  be  personally  served  on  the  widow,  andsowMrfid. 
evaj  lelative  of  the  [deceased  who  shall  be  residing  in  the  city  of 
Nev-York,  if  any  can  be  found ;  and  if  none  be  found,  and  in  all  ca« 
•M  where  such  personal  service  shall  not  have  been  made,  the  notice 
dull  be  published  once  in  each  week,  for  four  weeks,  in  a  newspaper 
printed  in  the  city  of  New- York. 

S  26.  If,  at  the  time  appointed  in  such  notice,  no  claim  to  the  cf-  Afiid«Tit,fti . 
fceti  of  the  deceased  shall  have  been  made  by  any  lawful  executor  or 
administrator,  the  public  administrator  shall  make  and  file  in  the  office 
of  the  surrogate  of  the  city  and  county  of  New- York,  an  affidavit, 
itating  the  value  of  the  property  and  efiects  of  the  deceased,  the  ser- 
vice and  publication  of  the  notice  by  him,  as  above  directed,  and  that 
no  claim  has  been  made  according  to  law,  and  that  he  has  taken  upon 
himadf  the  administration  of  the  estate  of  the  deceased. 

^27.  Upon  filing  such  affidavit,  the  public  administrator  shall  herj^iotm 
TWted  with  all  the  rights  and  powers,  and  subject  to  all  the  duties  of"*  *®**^**- 
an  administrator  of  the  estate  of  the  deceased,  in  the  same  manner  as 
ifletters  of  administration  had  been  granted.  Such  affidavit,  and  a 
^T  certified  copy  thereof,  shall  be  presumptive  evidence  of  the  facts 
^iKim  contained,  and  that  administration  of  tlie  estate  of  the  deceas- 
ed, hu  been  committed  to  the  public  administrator  according  to  law. 

$28.  Until  letters  of  administration  shall  be  granted  to  the  public  Powir«orm<i- 
*dniinistrator,  or  until  an  affidavit  shall  be  filed  by  him  as  above  di-  Clfo^l^nar*, 
ncted,  he  shall  not  proceed  in  the  administration  of  any  estate,  fur- 
rier than  to  pay  funeral  charges  of  the  deceased,  to  take  possession  of, 
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TITLE  e.  and  fsecure,  his  effects  as  herein  before  authorised,  to  sell  such  of  them 
^"^"^^^^^^  as  shall  be  perishable,  and  to  defray  the  expenses  of  such  proceedin|i^ 
and  of  serving  and  publishing  notices,  and  of  taking  out  letters  of  ad- 
ministration. 

Notiret  tn  be  S  29.  Whcncvcr  the  deceased,  of  whose  estate  the  public  adminii' 
eif u  eoiuui*.  trator  is  authorised  to  take  charge,  shall  be  a  foreigner,  and  shall  not. 
have  become  naturalized,  or  taken  any  steps  for  that  purpose,  it  sliiD 
be  the  duty  of  the  public  administrator  to  serve  upon  the  consul  of  At 
nation  to  which  the  deceased  belonged,  if  any  there  be  in  the  city  d 
New-York,  the  notice  of  his  intention  to  apply  for  letters  cfadmbu- 
tration,  and  of  his  intention  to  administer,  herein  before  specified,  in 
the  same  manner  as  they  are  herein  directed  to  be  served,  upcm  Cht 
widow  or  relative  of  the  deceased. 

Ameti  io  be  S  30.  If  anv  lawful  executor  or  administrator  shall  appear  to  choi 
uwrnUxcoi-  the  effects  of  the  deceased,  at  any  time  before  the  public  administntai 
^''  °'  becomes  vested  with  the  power  of  administering  such  effects,  he  dnOi 
on  producing  the  letters  testamentary,  or  of  administration,  be  enti- 
tled to  receive  the  goods  and  effects  of  the  deceased  in  the  handi  J 
the  public  administrator,  after  deducting  the  charges  specified  h  Ae 
preceding  twenty-first  section,  to  be  allowed  and  taxed  by  the  san»* 
gate,  as  therein  directed. 

Fowcn  rf        S  31.  Thc  powcrs  and  authorit}'  of  the  public  administrator,  in  fb- 

pubuc  adroi-  ' 

Di.traior  lation  to  the  estate  of  any  deceased  person,  shall  be  superseded  in  tk 
■edcd.         three  followmg  cases : 

1.  Where  letters  testamentary  shall  be  granted  to  any  executor  of 
a  will  of  any  deceased  person,  either  before  or  after  the  public  adtti^ 
nistrator  shall  have  taken  letters,  or  become  vested  with  the  pofpcn 
of  an  administrator  upon  such  estate  : 

9.  Where  letters  of  administration  of  such  estate  shall  have  bM 
granted  to  any  other  person,  before  the  public  administrator  becuM 
vested  with  the  powers  of  an  administrator,  upon  the  same  estate : 

8.  Where  letters  of  administration  shall  be  granted  upon  sudi^ 
tate,  by  any  surrogate  having  jurisdiction,  at  any  time  within  liz 
months  after  the  public  administrator  became  vested  with  the  poim* 
of  an  administrator  upon  such  estate. 

Ik  S  32.  If  any  relative  of  the  deceased,  entitled  to  administration  oft 

his  estate,  being  competent  and  qualified  according  to  law,  shall,  widh 
in  three  nionths  afier  the  public  administrator  has  become  vest^  wiA 
the  powens  of  an  administrator  on  such  estate,  apply  to  the  surrogtfe 
of  New-York  for  letters  of  administration,  the  same  shall  be  gratoted 
to  him,  upon  proof  to  the  surrogate  that  the  applicant  did  not  iMk 
in  thc  city  of  New-York  at  the  time  of  the  death  of  the  intestate ;  or 
that  residing  in  thc  said  city,  no  notice  was  serv'cd  on  him  as  hereia 
required. 
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S  SS.   Upon  notice  being  given  to  the  public  administrator,  of  the    art.  i. 
panting  such  letters  teatamentary,  or  letters  of  administration,  in  ^[Jj^j]'^^ 
either  of  the  cases  aforesaid,  by  producing  to  him  duly  attested  copies  delivered, 
tiereof,  his  powers  and  authority  in  relation  to  such  estate  shall  cease ; 
and  be  shall  deliver  over  to  the  executor  or  administrator  so  appoint- 
ed, the  property,  monies  and  efiects  in  his  hands,  belonging  to  die  said 
estate,  siler  deducting  his  commissions  on  the  monies  received  by 
him,  at  the  rate  herein  before  allowed,  and  the  expenses  incurred  by 
him,  in  the  preceding  twenty-first  section  specified,  to  be  allowed  and 
taxed  as  therein  directed. 

J  54.  No  suit  that  shall  have  been  commenced  by  the  public  ad-  suitniotio 
ministrator,  shall  abate  on  account  of  his  authority  having  ceased  for 
tor  cause  ;  but  the  same  may  be  contiuued  by  his  successor,  or  the 
executor  or  administrator  of  the  deceased,  who  shall  succeed  him  in 
ike  administration  of  the  estate,  in  relation  to  which,  such  suit  shall 
have  been  brought. 

3  ^  Whenever  the  public  administrator  shall  become  vested  with  R'«htf,  pow. 
the  ri^  of  administering  upon  any  estate  as  herein  provided,  he  shall  fuL^  pabUc 
tkt  following  rights  and  powers,  and  be  subject  to  the  follow-  J^r?"*"'^^' 


ilf  oblations : 
I.  He  shall  have  all  the  rights,  powers  and  authority  given  by  law 

kuv  administrator,  except  so  far  as  the  same  may  be  qualified  by 

the  succeeding  ])rovisions : 
3.  He  may,  like  any  other  administrator,  sue  and  be  sued  ;  and  he 

oiy  plead  the  general  issue  in  any  action  against  him,  and  give  the 

special  matter  of  his  defence,  in  evidence  under  that  plea : 
I.  He  shall  make  and  return  an  inventory  in  all  cases,  in  the  same 

Burner  and  within  the  same  time  as  is  required  by  law  of  other  ad- 

iiiaistraturs ;  and  the  same  proceedings  may  be  had  to  compel  such 
Rtaro: 

4.  He  may  sell  the  personal  property  of  the  deceased  at  public 
victjon,  after  publishing  notice  thereof  three  days,  daily,  in  a  news- 
paper in  the  city  of  New- York  ;  but  he  shall  not  sell  any  property 
exceeding  five  hundred  dollars  in  value,  without  having  given  such 
totioe  dailv  for  fourteen  davs : 

&.  He  shall  not  sell  any  public  stock,  or  stock  in  any  incorporated 
company,  unless  for  the  payment  of  debts,  and  on  the  order  of  the 
surrogate,  to  be  duly  entered  in  his  records : 

C-  In  all  cases  w^herc  the  estate  of  any  deceased  person  in  his  hands, 
^1  exceed  the  value  of  two  hundred  and  fifty  dollars,  he  shall  give 
notice  to  the  creditors  of  the  deceased,  to  exhibit  their  claims,  by  a 
jmblicafion  once  in  each  week  for  eight  weeks,  in  a  newspaper  print- 
ed in  the  said  city,  and  in  tlie  state  paper : 
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TITLES.  7.  He  may,  in  his  diflcretion,  proceed  as  other  admmiatratort  an 
allowed  by  law,  to  compel  creditors  to  eidubit  their  claima^  and  with 
the  like  eflect  in  all  respects : 

8.  He  shall  adjust  and  pay  all  demands  against  the  estate  of  the 
deceased,  in  the  same  manner  as  other  administrators ;  and  like  tfaemp 
may  refer  all  disputes  respecting  such  demands : 

9.  One  year  after  he  shall  have  become  vested  with  the  rij^of 
administering  upon  any  estate,  he  shall  account  on  oath  to  the  sano- 
gate  of  New-York  for  all  assets  of  such  estate  received  by  him,  and 
for  the  application  thereof;  and  the  same  proceedings  may  be  had  Ip 
compel  such  account,  as  are  provided  by  law,  in  the  case  of  adminii-  j 
trators :  i 

10.  He  may,  in  his  discretion,  proceed  as  other  administrators  ire  . 
allowed  by  law,  after  the  expiration  of  twelve  months,  from  the  time  i 
he  became  vested  with  the  powers  of  an  administrator  on  any  estilBi  ^^ 
to  have  a  final  settlement  of  his  accounts  in  relation  to  such  estilBi  ^ 
and  with  the  like  effect: 

11.  In  the  settlement  of  his  accounts,  he  shall  not  be  alkwedftr 
any  payments  made  by  him,  unless  in  addition  to  the  other  vonchm 
therefor,  it  shall  appear  that  the  same  were  made  on  a  joint  ched^ 
signed  by  himself  and  the  comptroller  of  the  city  of  New- York,  uftt 
the  bank  in  which  his  deposits  are  required  to  be  made ;  exceptimf 
that  he  may  be  allowed  for  current  expenses  authorised  by  law,  not 
to  exceed  twenty  dollars  in  any  one  case  : 

12.  In  the  settlement  of  his  accounts,  he  shall  not  be  allowed  fin 
any  demand  which  he  may  have  against  the  estate  of  the  decease^ 
unless  such  demand  was  specified  in  writing  to  the  surrogate,  at  thi 
time  of  applying  for  letters  of  administration,  or  at  the  time  of  filiqg 
the  aflidavit  herein  required  to  vest  him  with  the  rights  of  an  adn- 
nistrator,  nor  unless  it  shall  appear  that  he  had  such  demand,  or  tht 
his  responsibility,  on  which  it  may  be  founded,  existed,  previooi  to 
the  death  of  the  person,  against  whose  estate  it  may  be  exhibited: 

18.  He  shall  pay  all  legacies  and  shares  of  the  estate  (rif  the  d^ 
ceased,  according  to  the  decrees  of  the  surrogate : 

14.  The  balance  of  any  monies  remaining  in  his  hands  on  the  ad- 
justment of  his  accounts,  shall  be  paid  into  the  treasury  of  the  city  of 
New- York ;  and  he  shall  transfer  and  deliver  to  the  corporation  of 
the  said  city,  all  public  stocks,  and  all  stock  in  any  incorporated  oon* 
pany,  belonging  to  the  estate  of  the  deceased. 

uepMitof  $86.  The  public  administrator  shall  deposit  all  monies  by  him 
collected  and  received,  within  two  days  after  the  receipt  thereof^  in 
such  bank  as  the  common  council  of  the  said  city  shall  designatei  to 
the  joint  credit  of  himself  and  the  comptroller  of  the  city  of  New- 
York,  excepting  so  much  as  may  be  necessary  to  pay  the  current  ex- 
penses of  any  proceedings  authorised  by  law,  which  shall  be  aUowid 


moDiu. 
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J  the  surrogate  of  New- York,  and  shall  not  exceed  twenty  dollars  in    ak*!*-  ^- 
xkj  one  case.  v^v-^/ 

S  ST.  The  monies  so  deposited,  shall  be  drawn  out,  only,  on  the  How  drawn 
joint  check  of  the  public  administrator  and  the  said  comptroller,  in  tlie 
cases  where  by  law  the  public  administrator  is  required  to  pay  out 
monies.    The  comptroller  shall  presence  a  register  of  all  checks  sign- 
ed by  him,  as  a  part  of  the  documents  of  his  office. 

S  SB.  Tlie  public  administrator  may,  at  any  time,  advance  to  any  AdvuMctto 
relatiTe  of  the  deceased,  such  portion  of  the  share  of  any  estate  to 
which  he  may  be  entitled,  not  exceeding  fifty  dollars,  as  in  the  opinion 
of  the  surrogate  may  be  necessary  for  the  support  of  such  relative. 

S  39.  Hie  public  administrator  shall  exhibit  to  the  common  coun-  Annaai  te- 

^  CODDt  of  pol^- 

dl  of  the  city  of  New- York,  on  the  first  day  of  January  in  each  year,  ^^  •dminw. 
«  witlun  fourteen  days  after  that  day,  a  statement,  on  oath,  of  the  mo- 
nies received  by  him  for  commissions  and  expenses,  and  of  the  total 
amount  of  his  receipts  and  expenditures,  in  each  case  in  which  he  shall 
hen  taken  charge  of  and  collected  any  effects,  or  in  which  he  shall 
hare  Khninistered  on  any  estate,  during  the  preceding  year,  with  the 
MniB  of  the  deceased,  his  addition,  the  place  of  his  residence  at  the 
time  of  his  death,  if  the  same  be  known,  and  the  country  or  place  from 
wiiich  he  came,  if  he  was  not  a  resident  of  this  state  at  the  time  of 
luB  death. 

S  40.  The  public  administrator  shall  cause  the  said  statement  toTobopab- 
he  published  for  three  weeks,  daily,  in  a  newspaper  in  the  city  of 
New-York,  and  twice  in  each  week  in  the  state  paper ;  the  expense 
ofwhkh,  shall  be  deducted  by  him  from  the  balance  in  his  hands, 
payable  to  the  city  treasury. 

S  41.  If  any  public  administrator  in  the  city  of  New- York,  shall  Penalty  for 

omiMioni- 

neglect  to  render  or  to  publish  such  statement,  as  herein  before  re- 
quired, he  shall  forfeit  five  hundred  dollars,  to  be  recovered  by  the  at- 
torney-general, for  the  use  of  this  state ;  and  on  such  recovery  being 
bad,  he  shall  forfeit  his  office,  and  be  thereafter  incapable  of  being  ap- 
pointed to  the  same. 

S  42.  The  mayor,  aldermen  and  commonalty  of  the  city  of  New-  Re^wmibih. 
Yori^  shall,  in  all  cases,  be  responsible  for  the  application  of  all  mo-  JiiSjn?'^ 
nitt  received  by  the  public  administrator,  according  to  law,  and  for 
die  due  and  faithful  execution  of  all  the  duties  of  his  office. 

J  43.  The  said  corporation  shall  also  be  answerable  for  all  stock  ib. 
tnosferred  by  the  public  administrator,  and  the  dividends  received 
tbereon,  and  for  all  monies  paid  into  the  city  treasury  by  him,  or 
wliich  ought  to  be  so  transferred  or  paid  in  according  to  law,  after  de- 
ducting therefrom  the  commissions  allowed  by  law ;  but  not  for  any 
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TfTHB  e.  interest  on  such  monies,  or  dividends  on  stock.  Ail  peraom 
^^^^^^^^^  shall  be  entitled  to  receive  such  monies  and  stock,  as  crtdifeon,  I 
tees,  or  relatives  of  the  deceased,  and  all  persons,  aggrieved  by 
unauthorised  acts,  or  omissions,  of  the  public  administrator,  t 
have  the  same  remedies  against  the  said  corporation  for  the  sami 
they  would  have,  against  any  executor. 

PftMn,  ttt.  S  44.  Whenever  the  public  administrator  shall  resign,  or  h 
•d  to  MecM-  moved  from  his  office,  he  shall  immediately  deliver  over  all  pa[ 
**'  money  and  efiects,  in  his  hands,  to  his  successor ;  and  in  case  of 

death  of  such  officer,  the  persons  into  whose  custody  or  possession 
such  papers,  money  or  effects,  may  come,  shall,  on  demand,  del 
the  same  to  the  successor  duly  appointed.  Such  delivery  ma^ 
either  case,  be  eqforced  in  the  manner  provided  in  Chapter  fifth  ojl 
first  part  of  the  Revised  Statutes,  in  relation  to  public  officers* 

DMth  of  S  45.  Every  person  keeping  a  boarding  or  lodging  boose  in 
SSftTbeTi'  city  of  New-Yoit,  shall  report  in  writing,  to  the  public  administn 
^''''^*^  the  name  of  every  transient  person  who  shall  die  in  his  house,  wi 
twelve  hours  after  such  death.  Whoever  shall  neglect  to  comply  i 
this  provision,  shall  forfeit  one  hundred  dollars,  to  be  sued  fer, 
recovered  by,  and  in  the  name  of  the  public  administrator,  the 
moiety  thereof  to  his  own  use,  and  the  other  moiety  to  the  use  of 
corporation  of  the  said  city. 

S  46.  The  public  administrator  in  New- York,  shall  cause  a  c 
j|«^cv^  of  the  last  section  to  be  left  at  every  boarding  and  lodging  hoosi 
«i>  the  city  of  New*York,  at  least  once  in  each  year ;  and  he  ahaUas 

entitled  to  recover  of  any  person  the  penalty  given  by  the  last  seel 
without  due  proof  of  die  service  of  a  copy  of  that  section,  panoei 
on  the  defendant,  previous  to  the  neglect  for  which  such  suit  ma] 
brought,  and  within  one  year  before  the  commencement  of  such 
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0/  Public  Administrators  in  the  several  Counties  of  this  SI 

other  than  the  County  of  New-York. 

See.  47.  Casei  in  which  connty  treasurer  shall  take  charge  of  efTects  of  intPbtates. 

48.  May  maintain  aaitf,  to  collect  and  pretenre  effects. 

49.  In  certain  cajies,  order  may  be  given  him  to  seize  and  secure  effecta* 

BO.  Saow  proceedings  to  diseorer  eoneealed  elfeets,  may  be  had  as  in  Ncir-¥oil 

51.  PeriahabU  pnparty  may  be  sold  upoA  order  of  aumigalc. 

52.  Propejty  taken  .charge  of  by  connty  treasurer,  to  be  appraised. 
08.  Proceedings  en  appraisement. 

M.  InTeattiy  to  bt  twora  to  and  leturtied  to  surrogate. 

66.  Time  for  returning  may  be  extended ;  penalty  for  neglect  to  return. 

66u  Upon  naluog  ratnni,  bond  to  be  giTeo»  and  letters  to  collectt  Itc.  to  iaai*. 

67.  Notice  to  pertons  claiming  right  to  administer,  to  be  published. 

SB.  IfdaJmaat  appear  Mboe  expiratieo  eTiioliee,  letters  may  be  gmited  to  Usi 
SB.  Onexpintioii  of  BoCioe,  letters  to  be  granted  to  persons  entitled  who  shotta| 
00.  Duty  qf  coonty  treasurer  upoo  letters  being  granted  to  another. 

(86)  The  proriaioBi  of  this  Article  are  compiiodfrom  the  Lowe  of  IH^  p.  liil.  Mid] 
ef  ISn,  p.  187,  with  additions  and  rariations. 


pabliita  *  copy  of  iiicb  MCOiBt ;  pBiallj  Ar  ncglset. 
iataiM  ef  aooici  paid  into  tnwaij,  maj  petition  «]u 
nedormay  rader  p*7iiMn(  nfamotmt  dnalo  nieb  tlaimwiti, 
■ptnllor  to  dnw  bii  mmol  for  ■neh  unout. 

Hm  county  treasurer  in  each  of  the  counties  of  tbis  state,  p<>*»*  o' 

rirtue  of  his  office,  have  authority  to  collect  and  take  charge  •<"«•••). 

•ts  of  every  person  dying  intestate,  where  such  assets  ahsllinun. 

D  one  hundred  dollars  or  more,  either  in  his  coun^  or  out  of 

rhich  no  letters  of  administration  shall  have  been  granted,  in 

ring  cases: 

wnever  such  person  shall  die,  leaving  assets  in  the  county  of 

rarer,  and  there  shall  be  no  widow  or  relative  in  the  county, 

ST  competent,  to  take  letters  of  administration  on  such  estate : 

niMver  assets  of  any  perscm  so  dying  intestate,  shall,  after 

,  come  into  the  county  of  such  treasurer,  and  there  shall  be 

I  entitled  or  competent  as  aforesaid  to  take  administration  of 

l».     But  in  the  county  of  Richmond,  the  county  treasurer 

have  power  to  act  as  public  administrator,  in  those  cases  in 

8  public  administratcM-  in  the  city  of  New-York  has  jurisdic- 

srding  to  the  provisions  of  the  firat  Article  of  this  Title. 

above  cases,  intestacy  shall  be  presumed,  until  a  will  shall 

1,  and  letters  testamentary  issued  thereon. 

For  the  purpose  of  collecting  and  preserving  the  said  assets,  i>>. 

nintain  auita  in  his  name  of  office,  and  without  any  other 

}  in  the  same  manner  as  any  executor  may  by  law. 

Although  there  may  be  a  widow  or  relative  of  any  such  in-  ,„  „„,, 

otitled  to  administration  on  his  estate,  in  the  county,  yet,  if  ^^.'mi!^ 

rbe  made  to  the  surrogate  of  the  county,  that  there  are  credi- 

idatives  of  the  deceased,  residing  more  than  one  hundred 
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TiTLK  fl.   to  the  same  process  from  the  surrogate  or  first  judge  of  the  county,  to 

^"^^^^"^^  discover  and  seize  the  same,  on  the  same  evidence  and  on  the  lib 

terms,  as  the  public  administrator  in  the  city  of  New- York. 

J^i^rty!*'  S  ^^-  -A-ny  property,  that  may  be  in  a  perishii^  condition,  takn 
into  the  charge  of  such  treasurer,  may  be  sold  by  him  at  auction,  oi 
obtaining  jin  order  for  that  purpose  from  the  surrogate  of  the  coanty; 
which  shall  be  granted,  on  due  proof  of  the  fact,  and  shall  specify  Ae 
time  and  manner,  and  the  notice  of  such  sale. 

biTfl^^.  '^  ^^-  ^l^^  ^^'^^"g  charge  of  the  property  of  any  intestate,  tke 
county  treasurer  shall  cause  tlie  same  to  be  appraised  by  twodisinto- 
estcd  appraisers,  to  be  appointed  by  the  surrogate  as  in  other  cases. 

Proc0«iiiifB.      d  53.  The  said  appraisers  sliall  make  a  just  and  true  inventoiyiif 
such  property,  and  of  tlie  true  value  of  each  article  ;  duplicates  «f 
which  inventory  shall  be  subscribed  by  tliem,  and  verified  by  tkir  | 
afiidavits.     They  shall  be  allowed  the  same  compensation,  as  appni- , 
ser9  under  the  third  Title  of  this  Chapter. 

loTOBiory.  cj  54^  Witliiu  tcu  days  after  taking  charge  of  any  property,  ashm- 
in  authorised,  the  county  treasurer  sliall  return  an  inventory  thoeo^ 
signed  and  verified  by  the  appraisers,  to  the  surrogate  of  the  coan^j 
to  be  by  him  filed  ;  and  shall  accompany  the  same  with  his  aflSdinti 
that  the  same  contains  a  true  and  just  account  of  all  the  eflfects  of  lb 
deceased,  which  have  come  to  his  hands  or  knowledge. 

for  lii^^  S  £5.  The  time  fi)r  making  such  return,  may,  on  good  cause  Afcnm^ 
'*'"'"*  bo  extended  by  the  surrogate  ten  days  longer.  Any  county  treHDnr 
who  shall  neglect  to  make  such  return  within  the  time  above  preKift- 
ed,  or  within  the  time  so  extended,  of  all  the  effects  of  any  deceiiri 
person,  which  shall  have  come  to  his  hands,  shall  forfeit  five  handled 
dollars,  to  be  sued  for,  and  recovered,  by  the  county  saperintendols 
of  the  poor,  for  the  use  of  the  poor,  and  shall  forfeit  his  office. 

^*^*  ^^  S  56.  At  the  time  of  making  such  return,  the  county  treasurer  ibiU 
give  the  bond  required  by  law,  to  be  given  by  any  collector  of  an  M^ 
tate,  appointed  by  a  surrogate,  with  such  sureties,  and  in  such  peiil- 
ty,  as  the  surrogate  shall  approve.  The  surrogate  shall  thereopon 
issue  letters  to  the  said  county  treasurer,  authorising  him  to  collect 
and  preserve  the  estate  of  the  deceased. 

J^Sliyh^^  S  57.  Immediately,  upon  the  issuing  of  such  letters  to  collect,  die 
surrogate  shall  cause  notice  thereof,  to  be  published  once  in  each 
week  for  three  months,  in  a  newspaper  printed  in  his  county,  and  io 
the  state  paper,  requiring  all  persons  claiming  a  right  to  administer  oa 
such  estate,  to  appear  and  interpose  such  claim  before  the  surrogyfte, 
within  a  certain  time  therein  to  be  specified,  which  shall  be  at  hsit 
six  months  afler  the  first  publication  of  such  notice  in  tlie  state  paper- 

Laiten  to  S  58.  If  boforo  the  time  appointed  in  such  notice,  any  person  so  vt 
titled  to  administration,  shall  appear  and  claim  the  same,  the  sunt)- 
gate  shall  cause  ten  days'  notice  of  such  claim,  to  be  served  on  the 
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Hector  appointed,  and  may  proceed  to  grant  letters  as  aforesaid ;    akt.  t. 
kI  tbereupoa  the  publication  of  the  notice  specified  in  tlie  last  sec-  ^<^v*v/ 
9D,  shall  be  discontinued. 

S  59.  At  the  time  appointed,  any  person  entitled  to  administration  it»- 
a  foch  estate,  and  duly  qualiAed  and  competent,  who  shall  appear 
md  claim  the  same,  shall  be  entitled  to  letters  testamentary  or  of  ad- 
ninistration,  as  the  case  may  be,  as  in  other  cases. 

%  60.  Upon  letters  testamentary  or  of  administration  being  so  issu-  KSeftthfreof 
*d,  to  any  person  claiming  them,  all  control  and  authority  of  the 
:ounty  treasurer,  over  the  estate  of  the  deceased,  shall  cease,  and  he 
dull  deliver  all  the  assets  in  his  hands  belonging  to  such  estate,  to  the 
person  so  appointed,  after  deducting  therefrom,  the  expenses  incurred 
in  securing  and  preserving  the  said  assets,  in  obtaining  letters  Xii  col- 
lect, and  in  publishing  the  notice  herein  required,  and  a  reasonable 
oompensation  for  his  scn'iccs,  not  exceeding  three  dollars  for  each 
day  necessarily  employed,  to  be  allowcfl  and  taxed  by  the  surrogate, 
OB  the  oath  of  the  collector. 

S61.  If  no  executor  be  allowed,  and  no  letters  testamentary  or  of  z«att«n"> 
•dmiaistration  be  granted  by  the  surrogate,  to  any  person  claiming  the  mrar- 


M  aforesaid,  within  the  time  specified  in  the  notice,  then,  unless 
it  ajipear  that  letters  testamentary  or  of  administration  have  already 
hen  granted  on  such  estate,  by  some  other  surrogate,  the  surrogate 
ibll  grant  letters  of  administration  thereon  to  the  county  treasurer, 
V  ia  other  cases,  upon  receiving  the  like  bond,  with  the  like  sureties, 
ai  in  the  like  penalty,  as  administrators  are  required  to  give. 

362.  It  shall  be  the  duty  of  the  county  treasurer  to  receive  and  Bound  to  «o- 
Mcept  such  letters  of  administration,  and  to  give  the  bond  above  re-^*^^*' 
ipired. 

563.  Such  letters  of  administration,  and  the  record  thereof,  and  a  5'''*<'"'«  ?f 

'  '^  hw  aaUioritj. 

transcript  of  such  record,  duly  certified,  shall  be  conclusive  evidence 
of  the  authoritv  of  the  countv  treasurer,  in  all  cases  in  which  the  sur- 
rogale  has  jurisiliclion  by  this  Title. 

3  64.  The  surroirjiie  shall  immediately  transmit  to  tiic  comptroller,  copj  of  m 
n  certified  copy  of  all  such  letters  granted  by  him  to  the  county  trea- |o  comi.iroi. 
surer ;  tlie  expense  of  which  copy  shall  be  paid  to  liim  out  of  the  state 
tfewury,  on  the  warrant  of  the  comptroller. 

363.  Until  letters  of  administration  shall  l>e  granted  as  aforesaid,  Pow»rtof 

iV  I     «i  1  r       I  •       1  t      •    •  •  county  irM- 

^County  treasurer  shall  not  proceed  further  m  the  administration  of  ■•"«' «»efor« 
an?  estate,  than  to  pay  the  funeral  charges  of  the  deceased,  to  collect 
^bti,  tp  take  possession  of,  and  secure,  his  eHects,  to  sell  such  thcre- 
rf  as  diall  be  perishable,  and  to  defniy  the  expenses  of  the  procecd- 
iifs  required  by  law. 

3  66.  The  powers  and  authority  of  the  county  treasurer,  in  rela-  AuHimuy. 
^  to  the  estate  of  any  deceased  person^  shall  be  suj)erseded,  ^'lei- 


Rent 
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7rrLKc  1.  Bj  the  fmiaetiaa  of  anj  lettetB  twlaoipniMy^  dat  n 
been  granted  befare,  or  thai  ffaall  be  gramed  ttAn^aiBi,  li 
comiDg  rested  with  the  aathoritr  of  an  arimmatratpr,  apoB  1 


s.  Bj  the  prodootioii  of  any  letters  of  ndminiitntkm,  I 
have  been  gnmted  to  anj  other  pemo,  apon  the  same  eitati 
the  nid  county  treasuier  became  Tested  with  the  powers  of  i 
nistrator  thereon: 

a.  By  the  production  of  any  letters  of  administration^  iasoe 
surrogate  of  any  county  in  this  state,  of  which  the  deceased  m 
sident  at  the  time  of  his  death,  granted  after  the  county  treaso 
have  become  vested  with  the  powers  of  an  administrator,  i 
estate  of  such  deceased. 

E5««ttiMrMr  $  67.  On  his  authority  being  so  superseded,  he  rinll  deli^ 
to  the  executor  or  administrator  so  producing  such  letters,  al 
sets  of  the  deceased  in  his  hands,  aAer  deducting  therefrom  th 
ance  for  his  services,  and  the  expenses  incurred,  to  be  taxed 
lowed  by  the  surrogate  as  aforesaid. 

lu  $  68.  All  acts  done  by  such  county  treasurer,  in  good  fiti 

vious  to  such  notice,  shall  be  valid ;  and  all  suits  commenced 
may  be  continued  by  and  in  the  name  of  the  executor  or  adn 
tor  who  ihall  succeed  him  in  the  administration  of  the  estate, 
tion  to  which  such  suit  may  be  broughu 

Powenu  §  69.  Upon  reoeivinfif  letters  of  administration,  the  countv 
rer  shall  be  vested  with  all  the  powers  and  rights  of  other  adn 
tors,  and  ihall  be  sulject  to  the  same  duties  and  obligations,  e: 
herein  otherwise  provided. 

To  MconL  S  70.  Within  one  year  after  receiving  letters  of  administrat 
person  so  appointed,  shall  account  on  oath  to  the  surrogate  of  h 
ty,  for  all  assets  of  such  estate  received  by  him,  and  for  the  apjp 
thereof;  and  proceedings  may  be  had  at  the  instance  of  any 
interested,  or  of  the  attorney-general,  or  the  comptroller,  to 
such  account 

AtiowaacM ;      ^  7 1 .  On  the  Settlement  of  his  accounts,  he  shall  be  allows 

taTOMat  of  ,    .  '  , 

uiaoce.       expenses  as  other  administrators,  and  for  his  services,  double  t 

missions  allowed  them  by  law.     The  balance  of  any  moni< 

hands,  shall  be  paid  into  the  treasury  of  the  state,  for  the  b 

such  persons  as  shall  be  entitled  to  receive  the  same. 

Account  to  S  72.  The  county  treasurer  of  every  county,  shall  exhibi 
comptroller  of  the  state,  at  the  time  of  rendering  his  account  < 
in  each  year,  a  statement,  on  oath,  of  all  the  monies  received 
for  commissions,  services  and  expenses,  and  of  the  total  amou 
receipts  and  expenditures,  in  each  case  in  which  he  shall  hav 
charge  of  and  collected  any  effects,  or  in  which  he-shall  have  i 
lered  on  any  estate,  during  the  preceding  year ;  with  the  nam 


comptroUor. 
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teeased,  his  addidon,  the  place  of  his  residence  at  the  time  of  his  title  i. 
iath,  if  the  same  be  known,  and  the  place  from  which  he  came,  if  ^-^^v*^./ 
b  was  not  a  resident  of  this  state  at  the  time  of  his  death. 

S  TS-  The  county  treasurer  shall  cause  a  copy  of  every  statement  jjjj^.'"*^ 
nade  by  him,  to  be  published  for  three  weeks,  once  in  each  week,  in  °||||^^''"*' 
I  newspaper  printed  in  his  county,  and  in  the  state  paper  ;  the  ex- 
pense of  which  shall  be  retained  by  him  out  of  any  balance  in  his 
bands,  payable  into  the  state  treasury.  For  a  neglect  to  comply  with 
tins  pcoTisicm,  he  shall  forfeit  one  hundred  dollars,  to  be  recovered  by 
the  attorney-general,  for  the  use  of  the  people  of  this  state.  The  comp- 
trolier  sbaU  give  notice  to  the  attorney-general,  of  every  such  omis- 
sion. 

S  74.  Any  person  claiming  as  creditor,  legatee  or  next  of  kin,  any  ^J^^^!m!°w 
nMnies  that  shall  have  been  paid  into  the  state  treasury  by  any  county  ciuoMnt^r 
tmsurer,  pursuant  to  this  Title,  may  present  a  petition  to  the  chan- 
ceDor,  praying  that  such  monies  may  be  paid  to  him  ;  and  a  copy  of 
ndi  petition  shall  be  served  upon  the  attorney-general,  fourteen  days 
previous  to  the  time  when  the  same  shall  be  presented. 

S  75.  The  chancellor  may  make  such  order  as  he  shall  judge  expe-  who 


dient,  to  ascertain  the  rights  of  the  claimant,  either  by  a  reference  to  b«  pud. 
a  master,  or  by  awarding  an  issue, 'or  otherwise ;  and  may  grant  an 
crier,  directing  the  payment  of  any  monies  that  shall  appear  to  be  due 
to  such  claimant,  without  any  interest  thereon,  and  deducting  any 
expenses  that  may  have  been  incurred  on  the  part  of  the  state,  in  re- 
htioD  to  such  balance. 

576.  Upon  tlie  production  of  a  certified  copy  of  such  order,  theToiMp«idb7 
oomptroUer  shall  draw  his  warrant  on  the  treasury,  for  the  amount  ^^^ 
tberein  specified  ;  which  shall  be  paid  by  the  treasurer,  to  the  person 
entitled  thereto. 


CHAP.  VII. 

Of  Fraudulent  Conyeyances  and  Contracts,  relative 
to  Real  and  Personal  Property. 

TiTLK  1.  Of  fraudulent  convey  aoces  and  contracts,  relative  to  lands. 
Title  2.  Of  fraudulent  conveyances  and  contracts,  relative  to  goods, 

chattels,  and  things  in  action. 
'fiTU  S.  General  provisions. 


TITLE  I. 

OF  FRAUDULENT  CONVEYANCES  AND  CONTKACTS,  RELATIVE  TO 

LANDS. 

"*(•  L  CoB?«ymae«fl  oC  luidi,  lie  with  intent  to  defraud  purchMtriy  roidai  to  them. 
^  ^■Jiiicition  of  prceeding  lection,  u  to  •uhscqncnt  purchMcn. 
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TITLE  I.    Sbc.  S.  Conyeyance*  containing  power  of  revocation,  Ice.  void  aa  to  rabtegiUBt  pvdMi 
\^f\^^^^  4.  Certain  conveyancea  by  penon  aathoriaed  to  revoke  former  eonreytuff  Tilid. 

0.  Such  coBveymncef  valid  fipom  the  time  the  povar  to  revoke  YMted. 

6.  Writing,  &c.  neceasarj  to  coavey  certain  intereitf  in  hmd. 

7.  La«t  section  not  to  extend  to  will«  or  certain  tmcti,  or  fines. 

8.  Contract*  to  sell  or  lease  lands,  to  be  in  writiog;  eoni identioB  to  ba  afaled. 
9-  Contracts  subscribed  by  lawful  agent,  \'alid. 

10.  Powers  of  chancery  to  compel  performance  of  agreements,  not  to  be  aflbetod. 

Frauduieni  Section  1.  Every  convejance  of  any  estate  or  interest  in  lai 
void,  &0.  '  or  the  rents  and  profits  of  lands,  and  every  charge  upon  lands,  or  ui 
the  rents  and  profits  thereof,  made  or  created,  \^ith  the  intent  to 
fraud  prior  or  subsequent  purchasers  for  a  valuable  consideration 
the  same  lands,  rents  or  profits,  as  against  such  purchasers,  shall 
void.' 

QaaUfioaiioD     S  2.  No  such  couveyauce  or  charge,  shall  be  deemed  fraudule 

*^^*'"  in  favor  of  a  subsequent  purchaser,  who  shall  have  actual  or  legal  i 

tice  thereof,  at  the  time  of  his  purchase,  unless  it  shall  appear  that  1 

grantee  in  such  conveyance,  or  person  to  be  benefitted  by  such  cbai] 

was  privy  to  the  fraud  intended. 

convsjaDcos  S  3.  Every  conveyance  or  charge  of,  or  upon,  any  estate  or  ini 
rrrav!!^B  ^®®'  ^^  lands,  containing  any  provision  for  tlie  revocation,  determii 
void,  ibc.  ^JQjj  Qp  alteration,  of  such  estate  or  interest,  or  any  part  thereof,  at  tl 
will  of  tlie  grantor,  shall  be  void,  as  against  subsequent  purchase 
from  such  grantor  for  a  valuable  consideration,  of  any  estate  or  inl 
rest  so  liable  to  be  revoked  or  determined,  although  the  same  be  D 
expressly  revoked,  determined  or  altered,  by  such  grantor,  by  virtue 
the  power  reserved  or  expressed  in  such  prior  conveyance  or  chargi 

convtjsiieei  ^  4.  Whcrc  a  power  to  revoke  a  conveyance  of  any  lands,  or  tl 
uioIm  ID  rents  and  profits  thereof,  and  to  reconvey  the  same,  shall  be  given 
ultgiwMM  any  person,  other  than  the  grantor  in  such  conveyance,  and  such  pi 
son  shall  thereafter  convey  the  same  lands,  rents  or  profits,  to  a  pc 
chaser  for  a  valuable  consideration,  such  subsequent  conveyance  sb 
be  valid,  in  the  same  manner  and  to  the  same  extent,  as  if  the  pow 
of  revocation  were  recited  therein,  and  the  intent  to  revoke  the  t 
mer  conveyance  expressly  declared. 

u.  S  5.  If  a  conveyance  to  a  purchaser,  under  either  of  the  two  li 

preceding  sections,  shall  be  made,  before  the  person  making  the  san 
shall  be  entitled  to  execute  his  power  of  revocation,  it  shall  neverti 
less  be  valid,  from  the  time  the  power  of  revocation  rimll  actad 
vest  in  such  person,  in  the  same  manner  and  to  the  same  extent,  ai 
then  made. 

ReqoisitM  to     S  ^'  No  cstatc  or  interest  in  lands,  other  than  leases  for  a  termi 

SrS^ts  exceeding  one  year,  nor  any  trust  or  power,  over  or  concerning  Ian 

inlands.      ^^  -j^  ^^y  jjianner  relating  thereto,  shall  hereafter  be  created,  grand 

assigned,  surrendered  or  declared,  unless  by  act  or  operation  of  h 

or  by  a  deed  or  conveyance  in  writing,  subscribed  by  the  party  crei 

(1)1R.L.7^§8.    (2)Ih.§(. 
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ig,  graoiting,  assigning,  surrendering  or  declaring  the  same,  or  by  TrrLfis. 
Is  lawful  agent,  thereunto  authorised  by  writing.*  Vi^^^"^^ 

Si.  The  preceding  section  shall  not  be  construed  to  affect  In  any  UMiifieaiion 
oanner,  the  power  of  a  testator  in  tlie  disposition  of  his  real  estate,  by 
ilast  will  and  testament;  nor  to  prevent  any  trust  from  arising,  or 
being  extinguished,  by  implication  or  operation  of  law ;  nor  to  pre- 
Tent,  after  a  fine  shall  have  been  levied,  the  execution  of  a  deed  or 
other  instrument,  in  writing,  declaring  the  uses  of  such  fine.^ 

S  8«  Every  contract  for  the  leasing  for  a  longer  period  than  one  contract!  t« 
year,  or  for  the  sale  of  any  lands,  or  any  interest  in  lands,  shall  beiaS!!""*" 
void,  unless  the  contract,  or  some  note  or  memorandum  thereof,  ex- 
pressing the  consideration,  be  in  writing,  and  be  subscribed  by  the 
party,  by  whom  the  lease  or  sale  is  to  be  made.'^ 

$9.  Every  instrument  required  to  be  subscribed  by  any  party,  un- 1^ 
fa  the  last  preceding  section,  may  be  subscribed  by  the  agent  of  such 
pirtj  lawfully  authorised. 

5 10.  Nothing  in  this  Title  contained,  shall  be  construed  to  abridge  ^^^l\f 
Ae  powers  of  courts  of  equity,  to  compel  the  specific  performance  of''i"^'y- 
igreements,  in  cases  of  part  performance  of  such  agreements. 


TITLE  II. 

or  FRAUDULENT  CONVEYANCES  AND  CONTRACTS,  RELATIVE  TO 
GOODS,  CHATTELS,  AND  THINGS  IN  ACTION. 

kc.  1.  I^mufen  of  poMiud  propertj  for  use  of  grantor,  Toidai  to  cr«diton. 

2.  Certain  agrecmenti  to  be  in  writing,  and  labieribed  by  the  party  to  be  charged. 

5.  Reqiufite«  to  the  yalidityof  contract*  for  sale  of  pertoDai  property. 
4.  What  to  be  a  memorandam,  within  last  aection,  of  sales  at  auction. 

6.  Certain  transfers  of  goods,  &c.  frandnlent  as  to  creditors,  unless  delirered,  he. 
&  Who  to  be  deemed  creditors  within  kst  section. 

7.  Qaalification  of  two  last  sections. 

8.  Instniments  subscribed  by  lawful  agent,  valid. 

3  1.  All  deeds  of  gift,  all  conveyances,  and  all  transfers  or  assign-  c«rtiin  usm- 
BWtfs,  verbal  or  written,  of  goods,  chattels,  or  things  in  action,  made  Io'cIlu*prJJ>'«r- 
ia  twst  for  tlie  use  of  the  person  making  the  same,  shall  bo  void  as  *^'  "*'**• 
^punsi  the  creditors,  existing  or  subsequent,  of  such  person.* 

S2.  In  the  following  cases,  every  agreement,  shall  be  void  unless  <'oria.n 
iQcli  agreement,  or  some  note  or  memorandum  thereof,  expressing  the  bo  in  wriii^" 
cooaderation,  be  in  writing,  and  subscribed  by  the  party  to  be  charg- 
«l  herewith. 

1.  Every  agreement  that,  by  its  terms,  is  not  to  be  performed  with- 
in one  year  from  the  making  thereof: 

s*  Every  special  promise  to  answer  for  the  debt,  defauh,  or  mis- 
^^^friage  of  another  person : 

>•  Every  agreement,  promise,  or  undertaking,  made  ufion  conside- 
^^^  of  marriage,  except  mutual  promises  to  marry  ."^ 

(S)lt.L.75,§9,10,andpartof§12.    (4)  lb.  part  of  §12, 13  &  14.    (6)Ib§ll.    (6) 
^S^   (7)n».§ll. 
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TiTLEfl.      ^  3,  Every  contract  for  the  sale  of  any  goods,  chattdiy  or  th 
^  action,  for  the  price  of  fifty  dollars  or  more,  shall  be  void,  nnki 


1.  A  note  or  memorandum  of  such  contract,  be  made  in  ^ 
and  be  subscribed  by  the  parties  to  be  charged  thereby  :  or, 

2.  Unless  the  buyer  shall  accept  and  receive  part  of  such 
or  the  evidences,  or  some  of  them,  of  such  things  in  action :  or, 

8.  Unless  the  buyer  shall,  at  the  time,  pay  some  part  of  tl 
chase  money.® 

SttkattaiM-  S  4.  Whenever  goods  shall  be  sold  at  public  auction,  and  tl 
tioneer  shall,  at  the  time  of  sale,  enter  in  a  sale-book,  a  memor 
specifying  the  nature  and  price  of  the  property  sold,  the  terms 
sale,  the  name  of  the  purchaser,  and  the  name  of  the  person  on 
account  the  sale  is  made,  such  memorandum  shall  be  deemed 
of  the  contract  of  sale,  within  the  meaning  of  the  last  section. 

iMivwj  and     ^  ^'  Evory  sale  made  by  a  vendor,  of  goods  and  chattels 

■l!rBfMr?to  possession,  or  under  his  control,  and  every  assignment  of  goc 

fS^^SIt,  chattels,  by  way  of  mortgage  or  security,  or  upon  any  conditiix 

*^  ever,  unless  the  same  be  accompanied  by  an  immediate  delivei 

be  followed  by  an  actual  and  continued  change  of  possession, 

things  sold,  mortgaged  or  assigned,  shall  be  presumed  to  be  1 

lent  and  void,  as  against  the  creditors  of  the  vendor,  or  the  cr 

of  the  person  making  such  assignment,  or  subsequent  purchai 

good  fiuth ;  and  shall  be  conclusive  evidence  of  fraud,  unleos  i 

be  made  to  appear,  on  the  part  of  the  persons  claiming  under  su 

or  assignment,  that  the  same  was  made  in  good  fiuth,  and  withe 

intent  to  defraud  such  creditors  or  purchasers. 

S  6.  The  term  ^^  creditors,"  as  used  in  the  last  section,  shall  1 
vrko  to  bft 
dMOMder*-  strued  to  include  all  persons,  who  shall  be  creditors  of  the  vei 

^^        assignor,  at  any  time  whilst  such  goods  and  chattels,  shall  ren 

his  possession  or  under  his  control. 

TwoiMC         ^  ^'  Nothing  contained  in  the  two  last  sections,  shall  be  o 
*^<J*|^      ed  to  apply  to  contracts  of  bottonu'y  or  respondentia,  nor  to 

ments  or  hypothecations  of  vessels  or  goods,  at  sea,  or  in  1 

ports. 

Afmti.  ^  ^*  Every  instrument  required  by  any  of  the  provisions  < 

Title,  to  be  subscribed  by  any  party,  may  be  subscribed  by  the 
agent  of  such  party. 


TITLE  in. 

GENERAL  PROVISIONS. 

Sxe,  1.  IiutruBieBta  nktiag  to  real  mr  penonai  propertj,  made  to  derraiid,  Toid. 
2.  Graata  and  aitigamenti  of  traitt,  to  be  in  writing. 
S.  Inatmmeata  void  ••  to  erediton,  to  be  roid  aa  to  their  repreaentatiTra,  ke- 

(8)  1  R.  L.  75.  §  15. 
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SmC'L  FnadaloBtnteait, a^oeBtKNi of  fiict;  w-aDtof  eoniidention&Qt  coii«liiiif«.  TITLES. 

S.  Certain  porcliuen  DOt  to  be  afieeted  bj  frmnd,  withont  notice  thereof.  ^^V^kJ 

C  Mcuia^ortenu  "fande,**  and  *'ettate  and  intereet  in  hndi.**  >^^^ 

7.  McaBiogof  teim^coHTejaiiee." 

8.  TUs  CJiapter  not  to  nfiect  initruments,  &e.  already  executed. 

3  1.  Every  conveyance  or  assignment,  in  writing  or  otherwise,  of^"^°**y"jj^ 
any  estate  or  interest  in  lands,  or  in  goods  or  things  in  action,  or  of  "■^JJ'J^*^!^ 
any  rents  or  profits  issuii^  therefrom,  and  every  charge  upon  lands,  f^^^^^^ 
goods,  or  things  in  action,  or  upon  tlie  rents  or  profits  thereof,  made  ^^  ****^* 
with  the  intent  to  hinder,  delay  or  defraud  creditors  or  other  persons, 
of  their  lawful  suits,  damages,  forfeitures,  debts  or  demands,  and  eve- 
ly  hood  or  other  evidence  of  debt  given,  suit  commenced,  decree  or 
judjgment  suflered,  with  the  like  intent,  as  against  the  persons  so  hin- 
dered, delayed  or  defrauded,  shall  be  void. 

$  2.  Every  grant  or  assignment  of  any  existing  trust  in  lands,  ^^*|J^ 
pods  or  things  in  action,  unless  the  same  shall  be  in  writing,  sub-  '^^  whudc. 
Kribed  by  the  party  making  the  same,  or  by  his  agent  lawfully  au- 
Aflrind,  shall  be  void. 

S  S-  Every  conveyance,  charge,  instrument  or  proceeding  declar-  cenaio  eon- 
cd  tok  void,  by  the  provisions  of  this  Chapter,  as  against  creditors  I^T^u 
>rs,  shall  be  equally  void  against  the  heirs,  successors,  per^  ^^  ^"*    ' 
sntatives  or  assignees,  of  such  creditors  or  purchasers. 

54.  The  question  of  fraudulent  intent  in  all  cases  arising  under  certain  mu 
it  provisions  of  this  Chapter,  shall  be  deemed  a  question  of  fact  and  a^m^uIldLl^ 
aotoffanv;  nor  shall  any  conveyance  or  charge  be  adjudged  fraudu- *^'*  *'*"'*'*"* 
lent  as  against  creditors  or  purchasers,  solely  on  the  ground,  that  it 
tasnot  founded  on  a  valuable  consideration. 

S  5.  The  proviMons  of  this  Chapter  shall  not  be  construed,  in  any  ib.  a*  to  pur. 
Hanner,  to  ailect  or  impair  the  title  of  a  purchaser  for  a  valuable  con- 
oration,  unless  it  shall  appear,  that  such  purchaser  had  previous  no- 
tice of  the  fraudulent  intent  of  his  immediate  grantor,  or  of  the  fraud 
rendering  void  the  title  of  such  grantor. 

5  6.  The  term  "  lands,"  as  used  in  this  Chapter,  shall  be  constru-  n,. .« lo  cnr- 
ed  as  co-extensive  in  meaning,  with-  ^^  lands,  tenements  and  heredita-  ^'^'"  '*""""' 
ments;"  and  the  terms  ^^  estate  and  interest  in  lands,"  shall  be  con- 
traed  to  embrace  every  estate  and  interest,  freehold  and  chattel,  le- 
pi  and  equitable,  present  and  future,  vested  and  contingent,  in  lands, 
u  above  defined. 

5*.  The  term  "conveyance," as  used  in  this  Chapter, shall  be  con-  ]b.  lerm 
^aed  to  embrace  every  instrument  in  writing,  (except  a  last  will  ^,^^*^' 
ladtnUment)  whatever  may  be  its  form,  and  by  whatever  name  it 
uij  be  known  in  law,  by  which  any  estate  or  interest  in  lands,  is 
'^ted,  aliened,  assigned,  or  surrendered. 

VOL.  n.  18 
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TITLE  1.  g  3.  Every  contract  for  the  sale  oivr  ,^.  iiot  extend  tCF  ^ 
^^J3^^^  action,  for  the  price  of  fifty  dollara  o^  .  '..^inent  or  proceedi'f 
•AtoofperM-      1,  ^  note  or  memorandum  o*"      '  ,  •  ^is  Chapter  shall  be  '^ 


ul  praptrtjr. 


llOD. 


and  be  subscribed  by  the  pfi'  .  -y 

2.  Unless  the  buyers'        ,/..  '    _ 
or  the  evidences,  or  sor    *' 

a.  Unless  the  buv    ,      '      ^.  VIII# 
chase  money."  flf^^  ,,     -o   i  x» 

^  ,  ,„/  Vxnestic  Relations. 

»4.  Whenev  ,j^^ 


tioneer  shall,  r 

spec  ymg  >fj^  and  children. 

sale,  the  n?  , '  ^jy/^.    ^  „„ ,  ,„^  .„ 

t  f'  V> '-^tf ^•»'^**^"*  """  wards. 

account  ^'' /.^''/i/'/oaslers,  apprentices  and  servants. 

of  the  r  i'",.j.^ 


/■■' 


Delivery  and 

SSS"u,  P"  TITLE  I. 

Mrtain  tram-  p* 

fimofgMdtf,  Ql.^  HUSBAND  AND  WIFE. 

fjgge,  and  of  the  solemnization  and  proof  thereof. 
l-'^MfOtcetnOn  the  ground  of  the  nullity  of  the  marriage  contract. 
'J,f.*^jinircef,  dissolving  the  marriage  contract, 
.^f.  ^^j^jgparatiooi,  or  limited  divorcei. 
^f*'f'jQ0oex9l  provisions,  applicable  lo  the  two  last  articles. 

ARTICLE  FIRST. 

(j/Moffi^g^j  <i^  of  the  Solemnization  and  proof  ther 

|.  Ifarriagv  a  civil  contract ;  consent  essential  to  its  ralidity. 
^   f.  Ages  at  which  males  and  females  are  capable  of  contracting  marriage. 
$.  Certain  marriages  between  relations,  incestuous  and  void. 

4.  At  what  time  marriages  without  consent,  &c.  to  be  deemed  void. 

5.  Polygamy  forbidden. 

$,  Marriages  contracted  during  absence  of  wife,  &c.  from  what  time  void. 

7.  Pardons  not  to  restore  to  conjugal  rightd,  or  to  guardianship. 

8.  By  whom  marriages  to  be  solemnized,  in  order  to  be  registered. 

9.  Form  of  marriage;  witnesses  necessary. 

10.  Facts  to  be  ascerteined  by  minister,  &c.;  book  to  be  kept. 

11.  Identity  of  parties  about  to  be  married,  to  be  ascertained. 

12.  Penalty  on  ministers,  &c.  solemnizing  marriages  in  certain  cases. 
18.  Certificate  of  marriage  to  be  given  ;  its  contents. 

14.  Certificate  when  and  where  to  be  filed  and  entered. 

15.  When  certificate  of  ministers  may  be  filed  and  entered. 
IS.  Contents  of  the  entry  of  every  certificate. 

17.  JElffect  of  certificate,  entry  and  copies  thereof,  as  evidence. 

18.  Fees  of  clerk  of  town  or  city. 

19.  This  article  not  to  apply  to  Quakers  or  Jews. 

Marrifip.,iu      Section  1.  Marriage,  so  far  as  its  validity  in  law  is  con 
K»iu»^u*.     ^j^^jj  ^jj^j^^yg  j^fj  ^jg  gtntg  a  cjyii  contract,  to  which  the  cot 

parties,  capable  in  law  of  contracting,  shall  be  essential. 

Apciofcor.  S  2.  Every  male  who  shall  have  attained  the  full  age  of  8e> 
years,  and  every  female  who  shall  have  attained  the  full  age  < 
teen  years,  shall  be  capable,  in  law,  of  contracting  marriage. 
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SS«  Marriages  between  parents  and  children,  including  grand-   art.  i. 
molB  and  grand-children  of  every  degree,  ascending  and  descend- 


ig,  and  between  brothers  and  sisters  of  the  half,  as  well  as  of  the  riaffet'lo^l- 
■hole,  Uood,  are  declared  to  be  incestuous  and  absolutely  void.    This  ^^ 
ncjdoQ  diall  extend  to  illegitimate,  as  well  as  legitimate  children  and 
idatiYet. 

S  i  When  either  of  the  parties  to  a  marriage  shall  be  incapable,  cottun  mtr- 
far  want  of  age  or  understanding,  of  consenting  to  a  marriage,  or  shall  aftwthf  ir 
In  incipable  from  physical  causes,  of  entering  into  the  marriage  state,  ?urU.  *" 
ct  wfaeo  the  consent  of  either  party  shall  have  been  obtained  by  force 
orfiiDdy  the  marriage  shall  be  void,  from  the  time  its  nullity  shall 
k  declared,  by  a  court  of  competent  authority. 

S  5.  No  second,  or  other  subsequent,  marriage,  shall  be  contract-  roiyt amy 
dbjr  any  perscm,  during  the  life-time  of  any  former  husband  or  wife  "^ 
«f  nch  person,  unless, 

1. 1^  marriage  with  such  former  husband  or  wife,  shall  have 
hen  annulled  or  dissolved,  for  some  cause  other  than  the  adultery 
tf  andh  person  :  or, 

1  Unless  such  former  husband  or  wife,  shall  have  been  finally 
antenoed  to  imprisonment  for  Jife : 

Every  marriage  contracted  in  violation  of  the  provisions  of  this 
■edoD,  shall,  except  in  the  case  provided  for  in  the  next  section,  be 
iholiitely  Toid.^ 

8  6.  If  any  person  whose  husband  or  wife  shall  have  absented  him-  Mnrriavo* 
idf  or  herself,  for  the  space  of  five  successive  years,  without  being  !J',"o^..fh(ii- 
hown  to  such  person  to  be  living  during  that  time,  shall  marry  dur- 
ing the  life  time  of  such  absent  husband  or  wife,  the  marriage  shall 
k  V(Hd  only  firom  the  time  that  its  nullity  shall  be  pronounced  by  a 
court  of  competent  authority. 

S  7.  No  pardon  granted  since  the  twelfth  day  of  April,  one  thou-  conjufai 
ttndei^t  hundred  and  twenty-two,  and  no  pardon  hereafter  grant- not  i^tolrd 
•4>  to  any  person,  who  has  been,  or  shall  be,  sentenced,  to  imprison-  ^  ^'  °"' 
n^ibr  life  in  this  state,  shall  be  deemed  to  restore  such  person,  to 
tk  rights  of  any  previous  marriage,  or  to  the  guardianship  of  any 
duUren,  the  issue  of  such  marriage.^ 

S  8.  For  the  purpose  of  being  registered  and  authenticated  accord-  who  to  no- 
Q{  to  the  provisions  of  this  Title,  marriages  shall  be  solemnized  only  iain'marr ' 
V  4i  following  persons :  ^* 

I.  Ministers  of  the  gospel  and  priests  of  every  denomination  : 

^  Mayors,  recorders,  and  aldermen  of  cities :  and, 

<•  Judges  of  the  county  courts,  and  justices  of  the  peace. 

8S.  When  solemnized  by  a  minister  or  priest,  the  ceremony  of  Form  or 
■"•Jriage  shall  be  according  to  the  forms  and  customs  of  the  church  ""'"'■•"* 


marna- 


0)  I  a.  L.  p.  113 ;  lb.  p.  411,  n7  ;  2  R.  L.  p.  198,  §  1.     (2)  Lawi  of  1822,  p.  203. 
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TITLE  1.  or  society  to  which  he  belongs.     When  solemnized  by  a  ma) 

^•^^"^^^^  no  particular  form  shall  be  required,  except  that  the  partieri 

lernnly  declare,  in  the  presence  of  the  magistrate  and  the  at 

witness  or  witnesses,  that  they  take  each  other  as  husband  ai 

witite«e8    Iq  every  case,  there  shall  be  at  least  one  witness,  besides  tin 

ter  or  magistrate,  present,  at  the  ceremony. 

Facte  to  u       $  10.  It  shall  be  the  duty  of  every  minister,  priest,  or  mai 
by  mioiitor,  required  to  solemnize  a  marriage,  to  ascertain, 

1 .  The  christian  and  surnames  of  the  parties ;  their  respect 

and  places  of  residence ;  and  their  profession,  trade  or  occupi 

3.  The  names  and  places  of  residence  of  two  of  the  attest! 

nesses,  if  more  than  one  be  present ;  and  if  not,  the  name,  an 

of  residence,  of  suc(i  witness  : 

Entry  in  hit       He  shall  cntor  tlie  facts  so  ascertained,  and  the  day  on  whi 

book. 

marriage  is  solemnized,  in  a  book  to  be  kept  by  him  for  that  p 

"rtilL'^tobo      S  II.  If  either  of  the  parties  between  whom  the  marriage 
luctrtaiaed.  solemnizcd,  shall  not  be  personally  known  to  him,  the  mis 
magistrate  shall  require  proof  of  the  identity  of  such  party, 
oath  of  some  person  known  to  him ;  which  oath,  any  magu 
hereby  authorised  to  administer. 

praaayfor        S  IB.  Evcry  minister  or  magistrate  who  shall  solenmize 

!^"i^'ia  riage,  where  either  of  the  parties,  within  his  knowledge,  shal 
entain  caMt.  ^^^  ^^  ^^  ^£  l^g^l  ^Q^gguj^  qj.  ^^  jjjq^  ^^  lunatic  ;  or  to  whid 

in  his  knowledge,  any  legal  impediment  exists,  shall  be  deemei 
of  a  misdemeanor,  punishable  by  fine  or  imprisonment,  or  I 
the  discretion  of  the  court  by  which  he  shall  be  tried. 

Certificato  of     S  IS*  Whenever  a  marriage  shall  have  been  solemnized 
'"^"^*'     this  state,  pursuant  to  this  Title,  the  minister  or  magistrate  bj 

the  marriage  was  solemnized,  shall  furnish  on  request,  to  eitl 

ty,  a  certifik^tte  thereof,  specifying, 

1.  The  names,  ages,  and  places  of  residence  of  the  parties  n 
and  their  trade,  profession,  or  occupation ;  and  that  they  were 
to  such  minister  or  magistrate,  or  were  satisfactorily  proved 
oath  of  a  person  known  to  him,  to  be  the  persons  described 
certificate : 

2.  The  name  and  place  of  residence  of  the  attesting  witness 
nesses:  and, 

3.  The  time  and  place  of  such  marriage : 

The  certificate  shall  also  state,  that  ailer  due  inquiry  mad 
appeared  no  lawful  impediment  to  such  marriage ;  and  it  i 
signed  by  the  person  making  it. 

'  whMvaiid  S  14.  Every  such  certificate  signed  by  a  magistrate,  if  pr 
jbjn lobe  to  the  clork  of  the  city  or  town  where  the  marriage  was  solei 
«wa*-         or  to  the  clerk  of  the  city  or  town  where  either  of  the  parties 
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within  six  months  after  such  marriage,  shall  be  filed  by  such  clerk,    art.  s. 
uid  shall  be  entered  in  a  book  to  be  provided  bj  him,  in  the  «lpha-  ^^^v*^»/ 
betical  order  of  the  names  of  both  the  parties,  and  in  the  order  of  time 
in  irUdi  such  certificate  shall  be  filed. 

S  16.  Every  such  certificate  signed  by  a  minister,  may  also  be  fil-  ^'**~  J^ 
ed  and  recorded  in  like  manner,  if  there  be  endorsed  thereon  or  an-  »(«!•  n»y 

,  be  filedf  Im> 

nezed  thereto,  a  certificate  of  any  magistrate  residing  in  the  same 
county  with  such  clerk,  setting  forth  that  the  minister  by  whom  such 
certificste  is  signed,  is  personally  known  to  such  magistrate,  and  has 
acknowledged  the  execution  of  the  certificate  in  his  presence ;  or  that 
the  execution  of  such  certificate,  by  a  minister  or  priest  of  some  re- 
igious  denomination,  was  proved  to  such  magistrate,  by  the  oath  of 
i  person  known  to  him,  and  who  saw  the  certificate  executed. 

S  16.  The  entry  of  every  such  certificate  shall  specify,  content*  of 

1.  The  names,  ages,  and  places  of  residence  of  the  persons  mar- uficatM.^*'' 
mif  and  their  trade,  profession,  or  occupation : 
t.  The  time  and  place  of  marriage : 

s.  The  name  and  official  station  of  the  person  signing  the  certifi- 
i:  and, 
4.  The  time  when  the  certificate  was  filed. 

i  17.  Every  such  original  certificate,  the  original  entry  thereof  ceHificntt, 
IS  above  directed,  and  a  copy  of  such  certificate,  or  of  such  en-  ^HSi^t 
tf,  duly  certified,  shall  be  received  in  all  courts  and  places,  as  pre- 
mptive  evidence  of  the  fact  of  such  marriage. 

5  18,  There  shall  be  allowed  to  every  clerk  of  a  city  or  town,  for  cierk't  rcM. 
iUng  and  entering  a  certificate  of  marriage,  twenty-five  cents ;  and 
In  cents  for  a  copy  of  such  certificate,  or  of  the  entry  thereof. 

S  19.  The  provisions  of  this  Article,  relative  to  the  solemnization  Quaken  «Dd 
ndproof  of  marriages,  shall  not  apply  to  the  people  called  Quakers,  oTf!omS!St^ 
Mr  to  Jews,  whose  marriages  may  respectively  continue  to  be  soiem-  *'^"^*^* 
liaDed  in  the  manner,  and  agreeably  to  the  regulations,  of  their  respec- 
fite  ncieties. 

ARTICLE  SECOND. 

Of  Dicorcesj  on  the  Ground  of  the  NuUity  of  the  Marriage 

Contract. 

^SDl  Cacci  in  which  marriages  may  be  declared  void,  for  the  nallitj  of  the  contract, 
n.  DiMolatioiftof  marrtagea  when  either  partj  mider  age  of  legal  ecnsent. 
&  Where  they  were  contracted  dnring  life  of  fonner  wife  or  hnsbaad. 
&  In  mch  cnfea,  when  issue  to  succeed  to  estate  of  parent. 
H  HBiMges  where  either  party  ii  an  idiot;  how  annulled. 
A  When  either  party  is  a  lunatic;  how  annulled. 
9  Next  friend  oi  idiot  or  lunatic,  in  certain  cases,  may  file  a  bill. 
v.  ApfiicBtion  by  lunatic  after  restoration  of  his  reason. 
8L  fi^^ita  of  the  issue  of  marriages  li^  idiots  and  lunatics. 
8l  DdbutkNi  of  term  "  lunatic"  as  preriously  used. 
M.  BIffolBtkm  ai  Barriagei  where  conttnt  obtained  by  force  or  fiwod. 
8.  When  marriacea  not  to  be  dissolTed  on  that  ground. 
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TITLE  ] .    Skc.  82.  Cnitod  J,  rapport,  &e.  of  brae  of  •uch  marruigM. 
83.  Disfolution  on  ground  of  phjiical  incapacity. 
84-  Marriages  irregulariy  selemnized  but  not  eonrammated. 
35.  Practice  and  prooeedingi  in  raita  to  annul  mariiagea. 

86.  Otiier  eridence  beside  confessionsy  necessary  to  sentences  of  nullity. 

87.  Effect  of  sentence  of  nullity  in  life  time  of  parties;  effect,  after  their  dea^ 

S  20.  The  chancellor,  may,  by  a  sentence  of  nullity,  declare 
whe'r^ar-   the  marfiaire  contract,  for  either  of  the  following  causes,  exist! 

riscw  may       ,         .  ^  , 

be  sunnuod.  the  time  of  the  marriage : 

1.  That  the  parties,  or  one  of  them,  had  not  attained  the  age 
gal  consent : 

2.  That  the  former  husband  or  wife  of  one  of  the  parties,  wa 
ing ;  and  that  the  marriage  with  such  former  husband  or  wife 
then  in  force : 

8.  That  one  of  the  parties  was  an  idiot  or  lunatic  : 

4.  That  the  consent  of  one  of  the  parties  was  obtained  by  for 

fraud : 

5.  That  one  of  the  parties  was  physically  incapable  of  enterii 
to  the  marriage  state. 

Biiitosnnui      S  21.  A  bill  to  anuul  a  marriage  on  the  ground  that  one  c 

^e^undor  partics  was  under  the  age  of  legal  consent,  may  be  brou^t  b; 

^onTto  ^0^  parent  or  guardian  entitled  to  the  custody  of  such  minor,  or  h 

wh^mar-  next  friend  of  such  minor ;  but  in  no  case  shall  such  marriage  b 

^^u^di^.  nulled  on  the  application  of  a  party  who  was  of  legal  age  at  the 

it  was  contracted,  nor  when  it  shall  appear  that  the  parties,  aftar 

had  attained  the  age  of  consent,  had  for  any  time  freely  cobabili 

husband  and  wife. 

Marriages  S  22.  Whcrc  a  marriage  is  sought  to  be  annulled,  on  the  gr 
fMw  wife?  that  a  former  husband  or  wife  of  one  of  the  parties,  was  living,  it 
nidied?^'^'*  be  declared  void  on  the  application  of  either  of  the  parties,  durini 

life  time  of  the  other,  or  upon  the  application  of  such  fonner  hm 

or  wife. 

When  iMue  §  23.  When  it  shall  appear  and  be  so  decreed,  that  such  • 
iria^  tTuiV  quent  marriage  was  contracted  in  good  faith,  and  with  the  full  1 
of^imranr. "  of  the  parties,  that  the  former  husband  or  wife  was  dead,  the  ia 
such  marriage  born  or  begotten  before  its  nullity  shall  be  ded 
shall  be  entitled  to  succeed,  in  the  same  manner  as  legitimate 
dren,  to  the  real  and  personal  estate  of  the  parent,  who,  at  the 
of  the  marriage,  was  competent  to  contract ;  and  the  issue  so  eqt 
shall  be  specified  in  the  sentence  of  nullity. 

S  24.  Where  a  marriage  is  sought  to  be  annulled,  on  the  gi 
of  the  idiocy  of  one  of  the  parties,  it  may  be  declared  void  <m  tb 
plication  of  any  relative  of  such  idiot,  interested  to  avoid  the 
riage,  at  any  time,  during  the  life  time  of  either  of  the  parties. 

S  25.  When  a  marriage  is  sought  to  be  annulled,  on  the  gi 
of  the  lunacy  of  one  of  the  parties,  it  may  be  declared  void  a 


Mat  riage  by 
idiots. 


Marriages 
by  lunatics. 
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tme,  during  the  ooDtinuanoe  of  that  lunacy^  or  after  the  death  of  the    art^s. 
lonatic  in  that  state,  during  the  life  time  of  the  other  party  to  the  mar- 
riage, on  the  application  of  any  relative  of  the  lunatic,  interested  to 
the  marriage. 


S  26.  Where  the  marriage  of  an  idiot  or  lunatic  is  sought  to  be  an-  bjui  by  next 
Didled,  during  the  life  time  of  both  the  parties  to  the  marriage,  and  ot*  and  !uoa- 
DO  mit  iball  be  prosecuted  by  any  relative,  a  sentence  of  nullity  may 
be  pranoimced,  on  the  application  of  any  person  admitted  by  the  court 
to  proiecute,  as  the  next  friend  of  such  idiot  or  lunatic. 

0  27.  The  marriage  of  a  lunatic  may  also  be  declared  void,  upon  m-  loofttio 
the  applicalion  of  the  lunatic,  after  the  restoration  of  reason ;  but  in  ^ttomi "£ 
nch  case,  no  sentence  of  nullity  shall  be  pronounced,  if  it  shall  ap-  '^^°' 
pev  that  the  parties  freely  cohabited  as  husband  and  wife,  after  the 
kmiic  was  restored  to  a  sound  mind. 

S  28.  Children  of  a  marriage  annulled  on  the  ground  of  lunacy  or  rnue  of  idu 
ifioGj,  shall  be  entitled  to  succeed  in  the  same  manner  as  legitimate  uct. 
(UhcD,  to  the  real  and  personal  estate  of  the  parent,  who  was  of 
nadnind. 

8  29.  The  term  "  lunatic,"  in  the  preceding  sections,  shall  extend  T^ 'Ij^*- 
tiflffwy  person  of  unsound  mind,  other  than  idiots. 

J  90.  A  marriage  may  be  annulled,  on  the  ground  that  the  consent  M&m4n  by 
itmb  of  the  parties  was  obtained  by  force  or  fraud,  during  the  life  ^^' 
line  of  the  parties,  or  one  of  them,  on  the  application  of  the  party 
whow  consent  was  so  obtained,  or  of  the  parent  or  guardian  of  such 
party,  or  of  some  reliative  interested  to  contest  the  validity  of  the  mar- 


SSl.  No  marriage  shall  be  annulled  on  the  eround  of  force  or^^?"""'!" 
fiand,  if  it  shall  appear,  that  at  any  time  before  the  commencement 
of  the  suit,  there  was  a  voluntary  cohabitation  of  the  parties  as  hus- 
band and  wife. 

S  S2.  If  there  shall  be  any  issue  of  a  marriage  annulled  on  the  i«<uooriiucb 
ground  ef  force  or  fraud,  the  court  shall  decree  their  custody  to  the 
innonpiil  parent,  and  may  also  decree  a  provision  for  their  education 
aod  oamtenance,  out  of  the  estate  and  property  of  the  guilty  party. 

S  23.  A  suit  to  annul  a  marriage,  on  the  ground  of  the  physical  P>'y">f«|  in- 
iooqiacity  of  one  of  the  parties,  shall  only  be  maintained  by  the  in- 
jml party,  against  the  party  whose  incapacity  is  alleged ;  and  shall,  .^fj^'J^'Ms^i 
in  iH  cases,  be  brought  within  two  years  from  the  solemnization  of 
thensRiage. 

0  S4b  A  bill  to  avoid  a  marriaire  irreinilarly  solemnized  and  not  Mamar* 
eoDnDmnated,  may  be  brought  by  either  of  the  parties,  or  by  the  pa-  M>i«innix«Ni 
rent,  guardian  or  next  friend  of  either  party  who  may  be  a  minor,  suinmaicd. 
the  life-time  of  the  other  party ;  and  after  the  death  of  one  of 
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TITLE  1.  ^  parties,  by  any  relative  of  such  deceased  party,  interested  to  eoo- 
test  the  marriage. 

fn'^^to^       S  35.  Suits  to  annul  a  marriage,  shall  be  by  bill,  and  shall  be  o» 
I^ro',*"*^    ducted  in  the  same  manner  as  other  suits  prosecuted  in  die  ooiaisaf 
equity ;  and  the  court  shall  have  the  same  power  to  award  iatOM^  to 
decree  costs,  and  to  enforce  its  decrees,  as  in  other  cases. 

^*^"^      S  36.  No  sentence  of  nullity  of  marriage  shall  be  pronoanced  auk 
^C  ^^     ^y  ^^  ^  declarations  ox  confessions  of  the  parties ;  but  the  court  did^ 
in  all  cases,  require  other  satisfactory  evidence  of  the  ezistenee  ef  lb 
facts,  on  which  the  allegation  of  nullity  is  founded. 

EflbctofMn-  S  37.  A  sentence  of  nullity  of  marriage,  if  pronounced  daring  Ai 
Buiutj.  life-time  of  the  parties,  shall  be  conclusive  evidence  of  the  uiTiUdly 
of  the  marriage,  in  all  courts  and  proceedings  ;  but  if  proiKmBeedd^ 
ter  the  death  of  either  of  the  parties  to  the  marriage,  it  shall  oiilf  b 
conclusive  as  against  the  parties  in  the  suit,  and  those  claiming  vakt 
them. 

ARTICIiE  THIRD. 

Of  Divorces  J  dissolving  the  Marriage  Contract. 

Ssc.  8S.  In  what  cuei  marriagei  may  be  dinolTed  for  adultery. 
89.  Bills  by  wbom  exhibited ;  answen  may  be  without  oath. 

40.  Itraea  to  be  tried  by  jury;  new  trials  may  be  awarded. 

41.  Upon  confeMion  or  default,  proofii  to  be  taken  by  master. 

4S.  In  what  eaaes  divorce  may  be  refiised,  although  adultery  be  litaMlihMl 
4S.  WheaUUfiledliy  wife,  ^gitioiacy  of  issue  not  afiected  by  diTOvea. 

44.  Howaifeeted  by  a  divorce  in  suit  brought  by  husband. 

45.  Decrees  for  support,  fte.  on  divorce  in  suit  brought  by  wife, 

46.  In  such  suit,  wife  to  retain  her  real  and  certain  personal  property. 

47.  Husband's  right  to  property  of  his  wife,  on  divorce  in  a  suit  by  him. 

48.  Wife  convicted  of  adultery,  barred  of  dower  and  of  claim  to  personal  catateWlir 

husband. 

49.  After  divorce  for  adultery,  complainant  may  marry;  but  not  defoidaBt 

Shtehmar  ^  '®*  ^^^^0^^^  ^^Y  ^®  decreed,  and  marriages  may  be  dissotred^ 
SSiLSJJi  ^y  *^^  court  of  chancery,  whenever  adultery  has  been  committed^' 
for  sduitsry.  any  husbaud  or  wife,  in  either  of  the  following  cases  : 

1.  Where  both  husband  and  wife  were  inhabitants  of  this  stateiift 
the  time  of  the  commission  of  the  offence  : 

3.  Where  the  marriage  has  been  solemnized,  or  has  taken  piMV 
within  this  state,  and  the  injured  party,  at  the  time  of  the  ocminMilM 
of  the  offence,  and  at  the  time  of  exhibiting  the  bill  of  complaint^  sbB 
be  an  actual  inhabitant  of  this  state : 

8.  Where  the  offence  has  been  committed  in  this  state,  and  tkiili' 
jarei  parfy,  at  the  time  of  exhibiting  the  bill  of  complaint,  is  mk  9dad 
inhabitant  of  this  state.' 

a?'a!SJIll^     ^  '^'  ^  ^'^  ^^  ^  divorce  may  be  exhibited  by  a  wife  in  hsr  ofl 
widMmtoath.  name,  as  well  as  by  a  husband.    In  all  cases,  the  ddendant  inajr  ii* 
sw^  such  bill  without  oath  or  affirmation. 


(3)S.  R.L.p.ig7,§1.2&3. 
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S40.  If  the  ofience  charged  be  denied,  the  court  shall  direGt  a  feign-    AKiva, 
d  iasae  to  be  made  up,  for  the  trial  of  the  fiicts  contested  by  the  plead-  V^V^/ 
igiy  by  a  juiy  or  toe  country,  at  some  circuit  court ;  and  it  noay  di-  ^"^  ^jjury. 
Ml  a  ipecial  juiy  to  be  struck  for  such  trial,  and  may  make  the  necesr  ^^^^^^- 
mry  oiden  ibr  procuring  a  list  of  jurors,  and  for  striking  thp  same ;  Nowiriaii. 
and  maf  award  a  new  or  further  trial  of  such  issue,  as  ofien  as  justjcq 
ikaU  seem  to  require.^ 

S  41.  If  the  adultery  charged  be  admitted  by  the  answer,  or  if  the  Mui«r  to 
UU  be  takm  ae  confessed  agauist  the  defendant,  the  court  shall  refer  eertalS^i" 
Ab  matter  to  a  master,  with  directions  to  take  proof  of  the  fects  charg- 
ed, aod  Co  rqN>rt  the  same  to  the  court  with  his  opinion  theioon ;  and 
Ike  cause  shall  be  heard  on  such  proof  and  report,  before  any  fiqfij 
dacraa  shall  be  pronounced.^ 

$  4S.  Although  the  fact  of  adultery  be  established,  the  court  may  cmm  in 
ieaj  a  divoice  in  the  following  cases :  I^'!!^^*!^ 

I.  Where  the  oflbnce  shall  appear  to  have  been  committed  by  the  fh^h^oi 
procvrement,  or  with  the  connivance,  of  the  complainant :  *^  ^*'^' 

t.  Where  the  ofence  charged  shall  Iiave  been  forgiven  by  the  in- 
jored  party,  and  such  forgiveness  be  proved  by  express  proofj  or  by 
the  Tolantary  cdiabitation  of  the  parties,  witli  the  knowledge  of  the 

I.  Where  there  shall  have  been  no  express  forgiveness,  and  no  vp- 
kntary  cohabitation  of  the  parties,  but  the  suit  shall  not  hftye  been 
Mnght  within  five  years  after  the  discovery  by  the  complainant,  of 
ik  oSence  charged : 

4.  Where  it  shall  be  proved  that  the  complainant  has  also  been 
goilty  of  adultery,  under  such  circumstances  as  would  have  entitled 
tbe  defendant,  if  innocent,  to  a  divorce. 

34S.  When  the  wife  shall  be  the  complainsmt,  the  legitimacy  of  Lcf^iiimaey 
vxf  children  of  the  marriage,  born  or  begotten  of  her  before  the  filing  luit  hmu^ut 
<)f  the  bill,  shall  not  be  afiected  by  the  decree  of  dissolution.^ 

S  44.  When  the  husband  shall  be  the  complainant,  the  legitimacy  wbon  um 
ef  diiUren,  bom  or  begotten  before  the  commission  of  the  oflence  pSrilant?""' 
chiged,  shall  not  be  adSfected  by  the  decree ;  but  the  legitimacy  of 
idler  children  of  the  wife,  may  be  determined  by  the  court,  upon  the 
froob  in  the  cause.  In  every  such  case,  the  legitimacy  of  all  chil- 
diea,  bq^ptten  before  the  commencement  of  the  suit  shall  be  presuno- 
ed,imtil  the  contrary  shall  be  shown. 

3  4S.  If  a  wife  bo  the  complainant,  and  a  decree  dissolving  the  support  of 
inarii^e  be  pronounced,  the  court  may  make  a  further  decree  or  or-  dronon  di- 
der  against  the  defendant,  compelling  him  to  provide  for  the  maiate-  lYmiS! 
ttnce  of  the  children  of  the  marriage,  and  to  provide  such  suitable 

<4)2R.L.p.l97,$l,2aa    (6)n.$4. 
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rrn.E  i.  allowance  to  the  complainant,  forber  support,  as  the  court  sfas 
^^V^/ just,  having  regard  to  the  circumstances  o(  the  parties  respect 

loioeh  eaw,     S  46.  If  a  Wife  bc  thc  complainant,  and  a  decree  dissoh 

fwuiopro-    marriage  be  pronounced,  and  dbe  shall,  at  the  time  of  proo 

^^^'         such  decree,  be  the  owner  rf  any  real  estate,  or  have  in  he? 

sion  any  goods,  or  things  in  action,  which  were  left  with  hei 

husband,  acquired  by  her  own  industry,  given  to  her  by  deviii 

erwise,  or  to  which  she  may, be  entitled  by  thc  decease  of  any 

intestate,  all  such  real  estate,  goods  or  things  in  action,  shal 

sole  and  absolute  property.^ 

Divofca  In        g  47.  If  a  husband  bc  complainant,  and  a  decree  dissolv 

Milt  broDj^lil  ■^  ' 

Mt^iTtfl'"*''  ^^''^^^  ^  pronounced,  the  right  of  the  complainant  to  any 
bisri^ht  to    tate  owned  by  the  defendant  at  the  time  of  pronouncing  the  de 

Eroporty  of  •'  i  o 

m  wifu.      her  own  right,  and  to  the  rents  and  profits  thereof,  shall  not  I 

away  or  impaired,  by  such  dissolution  of  the  marriage  ;  and 

also  be  entitled  to  such  personal  estate  and  things  in  action, 

belong  to  the  defendant,  or  be  in  her  possession  at  the  time  s 

cree  shall  be  pronounced,  in  like  manner  as  though  the  marri 

ccmtinued.^ 

Dower,  Sec.       S  48.  A  wife  being  a  defendant,  in  a  suit  for  a  divorce  bra 
r/it!^%y '     her  husband,  and  convicted  of  adultery,  shall  not  be  entitled  U 
•duuery.      j^^  j^^  husband's  real  estate,  or  any  part  (hereof,  nor  to  any  c 
tive  share  in  his  personal  estate.^ 

Marria^o  af-      S  49.  Whenever  a  marriage  shall  be  dissolved,  pursuan 
for  addte^.  provisions  of  this  Article,  thc  complainant  may  marry  agair 
the  life  time  of  the  defendant;  but  no  defendant  convicted  of  a 
shall  marry  again,  until  the  death  of  the  complainant.'' 

ARTICLE  FOURTH. 

0/  SeparatianSj  or*  Limited  Divorces. 

Sec.  50.  Wheo  tepanUioiii  may  be  decreed,  on  application  of  wifo. 
61.  Caiuei  for  which  auch  teparations  may  bc  decreed. 

52.  Requisites  of  bill  of  complaint,  in  snch  cases. 

53.  Ill  conduct  of  wifo  nay  bc  shown  in  justification. 

54.  Fowera  of  the  court  upon  decreeing  separation. 

55.'  Decrees  for  support  of  wife  and  children,  although  no  aepamtion  decreed 
66.  Whan  deerees  for  aepaiution  may  be  revoked. 

whon  sopa-      S  50.  A  Separation  from  bed  and  board  forever,  or  for  a 
Uliwro^on  tinie,  may  be  decreed  by  the  court  of  chancery,  on  the  complt 
■?i?e!"**'*°°*^  married  woman,  in  thc  following  cases  : 

*  1.  Between  any  husband  and  wife,  inhabitants  of  this  state 
2.  Where  the  marriage  shall  have  been  solemnized,  or  shi 
taken  place,  within  this  state,  and  thc  wife  shall  be  an  actual  i 
at  the  time  of  exhibiting  her  complaint : 

(6)  2  R.L.  p.  197,  Q  5,6,7  ft  a    (7)  lb.  §4. 
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s.  Where  the  marriage  shall  have  taken  place  out  of  this  state,    akt.  ». 
id  the  parties  have  become  and  remained  inhabitants  of  this  state,  at  ^^^^''^^^ 
est,  one  year^  and  the  wife  shall  be  an  actual  resident  at  the  time  of 
xlubiting  her  complaint.^ 

S  51.  Such  separations  may  be  decreed  for  the  following  causes :  cauM  for 

1.  The  cruel  and  inhuman  treatment  by  tho  husband  of  his  wife :   ^jlllJd? 

s.  Sndi  conduct  on  the  part  of  the  husband  towards  his  wife,  as  ^^^' 
may  render  it  unsafe  and  improper  for  her  to  cohabit  with  him : 

s.  The  abandonment  of  the  wife  by  the  husband,  and  his  refusal  or 
neglect  to  provide  for  her.^ 

S  SSL  The  bill  of  the  complainant  in  every  such  case,  shall  speci-  RaquutMor 
fy, particularly  the  nature  and  circumstaqcesof  the  complaint  on  which 
it  idieS)  and  shall  set  forth  times  and  places  witli  reasonable  cer- 

«Bity.« 

8  53.  The  defendant  in  any  such  suit,  may  be  permitted  to  prove,  noibnctto 
is  bis  justification,  the  ill  corjiuct  of  the  complainant ;  and  on  esta-^*^ 
ttrinng  such  defence,  to  the  satisfaction  of  the  court,  the  bill  shall  be 


S  54.  Upon  decreeing  a  separation  in  any  such  suit,  the  court  may  Farthn  da- 
iBik  inch  further  decree,  as  the  nature  and  circumstances  of  the  case  ^ti^,  for 
^  require,  and  may  make  such  order  and  decree  for  the  suitable  "pp®'**  *• 
■Ifort  and  maintenance  of  the  wife  and  her  children,  or  any  of  them, 
I7  the  husband,  or  out  of  his  property,  as  may  appear  just  and  proper.* 

9  55.  Although  a  decree  foi  separation  from  bed  and  1)oard  be  not  ib-  aithouffh 
Bwe,  the  court  may  make  such  order  or  decree  for  the  support  and  d«cn»d. 
Baintenance  of  the  wife  and  her  children,  or  any  of  them,  by  tlie  hus- 
bndjor  out  of  his  property,  as  the  nature  of  the  case  renders  suitable 
«nd  proper.^ 

5  56.  Where  a  decree  for  a  separation  forever,  or  for  a  limited  pe-  Dccro^for 

*  '  *■       wparation 

^,  shall  have  been  pronounced,  it  may  be  revoked  at  any  time  tliere-  jjjyb.  ro 
^er,  by  the  same  court  by  which  it  was  pronounced,  under  such  re- 
gulations and  restrictions  as  the  court  may  impose,  upon  the  joint  ai>- 
plication  of  the  parties,  and  upon  their  producing  satisfactory  evidence 
^(iheir  reconciliation. 

ARTICJLE  FIFTH. 

General  Provisions^  applicable  to  the  two  last  Articles. 

^c.  57.  Married  women,  in  certain  cases,  deemed  inhabitants. 
HL  Expense  of  suits,  and  costs,  how  to  be  defrayed. 
O.  Ib  tnits  by  wife,  court  may  make  ordors  eonccming  children,  fte. 
an  Powers  of  court  to  enforce  orders  for  rapport,  &c.  of  wife  and  children. 

S  57.  If  a  married  woman,  at  the  time  of  exhibiting  a  bill  against  Earned  wu 
fcer  husband,  under  the  provisions  of  either  of  the  two  last  Articles,  SSStitlSl. 

(8)  2  R.  L.  p.  200,  §  10.    (9)  lb.  §  11  &  13. 


148  REYISBD  STATUTES  OP  [pah  n. 


TtTlB  ft.  shall  remde  in  this  titate,  die  shall  be  deemed  an  ii 
^'^'"'^'^^  fboogh  her  htisMtnd  majr  reside  elsewhere.*^ 

Expmm  or  S  68.  In  ^fSty  siiit  brought,  either  for  a  dirdrce,  or  for  a  aepttratkn, 
"*  '  *  the  court,  may,  in  its  discretion,  require  the  husband  to  pay  any  suaii 
neeeanry  to  enable  the  wife  to  carry  on  the  suit,  during  its  pendeocy ; 
and: it  tnay  de<nt)e  costs  against  either  party,  and  award  ezeoation  fcr 
the  same,  or  it  may  direct  «uch  costs  to  be  paid,  out  of  any  property 
sequestered,  or  in  the  power  of  the  cimrt,  or  in  the  hands  ottt  n- 
«eivw.'»<> 

utJoriro  S  59.  In  any  suit  brought  by  a  married  woman  lor  a  divorce,  or  Sir 
uSf!%!^  a  wparation  from  her  husband,  the  court  in  whicli  the  same  siioll  \m 
'*^  {tending,  may,-  during  tlie  pendency  of  the  cause,  or  at  its  final  hearh^ 
or  afterwards,  as  occasion  may  require,  make  such  order  as  btitweea 
the  parties,  for  tlic  custody,  care  and  education  of  the  children  of  the 
marriage,  as  -may  seem  necessary  and  proper,  and  may  at  any  thne 
thereafter,  annul,  vary  or  modify  such  order." 

How  ordOT*      •$  60.  Whenever  the  court  shall  make  an  order  or  a  decree,  lew- 

for  Mipportf 

as.  ofwifo  it  ifi(r  a  husband  to  provide  for  the  maintenance  of  his  children,  or  fariB 

childron, may     f  i  •  •/•         i  .  i     i       i        \  • 

booaforMd.  auowauce  to  his  wife,  the  court  may  require  such  husband  togire 
reasonable  security  for  such  maintenance  and  allowance ;  and  upoa 
the  neglect  or  refusal  of  the  defendant  to  give  such  security,  or  iqioa 
the  debult  of  him  and  his  surety,  to  provide  such  maintenance  and  al- 
lowance, the  court  may  sequester  his  personal  estate,  and  the  rsoli 
and  profits  of  his  real  estate,  and  may  appoint  a  receiver  thereol^  and 
cause  such  personal  estate,  and  the  rents  and  profits  of  such  real  ct- 
taie,  to  be  applied!  towards  such  maintenance  and  allowance,  as  to  thi 
court  shall,  from  time  to  time,  seem  just  and  reasonable.'* 


TITLE  II. 

OP  PARENTftS  AND  CHILDREN. 

Sec.  1.  Wiife  Uving  lepAnte  firom  huband  may  hart  habeas  corpus  for  minor 
'd.  Ciiitbaj  dThniAor  elifld  nmy  bt  givwi  to  mother. 
a>  Order  my  be  annoUed,  Taried  or  modified. 
4.  Habeas  corpas  may  be  issued  for  children  detained  by  Shakers 

6.  When  search  warrant  for  concealed  child,  to  be  issued. 

e.  Custody  of  child,  to  whom  awuded;  orders  may  be  reroked,  he. 

7.  Penalty  for  secreting,  ftc.  or  carrying  child  out  of  the  state. 

Wife,  in  eor-     SI.  When  any  husband  and  wife  shall  live  in  a  state  of  scparatioo, 

toay?BrX.  witliout  boiug  divorced,  and  shall  have  any  minor  child  of  tho  ma^ 

i\,tmS!^  riage,  the  wife,  if  she  be  an  inhabitant  of  this  state,  may  apply  to  tho 

**"'      supreme  couit  for  a  hdbeiu  c&fpiii^  to  have  such  minor  child  brought 

hefbrvilL 


(10)2R.L.p.l9a,$l)laMlp.a01,§li    01)  LAwsofl81ft,p.22^§l»Slkll. 
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S  2.  On  the  letum  of  sueh  writ,  the  court  on  due  consideration,  '^vtle  9. 
oay  award  the  chargeand  custody  of  the  child,  so  brought  before  it,  ^^^^^^^ 
D  the  mother,  for  such' time,  under  such  regulations  and  restrictions,  JJ^^^J^ 
Old  with  such  proTisions  aad  directions,  as  the  case  nay  require.       otthna. 

S  8.  At  any  tijaoie  after  the  niakinir  of  sudb  order,  the  supreme  court  oidor  my 
iMvanmu,  vary  or -iiioiu^  tne  same.  ac. 

S  4.  Whenever  application  shall  be  made  to  the  chancellor,  a  jus-  HAbeucor- 
tioe  of  the  supreme  court^  or  any  circuit  judge,  by  any  husband  or  any  dw  detained 
wife,  representing  tbat  his  wife,  or  her  husband,  has  attached  himself  ^ 
or  hmrtf  to  Ae  #oci^y  of  Shakers,  and  detains  a  child  of  the  mar- 
riige  between  them,  the  officer  shall  inquire  into  the  circumstances ; 
and  if  satisfied  by  due  proof  of  the  facts  represented,  he  shall  aUow  a 
vrit  of  habeas  corpus  to  bring  such  child  before  him.^ 

S  '•  If,  upon  tKe  return  of  any  writ  of  habeas  c'orptMS  so  issued,  it  irebiki  coa- 
iaXi  appear  that  any  child  therein  mentioned,  can  not  be  found,  and  ^rruu^y' 
alisfiurtory  proof  be  made  to  the  officer  issuing  jsuch  writ,  that  such  ***  "*****^ 
child  is  secreted  or  concealed,  by  or  among  any  society  of  Shakers  in 
tUs  Kate,  he  may  issue  his  warrant,  directed  to  the  sheriff  of  the  coun- 
ty irifere  the  said  child  is  suspected  to  be,  commanding  such  sherifl^ 
is  lb  day-time,  to  search  the  dwelling-houses,  and  other  buildings,  of 
nebiodety,eT  of  any  members  thereof,  or  any  other  building  or  dwell- 
ioghoms  specified  in  the  warrant,  ibr  such  child,  and  to  bring  him 
hfae  such  officer;  and  the  sheriiT shall  forthwith  execute  such  war- 

S  6.  When  ^mch  child  is  brouglit  before  such  officer,  he  may  award  To  whom 
tbe  cbaige  and  custody  thereof,  to  that  parent  who  shall  not  have  join-  chud  may  u 
^  the  society  of  Shakers,  for  seeii  time,  under  such  regulations,  and 
with  such  provisions  and  directions,  as  he  shall  deem  proper.     Every 
Nch  order  may  at  any  time,  on  sufficient  cause  shown,  be  annulled,  bo  mM»m, 
^iried  or  modified,  by  tiie  officer  who  made  the  same;  or  in  case  of 
In  being  absent,  or  not  exercising  the  duties  of  the  office,  then  by  any 
^'^  officer  who  might  have  originally  made  such  order.  ^^ 

S  7.  if  any  member  of  the  society  of  Shakers,  or  any  other  person,  ponaity  for 
''all  Mid  or  ea^,  or  cause  to  be  sent  or  carried,  any  such  child  out  oo^oflrtau)',''^ 
^'T (his  state,  or  shall  secrete  such  child,  or  cause  such  child  to  be  se-  J^[^^^'** 
^^f^,  within  this  state,  so  that  such  writ  can  not  be  executed,  the  per- 
*^io  efiending  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  con- 
v«!tIa^  shall  be  fined  not  exceeding  two  hundred  dollars,  or  be  im- 
P'Med  not  more  than  six  months,  or  both. 

(12)  Lawton818,p.8S. 
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TITLE  ^  TITLE  III. 


OF  GUARDIANS  AND  WARDS. 

Sbc.  1.  Fathers  may  dispose  of  the  custody,  &c.  of  their  minor  ehildreii. 
.  2  &  8.  Rights  and  duties  of  person  appointed  guardian. 
4.  When  minors  above  fourteen  may  apply  to  surrogate  for  guardian. 
6.  RelatiTes  of  minors  under  fourteen  may  apply:  notiee,  proeeediogi,  fte. 

6.  Powers  of  surrogates  in  appointing  guardians;  their  duties. 

7.  Preference  to  be  given  in  appointing  guardians  f(Mr  minors  under  foniteen. 

8.  Bond  to  be  giren  by  guardian;  its  penalty  and  condition. 

9.  Bond  ^en  to  be  retained;  when  to  be  prosecuted. 

10.  Powers  of  guardians;  their  responsibility,  &c. 

11.  May  be  cited  to  account;  when  compelled  to  account 

12.  On  termination  of  his  office,  guardian  may  cite  his  ward,  &e.  to  attead 
18.  Appeal  from  orders  settling  accounts,  how  made,  &c. 

14.  When  surrogate  to  cite  guardian,  to  show  cause  against  being  remored 

15.  Citation  how  to  be  serred. 

16.  Proceedings  by  surrogate;  may  remove  guardian. 

17.  Upon  removal,  new  guardian  to  be  appointed. 

18.  IVhen  and  by  whom  appeals  firom  orders  respecting  guardians,  may  he 

19.  But  order  removing  guardian,  not  to  be  affected  by  appeal. 

20.  Duties  and  liabilities  of  all  general  guardians. 

21.  Penalty  on  guardians  for  waste,  &c. 

22.  Compensation  to  guardians  for  their  services. 

I  nthora  may      Si*  Eveiy  &tber,  whether  of  full  age  or  a  minor,  of  a  child  likd[ 

dS£^?or^icirto  be  bom,  or  of  any  living  cliild  under  the  age  of  twenty-one  yein 

mmor  chdi-    ^^^  Unmarried,  may  by  his  deed  or  last  will,  duly  executed,  diapi 

of  the  custody  and  tuition  of  such  child,  during  its  minority,  or  for  aa 

less  time,  to  any  person  or  persons,  in  possession  or  remainder.^*' 

rowcn  ami       S  2.  Every  such  disposition,  from  the  time  it  shall  take  eflect,  ikk 

•oiu  api>oiat.  vest  iu  the  person  or  persons  to  whom  it  shall  be  made,  all  the  riA 

-•  and  powers,  and  subject  him  or  them  to  all  the  duties  and  obligation. 

a  guardian  of  such  minor,  and  shall  be  valid  and  effectual  against  eva 

other  person  claiming  the  custody  or  tuition  of  such  minor,  as  guaidil 

insoccage,  or  otherwise.  ^^ 

lb.  to  brinf       S  3*  Any  person  to  whom  the  custody  of  any  minor  is  so  dispM 
ac  ons,    .  ^^^  ^^^  ^^  ^^  custody  and  tuition  of  such  minor,  and  may  mainlK 

all  proper  actions,  for  the  wrongful  taking  or  detention  of  the  nuM 
and  shall  recover  damages  in  such  actions,  for  the  benefit  of  his  vM 
He  shall  also  take  the  custody  and  management  of  the  personal  esM 
of  such  minor,  and  the  profits  of  his  real  estate,  during  the  time  i 
which  such  disposition  shall  have  been  made,  and  may  bring  suckv 
tions  in  relation  thereto,  as  a  guardian  in  soccage  might  by  law.^ 
Miooriover  ^  4.  jf  no  guafdian  for  any  such  minor  shall  have  been  appoinli 
for"iSX?OT  ^y  ^^  ^^^^i  by  a  deed,  or  will,  every  such  minor,  of  the  age  of  fc« 
teen  years,  may  apply,  by  petition,  to  the  surrogate  of  the  eoonl 
where  the  residence  of  such  minor  may  be,  for  the  appointment  of  soi 
guardian  as  the  minor  may  nominate,  subject  to  the  approbation  oft! 
surrogate.^^ 

(IS)  1  R.  L.  p.  868,  §  18  &  19.    (14)  lb.  p.  454,  §  80. 
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K  If  soch  minor  be  tinder  the  age  of  fourteen  years,  any  relative  tpflb  a. 
ter  person,  in  his  behalf,  may  apply  to  the  surrogate  of  the  coun-  ^^fy^^ 
•re  such  minor  shall  reside,  for  the  appointment  of  a  guardian  of '">nor  undar 

•  •111     11*  I  /*  i»  •»  ^^  may  Apply 

LUior,  until  he  shall  amvo  at  the  ago  of  fourteen  years,  and  until 

ler  guardian  shall  be  appointed.     Upon  the  making  of  any  such  f'rorcodiivpi 

cation,  the  surrogate  shall  assign  a  day  for  the  hearing  thereof,  >i<*<*i  <£<-• 

diall  direct  such  notice  of  the  hearing,  to  be  given  to  the  relatives 

e  minor  residing  in  the  county,  as  he  shall,  on  due  inquiry,  think 

mableJ* 

6.  The  surrogate,  to  whom  application  may  be  made,  under  ei-  rowcm  of 
of  the  preceding  sections,  shall  have  the  same  power  to  allow  idioy^ing 
ippoint  guardians,  as  is  possessed  by  the  chancellor ;  and  in  all  ^^  j„^^„ 
,  he  shall  inquire  into  the  circumstances  of  the  minor,  and  as-iJ|^J"^."^ 
in  the  amount  of  his  personal  property,  and  Ac  value  of  the  rents  *'**^ 
iroGts  of  his  real  estate ;  and  for  that  purpose,  may  compel  any 
0  to  appear  before  him,  and  testify  in  relation  thereto.^^ 

1.  On  the  appointment  of  a  guardian  for  a  minor,  under  fourteen  order  ofpre- 

•  111*  n  /•  1  1  /•!      ft"»*nce,  ill 

Ik  the  surro^tc  shall  give  preference,  nrst,  to  the  mother  of  the  uiiowins 

,  ,  1^    1  i%i4<i  i«i  «      ifoardiairt  for 

ir;  Rcond,  to  the  grandfather,  on  the  father's  side  ;  third,  to  the  minors  under 

AAer  on  the  mother's  side ;  fourth,  to  either  of  the  uncles  on 

hber^s  side  ;  fifth,  to  cither  of  the  uncles  on  the  mother's  side ; 

{,  to  any  one  of  the  next  of  kin  to  the  minor,  who  would  be  enti- 

»  a  distribution  of  his  personal  estate,  in  case  of  his  death.    The  oiicrntinn  in 

gate  shall  have  the  same  discretion,  in  selecting  such  guardians, 

ghren  to  him  in  the  appointment  of  administrators. 

8.  Before  appointing  any  person  guardian  of  a  minor,  the  surro-  Romior 
sbaU  require  of  such  person  a  bond  to  the  minor,  with  sufficient  ^°''*"" ' 
rity,  to  be  approved  by  him,  in  a  penalty  double  the  amount  ofiuptmnv. 
lersonal  estate,  and  of  the  value  of  the  rents  and  profits  of  the  real 

e,  conditioned,  that  such  person  will  faithfully,  in  all  things,  dis-  riiron.ritinn. 
ge  the  duty  of  a  guardian  to  such  minor,  according  to  law,  and 
he  will  render  a  true  and  just  account  of  all  monies  and  property 
ired  by  him,  and  of  tlie  application  thereof,  and  of  his  guardian- 
in  all  respects,  to  any  court  having  cognizance  thereof,  when 
mnto  required.** 

9.  The  bond  so  taken,  shall  be  retained  by  the  surrogate,  among  whom  r..  bn 
papers  of  his  office,  and  .in  case  of  any  breach  of  the  condition '''^'"''^ 
eof,  may  be  prosecuted  in  the  name  of  the  ward,  although  he  may  wi.on  lo  im> 
kare  arrived  at  full  age,  by  his  next  friend  or  guardian,  whenever  ''^''="'*'"' 
surrogate  shall  direct. 

10.  Every  guardian  so  appointed  by  a  surrogate,  shall  have  the  rov.fr^or 
0  powers  as  a  testamentary  guardian  ;  and  every  person  so  ap- 
tied  guardian  of  a  minor,  under  the  age  of  fourteen  years,  shall 

^  »        —  ■  ■■  I         ^-W MMI^  !■!    »»■        »_  .^  ■  ■         ■      I.  -.1  -  ■■         —  ■-    —    ■■»■  »!■■■■■  ^ 

(16)  1  R.  L.  4&i,  §  80. 
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TITUS  8.  GimtiiHie  guardian  of  such  minor^  and  shall  be  responsible^  as  toch, 
l^^jjT*^'^'^^  notwitstanding  the  said  minor  may  arrive  at  the  age  of  feartQen  yean^ 
■ibiiHy.ftc  until  another  guardian  be  appointed,  or  such  firsi  guantian  bed» 
charged  according  to  iaw*^^ 

whMohed  S  11«  Any  guardian  appointed  by  any  surrogate,  miiy  be  cited  to 
M  to^  account  before  the  surrogate  who  appointed  him,  in  the  same  manMr 
fis  administrators,  upon  the  application  of  any  ward,  or  any  relathwof 
such  ward,  and  on  good  cause  being  shown,  may  be  compelled  to  ao* 
count  in  the  same  manner  as  an  administrator.  And  upon  a  waiA 
arriving  at  full  age,  he  shall  bo  entitled  to  compel  such  account,  wi&* 
out  showing  any  cause. 

wbeacnw       S  1.2.  Every  guardian  of  a  ward  who  shall  have  arrived  at  M 

hbuSl^oc  age,  and  every  guardian  who  shall  be  superseded  in  his  tnWt  Igr 

Iltte^M-     another  guardian,  may  apply  to  the  surrogate  wI;o  appointed  hiiii,lv 

^^^^        a  citation  to  his  ward,  or  to  such  new  guardian,  to  attend  the  selde- 

ment  of  his  accounts ;  which  citation  shall  be  issued  by  such  nnO" 

gate,  and  be  served  in  the  manner  and  at  the  time  herein  directed,  ii 

case  of  proceedings  for  the  removal  of  a  guardian. 

Appeal* from     S  IS.  Appeals  from  the  final  order  of  the  surrogate,  on  the  ieA- 
dinn^^     ment  of  a  guardian's  account,  may  be  made  to  the  chancellor,, in  tl^ 
*^°"^       same  manner  and  time,  and  with  the  same  eflfect,  fis  in  the  case  of  at- 
ministrators. 

When  guar-      S  14.  Ou  thc  application  of  any  ward,  or  of  any  relative  in  hiihK 

dt^'I^Ib^w  half,  or  of  the  surety  of  a  guardian,  to  the  surrc^te  wha  vpfomtilf 

h^i!!f  roS^'I^any  guardian,  complaining  of  the  incompetency  of  such  guardiiB,«r 

^  of  his  wasting  the  real  or  personal  estate  of  his  ward,  or  of  any  nb* 

conduct  in  relation  to  his  duties  as  guardian,  thc  surrogate,  uponbea^ 

satisfied  by  proof,  of  the  probable  truth  of  such  complaint,  shall  wm0 

a  citation  to  such  guardian,  to  appear  before  him  at  the  day  and  phos 

therein  specified,  to  show  cause  why  he  should  not  be  removed  fioff 

his  guardianship. 

c^iuiioa  bow  S  16.  Such  citation  shall  be  served  personally  on  the  fffuSf^ 
tobeionr«d.  ^^  ^hom  it  may  be  directed,  at  least  fourteen  days  before  the  nt0 
thereof;  or  if  such  guardian  shall  have  absconded  or  concealed  Ife* 
self,  so  that  such  citation  can  not  be  personally  served,  it  may  hB 
served  by  leaving  a  copy  thereof,  at  the  last  place  of  residence  of  secfc 
guardian. 

Froeecdinn      ^  ^^'  ^^  surrogate,  at  the  day  appointed  for  showing  cause,  andcfl 

such  other  days  as  he  shall  appoint,  shall  proceed  to  inquire  into  the  al* 

leged  complaint,  and  shall  grant  subpoenas  to  compel  the  attendance  rf 

^«7m£!^'  witnesses,  to  any  person  applying;  and  if  satisfied  of  the  incompeteBC|r 

naardian.     ^  miscouduct  of  such  guardiau,  he  may,  by  an  order  to  be  duly  «•■ 

tered  in  his  minutes,  remove  the  said  guardian  from  his  tnut 

(16)  1R.L.464»§801 
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S  17,  Upon  such  removal  being  made,  the  surrogate  may  proceed  title  4. 
and  appoint  a  new  guardian,  in  tlie  same  manner  as  if  no  ecuardian  ^^-^*v*^^ 

m    J  1^*^  •    *   J  o  New  fuar. 

DAd  been  appointed.  dlan  to  be  ap- 

pointed. 

S  18-  Any  person  interested  in  the  allowance,  or  appointment,  or  Appeal  rrom 
remoral  of  a  guardian,  as  next  of  kin,  or  otherwise,  and  any  guardian  ipectinf 
who  may  have  been  removed  by  any  surrogate,  may,  within  six 
mondis  after  any  order  shall  have  been  made  by  a  surrogate  for  the 
appointment  of  a  guardian,  or  for  his  removal,  or  refusing  to  make 
sudi  removal,  appeal  to  the  chancellor,  who  shall  make  such  order 
for  notifying  the  adverse  party,  and  for  correcting  any  such  proceed- 
ings, as  he  may  deem  just  J'' 

S  19.  But  no  appeal  made  by  a  guardian,  from  the  order  of  a  sur- cgreet  orc«r- 
ragate  removing  him,  shall  in  any  wise  affect  such  order,  until  tlie      *"* 
nme  be  reversed. 

$20.  Every  guardian  in  soccage,  and  every  general  guardian,  DaHMaad 
irhether  testamentary  or  appointed,  shall  safely  keep  the  things  that  he  au  penm? 
nay  have  in  his  custody  belonging  to  his  ward,  and  the  inheritance  of  *"    **^ 
bis  ward,  and  shall  not  make  or  suffer  any  waste,  sale  or  destruction 
of  nch  things  or  of  such  inheritance,  but  shall  keep  up  and  sustain 
tk  booses,  gardens  and  other  appurtenances  to  the  lands  of  his  ward, 
bftnd  with  the  issues  and  profits  thereof,  or  with  such  other  monies 
bebngii^  to  his  ward,  as  shall  be  in  his  hands ;  and  shall  deliver  the 
Bine  to  his  ward  when  he  comes  to  his  full  age,  in  as  good  order  and 
eooditiixi,  at  least,  as  such  guardian  received  the  same,  inevitable  de- 
cay and  injury  only  excepted ;  and  he  shall  answer  to  his  ward  for 
tbe  isnies  and  profits  of  real  estate,  received  by  him,  by  a  lawful  ac- 
count.'® 

5  21.  If  any  guardian  shall  make  or  suffer  any  waste,  sale  or  de- Pcnaitj  fbr 
stroction  of  the  inheritance  of  his  ward,  he  shall  lose  the  custody  of     •   *" 
tbe  same,  and  of  such  ward,  and  shall  forfeit  to  the  ward  thrice  the 
«nn  at  which  the  damages  shall  be  t^xed  by  the  jury.'^ 

5  22.  Guardians  shall  be  allowed  for  their  reasonable  expenses,  compema 
<iki  the  same  rate  of  compensation  for  their  services,  as  is  provided 
bf  law  for  executors. 


tiOD. 


TITLE  IV. 

OF  MASTERS,  APPRENTICES  AND  SERVANTS. 

Art.  1. — Of  apprentices  and  servauts  bound  by  indentures. 
Art.  2. — Of  persons  held  in  service. 
Art.  3. — General  provisions. 


(17)  1  R.  L.  p.  454,  §  SO.    (18)  lb.  p.  62,  §  1. 
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TITLE  4.  ARTICIjE  FIBST. 

^'^'^^^^^  Of  Apprentices  and  Servants  bound  by  Indentures. 

8ec.  1.  How  and  for  what  term  minors  may  bind  tbcmselres  as  I4>|ireiitieet,  he. 
2.  By  whom  consent  to  sach  binding  to  be  giren. 
8.  Consent  how  signified. 

4.  Executors,  in  certain  cases,  may  bind  oat  minors. 

5.  Who  may  be  boond  oat  by  county  superintendents  of  the  poor. 

6.  Who  may  be  bound  out  by  OTerseers  of  poor  of  a  town. 

7.  Consent  of  a  justice  necessary  to  binding  out  Indian  chfldrai. 

8.  Age  of  infants  to  be  inserted  in  indentures. 

9.  Money  paid,  &c.  on  binding  out,  to  be  stated  in  indentures. 

10.  Special  agreement  to  be  inserted  in  indentures  by  orerseers,  Ac. 

11.  Duplicates  of  indentures  by  overseers  and  superintendents,  where  to  bt  dapc 

12.  Indoitures  by  foreigners  being  minors. 
18.  How  to  be  acknowledged  and  certified. 

14.  When  and  how  such  indentures  may  be  assigned. 

Who  may        S  1*  Eveiy  male  infant,  and  every  unmarried  female  under  the 

JiTMM°ap-  of  eighteen  years,  with  the  consent  of  the  persons  or  officers  hn 

preouces,    .  ^^^  mentioned,  may  of  his  or  her  own  free  will,  bind  himself  or 

self,  in  writing,  to  serve  as  clerk,  apprentice  or  servant  in  any  pr 

kJInll!'***     ^^^^^  *^^^®  ^^  employment ;  if  a  male,  mitil  the  age  of  twentji 
years,  and  jf  a  female,  until  the  age  of  eighteen  years,  or  for 
shorter  time ;  and  such  binding  shall  be  as  valid  and  efiectual, 
such  infant  was  of  full  age,  at  the  time  of  making  such  engagemei 

Who  to  con-     5  2.  Such  consent  shall  be  given, 

s«nt  to  audi  i       • 

uinAiDg.  1.  By  the  father  of  the  infant     If  he  be  dead,  or  be  not  in  a  I 

capacity  to  give  his  consent,  or  if  he  shall  have  abandoned  and  neg 
ed  to  provide  for  his  family,  and  such  fact  be  certified  by  a  justii 
the  peace  of  the  town,  and  endorsed  on  the  indenture,  then, 

2.  By  the  mother.  If  the  mother  be  dead,  or  be  not  in  a  lega 
pacity  to  give  such  consent,  or  refuse,  then, 

3.  By  the  guardian  of  such  infant  duly  appointed.  If  such  u 
have  no  parent  living,  or  none  in  a  legal  capacity  to  give  consent, 
d^ere  be  no  guardian,  then, 

4.  By  the  overseers  of  the  poor,  or  any  two  justices  of  the  p 
of  the  town,  or  any  judge  of  the  county  courts  of  the  county,  w 
such  in&nt  shall  reside.^^ 

£*Uri^***&J     ^  ^'  ^^^^  consent  shall  be  signified  in  writing,  by  the  person 
tied  to  give  the  same,  by  a  certificate  at  the  end  of,  or  endorsed  u 
the  indentures,  and  not  otherwise.^^ 

wbonex^cu-     S  4.  Thc  cxecutors  of  any  last  will  of  a  father,  who  shall  h 

tora  mny  bird  _,  i'iii»i 

out  luiiion.    rected  in  such  will  to  bring  up  his  child  to  some  trade  or  calling, 
bind  such  child  to  service,  as  a  clerk  or  apprentice,  in  like  manoi 
the  father  might  have  done,  if  living.^^ 

iUl!lI"n*iir^     S  5.  The  county  superintendents  of  the  poor,  in  the  several  o 
tiUdo^iL   t^^s,  may  bind  out  any  child,  under  the  ages  above  specified, 
^""^         shall  be  sent  to  any  county  poor-house,  or  who  is  or  shall  bee 

(19)lR.L.p  186,§2;4lfcl4. 
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chargeable,  or  whose  parent  or  parents  are  or  shall  become  chargea-  art.  i. 
ble  to  such  county,  to  be  clerks,  apprentices  or  servants,  until  such 
child,  if  a  male,  shall  be  twenty-one  years  old,  or  if  a  female,  shall  be 
eighteen  ycsars  old ;  which  binding  shall  be  as  effectual,  as  if  such 
child  had  bound  himself  with  the  consent  of  his  father.^^ 

S  6.  The  overseers  of  the  poor  of  any  town  or  city,  may,  in  like  wh«n 
manner, bind  out  any  such  child,  who,  or  whose  parent  or  parents,"*"**^*'***'* 
shall  become  chargeable  to  such  town  or  city,  or  who  shall  have  been 
sent  to  any  poor-house,  other  than  a  county  poor-house,  with  the  con- 
sent in  writing,  of  any  two  justices  of  the  peace  of  the  town,  or  of  the 
the  mayor,  recorder  and  aldermen  of  any  city,  or  of  any  two  of 
them.2' 

S  7.  No  child  of  an  Indian  woman  shall  be  bound  as  an  apprentice,  lodiaBchii- 
ander  the  provisions  of  this  Title,  except  in  the  presence  and  with 
the  consent  of  a  justice  of  the  peace ;  a  certificate  of  which  consent 
aiped  by  the  justice,  shall  be  filed  with  the  clerk  of  the  town  in 
which  the  indenture  of  apprenticeship  shall  be  executed.^^ 

S^  The  age  of  every  infant  so  bound,  shall  be  inserted  in  the  in-  AMorinfanti 
iatataj  and  shall  be  taken  to  be  the  true  age,  without  further  proof  in  iiuieot«i«. 
Amof;  and  whenever  any  public  oflScers  are  authorised  to  execute 
af  indentures,  or  their  consent  is  required  to  the  validity  of  the  same, 
itibll  be  their  duty  to  inform  themselves  folly,  of  the  infant's  age.^ 

S  9.  Every  sum  of  money  paid  or  agreed  for,  with,  or  in  relation  moih^  nai.i, 
to,  the  binding  out  of  any  clerk  or  apprentice,  shall  be  inserted  in  thet^iJt 
indentures.** 

$  10.  Whenever  any  child  shall  be  bound  out  by  the  county  super-  ■p««»' 
iDtendents  of  the  poor  of  any  county,  or  by  the  overseers  of  the  poor  ^»  >nMrtRd,in 
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tf  any  city  or  town,  the  indentures  shall  contain  an  agreement  on  the 
|Mtt  of  the  person  to  whom  such  child  shall  be  bound,  that  he  will 
Guie  such  child  to  be  instructed  to  read  and  write,  and  if  a  male, 
viQ  cause  him  to  be  instructed  in  the  general  rules  of  arithmetic ; 
and  every  ^uch  indenture  shall  also  contain  an  agreement,  that  the 
Blaster  will  give  to  such  apprentice,  at  the  expiration  of  his  or  her 
service,  a  new  bible.** 

2  11.  The  .counterpart  of  any  indentures  executed  by  the  county  ceitamin' 
nperintendeuts  of  the  poor,  shall  be  by  them  deposited  in  the  office  w?oreto im 
eC  the  clerk  of  the  county ;  and  the  counterpart  of  such  indentures  ^^' 
Qficated  by  any  overseers  of  the  poor,  shall  be  by  them  deposited  in 
•he  oflke  of  the  clerk  of  their  city  or  town.** 

S 12.  Any  person  coming  from  any  foreign  country  beyond  sea,  lodcnturct^ 
loajrbind  himself  to  service,  if  an  infant,  until  he  attain  the  age  ofinf  miBon. 
twenty-one  years,  or  for  a  shorter  term.     Such  contract  of  service,  if 

01)  Lnrt  of  1826,  p.  280.   (21)  1  R  L.  p.  185,  §  2, 4  &  14.    (22)  lb.  §  5, 6  &  7.   (2B)  lb. 
Ml^  i  4;  Uwi  of  1826,  p.  290. 
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TITLE  4.  made  for  the  purpose  of  raising  money  to  pay  his  passage,  or  for  tlie 
^^"^'^^^  payment  of  such  passage,  may  be  for  tlie  term  of  one  year,  although 
sucii  term  may  extend  beyond  the  time  when  such  person  will  be  of 
full  age ;  but  it  shall  in  no  case  be  for  a  longer  term.^* 

To  bete-         S  13.  No  contract  made  under  the  last  section,  shall  bind  the  aer- 

knowledgMJ,  ' 

'^  vant,  unless  it  be  acknowledged  by  him  before  some  mayor,  recorder, 

or  alderman  of  a  city,  or  before  some  justice  of  the  peace  ;  iK)r,  unfe* 
a  certificate  of  such  acknowledgment,  and  that  the  same  was  mada 
freely,  on  a  private  examination,  be  endorsed  upon  such  contract'* 

Howwiifnod  ^14.  The  contracts  specified  in  the  two  last  sections,  may  be  ai^ 
signed  by  the  master,  by  an  instrument  in  writing  endorsed  thereM, 
executed  in  the  presence  of  two  witnesses ;  if  such  assignment  be  i^ 
proved  of,  in  writing,  by  any  magistrate  mentioned  in  the  preoediiy 
section,  and  such  approbation  shall  be  also  endorsed  on  the  contract^* 

ARTICLE  SECOND. 

Of  Persons  held  in  Service. 

Sec.  15.  CerUin  persons  bom  of  slaves,  to  be  servants;  how  long. 

16.  If  bom  within  certain  periods,  to  be  servants  only  until  21. 

17.  Master  to  instract  such  servants;  effect  of  neglect.  { 
13.  Certain  affidavit  to  be  filed,  to  entitle  to  service.                                                          \ 

19.  When  servant  released,  to  be  bound  out  by  oversears  of  the  poor. 

20.  Slaves  of  certain  emigianti  to  be  servants;  how  long. 

21.  Affidavit  to  be  filed,  to  entitle  to  such  ser>'ice. 

22.  Such  servants  to  be  instructed. 

23.  ITpon  such  servants  being  released,  how  bound  out. 

24.  Penalty  for  trading,  &c.  with  certain  servants. 

25.  Penalty  for  employing,  concealing,  &c.  such  servants. 

certainchu-  S  15.  Evcry  child  born  in  this  state,  previous  to  the  thirty-first 
to  bo  servants  day  of  March,  one  tliousand  eight  hundred  and  seventeen,  of  a  peraoi 
then  held  in  slavery  therein,  shall  remain  the  servant  of  the  owner  d 
the  mother  of  such  child,  and  of  the  personal  repfentatives  and  «- 
signees  of  such  owner,  in  the  same  manner  as  if  such  child  had  bed 
bound  to  service  by  the  overseers  of  the  poor  of  any  city  or  towii| 
ti^V^  pursuant  to  law,  and  shall  continue  in  such  service,  if  a  male,  unt3 
the  age  of  twenty-eight  years,  and  if  a  female,  until  the  age  of  twentf* 
five  years.^* 

Len^of         S  16.  Every  such  child  born,  ailer  tlie  date  in  the  last  section  qe- 
certain sach  cified,  and  before  the  fourth  day  of  Julv,  one  thousand  eight  huodreil 
and  twenty-seven,  shall  remain  a  servant  as  aforesaid,  until  such  child 
shall  arrive  at  the  age  of  twenty-one  years,  and  no  longer.^* 

suehsw-         S  17-  Every  person  entitled  to  the  services  of  a  child,  pursuant  lo 

iralmicted.    either  of  the  two  last  preceding  sections,  shall  cause  such  child  to  be 

taught  to  read  and  write,  or  shall  furnish  at  least  two  years^  schooling 

^SS!^^  to  such  child  ;  and  if  this  provision  be  neglected,  the  child  is  entitled, 

(24)  1  R.  L.  p.  187,  §  8.   (25)  Laws  of  1817,  p.  136,  §  4, 5  &  6. 
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n  aiTiving  at  the  age  of  eighteen  years,  to  be  released  from  all  obli-    ^^'^'  ^ 
ptioDs  of  service  to  such  person.^®  n^VW/ 

S  18.  Every  such  child  is  also  entitled  to  be  released  from  all  obli-  £^^'^ 
gpi&Mas  of  service,  on  arriving  at  the  age  of  eighteen  years,  unless 
within  one  year  after  the  birth  of  such  child,  the  person  then  claiming 
audi  services  shall  have  filed  with  the  clerk  of  the  town  or  city  where- 
of he  is  an  inhabitant,  an  affidavit  in  writing,  containing  the  name 
and  addition  of  such  person,  and  the  name,  age  and  sex  of  the  child 

S  13.  Whenever  any  such  child  shall  be  released  from  service,  wbra  u>  be 
pwsuant  to  either  of  the  two  last  sections,  the  overseers  of  the  poor  of  ovenaan. 
the  city  or  town  where  such  child  resides,  shall  forthwith  bind  out 
iBch  child  to  service  until  the  age  of  twenty-one  years,  in  the  same 
mumer,  and  with  the  like  effect,  as  in  the  case  of  children  chargeable 
to  such  town.^* 

3  20.  Every  person,  born  since  the  fourth  day  of  July,  one  thou-  ^f  J^""^*'" 
oad  seven  hundred  and  ninety-nine,  and  brought  into  this  state  as  a  *'>*»«■•"'*"*■ 
slave,  prior  to  the  thirty-first  day  of  March,  one  thousand  eight  hundred 
and  seventeen,  by  a  person  coming  to  reside  permanently  therein,  is 
free;  imt  shall  remain  the  servant  of  the  emigrant  entitled  to  the  ser- 
vices of  such  person,  and  of  his  personal  representatives ;  if  a  male,  jj^^  j^^ 
ocil  the  age  of  twenty-eight  years,  and  if  a  female,  until  the  age  of 
twenty-five  years,  in  the  same  manner  as  if  such  person  had  been 
bouml  to  service,  by  the  overseers  of  the  poor  of  a  town,  in  the  cases 
aothorised  by  law.*'' 

0  21.  Every  sucli  person  is  entitled  to  be  released  from  all  obliga-  i^^'^'J'^^ 
tioos  of  service,  on  arriving  at  the  age  of  eighteen  years,  unless  the 
emigrant  claiming  such  services,  witliin  six  months  after  arriving 
^thin  this  state,  shall  have  filed  witli  the  clerk  of  the  city  or  town 
<tt  which  he  then  resided,  his  affidavit,  containing  his  name  and  addi- 
tion, and  the  name,  age  and  sex  of  the  person,  whose  services  are 
claiined.^ 

5  32.  Every  such  person  is  also  entitled  to  be  released  from  all  ob-  suebwr- 
ligations  of  service,  on  arriving  at  the  age  of  twenty-one  years,  unless  ilJriicted? 
luch  emigrant,  or  his  personal  representatives,  shall  have  used  all  rea- 
looable  means  to  teach  such  person  to  read,  and  shall  also  have  fur- 
niaiied  him  with  at  least  one  year's  schooling.^' 

3  23.  On  any  such  person  being  released  from  service,  under  either  whcn  lo  be 
of  ihe  two  last  sections,  the  overseers  of  the  poor  of  the  city  or  town  ovc^w  of^ 
•hall  bind  him  out  to  service,  until  the  age  of  twenty-one  years,  in  tlie  ^"  ***''• 
nanner  and  with  the  effect  herein  before  provided. ^''^ 

3  24.  No  person  shall  trade  or  traffic,  either  in  buyinff  or  sellinc:, 'riding, fcc. 

.  ,  "^  ,  ,  '  "^    .  ^    Willi  certaiu 

,   With  any  servant  held  to  service,  in  consequence  of  being  born  of  a  •^''V^J.'Jj^ 

OS)  Laws  of  1317,  p.  136,  §  4, 5  &  6.    (27)  lb.  p.  141,  §  16  &  17. 
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mother  held  in  slavery,  without  the  consent  of  the  master  of  such  n^ 
yant.  Every  contract  made  in  violation  of  this  provision/  shall  it 
void;  and  the  person  oflTending,  shall  forfeit  three  times  the  value  cf 
the  arUcles  bought  or  sold,  and  the  sum  often  dollars  in  additioa,* 
be  sued  for  and  recovered  by  the  master  of  such  servant.^ 

S  25.  No  person  shall  harbor,  employ,  conceal  or  entertun  of 
such  servant  specified  in  the  preceding  section,  knowing  him  toW 
such  servant,  without  the  consent  of  his  master.  Whoever  shrild^ 
fend  against  this  provision,  shall  forfeit  ten  dollars  for  every  tweHQf^ 
finir  hours,  and  in  that  proportion  for  a  greater  or  less  time,  iva^ 
which  such  servant  shall  have  been  harbored,  employed,  conoeill^ 
or  entertained,  but  not  to  exceed  the  value  of  the  remaining  lenMf 
service  of  such  servant,  to  which  the  master  shall  be  entitled*  lUl 
penalty  may  be  sued  for  and  recovered  by  the  master  of  such  swnuitV 

ARTICIiE  THIRD. 

General  Proviaions. 

Bao,  28.  Indeatiirea,  &c.  iaTilid,  onlesi  made  u  herein  preaeribcd. 

27.  Coonty  mperintendenta  and  OTeraeen,  to  be  goardiane  of  aenranta. 

28.  Penalty  on  apprentieea,  &e.  absenting  themselrei  from  aerrice. 

29.  Proce«dinga  to  compel  apprentices,  ice.  to  serre. 

80.  For  misbeharior,  may  be  broogfat  before  two  justices,  &c. 

81.  Justices,  &c.  to  imprison  offender,  or  discharge  him  from  serrice. 

82.  How  apprentiees,  Ifce.  may  be,  diacharged  for  misconduct  of  maaten. 

88.  Last  fire  sections  not  to  extend  to  certain  apprentices. 
84, 86  &  86.  Proceedings  for  misconduct  of  master,  when  money  was  paidyftt-S 

binding  ont. 
87  fc  8S.  Proceedings  in  like  cases,  for  ijaisbeharior  of  ^>prentiee,  &e. 

89.  Journeymen  and  i^prentices  not  to  be  restrained  in  using  their  trade,  he* 

40.  Penalties  for  yiolating  last  section. 

41.  Certain  indentures  may  be  assigned  by  executors,  with  consent  of  i^proiifitb 

42.  If  c<msent  refused,  general  sessions  may  order  assignment. 
48.  This  TfUe  to  Apfdy  to  female  mistresses,  &c.  as  well  as  males. 

S  26.  No  mdenture  or  contract  for  the  service  of  any  apprentlct. 
shall  be  valid  as  against  the  person  whose  services  may  be  dainrf^ 
unless  made  in  the  manner  before  prescribed  in  this  Title.*^ 

S  27.  The  county  superintendents  of  the  poor,  and  the  oversew  rf 
the  poor  of  the  respective  cities  or  towns,  shall  be  the  guardiaoi^ 
every  person  bound  or  held  in  service,  in  their  respective  citMS  ff 
towns,  to  take  care  that  the  terms  of  the  contract  of  service  be  ftlUDr 
ed,  and  that  such  person  be  properly  used ;  and  it  is  hereby  maide  dHV 
special  duty  to  inquire  into  the  treatment  of  every  such  peraoOi  loi 
redress  any  grievance  in  the  manner  prescribed  by  law.^ 

^28.  If  any  person  lawfully  bound  to  service  under  either  of  thi 
preceding  Articles  of  this  Title,  shall  wilfully  absent  himself  fioB 
such  service  without  the  leave  of  .his  master,  he  shall  be  compelled  is 
serve  double  the  time  of  such  absence,  unless  he  shall  otherwise  radv 
satisfaction  for  the  loss  and  injury  sustained  by  such  absence ;  but  watk 

(28)  Laws  of  1817,  p.  141,  §22^28.    (29)  1  R.  L.  p.  137,  §  6, 6, 7, 1<^  U  ii  12L 


I 

j 


CHAT.  ¥in.]      THE  STATE  OF  NEW-YORE.  150 

additional  term  of  service  shall  not  extend  beyond  three  years,  next    art.  3. 
ifier  the  end  of  the  original  term  of  service.*®  v^v^^ 

S  29.  If  any  sach  person  shall  refuse  to  serve  according  to  the  pro-  ^^f^'^^*. 
vinous  rf  this  Title,  or  the  terms  of  his  contract  or  indentures,  his  iwiiedto 

'  '  •are. 

master  may  apply  to  any  justice  of  the  peace  of  the  county,  or  to  the 
mayor,  leoorder,  -or  any  ddennen  of  the  city,  where  he  diall  reside, 
who  shall  be  aatborised  by  warrant  or  otherwise,  to  send  for  the  per- 
son so  lefiiaing,  and  if  such  refusal  be  persisted  in,  to  commit  such  per- 
iOD,  by  warrant,  to  the  bridewell,  house  of  correction,  or  common 
jail  of  the  city  or  county,  there  to  remain  until  such  person  will  con- 
wat  to  aerve  acc(Hiiing  to  law.*® 

S  90,  On  complaint  being  made  on  oath,  by  any  master,  touching  PiocMdinfi 
vy  miademeanor  or  ill  behavior  of  any  such  person,  to  any  two  jus-  SSbSa^or. 
tint  of  the  peace  of  the  county,  or  to  the  mayor,  recorder,  and  alder- 
naa  of  any  city,  or  any  two  of  them,  it  shall  be  their  duty  to  cause 
thepenon  complained  of^  to  be  brought  before  them,  and  to  hear,  ex- 
anuna  and  determine  the  complaint. 

3  SI.  If  the  complaint  appear  to  be  well  founded,  the  said  officers  ^^^1^^ 
may,  by  warrant,  commit  the  offender  tp  the  house  of  correction,  or  to  25,2^55115? 
the  eommon  jail  of  the  county,  for  any  term  not  exceeding  one  month, 
tboe  to  be  employed  in  hard  labor,  and  to  be  confined  in  a  room  with 
laotfer  person;  or  they  may,  by  a  certificate  under  their  hands,  dis- 
ciarge  the  <^Tider  from  his  service,  and  the  master  from  all  obliga- 
tinixs  to  such  ofiender.^^ 

S  32.  If  any  master  shall  be  guilty  of  any  cruelty,  misusage,  refusal  ^^^'Jf"^.^ 
of  aecessary  provisions  or  clothing,  or  any  other  violation  of  the  provi-  [JJ^^'JS'di/^* 
•ions  of  this  Title,  or  of  the  terms  of  the  indenture  or  contract,  towards  charged. 
any  such  person  so  bound  to  service,  such  person  may  make  complaint 
to  any  two  of  the  officers  specified  in  the  preceding  thirtieth  sec- 
tion, who  shall  summon  the  parties  before  them,  and  examine  into, 
hear  and  determine  the  complaint,  and  by  certificate  under  their  hands, 
discharge  such  person  from  his  obligation  of  scrvice.^^ 

S  Si  The  preceding  five  sections  shall  not  extend  to  any  appren-  JJ^'i^gt^'fi*^*'" 
doe  whose  master  or  mistress  shall  have  received,  or  shall  be  enti-  *ect:ont. 
dad  to  receive,  any  sum  of  money  with  him,  as  a  compensation  for  his 
iMlniction.^ 

S  S4.  In  cases  where  money  was  paid,  or  agreed  to  be  paid,  on  the  when  money 
binfi&gout  of  any  clerk  or  apprentice,  the  like  complaint  may  be  made  i^rndihgoiTC 
by  any  person  so  bound  to  service,  to  any  justice  of  the  peace  of  the  millwiSduci**' 
coomy,  or  any  mayor,  recorder  or  alderman  of  the  city,  in  which  he  °  "" 
ihaO  mde,  who  shall  inquire  into  tlie  matter,  and  make  such  order 
aad  diiectHm  between  the  master  and  the  person  bound  to  service,  as 
Aa  equity  of  the  case  may  require. 

(80)  1  R.  L.  p.  1S7,  §  6, 6, 7, 10,11  &12. 
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TITLE  4.  g  35.  If  the  difficulty  can  not  be  compounded  or  reconciled,  m 
y^^J^^I^  officer  shall  take  a  recognizance  from  the  master  for  his  appearance 
to  enter  into .  the  ncxt  court  of  fi:eneral  sessions  of  the  peace  of  such  county,  in  si 

recognisance  o  r  •  ^ 

***nertiM«*'  ^^°^  ^^^  ^*^  ^^^  sureties  as  he  shall  approve. 
Powreof  e-  S  36.  Upou  a  hearing  of  the  parties,  the  court  may  discharge  1 
nerti  MMsiona  persou  SO  bound  to  servico,  from  his  obligation,  by  a  rule  to  be  ento 
in  their  minutes;  and  may  order  any  sum  of  money  that  shall  hi 
been  paid  or  agreed  for  on  the  binding  out  of  such  person,  or  any  p 
thereof,  to  be  refunded,  if  paid,  to  him  who  advanced  the  same,  or! 
personal  representatives ;  and  if  not  paid,  they  may,  by  order,  c 
charge  the  same,  and  direct  any  securities  that  may  have  been  giv 
therefor,  to  be  delivered  up  or  cancelled.^* 

ProeMdiog*  S  37.  The  master  of  any  person  so  bound  to  service,  where  8 
bymuter.     moncy  was  paid  or  agreed  to  be  paid,  on  such  binding  out,  may, 

the  same  manner,  make  complaint  of  the  misbehavior  of  any  m 
'  person,  to  any  such  officer,  who  i^all  proceed  in  the  same  manner 

inquire  into  the  same  :  and  he  may  take  a  recognizance  from  the  pc 

son  bound  to  service,  for  his  appearance  at  the  next  court  of  genei 

sessions. 

Poweriofgo-     S  38.  The  court  may,  in  like  manner,  discharge  such  person  fro 
ilTiucTJIIIlIi'I  service,  and  order  the  refunding  of  any  money  so  paid  or  agreed  to 
paid,  and  the  cancelling  of  any  securities ;  and  may  punish  such  pc 
son  by  fine  or  imprisonment,  or  both,  as  for  a  misdemeanor.** 

Journeymen       S  39.  No  pcrsou  shall  accept  from  any  journeyman  or  apprentic 

ceen'ilnobe  any  coutract  or  agreement,  nor  cause  him  to  be  bound  by  oath  orot 

luiil^thei/    erwise,  that  after  his  term  of  service  expired,  such  journe}'man  or  i 

*'         prentice  shall  not  set  up  his  trade,  profession  or  employment,  in  ai 

particular  place,  shop,  house  or  cellar ;  nor  shall  any  person  exi 

from  any  journeyman  or  apprentice,  after  Jiis  term  of  service  expiR 

any  money  or  other  thing,  for  using  and  exercising  his  trade,  profefli 

or  employment,  in  any  place.*^ 

Paniutios.  S  40.  Every  security  given  contrary  to  the  provisions  contaioed 
the  last  section,  shall  be  void ;  any  money  paid,  or  valuable  thing  ^ 
livered,  for  the  consideration,  in  part  or  in  whole,  of  any  such  ^jK 
meat  or  exaction,  may  be  recovered  back  by  the  person  payiif  tl 
same,  with  interest;  and  every  person  accepting  such  agreemei 
causing  such  obligation  to  bo  entered  into,  or  exacting  money  or  od 
thing  as  aforesaid,  shall  forfeit  one  hundred  dollars,  to  the  apprenti 
or  journeyman  from  whom  the  same  shall  have  been  received." 

Execoion         ^  41.  Upon  the  death  of  any  master^  to  whom  any  person  may  bt 

oertainipden-  boeu  bouud  to  scrvicc,  as  clcrk,  apprentice,  or  otherwise,  by  the  coo 

couMnt,  k.t.  ty  superintendents  of  the  poor,  or  by  the  overseers  of  the  poor,  the  e 

ecutors  or  administrators  of  such  master,  may,  with  the  consent  of  tl 


(31)  1  R.  L.  p.  1S8,  §  9.    (S2)Ib.p.  135,  §1. 
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bound  to  seirioe^  signified  in  writing,  and  acknowledged  be-    ^^'^-  ^^ 
MB  a  justice  of  tbe  peace,  assign  the  contract  of  such  service  to  any  ^'^^'^"^^ 
ilher  person,  which  assignment  shall  vest  in  such  assignee  all  the 
!i|^  rfthe  original  master,  and  render  him  subject  to  all  his  obliga- 

tklDS. 

S  42.  If  the  person  so  bound  to  service,  refuse  to  give  such  consent,  ^owtnofgt^ 
wodk  asrijgiiment  may  be  made  under  the  sanction  of  an  order  of  the  DT^nt^'i'o' 
court  of  general  sessions  of  the  peace,  after  fourteen  days'  notice  of  an  ^*^"^' 
applicatim  to  that  efiect,  served  on  the  apprentice,  his  parent  or  guar- 
dian, if  there  be  any  in  the  county,  and  when  so  made,  such  assign* 
meot  shall  be  as  valid  and  efiectual  as  if  such  consent  had  been  given 
in  manner  aforesaid. 

S  43.  The  provisions  of  this  Title  shall  apply  as  well  to  mistresses,  AppBeaUon 
fanak  guardians,  apprentices  and  wards,  respectively,  as  to  masters,  tofenMiw. 
■ik  guardians,  apprentices  and  wards. 


[Of  the  preceding  Second  Part  of  the  Revised  Statutes,  tbe  last 
leren  Chapters  were  passed  as  several  and  distinct  Acts,  by  the  Senate 
ttd  Assembly,  on  the  4th  of  December,  1827,  and  were  on  the  same  day 
•pprored  and  signed  by  De  Witt  Clinton,  Governor  of  the  State.  The 
first  Chapter  was  passed  by  the  two  houses,  on  the  10th  of  December, 
1828,  md  was  on  the  same  day  approved  and  signed  by  Nathaniel 
PiTCBiR,  Lieutenant-Governor  of  the  State,  Mr.  Clinton,  tbe  Governor, 
lufingdied  on  the  llth  of  February  preceding.] 
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STATE  OF  N£W-YOIIK< 

PART  m. 


AN  ACT 

\  Coneerning  courts  and  ministers  of  justice,  and 

proceedings  in  civil  cases* 

Wheskas  it  is  expedient  that  the  seyeral  statutes  of  thi^  state,  re- 
htkig  to  courts  and  ministers  of  justice,  and  to  proceedings  in  civil 
ciM,  diould  be  consolidated  and  arranged  in  appropriate  clusters, 
tklei  and  articles ;  that  the  language  thereof  should  be  simplified ; 
4b1  that  omissions  and  other  defects  should  be  supplied :  Therefore, 

Tlie  People  of  the  State  of  New-York,  represented  in  Senate  and 
Aimoblj,  do  declare  and  enact  as  follows  :-^ 

CHAPTER  I. 

Of  the  Courts  of  General  or  Limited  Jurisdiction. 


TiTu  1. — Of  the  court  for  the  trial  of  impeachmeDts  and  the  correction 

of  errors. 
TiTu2. — Of  the  court  of  chancery. 
TiTu  3. — Of  the  supreme  coart. 

TiTu  4.— Of  the  circuit  courts,  sittings,  and  courts  of  oyer  and  terminer. 
IWlk  5. — Of  the  courts  of  common  pleas  and  general  sessions  of  the 

peace,  in  the  several  counties  of  this  state. 
Ttru  6. — Of  mayors'  courts  in  cities. 


TITLE  I. 

^  THE  COURT  FOR  THE  TRUL  OF  IMPEACHMENTS  AND  THE  COR- 
RECTION OF  ERRORS. 

A&T.  1. — Of  the  constitution  of  the  court,  and  its  officers. 
Abt.  S.— Of  impeachments,  and  the  mode  of  conducting  them* 
Amr.  X — Of  its  powers  as  a  court  for  the  correction  of  errors. 
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TITLE  I.  ARTICIiE  FIRST. 

Of  the  Consiiiutian  of  the  Court  and  Us  Offieere. 

Skc.  1.  Members  of  Ike  court 

2.  QuonuB;  BMinben  neceuary  to  a  dccuioo. 

3.  Dutjaiid  power  of  chancellor,  oa  appeals  firom  chaacery. 

4.  Doty  of  justice*  of  fopreoie  coart,  ob  writs  of  error. 

5.  Beaioas  of  diaiieeUor  and  judges,  how  and  whca  to  be  subouttcd. 

6.  ChaaetDoraad  judges  najrofc  b  certaia  cases. 

7.  Seslloaa  of  thecourt,  when  and  where  held. 
S.  Seal  of  the  court. 

9.  Process,  how  to  be  iij^iad  wad  tested. 

10.  Court  may  ^ipoint  subofdhate  officers. 

11.  CompensatioB  to  clerk  and  officers*  for  atteadance. 

M«mUnof       SECTioir  1.  The  court  for  the  trial  of  impeachmeDts  and  ll 

UM  coon.  *■ 

rection  of  errors,  consists  of  the  president  of  the  senate,  the  sei 
the  chancellor,  and  the  justices  of  the  supreme  court  J 

Qaorua,  kz.  ^2.  Tho  major  part  of  the  members  then  in  office,  and  constil 
aHy  competent  toiv^tehon'the^quastiofift  pending',  vhail  bt  aAif 
number  to  constitute  the  court;  but  no  decision  can  be  made  ik 
the  concurrence  of  at  least  ten  members  legally  competent  to  i 
the4{ocstioo  pending. 

Proeoediafi     '  S  9-  When  an  appeal  from  a  decree  in  chancery  shall  be 
oa  appMb.    ^  cfaancellof  shall  inform  the  court  of  the  reasons  for  his  decre 
shaR  hare  no  voice  in  the  final  sentence.^ 

lb.  on  writs  S  '4.  When  a  writ  of  error  shall  be  brought  on  a  judgment 
supreme  court,  the  justices  of  that  court  shall  assign  the  reta 
their  judgment ;  but  shall  have  no  voice  in  its  affirmance  or  rev 

Am^w  2  5.  The  reasons  so  to  be  assigned  by  the  chancellor  or  just 
the  supreme  court,  shall  be  submitted  in  writing.  They  shall 
signed  before  the  argument  of  the  appeal  or  writ  of  error,  as  tl 
may  be. 

lae^iiiaea-  ^  6.  When  any  interlocutory  or  other  question  shall  arise  on 
Zeliafty^ote  peal,  not  affecting  the  merits  of  the  cause,  or  any  point  decided 
court  of  chancery,  the  chancellor  may  vote  thereon,  as  other  mc 
of  the  court ;  and  when  any  such  question  shall  arise  on  a  writ 
roC|  not  affecting  the  merits  of  tlie  cause  or  any  matter  decided 
supreme  court,  the  justices  of  that  court  may  vote  thereon  «i 
members. 

Svniomof  S  7.  Scssious  of  the  court  may  be  held  at  the  Capitol,  in  tl 
of  Albany,  at  such  times  as  the  court  shall  from  time  to  time  < 
but  not  more  than  two  such  sessions  shall  be  held  during  the  re 
the  legislature,  in  any  one  year;  and  when  so  held  during  the 
of  the  legislature,  the  president  of  the  senate  and  the  senators 
receive  the  same  compensation,  for  travelling  and  attendance, 
attending  a  meeting  of  the  senate. 


tbs  court. 


(1)  Gobi. art  6,  §  1;  1  R.  L.  p.  182, §  1.    (2)  Cons,  art  S,$  L 
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3.  Tlie  seal  of  the  court  shall  continue  to  be  that,  of  which  a  de-    a^'^-  '• 
tioii  is  now  deposited  and  recorded  in  the  office  of  the  secretary  of  ^]^^^^f]^ 
late ;  which  description  shall  there  remain  as  a  public  record.'   ^'^"'^^ 

9.  The  writs  and  process  of  the  court  shall  be  signed  by  the  clerk,  ^Mtc,  tec 
tested  in  the  name  of  the  president  of  the  senate.' 

10.  In  addition  to  the  officers  of  the  court,  named  in  the  fiflh  subordioato 
pier  of  the  First  Part  of  the  Revised  Statutes,  the  court  shall  have  *" 
er,  from  time  to  time,  to  appoint  such  subordinate  offik^rs  as  may 
for  the  convenient  transaction  of  business. 


ccri. 


II.  The  clerk  of  the  court  shall  receive  the  same  daily  compen-  J^  ®J^^. 
D,  far  his  attendance  at  any  term  of  the  court  held  during  the  re- 
of  the  legislature,  as  is  allowed  to  the  members  of  the  senate ; 
lie  other  officers  of  the  court  shall  receive  tlie  same  compensation, 
bair  attendance  at  any  such  term,  as  is  or  shall  be  allowed  them 
Mr  attendance  on  the  senate,  to  be  certified  and  paid  in  like  man- 
Bat  no  such  daily  compensation  shall  be  made  to  any  of  the 
Lcfioers,  for  their  attendance  on  the  court  during  the  meeting  of 
.k|^riiture.« 

ARTICLE  SECOND. 

tltf  hnpeachmetUSj  and  the  Mode  of  conducting  them. 

L  ft  PtoMediBgi  to  rammoo  eonrt  to  try  impeftchmenti. 
tL  TiBtj  impeached,  how  proceeded  against;  hit  rigfati  on  appearance. 
R  Entitled  to  couniel. 
IS.  'nme  and  place  for  trial  to  be  appointed. 
ML  Oath  to  be  taken  by  preiident  and  memben. 
17.  Co«rt  to  try  impeachment;  may  adjourn. 
IS.  Two-thirdi  necessary  to  conriction. 
m  Party  to  be  acquitted,  if  two-thirds  do  not  concur. 
SBl  JadgMent  upon  cooTiction. 
n.  Oficers  impeached,  suspended  untO  acquittal. 
S.  Proceedings  if  president  of  senate  be  impeached. 
S.  Caarietion  not  to  bar  indietmeat«  &c. 

S  IS.  All  impeachments  shall  be  delivered  by  the  assembly  to  the  court,  how 
snieot  of  the  senate,  who  shall  thereupon  cause  the  court  for  the  ■"°"®° 
d  of  impeachments  to  be  summoned.^ 

8 15.  The  court,  when  summoned,  shall  forthwith  cause  the  person  Proc«edin|t. 
psKbed,  to  appear  and  to  answer  the  charge  exhibited  against  him ; 
I  upon  his  appearance,  he  shall  be  entitled  to  a  copy  of  the  impeach- 
nt,  and  a  reasonable  time  to  answer  the  same/ 

S 14.  The  person  accused,  b  entitled,  on  the  trial  of  the  impeach-  counsd* 
CBt,  to  be  allowed  counsel,  as  in  civil  actions.^ 

8 15.  When  issue  shall  be  joined  in  an  impeachment,  the  court  Time  and 
■D  appoint  a  time  and  place  for  the  trial  thereof.*  ^^  "^*^' 

9 16.  At  the  time  and  place  so  appointed,  and  before  the  commence-  ^^^^  ^j. 
ant  of  the  trial,  the  clerk  shall  administer  to  the  president  of  the  se-  »«»»»•"• 

9>ia.L.p.m»$2.     (4)  Laws  of  1822, p.  802, §  88.     (5)  1  R.  L.  p.  182,  § 4.     (6) 
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TITLE  1.  Qg^^  ^^^  ^Q  president  to  each  of  the  members  of  the  court  then  pt- 
sent,  an  oath  or  affirmation,  truly  and  impartially  to  try  and  detarmiM 
the  charge  in  question,  according  to  evidence.  No  member  of  tb 
court  shall  sit  or  give  his  vote  upon  such  trial,  until  he  shall  hata  1^ 
ken  such  oath  or  affirmation.'' 

Powmof        S  n.  Such  oath  or  affirmation  being  administered,  the  comt  Ml 
adijoanuDeiiti  then  procood  to  hear,  try,  and  determine  the  impeachm^t ;  and  oaf 

from  time  to  time,  if  necessary,  adjourn  the  trial  to  any  other  tintfl 

place.''^ 
^^^21^        S  IS.  No  person  can  be  convicted  on  an  impeachm^it,  without  At 
eooTiet       concurrence  of  two-thirds  of  the  members  of  the  court  then  prowafi* 
^^iSSi^        S  1 9.  If  two-thirds  of  the  members  present  shall  not  assent  to  a  i 

viction,  the  person  impeached  shall  be  declared  acquitted.^ 

JSKJS^ot     3  2^'  ^P^*^  ^  conviction  of  the  person  impeached,  jadgmsDt 
be  given  that  he  be  removed  from  office ;  or  that  he  be  disqnalifiBil 
hold  any  office  of  honor,  trust  or  profit,  under  this  state ;  or  both;  Mi 
no  other  judgment  can  be  pronounced.^ 

jModadb^      S  21.  Every  officer  impeached,  shall  be  suspended  from  the 
*'**'"**"'  cise  of  his  office,  until  his  acquittal.^ 

S-J??"^  S  22.  If  the  president  of  the  senate  shall  be  impeached,  notice  diafef^ 
of  shall  be  immediately  given  to  the  senate,  by  the  assembly,  i4{ 
another  president  may  be  chosen.^ 

S£^us-  S  ^^'  Every  person  convicted  on  an  impeachment,  shall,  neveiAi*] 
less,  be  liable  to  indictment  and  punishment  according  to  law.^* 

ARTICIiE  THIRD. 

Of  its  Powers  as  a  Court  for  the  Correction  of  Errors. 

Ssc.  24.  To  correct  erron  in  chancery  and  sapreme  court 

25.  Powera  and  duty  in  reapect  to  erron  in  lapreme  court. 

26.  Proceedings  on  remitting  record  to  tapreme  coort. 

27.  Doty  and  powen  in  reapect  to  erron  in  chancery. 

28.  Proceedings  on  remitting  decree,  Slc.  to  chancery. 

29.  Writs  and  appeals  not  to  abate  for  want  of  a  quorum. 

Smmt  and     S  24.  The  court  shall  have  full  power  to  correct  and  redress  sll»'  - 
rors,  that  may  happen  in  the  court  of  chancery,  or  in  the  MOgnttS 
court." 

g;»wwi|^>o>  S  25.  The  court  shall  examine  all  errors  that  shall  be  smffsit 
or  found,  in  any  record  brought  from  the  supreme  court,  or  in^ 
processor  proceeding  touching  the  same;  and  shall  have  powsrt* 
reverse  or  affirm  the  judgment  of  the  supreme  court,  or  to  gLTS  ivk 
other  judgment  as  the  law  may  require." 

S  26.  The  transcript  of  such  record,  with  the  judgment  of  the  coirt ' 
for  the  correction  of  errors  thereon  shall  be  remitted  to  the  msftt^ 

(7)lR.L.p.l82,  §4.    (8)  Cons.  art.  6,  §2.    (9)  1  R.  L.  133,  §  6.    (10)  Com.  ait^ 
§2.    (11)  1  R.  L.  p.  188,  §  7  &  10. 


tion. 


ehaaeeryand 
Np.  eottita 


eowt. 


raoora* 
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irt ;  where  such  jfiirther  proceedings  shall  be  had,  as  may  be  oeces-    a^*^*  ^' 
7  to  cany  such  judgment  into  effect.**  v-^v^^/ 

S  27.  Upon  any  order  or  decree  of  the  court  of  chancery  being  AppMbftmi 
aoght  by  appeal  to  the  court  for  the  correction  of  errors,  that  court 
ill  examine  all  errors  that  shall  be  assigned,  or  found,  in  such  order 
decree,  and  shall  hear  and  determine  such  appeal,  and  all  matters 
tioefDing  the  same ;  and  shall  have  power  to  reverse,  affirm,  or  alter 
ch  order  or  decree,  and  to  make  such  other  order  or  decree  therein^ 
jostioe  shall  require.*^ 

S  28.  When  an  appeal  shall  have  been  so  heard  and  determined,  ^^^^^ 
I  the  proceedings,  together  with  the  judgment,  decree  or  order  of  the 
art  for  the  correction  of  errors,  therein,  and  all  things  concerning  the 
ne,  shall  be  remitted  to  the  court  of  chancery ;  where  such  further 
Doeedings  shall  be  thereupon  had,  as  may  be  necessary  to  carry  such 
igBoenty  decree  or  order,  into  eSecL^^ 

S  S9.  If  at  the  return  of  any  writ  of  error,  or  at  the  time  of  enter- PrMMdiafi 

"^  -        whan  qso- 

gtstk  ^>peal  in  the  court  for  the  correction  of  errors,  or  at  any  other  rum  w 
ne,  to  which  the  same  or  the  proceedings  thereon,  shall  be  adjoum- 
l  or  oontinued,  a  sufficient  number  of  the  members  of  the  court  shall 
It  be  present  to  constitute  a  court,  the  writ  of  error  shall  not  be  there- 
f  abated,  nor  the  appeal,  nor  any  of  the  proceedings  discontinued ; 
It  the  same  shall  be  adjourned  or  continued  by  the  members  then 
it,  to  some  further  day.** 


TITLE  II. 

OF  THE  COURT  OF  CHANCERY. 

LT.  1.^-Of  the  constitution  of  the  court,  and  of  its  officers  and  their  duties. 

.T.  % — Of  the  general  powers,  duties,  and  jurisdiction  of  the  court. 

LT.  3^ — Of  the  terms  of  the  court,  and  the  mode  of  proceeding  therein. 

nr.  4. — Of  proceedings  against  absent,  concealed,  and  non-resideiit  defendants. 

av.  Sir— Of  the  granting  of  injunctions  to  stay  proceedings  at  law. 

aT.  6i<    Of  the  powers  and  proceedings  of  the  court,*  upon  bills  for  the  foreclosure  or 

satisfaction  of  mortgages. 
KT.  7«— Of  proceedings  in  relation  to  the  conveyance  of  lands  by  iniknts,  and  the  sale 

and  disposition  of  their  estates. 

ARTICLE  FIBST. 

Cftke  ComKtuiion  of  the  Court j  and  ofUs  Officers  and  their 

Dutiea. 

fee.  L  Wmnn  of  court  rested  in  the  ehaneeHor. 

%  Goadt  judges  to  be  riee^haneellors  in  certain  cases. 

a.  BMtrietioBs  on  powers  of  rice-ehanceOors. 

^  Cnaea  to  be  bcud  by  chancellor;  reference  to  Tice-chaneellors. 

B.  Ptowcr  to  tax  cocts  Tested  in  Tice-chancellors  and  certain  masters. 

iL  OHkn  pofFcrs  of  Tice-chancellors,  nnder  directions  of  clumeeDor. 

(12)  1 R.  L.  p.  188,  §  7  &  10. 
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TITLE  9.     Sbc.  7.  Powen,  when  ehaneeUor  ii  putj  to  a  suit 
^^y^^  8.  Clerks  and  regiiter,  &c.  to  attend  courts  of  riee-chancellon. 

9.  Bonds  to  be  giren  by  register,  assistant  register,  and  clerks  in  duneery. 

10.  Bonds  to  be  filed  with  comptroller. 

11.  Proceedings  on  forfeiture  of  bond;  iq>plication  of  money  recorered. 

12.  Register  and  assistant  to  hare  charge  of  books,  minutes,  &c. 

18.  Clerks  of  equity  courts  to  delirer  books,  he.  to  clerks  in  dumoeiy. 

14.  How  such  delivery  may  be  compelled. 

15.  Pending  causes  in  equity  courts,  transferred;  further  proceeding!. 

16.  Books,  ^.  in  chancery,  when  transmitted  from  one  office  to  awithor. 

17.  Money  received  by  register,  &c.  where  deposited. 

18.  Money  received  by  clerks,  where  deposited. 

19.  Statements  of  money  received  by  clerks  to  be  sent  to  register. 

20.  Certificate  of  cashier  to  accompany  statement. 

21.  Money  paid  into  court,  how  invested;  party  paying  not  liable  therdbr. 

22.  Rules  to  be  made  by  chancellor  concerning  money,  ^. 

23.  Money  deposited  to  be  paid  out  only  on  order  of  court,  &c. 

24.  Stocks,  &c.  to  be  in  name  of  register,  &c. ;  accounts  by  them. 

25.  Register,  &e.  to  exhibit  accounts  to  chancellor,  each  term. 

26.  Stock,  &c.  to  rest  in  successor  of  register,  clerk,  &c. 

27.  Money  in  banks,  deposited  by  register,  &c.  to  be  credited  to  saceeiior. 

28.  Duties  of  sergeants  of  courts  of  chancery. 

29  &  80.  Sherifis  made  officers  of  court;  their  duties. 

81.  Sheriffs  to  attend  terms  of  court  in  their  counties ;  their  powen. 

82.  Second  apj^cations  for  injunctions.  Ice.  not  to  be  made  to  maatan.  i: 
88.  Orders  granted  on  such  application,  void;  how  revoked. 

84.  Persons  so  i^pplyi^g,  how  punished. 

85.  Expenses  of  court,  bow  paid  and  accounted  for. 

Powen  of        S  1.  The  powers  of  the  court  of  chancery  are  vested  in  the  d^ 

chanoeUor.  ,,      '  J 

cellor.  _  I? 

Jl^^jjjo^j^  S  2.  Every  circuit  judge,  within  the  limits  of  his  circuit,  dnHtl 
vie*  cbancsi-  a  vico-chancellor,  and  shall,  concurrently  with  the  chancellor,  andv 
clusively  of  any  other  circuit  judge,  have  and  exercise  all  the  ongtmi 
jurisdiction  and  powers  which  now  are,  or  hereafter  may  be  veiCedii 
the  chancellor,  in  all  causes  and  matters  in  equity,  and  in  all  imtfefli 
of  which  the  cognizance  is  or  shall  be  vested  in  the  chancellory  if 
virtue  of  any  statute,  in  the  following  cases : 

1.  Where  such  causes  and  matters  shall  have  arisen  within  theii^ 
cuit  of  such  judge  :  or,  :  *' 

2.  Where  the  subject  matter  in  controversy  shall  be  situa^  Witt 
such  circuit :  or,  ,,    .,  ^, 

8.  Where  the  defendants,  or  persons  proceeded  against,  or  einV 
of  them,  reside  within  such  limits :  ' ' 

Subject  to  the  appellate  jurisdiction  of  the  chancellor,  as  Immd 
provided. 

Kottodis-  S  3.  The  vice-chancellors  shall  not  haye  power  to  disdiaig^fi 
ordm,*fce.  of  verse  or  alter  any  decree,  order  or  act,  made  or  done  by  the  chiliod 
Nottorevisw^^'>  nor  shall  they  have  jurisdiction  of  any  appeal  from,  or  of  ttj 
^j«^wdkm  of  proceeding  in  the  nature  of  an  appeal  from,  or  review  or  T^h&uiiig4 
J^l^"*'^*^  any  order  or  decree  of  the  vice-chancellor  of  any  other  cizouity  or  < 

any  inferior  court  authorised  by  law  to  entertain  any  propeediDp  i 
Bzceptioos.  ^ui^9  ^^  ^f  c^y  surrogate,  except  in  those  cases  wliareiaajtppeil  t 

a  circuit  judge  is  expressly  given  by  law ;  and  except  where  a 
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'  malter  aball  ha^e  been  expressly  referred  to  such  vice-chancellor    art.i. 
r  his  decision  thereon,  by  the  order  of  the  chancellor.  v^v-^^ 

S  4.  In  all  other  cases  than  those  in  which  the  yice-chancellors  are  canm  which 
estfld  with  the  powers  of  the  chancellor,  as  herein  before  enumerat-to'hear.^'" 
1,  proceedings  shall  be  had  before  the  chancellor,  as  heretofore  prac- 
iaed  in  the  court  of  chancery ;  but  the  hearing  and  decision  of  any  Reft„ne<t« 
QOlion,  or  of  any  cause  set  down  for  hearing  before  the  chancellor,  *|^c*>«»eti. 
Mj  be  referred,  by  bis  order,  to  any  vice-chancellor,  subject*  to  the 
ppellate  jurisdiction  of  the  chancellor. 

S  5.  The  exclusive  power  of  taxing  costs  in  the  court  of  chancery^  Taxation  of 
laJl  be  vested  in  the  vice-chancellors,  and  in  such  masters  of  the  *^*'*^ 
Hirt,  as  the  chancellor  shall  from  time  to  time,  by  an  order  of  the 
NKt,  designate  and  appoint.^' 

0  6.  The  vice-chancellors  shall  execute  such  other  ppwers  and  du-  oihcrpowm 
es,  in  relation  to  any  matter  pending  in  the  court  of  chancery,  as  the  "^"r^JI^. 
lUDcellor  shall  from  time  to  time  direct,  subject  in  all  cases  to  his  *^^'' 
ppellate  jurisdiction. 

S  7.  When  the  chancellor  shall  be  a  party  to  a  suit  in  chancery,  Po«rm,whM 
ff  inteKested  in  the  event  of  such  suit,  the  bill  shall  be  addressed  to  ^T^^^idt 
ni  filed  before  some  one  of  the  vice-chancellors,  who  shall  proceed 
hdfWKk  as  a  court  of  chancery,  and  shall  possess  all  the  powers  of  that 
mtt  in  relation  to  the  subject  matter  of  such  bill ;  and  appeals  from 
qr  order  or  decree  of  such  vice-chancellor,  sliall  be  made  imme- 
ihtftly  to  the  court  for  the  correction  of  errors,  in  the  same  manner 
s  if  such  order  or  decree  had  been  made  by  the  chancellor. 

9  8.  The  register  of  the  court  of  chancery  shall  attend  every  court  Reenter  and 
M  by  the  vice-chancellor  of  the  third  circuit,  and  shall  be  the  clerk  aoradcirtdn 
hereof;  and  the  assistant  register  shall  attend  every  court  held  by  *^" 
he  vice-chancellor  in  the  first  circuit,  and  shall  be  the  clerk  thereof, 
the  clerks  of  the  court  of  chancery  residing  in  the  second  and  fifth 
arquts,  shall  attend  every  court  held  by  the  vice-chancellors  of  such 
:ircait3  respectively.     In  each  of  the  other  circuits,  a  clerk  of  the  a^rks  in 
XNUtof  chancery  shall  be  appointed,  who  shall  attend  every  court*"    '^"^  **' 
eld  hv  the  vice-chancellor  of  such  circuit ;  and  shall  keep  an  office 
a  such  place  as  such  vice-chancellor  shall  direct. 

S  9.  The  register  and  assistant  register  of  the  court  of  chancery  Bondu  to  b« 
femfler  appointed,  before  entering  on  the  duties  of  their  respective  £It7r,  iy^ 
Ace?,  shall  each  execute  a  bond  to  the  people  of  this  state,  in  the 
aepaltj  of  twenty  thousand  dollars,  with  two  sufficient  sureties,  to  be 
\fpijofei  by  the  chancellor,  and  conditioned  for  the  faithful  perform- 
inoe  of  the  duties  of  his  office.     A  similar  bond,  in  the  penalty  of  ten 
liooaiid  dollars,  with  sureties  to  be  approved  by  the  vice-chancellor  iQ^ebaoowy. 
of  the  circuit,  shall  be  executed  by  the  clerks  of  the  court  of  chancery 

(IS)  Laws  of  1S14,p.  187,  §1. 
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TITLES,  now  in  office,  within  sixty  dajrs  after  this  Title  shall  commence  and 
^"^^^^^  take  effect  as  a  law,  and  by  the  clerks  hereafter  appointed,  before 
entering  on  the  duties  of  tlieir  respective  offices  J  ^ 

wbmtou      S  10.  Such  bonds  shall  be  filed  in  the  office  of  the  comptroller  of 
this  state.** 

forteMdiof  S  11.  If  any  such  bond  shall  become  forfeited  by  a  breach  of  its 
*»«Mb-  condition,  the  chancellor  shall  direct  it  to  be  prosecuted ;  and  the  mo- 
AppUeatfon  °*®^  rocovered,  shall  be  applied,  tinder  his  direction,  for  the  indemni- 
J^JJJJJ'  '•-  ty  of  the  persons  aggrieved  by  such  breach,  in  proportion  to  the  amount 
of  their  respective  losses.** 

cottodyof       S  12.  The  register  and  assistant  register,  shall  severally  have  the 
tbanoMj.     custody  of  all  the  minutes,  books,  records  and  papers  now  deposited, 
or  that  may  hereafter  be  deposited  in  their  respective  offices ;  and  it 
shall  be  their  duty  carefully  to  attend  to  the  arrangement  and  preser- 
vation thereof," 

^•JJj-^^  S  13.  Within  ten  days  after  this  Title  shall  take  effect  as  a  law,  the 
JjJj^jJ^'jj'- several  clerks  of  the  equity  courts  in  the  different  circuits,  shall  deli- 
UetooMry.  yer  all  the  books  and  papers  in  their  custody  as  such  clerks,  as  Hol- 
lows :  the  clerk  in  the  first  circuit,  to  the  assistant  register  of  the  court 
of  chancery ;  the  clerk  of  the  equity  court  of  the  second  circuit,  to  the 
clerk  in  chancery  residing  in  that  circuit ;  the  clerk  in  the  third  circuit, 
to  the  register  of  the  court  of  chancery ;  the  clerk  in  the  fifth  circuit,  te 
the  clerk  in  chancery  residing  in  that  circuit ;  and  the  clerics  of  the  re- 
maining equity  circuits,  to  the  clerks  in  chancery  who  shall  be  ap-^ 
pointed  in  their  respective  circuits. 

DeBTCTThow     5  14.  Such  delivery  may  be  compelled  in  the  manner  prescribed 
^**  ^    in  Article  fifth  of  the  sixth  Title  of  the  fifth  Chapter  of  the  First  Part 
of  the  Revised  Statutes. 

Peodinfean.  $  15.  All  causes  and  matters  in  equity  which  shall  be  pending  in 
eoniti.  any  of  the  equity  courts,  at  the  time  this  Chapter  shall  commeaoe 
and  take  efiect  as  a  law,  shall  be  deemed  to  have  been  commenced 
and  to  be  pending  in  the  court  of  chancery ;  and  all  necessary  further 
proceedings  shall  be  had  therein  before  the  vice-chancellor  having  ju- 
risdiction, in  the  manner  prescribed  in  this  Title. 

Trantrawrira  §  16.  The  register  and  assistant  register  may,  under  the  directioii 
laeiMBowy.  of  the  chanccllor,  convey  any  of  the  records,  books  or  papers,  in  their 
respective  offices,  to  the  office  of  each  other,  or  to  any  other  place,  as 
the  course  of  legal  proceedings  may  require ;  and  any  papers  on  fib 
in  the  office  of  any  clerk  of  the  court  of  chancery,  shall  be  transmit- 
ted to  the  register  or  assistant  register,  whenever  directed  by  the  diin- 
cellor,  either  by  special  orders,  or  in  the  cases  provided  by  the  gen^ 
ral  rules  to  be  established  by  him.^^ 


(14)  1  R.  h.  p.  491,  §  16.    (15)  lb.  p.  4S7,  §  1. 
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S  17.  All  monej  brought  into  the  court  of  chancery,  for  or  by  any    art.  i. 
suitor,  and  paid  to  the  register  or  assistant  register  thereof,  shall  be  ^^^'^'^^^ 
depotited  in  such  banks  as  the  court  shall  direct ;  and  accounts  thereof  »onaT  ro. 
dhali  be  kept  with  the  said  banks,  in  such  manner  and  form  as  the  rcvutw,  ate. 
oovt  shall  direct. 

S  18.  All  monies  brought  into  the  said  court,  for  or  by  any  suitor,  ^-r^*^ 
and  paid  to  any  clerk  thereof,  shall  be  deposited  in  such  bank  as  the  ^^^^• 
F]ce<haDoellor  of  the  circuit  shall  by  general  order  direct,  and  ac- 
counts thereof  shall  be  kept  with  the  said  banks,  in  such  manner  and 
ibrm  as  the  vice-chancellor  shall  direct. 

^19.  On  the  first  Tuesday  of  January,  and  on  the  first  Tuesday  of  Ao«o«B«*f 
July,  in  each  year,  the  several  clerks  of  the  court  of  chancery  ^lall  ^^^^^'^^ 
transmit  to  and  file  with  the  register,  a  statement  of  all  monies  paid  to  >«°<  torafi*- 
mch  clerk  then  remaining  in  court,  which  shall  specify, 

1.  The  title  of  the  cause  in  or  on  account  of  which  such  money  contMU. 
was  paid : 

2.  The  party  by  whom  paid,  and  generally  for  what  purpose : 

3.  The  time  of  payment,  and  the  amount  paid  : 

4.  The  bank  in  which  the  same  is  deposited. 

S  SO.  Such  statement  shall  be  accompanied  by  a  certificate  of  the  CMttfint* 
of  the  bank  in  which  such  deposit  is  made,  that  the  total 


tmooDt  stated  to  be  deposited,  is  actually  in  the  bank,  placed  to  the 
credit  of  such  clerk,  as  clerk  of  the  court,  and  not  mingled  with  any 
other  account. 
S  21.  The  chancellor  may  cause  any  of  the  monies  so  brous^ht  into  invtitmentof 

...  money  paid 

court,  pursuant  to  any  order  made  by  him,  to  be  invested  in  any  pub-  into  court, 
lie  stock,  or  to  be  placed  at  interest  on  approved  landed  security,  and 
from  time  to  time  to  be  transferred  or  disposed  of,  as  he  shall  think 
proper.  The  same  power  may  be  exercised  by  a  vice-chancellor,  in 
respect  to  monies  paid  into  court,  pursuant  to  any  order  of  such  vice- 
dbancellor.     The  party  brineini;  money  into  court,  pursuant  to  any  Party  paying 

*  1        11        !•     I  1  ^  11  /•       1         !•   1  •!    notfiobla. 

order,  shall  in  all  cases  be  thereby  discharged  from  all  further  liabil- 
ity, to  the  extent  of  the  money  so  paid  into  court.*® 

S  22.  The  chancellor  may  also,  from  time  to  time,  make  such  rules  Roieacon 
and  regulations  concerning  such  monies,  stocks  and  securities,  andnoy,4tc. 
coDcemiiig  the  making  of  the  deposits,  and  keeping  of  the  accounts, 
ami  the  drawing  of  the  monies,  as  he  shall  deem  just  and  reasonable ; 
Wall  such  rules  and  regulations  shall  be  entered  in  the  minutes  of 
thsGoort.^* 

S  23.  No  monies  brought  or  paid  into  the  court  of  chancery,  and  ^^^^ 
deposited  in  any  bank  to  the  cnredit  of  any  officer  of  the  court,  shall  be  out 
paid  out  by  such  bank  without  the  production  of  the  order  of  the  court 

(16)  1.  R.  L.  p.  492,  §  19. 


172  REVISED  STATUTES  OF  [pam  tt. 

TITLES,  fur  that  purpose,  authenticated  hy  the  signature  of  the  diancellor  or 
v^v*x^  vice-chancellor  making  such  order. 

Stock.,  *e.  S  24.  All  stocks  and  securities  taken  by  order  of  the  court,  for  the 
h^Mniaof  benefit  of  the  suitors  therein,  shall,  if  appointed  to  be  taken  in  the 
I^'Ji^ttb/'  name  of  any  officer  of  the  court,  be  taken  in  the  name  of  the  register 
or  assistant  register,  or  of  one  of  the  clerks  of  the  court ;  who  diall 
severally  keep  just  and  full  accounts  of  all  monies,  stocks  and  securi- 
ties, Uiat  shall  come  to  their  hands  by  virtue  of  their  offices,  and  of 
all  payments  and  investments  made  by  them.''' 

Tobee«hi.  S  26.  On  the  first  day  of  every  term,  the  register,  or  assistant  re- 
tSii****    P^^^^j  ^s  ^®  ^^^^  ^^y  ^®7  residing  in  the  city  in  which  the  term  is 

held,  shall  exhibit  his  bank  account,  and  also  the  account  kept  by 

him,  to  the  chancellor,  for  his  examination.^'' 

soecanoror  S  26.  On  the  death,  removal  from  office,  or  resignation,  of  the  re- 
to^?7iJtod  gister  or  assistant  register,  or  of  any  clerk  of  the  court,  all  stock,  tnort- 
ZI?  *^*^*  gages,  and  other  securities  vested  in  him,  at  the  time  of  such  death, 
removal  or  resignation,  by  virtue  of  any  proceedings  of  the  court,  shall 
vest  in  his  successor  in  office,  in  like  manner  as  if  such  register,  as- 
sistant register  or  clerk,  had  been  created  a  corporation  sole,  widi 
right  of  succession.*'' 

Andontitkd      S  27.  All  moncy  deposited  in  any  bank,  to  the  credit  of  such  regifr' 

pudtod^n  ^  ter,  assistant  register  or  clerk,  as  such,  shall,  upon  his  death,  renxival 

from  office,  or  resignation,  be  carried  to  the  account  of  his  successor 

in  office ;  and  every  such  bank  shall  take  notice  thereof,  and  transfer 

such  accounts  accordingly.*'' 

sargeaouof  $  28.  The  scrgcauts  of  the  court  of  chancery,  shall  attend  the  cooit^ 
while  sitting  in  the  place  for  which  they  shall  have  been  respectivelf 
appointed,  and  shall  perform  such  services  in  and  about  the  court,  tf 
the  chancellor  shall  from  time  to  time  require.*® 

sheriflior        S  29.  The  sherifis  of  the  respective  counties  shall  be  officers  of  the 
craTofeoart.  court  of  chauo^ry,  for  the  purpose  of  executing  the  process  of  the 
court.** 

Tbeir  duUu.  S  30.  The  shcrifi*  to  whom  such  process  shall  be  directed,  shall  be 
amenable  to  the  court  in  its  execution ;  and  may  be  punished  for  his 
disobedience  or  default  therein  in  the  manner  prescribed  by  law.** 

sbwiffiito  S  31.  The  sheriflfof  the  county  in  which  any  stated  term  shall  be 
in  their  own  held  by  the  chancellor,  or  by  any  vice-chancellor,  shall,  upon  pain  «f 

being  fined  in  the  discretion  of  the  court,  be  bound  to  give  his  atteih 

dance  during  its  sitting,  in  such  manner  as  the  court  shall  direct;  and 
Powenand   the  sheriff  SO  attending,  shall  execute  all  the  powers  and  duties  oft 

sergeant-at-arms,  and  may  execute  all  the  lawful  orders  and  process 

of  the  court,  in  any  county  of  this  state.** 


(17)  1  R.  L.  p.  492,  §  19.    (18)  lb.  §  18.    (19)  lb.  §  5. 
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S  SS.  If  an  appUcadon  for  an  order  that  an  injunction  or  writ  of   abt.  t . 
le  exeai  im&eyhe  made  to  the  chancellor,  or  imy  vice-chancellor,  or 


ay  master  in  chancery  anthorised  to  grant  the  same,  and  such  order  rpriiOnne- 
e  fefased,  in  whole  or  in  part*  or  be  granted  conditionally,  or  on  muter*,  not 
no  subsequent  application  for  the  same  purpose,  and  in  relation  in  ceruin  ca^ 


0  die  same  matter,  shall  be  made  to  any  other  master  in  chancery. 

S  SS.  If  upon  any  such  subsequent  application,  any  order  be  made  orden  then. 
ly  a  master  in  chancery,  it  shall  be  absolutely  void,  and  shall  be 're-  *°'  ^^ 
rolced  by  such  master,  or  by  the  chancellor,  or  the  vice-chancellor  of 
he  ciieait  in  whidi  such  master  resides,  upon  due  proof  of  the  facts. 

S  94.  Every  person  making  such  subsequent  application,  contrary  Pnnirimwt 
0  the  forgoing  provisions,  shall  be  liable  to  he  punished  by  fine  and  tJl^SS^^ 
Di^Hriscmment,  by  the  court  in  which  the  application  shall  be  made, 
od  flIiaU  be  proceeded  against  as  prescribed  in  the  thirteenth  Title  of 
he  eighth  Chapter  of  this  act. 

Sd5.  All  proper  expenses  for  the  administration  of  the  court  ofEzpennsor 

courta  lunf 

IsDceiy,  the  safe  keeping  of  its  records  and  papers,  and  other  pur-  pud. 
poses  of  the  court,  shall  be  paid  out  of  the  income  of  the  general  fund 
of  die  court.     The  register,  assistant  register  or  clerk  makmg  any  How  ae- 
•Qch  CKpenditures,  shall  report  to  the  comptroller,  6n  or  before  the  '^  ° 
fast  day  of  January  in  each  year,  the  amount  and  purposes  of  such  ex- 
jsiliCm^.^ 

ARTICIiE  SECOND. 

Of  the  General  Powers^  Duties  j  atxd  Jurisdiction  of  the  CourL 

be  SB.  Extent  of  poweri  and  jnriidiction  of  chancery. 
S7.  Soita  for  $100  or  less,  to  be  dismiised,  with  coats. 

tt.  DMCorerj  of  propeitj,  &c.  of  a  defendant,  when  and  how  compelled  by  a  judg- 
ment creditor. 
W.  Payment  of  judgment  out  of  property  not  liable  to  execution  may  be  compelled. 

40.  Set-oflj  to  be  allowed  in  luiti  for  recovery  of  money. 

41.  Billa  to  diicorer  frauds  in  confessing  judgments. 
4BL  Answers  to  suck  bills  not  to  be  evidences. 

41.  Pwehaser  of  real  estate  how  charged  with  notice  of  suit. 

44.  When  oath  to  answer,  may  be  waived. 

4iL  Issnes  upon  legality  of  marriages,  to  be  tried  by  jury. 

46  Ckmt  I  Unr  to  estaUish  rules  for  practice,  Ice 

47.  Penalty  for  prolixity  in  pleadings  to  make  costs. 

S  36.  The  powers  and  jurisdiction  of  the  court  of  chancery,  are  co-  jurisdietioa 
ertenrire  with  the  powers  and  jurisdiction  of  the  court  of  chancery  in  °*'*^*»»°'*'y- 
Sni^aDd,  with  the  exceptions,  additions,  and  limitations,  created  and 
iaptted  by  the  constitution  and  laws  of  this  state. 

8S7.  The  court  of  chancery  shall  dismiss  every  suit  concerning  ortain  suits 
property,  where  the  matter  in  dispute,  exclusive  of  costs,  does  notS.**'^"""*' 
exceed  the  value  of  one  hundred  dollars,  with  costs  to  the  defendant. 

S  38.  Whenever  an  execution  against  the  property  of  a  defendant,  judniMnt 
iai\  have  been  issued  on  a  judgment  at  law,  and  shall  have  been  re-  ^^m^SH^ 

(20)  Uws  of  1824,  p.  901,  §  18. 
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TITLE  i.   turned  unsatisfied,  in  whole  or  in  part,  the  party  suing  oat  c 

^^^P*^^  cution,  may  file  a  bill  in  chancery  against  such  defendant, 

5^fi£i!St*  ^^®^  person,  to  compel  the  discovery  of  any  property  or  thi 

g^^JJiSf*'  ^^^^  belonging  to  the  defendant,  and  of  any  property,  money, 

in  action,  due  to  him,  or  held  in  trust  f(Mr  him ;  and  to  pr< 

transfer  of  any  such  property,  money  or  thing  in  action,  or 

ment  or  delivery  thereof,  to  the  defendant,  except  where  s 

has  been  created  by,  or  the  fund  so  held  in  trust  has  proceec 

some  person  other  than  the  defendant  himself. 

ProBOTtynot  ^  39.  The  court  shall  have  power  to  compel  such  discovei 
•Mtion,  may  prevcut  such  transfer,  payment  or  delivery,  and  to  decree  sa 
ntiifaetioii  of  the  sum  remaining  due  on  such  judgment,  out  of  any  persi 
perty,  money  or  things  in  action  belonging  to  thedefendant^  o 
trust  for  him,  with  the  exception  above  stated,  which  shall 
vered  by  the  proceedings  in  chancery,  whether  the  same  we 
nally  liable  to  be  taken  in  execution  at  law  or  not. 

Set  oflSi.  3  40.  In  suits  for  the  payment  or  recovery  of  money,  setn 

be  allowed  in  the  same  manner,  and  with  the  like  effect^  as  ii 

at  law. 

Biiiitedi^       §  41.  A  bill  of  discovery  may  be  filed,  and  the  defendant 

iaconfMiiof  compelled  to  answer  such  bill,  where  the  defendant  is  charj 

having  given  to  another  person  a  warrant  of  attorney  to  es 

judgment,  or  with  having  confessed  or  suffered  any  judgment, 

ing  to  be  for  a  sum  or  debt  due,  when  in  fact  nothing,  or  only  i 

the  sum  mentioned  in  such  warrant  of  attorney  or  judgment 

with  intent  to  defi'aud  the  just  creditors  of  such  defendant,  or 

the  property  of  the  defendant  out  of  the  reach  of  his  credito 

hold  the  same  on  some  secret  trust  or  confidence,  or  for  the  b 

such  defendant.^^ 

Amwera,         ^  42.  No  auswor  made  to  any  bill,  filed  under  the  last  sectit 

wbeonot  .  .  .  •       . 

•vid«ooo.     be  read  in  evidence,  against  the  defendant  on  the'  trial  of  anj 
ment  for  the  fraud  charged  in  the  bill.^' 

PnrebiMror     $  43.  To  render  the  filing  of  a  bill  in  chancery  constructiv 

bowciMjrfsd  to  a  purchaser  of  any  real  estate,  it  shall  be  the  duty  of  the  cc 

ofbin  filed,    ant  to  file  with  the  clerk  of  the  county  in  which  the  lands  to  be 

by  such  constructive  notice  are  situated,  a  notice  of  the  pen« 

such  suit  in  chancery,  setting  forth  the  title  of  the  cause  and  i 

eral  object  thereof,  together  with  a  description  of  the  land  to  I 

Duty  or      ed  thereby.     Each  county  clerk  shall  place  in  an  index  to  be 

*  his  oflSee,  such  references  to  the  said  notices,  as  will  enable 

sons  interested,  to  search  his  ofSce  for  such  notices,  without 

venience.** 

(21)  Laws  of  1819,  p.  119,  §  18;  of  1828,  p.  18.    (22)  Laws  of  1828,  p.  21^ 
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$44.  When  a  bill  shall  be  filed  in  the  court  of  ohanceiy,  other    ait.  3 
ID  for  discovery  only,  the  complainant  may  waive  the  necessity  of ''^'*''^*^^ 
\  answer  being  made  on  the  oath  of  the  defendant ;  and  in  such  ca-  •yw,  m^b« 
ii  the  answer  may  be  made  without  oath,  and  shall  have  no  other  or  ^ 


force  as  evidence,  than  the  bill. 

S  45.  All  issues  upon  the  legality  of  a  marriage,  (except  where  a  Trial  oTcw- 
arriage  is  sought  to  be  annulled  on  the  ground  of  the  physical  inca- 
icitf  rfone  of  the  parties,)  shall  be  tried  by  a  jury  of  the  country ; 
id  die  chancellor  shall  award  a  feigned  issue  for  the  trial  thereof.^ 

S  46.  The  chancellor  shall  have  power  from  time  to  time,  by  sene-  chaneanM- 

to  frtiMkh 

1  rules  of  court,  to  establish,  modify,  alter  and  amend  the  practice  riiie«roriiffM> 
the  court  of  chancery,  in  the  cases  not  provided  for  by  any  statute. 
ad  the  chancellor  shall,  within  two  jrears  after  this  Chapter  shall 
■Knence  and  take  effect,  and  at  the  expiration  of  every  seven  years 
Mcafter,  revise  the  rules  of  the  said  court,  with  a  view  to  the  at- 
tiament,  so  far  as  may  be  practicable,  of  the  following  improvements 
I  Ihe  practice: 

1.  The  abbreviating  of  bills,  answers  and  other  proceedings : 

i.  The  expediting  of  the  decision  of  causes: 

a.  Ihe  diminishing  of  costs :  and, 

4.  The  remedying  of  such  abuses  and  imperfections,  as  may  be 
fanl  to  exist  in  the  practice,  in  any  class  of  suits  cognizable  in  the 
Doort  of  chancery. 

$  47.  Whenever  any  bill,  answer  or  other  proceeding,  filed  in  the  Proiuity  la 
Doort  of  chancery,  shall  satisfactorily  appear  to  the  chancellor,  to  have  Eow  poiSS- 
ken  made  unnecessarily  prolix,  for  the  purpose  of  increasing  the 
cote,  it  shall  be  the  duty  of  the  chancellor  to  order  the  solicitor  or 
Qonnsel  by  whom  such  bill,  answer  or  other  proceeding,  shall  have 
been  drawn,  to  pay  the  costs  occasioned  by  such  unnecessary  prolix- 
ity^ to  the  party  injured  thereby. 

ARTICIiE  THIRD. 

Of  (he  Terms  of  ihe  Courts  and  the  Mode  of  proceeding  therein. 

Ik.  a  flWed  terms  of  the  court,  when  and  where  to  be  held. 
4a  Bow  kng  to  be  held. 

50.  ftaied  and  special  terms  by  vice-chancellort. 

51.  Vacf  be  held  at  same  time  with  terms  of  chancellor. 

A  Ptocecdings  before  yice-chancellors  and  rehearings,  to  be  regulated  by  ehaaecUor. 

tt.  Wbea  terms  of  Tice-chancellor  maybe  held  by  another,  &c. 

SL  BOls  to  whom  to  be  addressed ;  certain  bills,  &c.  to  be  presented  to  Tice«ehaBeel- 

lors ;  where  filed. 
I&  AD  oChcr  bills,  &c.  to  be  filed  with  register  or  assistant. 
IS  When  pleadings  subsequent  to  bills,  &c.  to  be  filed. 
91.  Fbwen  of  yice-chancellors  in  cases  that  may  be  heard  by  them. 
A  Orders  and  decrees  how  to  be  entitled  and  entered. 
A.  Appeals  when  to  be  made  from  decrees,  &c.  of  yice-chancellors. 
60.  Appeal  bow  made. 

CL  EJCect  of  decrees  and  proceeding's  on  appeal,  to  be  prescribed  by  chaaeellor. 
Q.  Powers  of  chancellor  on  hearing  appeal. 

(23)  IR.  L.826,§6. 
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TITLK  8.    Sbc.  63.  CaofM  before  Tice-duuiceUon  maj  be  eet  dowm  for  bewi^  befora  iibnTfilinr. 
64.  Appeals  from  Tice-chancellon  not  to  be  made  to  court  of  erron. 
60.  Forms  of  process  issued  out  of  chanceiy. 

66.  To  be  seided  ;  wben  to  be  directed  to  sheriffs  of  cooatief. 

67.  Present  seak  retained,  where  deposited. 

68.  Four  new  seals  to  be  made  ;  where  to  be  deposited. 

69.  Register,  &c.  to  furnish  certain  blank  process  to  solicitors. 
70  &  71.  Subpcenas  and  injunctions  not  to  issue,  until  bill  is  filed. 
72.  Copy,  &e.  of  bill  need  not  be  annexed  to  commissions  to  take  ttunrer. 
78.  Appearance  to  be  entered,  of  defendant  refusing  to  h^P^^t,  Ice. 
74.  Bills  how  to  be  taken  as  confessed  and  defaults  how  entered. 
75  to  77.  Copies  of  pleadings  to  be  senrcd  by  parties  on  each  other,  or  on  loliettMk 

78.  Commiauons  to  take  testimony,  may  be  issued. 

79.  May  be  issued  by  register,  clerks,  &c. 
80  &  81.  Proceedings  to  obtain  commission. 
82.  Commissioners  authorised  to  administer  oaths. 

85.  Witnesses  to  bo  examined  orally,  in  presence  of  parties. 
81.  Vice-chancellors  may  order  witnesses  to  be  examined  before  them. 
66.  Sneh  examination  may  be  ordered  by  chancellor. 

86.  When  so  ordered,  witness  not  to  be  examined  by  examiner,  Itc. 

87.  Rules  to  be  prescribed  limiting  time  for  examining  witnesses. 

88.  Alio,  regulating  examinations  before  commissioners,  &e. 

89.  Testimony,  to  be  written,  when  to  be  signed,  where  filed. 

90.  Causes  how  brought  te  a  hearing. 

91.  When  pleadings  and  decree  to  be  attached,  by  whom  to  be  signed.  m  ' 

92.  Where  to  be  filed  ;  filing  deemed  enrolment  i 

93.  Docket  of  certain  decrees  to  be  kept  by  register,  clerks,  &c.  *' 

94.  Contents  of  docket ;  how  entered. 

95.  Transcripts  of  dockets  to  be  sent  to  clerks  of  supreme  court.  • 
.    96.  Certain  decrees  to  bind  real  estate,  from  time  of  docketing. 

87.  Charge  to  cease,  in  certain  cases,  after  ten  years. 

96.  Deorees  how  discharged  on  certificate  of  party.  ,') 
99.  Court  may  order  docket  of  decrees,  to  be  discharged. 

100.  Discharge,  reversal,  &c.  of  decrees  to  be  certified  to  supreme  court  cMbil        ' 
IQh  Costs  not  to  be  allowed  for  prolix  or  needless  depositions,  &c. 

102.  Minutes  of  court  to  be  entered  in  books. 

103.  Effect  of  such  transcripts  as  CTidence.  ^  jj 

104.  Elxeeutions  against  person  and  property,  allowed,  on  decrees.  j  ^ 

105.  Personal  property  purchased,  not  bound  by  execution  until  levy.  -! 

106.  Notices  in  certain  suits,  to  creditors,  &c.  generally,  how  published. 
167.  Certain  cauaes  not  to  abate  by  death  of  parties. 

108.  Other  causes  to  abate  only  as  to  party  dying. 

109.  Suits  against  representatives,  may  be  revived  by  order  of  court. 

110.  Order  to  be  sen-ed  ;  time  for  appearance,  &c.  allowed. 
Ill  &  112.  Proceedings  upon  default  in  appearing,  &c. 
118  &  114.  Proceedings  when  further  answer  required. 

115  &  116.  Suit  how  revived  on  death  of  complainant;  proceedings. 

117, 118  Ic  119.  Representatives  of  deceased  complainants,  how  compeBed  t* 

120  &  121.  Revival  by  defendant,  against  representatives  of  deceased 

■f^2|J^JJ»*^  S  48.  The  stated  terms  of  the  court  of  chancery  shall  be  apyi^iwt 
by  the  chancellor,  and  may  be  altered  by  liim,  from  time  to  dai)» 
the  public  convenience  may  require ;  but  two  terms,  at  least,  AA^ 
held  in  the  city  of  Albany,  and  two  in  the  city  of  New-York  in  efMJ 
year.** 

How  long  to  S  49.  Every  stated  term  shall  be  held  eight  days,  at  leaa^isl 
longer,  if  necessary.** 

Sj^SiSS!.     S  50.  The  vice-chancellors  of  the  several  circuits,  shall  hoU  t^ 
^^^^'^        stated  terms  in  each  year,  at  such  times  and  in  such  counties  in  tbflf 
"  (24)1  rTl.  p.  4S6,  §  1. 
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ircuits,  as  they  shall  respectively  appoint,  at  the  usual  places  of  hold-    art.  3. 
Bg  courts  therein ;  and  when  so  appointed,  the  said  terms  shall  re-  ^<^V"^«/ 
oaio  unaltered  for  two  yetrs.    They  may  also  lurfd  so  many  special         '*'~ 
enns,  and  at  such  times  and  places,  as  they  shall  deem  proper. 

S  51.  A  stated  or  special  term  may  be  held  by  a  yice-ehancellor,  n». 
ftt  the  same  time  that  any  such  term  shall  be  held  by  the  chancellor. 

S  52.  The  chancellor  shall,  by  general  rules  of  court,  prescribe  the  ^^SSS^  ** 
time  and  manner  in  which  proceedings  may  be  had,  and  causes  be  f^^^ 
brought  to  a  hearing,  before  the  vice-chancellors,  pursuant  to  the  pro-  jj'anc«u«», 
nsions  of  this  Title,  and  the  cases  in  which  a  rehearing  may  be  grant- 
3d  by  them.  • 

SM,  Whenever  a  vice-chancellor  shall  be  unable  to  hold  anyrermior 
ittted  term  in  his  circuit,  or  shall  be  interested  in  the  event  of  any  i^^hen  my 
cuise  or  matter  to  be  beard  at  such  term,  or  shall  have  been  solicitor  another/ 
ir  counsel  in  any  such  cause,  any  other  vice-chancellor  may  hold  the 
Mae,  or  may  hear  and  decide  any  such  cause  or  matter,  in  the  same 
numer  and  with  the  like  effect,  as  if  he  was  the  vice-chancellor  for 
neh  circuit :  or  such  term  may  be  held  by  the  chancellor.  ch  Jdiior. 

9  54.  All  bills  and  petitions  in  the  court  of  chancery,  shall  be  ad-  BiOato  bt 
fasKd  (0  the  chancellor :  such  as  relate  to  a  cause  or  matter  in  equi-  chanevflor!^ 
tjf  which,  according  to  the  provisions  of  this  Title,  may  be  heard  by 
irJce-chaiiceUor,  shall  be  presented  to  such  vice-chancellor,  and  shall  certain  m» 
k  filed  with  the  clerk  of  the  court  residing  in  such  circuit :  or  if  pre-  ^i  to  vic«- 
«&ted  to  the  vice-chancellor  of  the  third  circuit,  shall  be  filed  with  where  to  u 
tbe  register ;  and  if  presented  to  the  vice-chancellor  of  the  first  circuit,  ^''^* 
4ill  be  filed  with  the  assistant  register. 

S  55.  In  all  other  cases  than  those  provided  for  in  tlie  preceding  other  bok, 
section,  all  bills  and  {Hrtitions  shall  be  filed  in  the  office  of  the  regis- with  regutor, 
ter  or  assistant  register  of  the  court,  who  shall  also  respectively  per- 
brm  all  the  duties  heretofore  attached  to  the  office  of  clerk  of  the  court 
of  chancerv. 

S  56.  Answers,  pleas,  demurrers,  replications,  and  all  other  plead-  qom,  pi^d. 
ii^  and  proceedings  in  any  cause,  which,  according  to  the  provisions  ^l^.  ^^ 
<f  this  Title  may  be  heard  by  a  vice-chancellor,  shall  be  filed  in  the 
fioa  of  the  register,  assistant  register  or  clerk,  with  whom  the  bill  or 
(edlioii  in  the  cause  was  filed ;  in  other  cases,  such  pleadings  and 
|noeedings  may  be  filed  in  the  office  of  the  register,  assistant  register, 
or  any  clerk,  or  in  such  of  tliem  as  the  chancellor  may  by  general  rules 
direcL 

S  57.  In  the  cases  in  which  the  vice-chancellors  have  jurisdiction,  Pro^jdiiv 
aooofdm^  to  the  provisions  of  this  Title,  they  shall  respectively  pro-  Jlf.jjjgj; 
teed  upon  the  bills  and  petitions  presented  to  them,  and  shall  possess 
iB  the  powers  and  authority  of  the  cotlrt  of  chancery,  except  where 
fiflerent  provisions  have  been  or  shall  be  made  by  law ;  sutgect  in  all 
to  the  appellate  jurisdiction  of  the  chancellor. 

TOL.  n.  28 
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TITLE  s.       §  S8.  All  orders  and  decrees  in  the  court  of  chancery,  shall  1 
yr^'*^  titled  as  made  before  the  chancellor,  or  vice-chancellor,  accordi 

Orderji  and  '  ' 

decreef,  how  the  fect.     All  ordcrs  in  a  cause  shall  be  entered  with  the  clerk  < 

to  be  Mititled 

and  eniOTMi.  court,  or  With  the  register  or  assistant  register  officiating  as  clc 
the  court  which  entertains  jurisdiction  of  such  cause,  in  the  same 
ner  as  if  made  by  the  chancellor. 
TiRM  of  ap>      S  59.  Any  party  complaining  of  any  interlocutory  or  other  c 
d^mS,  k^  previous  to  a  final  decree  made  by  any  vice-chancellor,  may,  ^ 
••)^  ^  fifteen  days  after  notice  of  such  order,  appeal  therefrom  to  the  i 
cellor.    And  any  party  complaining  of  any  final  decree  made  by  a 
chancellor,  may  appeal  therefrom  to  the  chancellor,  within  six  m< 
after  such  decree  shall  have  been  entered  in  the  minutes  of  the  a 
and  such  appeal  may  be  made,  notwithstanding  the  decree  may 
been  enrolled. 
How  DMdo.       S  60.  Every  such  appeal  shall  be  made,  by  serving  notice  there 
the  solicitor  of  the  adverse  party,  and  on  the  register,  assistant  rq 
or  clerk,  with  whom  the  order  or  decree  appealed  fi*om  was  entei 
^61.  The  chancellor  shall,  by  general  rules,  to  be  varied  as  < 
chMoeUor  to  gjon  may  require,  prescribe  the  effect  of  all  orders  and  decrees  i 
p*^^     by  a  vice-chancellor,  either  before  or  after  notice  of  an  appeal  slu 
eoo^on   given ;  in  what  cases,  to  what  extent,  and  on  what  terms,  any 
order  or  decree  shall  be  suspended  or  afiected  by  an  appeal ;  the  i 
ner  in  which  appeals  shall  be  brought  to  a  hearing  before  him ; 
the  papers  and  documents  which  shall  be  transmitted  therewith, 
by  whom. 

S  62.  On  the  hearing  of  any  such  appeal,  the  chanceUor  shal 

JhJIStof  on  °^'>  affitin,  modify  or  alter  the  order  or  decree  appealed  from,  orn 

Jjjj*H  f   any  other  order  in  the  cause,  as  justice  may  require  ;  and  may  r 

the  cause  to  the  vice-chancellor  who  made  the  order  appealed  C 

for  further  proceedings,  or  may  direct  the  same  to  be  had  before  I 

self,  as  the  circumstances  of  the  case  may  require. 

S  63.  Whenever  a  cause,  which  might  be  heard  by  a  vice-c 

^jjjjyjlgj^  cellor,  shall  be  ready  to  be  set  down  for  hearing,  either  party 

j^MckwNi-  apply  to  the  chancellor  for  leave  to  set  down  the  same  for  hearing 

fore  the  chancellor ;  and  he  may  direct  the  same  to  be  set  dxrtn 

cordingly,  whenever  from  the  difficulty  of  the  case,  or  for  any  o 

reason,  he  shall  think  proper. 

S  64.  An  appeal  shall  not  be  made  from  any  order  or  decree  n 

AppMbto    by  a  vice-chancellor,  to  the  court  for  the  correction  of  errors,  \ 

rot*.  sQch  order  or  decree  shall  have  been  brought  before  the  chancelki 

review,  and  shall  have  been  by  him  reversed,  modified  or  affiro 

except  in  cases  where  the  chancellor  is  a  party,  or  interested. 

S  65.  Process  issued  out  o£  the  court  of  chancery,  shall  be  in  i 
FonM  of  f^rm^  expressive  of  the  intent,  as  the  chancellor  shall  from  time  to  ( 
^"^^       estabUsh.^* 


(26)  1R.L.487,§2. 
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S  66.  EFery  such  process  shall  be  sealed  with  one  of  the  seals  of  abt.  a. 
the  court ;  and  when,  from  its  nature,  requiring  to  be  executed  by  the  ^^^v^^-^ 
dieriffof  any  county,  shall  be  directed  to  sudh  sheriff.^  <u.  * 

S  67.  The  four  seals  of  the  court  heretofore  devised,  shall  continue  Pr«NDtt«ak 
Id  be  the  seals  thereof.     One  of  the  said  seals  shall  continue  to  be  de-  ^y^^^  '^  ^^ 
posted  with  the  assistant  register  in  the  city  of  New-York,  one  with  <>«po«t^* 
the  roister  in  the  city  of  Albany,  one  with  the  clerk  of  the  coiurt  at 
the  TiUi^  of  Poughkeepsie,  and  one  with  the  clerk  at  the  village  of 

S  68.  There  shall  be  four  additional  seals  of  the  court  of  chancery,  Four  mw 
which  shall  be  made  at  the  expense  of  this  state,  under  tlie  directions  mldt^ 
of  the  chancellor,  corresponding  to  the  present  seals  of  the  court ;  one  where  to  bo 
of  wtuch  shall  be  deposited  with  each  of  tlie  clerks  in  the  fourth,  ^^^' 
■xth,  seventh  and  eighth  circuits. 

S  69.  It  shall  be  the  duty  of  the  register,  assistant  register  and  certain  buak 
deiks  in  chancery,  to  furnish  to  any  solicitor  of  the  said  court,  when  fon^edto 
nquired^  and  upon  payment  of  the  fees  allowed  by  law,  blank  process 
to  Mppear  and  answer  to  bills;  and  blank  process  to  compel  the  at- 
tmihnce  of  witnesses  before  any  vice-chancellor,  examiner  or  com- 
-,  with  the  seal  of  the  court  impressed  thereon,  and  with  the 
of  such  process  printed  on  the  body  of  such  seal. 

tf  70.  Process  for  appearance  shall  not  issue  from  the  court  ofsobpMM, 
dancery,  until  the  bill  praying  the  same  shall  have  been  filed.*'         ^  "    """^ 

S  71.  No  injunction  shall  be  issued  in  any  case,  until  the  bill  shall  (njoneUoM. 
hwe  been  filed.^ 

S  72.  When  a  commission  shall  be  issued  to  take  a  defendant's  an-  CommiMioni 
ilrer,  no  copy  or  abstract  of  the  bill  shall  be  annexed  thereto.^  twon.^  *"' 

S  73.  When  a  defendant,  brought  into  court  by  writ  of  habeas  cor-  oefeodantrf 
fom  or  other  process,  shall  neglect  or  refuse  to  enter  his  appearance,  p^r.   ^  *^' 
icoocding  to  the  rules  of  the  court,  the  court  shall  order  his  appear- 
ioee  lobe  entered ;  and  the  suit  shall  then  proceed,  as  if  the  party  had 
actually  appeared.  ^ 

S  74.  In  all  cases  not  otherwise  provided  for  by  law,  bills  shall  be  Deftititf,  kc 
tdoen  as  confessed,  and  orders  and  decrees  may  be  made  by  default, 
looording  to  such  rules  as  the  chancellor  shall  from  time  to  time  esta- 

S  75.  When  the  appearance  of  a  defendtuit  shall  have  been  enter-  servie*  or 
e^aeooiding  to  the  practice  of  the  court,  it  shall  be  the  duty  of  the***  ^ 
ooDiiUiiant  to  serve  on  the  party  so  appearing,  copies  of  the  plead- 
iof^Moi  proceedings  at  any  time  filed  in  the  cause  on  the  part  of  the 
cnnpfaunant.*^ 

aDlR.L.487,  §2;  Lawi  of  1S14, p.  187.     (27)  1  R.  L  p.  4BB,  §a     (28)  n>.  §  10. 
Oi)]b.§lfi.    (aO)L«viofl821,p.2l8. 
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TITLE  2.      g  76.  It  shall  in  like  manner  be  the  dutjr  of  ft  defendant,  after  «p 
^1^^^^^^^  pearance,  to  serve  on  the  complainant  copies  of  all  pleadings  and  pftf- 
ceedings  so  filed  on  the  part  of  such  defendant.'^ 

lb-  S  77.  If  the  complainant  or  defendant  shall  hare  appeared  by  a 

solicitor,  the  service  of  the  pleadings  and  proceedings  shall  be  ittA 
on  or  by  such  solicitor.'* 

comniMiont      g  78.  The  chanccllor  may  direct  a  commission  to  be  issued,  to  aBt 

to  take  tatti*  •'  ,  «•         •     -i. 

■••nj-  person  or  persons,  to  take  testimony  in  any  cause  depending  in  mi 
court  of  chancery.  The  vice-chancellors  may  also  direct  such  cooh 
missions  to  be  issued,  in  those  causes  which  they  are  respectively  as- 
thorised  to  hear,  by  the  provisions  of  this  Title.** 

"»  S  79.  Such  commission  may  also  be  issued  by  the  register,  assistttt 

register,  or  either  of  the  clerks,  under  such  regulations  as  the  chifr 
cellor  may  from  time  to  time  prescribe.'* 

PrneMAiofs       g  80.  Such  commission  shall  be  issued,  upon  the  petition  of  tb 
party  desirous  that  such  testimony  should  be  taken.'* 

it»-  S  81.  The  petition  must  name  the  person  or  persons  to  wbomtb 

commission  is  prayed  to  be  directed ;  and  such  notice  of  the  applici* 
tion  shall  be  given  to  the  adverse  party,  as  the  chancellor  shall,  hjM 
general  rule  of  court,  direct.** 

row.nor        §  82.  The  person  or  persons  so  commissioned,  shall  have  fultn*    , 

COBUBlMUHl  J 

•n-  thority  to  administer  all  necessary  oaths  or  affirmations,  to  aD  vil^    : 

nesses  examined  under  the  commission.**  J| 

£!l°SSiB-     ^  ®^*  ^^^  respective  parties  and  their  counsel,  may  be  presents  \'^ 
«^.*c-        the  examination  of  any  witness,  produced  before  a  vice-chancellor  or  ] 
an  examiner,  or  under  a  commission ;  and  every  such  witness  may  be  .' 
examined,  cross-examined,  and  re-examined  orally.*^ 

^keSitiMe^     ^  ®^*  Whenever  it  shall  appear  to  a  vice-chancellor,  that  it  isd- 

^'-  pedient  that  the  witnesses  in  any  cause  authorised  to  be  heard  by  U^ 

should  be  examined  in  the  presence  of  such  vice-chancellor,  he  Ml 

order  such  examination  to  be  had  accordingly,  either  at  a  statsdor 

special  term. 

luooonfar       $  85.  Whenever  it  should  appear  to  the  chancellor,  that  it  ineK* 

of  CDABceUor*  ^ 

pedient  that  the  witnesses  in  any  cause  not  authorised  to  bo  hatfllf 
a  vice-chancellor,  shall  be  examined  by  a  vice-chancelbr,  the  chM* 
cellor  shall  order  such  examination  to  be  had  before  any  vice-chaOBit 
lor  to  be  designated  by  him. 

Notto bt         S  86*  Whenever  any  order  for  the  examination  of  witnesses  dbril 
uniatd.       bav^  boon  mad^,  as  provided  in  the  two  last  sections,  no  witness  i 


be  examined  by  either  party,  before  an  examiner,  or  upon  a  oomai^ 
sion,  without  the  special  direction  of  the  chancellor  or  viee^dliaorihl 
making  such  original  order. 


(81)  Lim  of  1821,  p.  213.     (32)  lb.  1822,  p.  81S.     (SS)  Xb.  ieB7»  p.  IBT,  §  &    <ft|4l 
188,  p.  216,  §  16. 
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S  87.  Tlie  chancellor  siiall  prescribe  rules  for  the  examination  of  art.  3. 
80  that  an  order  may  be  entered  by  either  party,  requiring  !j^[^^[^^ 


adTerse  party  to  proceed  and  finish  such  examination,  within  such  prencnbed. 
le  as  the  chancellor  shall,  by  general  rules,  direct,  and  precluding 
r  farther  or  other  examination  of  witnesses,  after  the  expiration  of 
di  time,  without  the  special  order  of  the  chancellor,  or  of  the  vice- 
anoellor  authorised  to  hear  the  cause. 

S  8B.  He  chancellor  may,  from  time  to  time,  make  such  rules  as  ^^ 
£  shall  think  proper,  concerning  the  examination  of  witnesses,  before 
cmuneri  or  commissioners  within  this  state,  and  concerning  the  use 
*  written  interrogatories  for  the  examination  of  witnesses  residing 
It  of  this  state. 

S  89.  The  testimony  of  all  witnesses  shall  be  reduced  to  writing ;  TeMimony. 
id  when  taken  before  a  commissioner  or  examiner,  shall  be  signed 
f  the  witnesses  and  filed  in  the  office  of  the  clerk  of  the  court,  or  re- 
irter,  or  assistant  register,  in  which  the  bill  and  other  proceedings  in 
because  shall  have  been  filed.'* 

S  90.  Subpcenas  to  hear  judgment,  shall  not  be  necessary;  but  all  nriDcin^ 
aoKs  ihall  be  brouglit  to  hearing,  under  such  rules  as  the  chancellor  boarinf . 
Ul  from  time  to  time,  prescribe.'^ 

SSL  After  the  expiration  of  thirty  days  from  the  time  a  final  de-  R«cordor 
cne  shall  have  been  entered  in  the  minutes  of  the  court,  if  no  appeal  Eow1?ad?!c 
dull  have  been  entered  therefrom,  and  if  no  petition  for  a  rehearing*'^ 
Ul  have  been  presented,  upon  being  required  by  either  party,  the 
rqpster,  assistant  register  or  clerk,  by  whom  such  final  decree  shall 
ktre  been  entered,  sliall  attach  together  the  bill,  pleadings  and  other 
p^rs  filed  in  the  cause,  together  with  the  taxed  bill  of  costs  therein, 
ind  shall  annex  thereto,  a  fair,  engrossed  copy  of  the  decretal  order  of 
die  chancellor  or  vice-chancellor,  signed  by  the  chancellor,  or  by  the 
▼ice<hancellor  rendering  such  decree,  and  countersigned  by  the  re- 
p*w,  assistant  register  or  clerk,  who  entered  the  same.''' 

5  9i.  The  papers  and  proceedings  so  attached,  annexed  and  signed,  whoro  fUed, 
•Wl  then  be  filed  by  the  register,  assistant  register  or  clerk,  and  shall 
'^HDiin  of  record  in  his  office;  and  such  filing  shall  be  deemed  an  en- 
^^^^loKntofthe  decree  and  proceedings,  with  the  like  effect  as  was  for- 
merly given  to  enrolled  decrees.^''^ 

S93.  The  register  and  assistant  register,  or  clerk,  shall  make  and  cortoindc- 
P^>6iTe  an  alphabetical  docket,  in  which  shall  be  entered,  upon  the  dodfctti. 
""(■fltof  any  party  thereto,  all  final  decrees  so  filetl  and  enrolled,  di- 
'^'clBy  the  payment  of  any  debt,  damages,  costs  or  other  sum  of  mo- 
ay. 

vM.  Upon  such  request  being  made,  and  on  the  party  paying  the  contenti  of 
m$  aUowed  for  docketing  such  decree,  and  for  making  and  send-  toSi^l 

(It)  Ltwi  ofiaSS^  p.  214,  §  is.    (86)  1  R.  L.  p.  491,  §  18.    (37)  lb.  §& 


liovtf 
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iDg  transcripts  of  such  docket,  as  bereinafierdirBCled,llien^ 
nstam  register  or  clerk,  shall  enter  in  nidi  docket  astafteiBfl&l  < 
decree,  containing, 

1.  The  names  at  length  of  all  the  parties  to  such  deoee,  da 
ing  particolarli' those  against  whom  it  is  rendered,  the  coonty  of 
thej  are  respectivelr  residents,  if  thej  are  residents  of  this  stal 
if  not,  the  state,  or  country  in  which  they  reside,  and  their  title 
or  profesrion,  if  anj  such  be  stated  in  the  proceedings  on  whi 
decree  is  founded: 

2.  The  amount  of  the  debt,  damages,  costs  or  other  sum  of  \ 
directed  to  be  paid  bv  such  decree : 

3.  The  hour  and  dar  of  entering  such  docket : 
And  such  statement  shall  be  repeated  under  the  name  of  etc 

son  against  whom  the  decree  was  rendered^  in  the  alphabetica] 
of  their  names  respectiFely. 

S  95.  The  register,  assistant  register  or  clerk,  entering  such  d 
Mt'ofU^  shall  immediately  transmit  a  certified  transcript  thereof^  to  each 
***^  clerks  of  the  supreme  court,  in  the  cities  of  New-Yoric  and  Al 
and  in  the  Tillage  of  Utica ;  and  the  said  clerks,  on  the  receipt 
of,  shall  immediately  enter  such  transcripts,  with  their  dod 
judgments  in  the  supreme  court,  in  the  same  manner  as  the  trani 
of  such  judgments,  except  that  they  shall  designate  in  the  mai 
such  entry,  that  the  same  is  made  of  a  decree  in  the  court  of  day 

noekedaf  ^  ^^'  Evcry  final  decree,  which  shall  hereafter  be  mads 
oMM^uod  ^^^'^^  ^f  chancery,  directing  the  payment  of  any  debt,  damages. 
rMieitmte.  ^^  gmn  ^f  money,  shall  bind  and  be  a  charge  upon  the  lands, 
ments,  real  estate  and  chattels  real,  of  every  person  against  whoi 
decree  shall  be  rendered,  which  such  person  may  have  at  the  t' 
the  docketing  of  such  final  decree  by  the  register,  assistant  n 
or  clerk,  as  herein  before  directed,  or  which  such  person  shall  m 
at  any  time  thereafter. 

Whrnehtrg*     S  97.  Evory  such  final  decree  shall  cease  to  be  a  lien,  or  t 

wcteiocaMt.  any  such  property,  against  purchasers  in  good  faith,  and  agaii 

cumbrances  subsequent  to  such  decree,  by  mortgage,  judgment,  i 

or  otherwise,  from  and  after  ten  years  from  the  time  of  filing  89 

crce. 

Diaebtife  of  S  98.  Upon  producing  and  filing  with  the  register,  assistant 
putj.  '  ter  or  clerk,  with  whom  any  decree  may  have  been  docketed,  a 
ten  acknowledgment  by  the  party  in  whose  favor  such  decree  wi 
dered,  that  he  has  been  fully  paid  and  satisfied  the  amount  of  a 
nies  directed  to  be  paid  by  such  decree,  certified  by  some  vice 
cellor  or  master  in  chancery,  to  have  been  duly  acknowledged 
him  by  the  party  signing  the  same,  and  that  such  party  was  I 
or  made  known  to  him  by  competent  proof,  the  register,  asnsb 
gister  or  cierk,  shall  enter  in  the  docket  of  such  decree,  a  WKtid 
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i  discharge  thereof;  and  such  decree  shall  thereupon  be  discharged,    art.  3. 
1  be  of  no  force  or  validity.  ^•^^^-W' 

S  99«  The  court  shall  have  power  to  order  the  docket  of  a  decree  ib.  by  court. 
be  diflchargedi  upon  a  hearing  of  the  parties,  and  upon  satisfactory 
rideoce  that  such  decree  has  been  fully  paid  and  satisfied. 

S 100.  Upon  any  decree  being  so  discharged,  and  upon  any  de-  Diachaiff, 
fM  bong  wholly  reversed  or  vacated,  the  register,  assistant  register  c«inifM  to 
ir  dnk,  with  whom  the  same  may  have  been  filed,  shall  immediately  Man^torki. 


xanmit  to  the  clerks  of  the  supreme  court,  a  certificate  of  such  fact, 
irho  sbdl  diereupon  enter  in  the  transcript  of  the  docket  of  such  de- 
Tee,  the  &ct  that  the  same  is  discharged,  reversed  or  vacated. 

S  101.  When  it  shall  appear  to  the  chancellor,  to  a  vice-chancel-  ^^^J^i 
lor,  or  to  any  master  authorised  to  tax  costs  in  the  court  of  chancery,  J?^^i^' 
AHt  die  depositions  of  any  witnesses  have  been  unnecessarily  prolix, 
or  that  such  depositions  were  unnecessary  in  the  cause,  the  charges 
Amfor  shall  be  disallowed  in  the  taxation  of  costs,  either  as  against 
Ab  advene  party,  or  as  between  solicitor  and  client.     And  the  chan-  ^^  fo- 
cdor,  or  vice-chancellor  may,  at  the  hearing  of  any  cause,  order  that 
aDdkmuce  shall  be  made  to  a  solicitor  for  any  such  depositions,  or 
far  nqr  odier  proceeding  which  shall  appear  to  have  been  unnecessa- 

ijj  or  fir  any  pleading  which  shall  appear  to  have  been  unnecessarily 
inlo. 

S  102.  Such  of  the  minutes  of  the  court  as  the  chancellor  shall  di-  sooki  or 
net,  riiall  be  fairly  transcribed  into  books  to  be  provided  for  that  pur-  "^" 
fOM,  in  such  manner  and  under  such  regulations  as  he  shall  prescribe.'® 

S  103.  Such  transcripts,  ailer  they  shall  have  been  duly  compar-  Effect  thero- 
«d  with  the  original,  and  approved  by  the  chancellor,  shall  have  the  ° ' 
Aeeflkct  as  the  original  minutes  of  the  court.'® 

8  104.  The  court  may  enforce  performance  of  any  decree,  or  obe-  ExwutioM 
fisnoe  thereto,  by  execution  against  the  body  of  the  party  against  °°  ^**"**- 
^riiomsuch  decree  shall  have  been  made ;  or  by  execution  against  the 
goodi  and  chattels,  and  in  default  thereof,  the  lands  and  tenements  of 
■odipiity.     But  no  process  shall  be  issued  on  any  final  decree,  until 
Ae  flune  shall  have  been  enrolled,  as  herein  before  provided.'^ 

8 105.  Until  an  actual  levy,  no  goods  or  chattels  shall  be  bound  Levy  on  por- 
\j  iQch  execution,  as  against  a  purchaser,  without  notice.'*  ^."**  ^^ 

S 106.  Whenever  a  bill  shall  be  filed  in  any  court  of  equity,  for  NoUcoain 
'^■f^  bt  the  benefit  of  the  creditors  generally  of  any  person  or  of  h^w  paubii 
"V  oUde,  or  for  the  benefit  of  any  other  persons  than  the  complain- 
*B^  vbo  will  come  in  and  contribute  to  the  expense  of  such  suit, 
^^^  cider  which  may  be  made  thereon,  requiring  such  creditors  or 
^^  persons  to  exhibit  their  demands,  shall,  in  all  cases,  be  publish- 
MoQGe in  each  week,  for  at  least  three  weeks,  and  as  much  longer  as 

(88)  SMiion  kw«,  1818,  p.  96.    (88)  1  R.  L.  p.  487,  §  4. 
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TITLE  i  tJie  court  may  direct,  in  the  state  paper,  and  in  a  newspaper  prii 
^^^^'^^^^  in  the  county  where  such  demands  are  required  to  be  exhibited. 

Abatement  of  S  107.  When  the  cause  of  action  shall  survive,  no  suit  in  chanc 
shall  abate  by  the  death  of  one  or  more  of  the  complaiiiants  or 
fendants ;  but  upon  satisfactory  suggestion  to  the  court  of  mch  dei 
the  suit  shall  proceed  in  fevor  of,  or  against  the  surviving  partiea 

^'  S  108.  When  one  or  more  of  the  complainants  or  defendants  si 

die,  and  the  cause  of  action  shall  not  survive,  the  suit  shall  abate  q 
as  to  the  person  or  persons  so  dying;  and  the  surviving  partiea  I 
proceed  without  reviving  the  suit.*® 

Sw*{Il%'rv!i.  ^  ^^^'  ^^  ^^"  ^^  revivor  shall  be  necessary  to  revive  a  suit  agai 
the  representatives  of  a  deceased  defendant ;  but  the  court  may, 
order,  direct  the  same  to  stand  revived,  upon  the  petition  of  the  00 
plainant.** 

SSi^iK^  S  110.  A  copy  of  such  order  shall  be  served  upon  the  represeo 
tives  against  whom  the  revival  b  ordered ;  who  shall  be  allowed  eigl 
days  after  such  service,  to  appear  and  answer,  or  disclaim/* 

ProcMdinn       ^  111.  If  they  shall  not,  within  that  time,  appear  and  ^nswtf 

inappeahiif,  disclaim,  the  court,  upon  due  proof  of  the  service  of  such  order,  n 

cause  their  appearance  to  be  entered ;  and  in  such  case,  the  aosi 

of  the  deceased  party  shall  be  deemed  the  answer  of  such  reprew 

tives.*® 

i^  $  112.  In  such  case,  if  no  answer  shall  have  been  filed  by  thai 

ceased  party,  the  court  may,  in  its  discretion,  order  the  bill  to  be 
ken  as  confessed  against  such  representatives,  or  compel  them  to  1 
swer  by  attachment  or  otherwise.*® 

Proeeedinn  ^  113.  If  the  deceascd  party  shall  have  answered,  and  tbecQ 
aiMwerro-  plaiuant  shall  deem  it  necessary  to  obtain  a  further  answer  from 
representatives,  the  petition  -for  revival  shall  state  the  matters  u 
which  such  further  answer  is  required,  and  a  copy  of  such  petit 
shall  be  annexed  to  a  copy  of  the  order  to  be  served  on  such  repres 
tatives. 

>b-  S  1 14.  In  such  case,  if  the  representatives  shall  not  appear  andj 

in  such  further  answer,,  or  disclaim,  within  eighty  days  after  tk  i 
vice  of  the  petition  and  order,  the  court,  upon  due  proof  of  sudi  i 
vice,  may  order  the  petition  to  be  taken  as  confessed,  or  compel  IK 
further  answer  by  attachment  or  otherwise. 

Revival  of  ^  1 15.  Whcu  a  complaiuaut  shall  die,  and  the  cause  of  action  A 
not  survive,  his  representatives  may,  on  affidavit  of  such  death,  i 
on  motion  in  open  court,  be  made  complainants  in  the  suit,  and  bep 
mitted,  if  necessary,  to  amend  the  bill.*^ 

(4t)  1 R.  L.  p.  488,  §7.    (41)  A.  p.489,  § t. 
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16.  The  defiuidant  shall  be  compelled  to  answer  such  amended    akt.  4. 


nd  the  causes  shall  proceed  to  issue  and  a  hearing,  as  in  ordinary 

17.  When  the  representatives  shall  not  cause  tliemselves  to  be  ib  to  comp«. 
oomplainants  within  eighty  days  after  the  death  of  a  deceased  tTvM^"^ 
Innant,  the  sunriving  complainant  may  proceed  to  make  them 
ints  in  the  suit,  as  in  cases  where  the  representatives  of  a  de- 
1  defendant  are  made  parties/^ 

118.  If  there  be  no  surviving  complainant,  or  he  shall  neglect  or  ib. 
\  Id  proceed  against  the  representatives  of  the  deceased  com- 
iDt  as  defendants,  the  court,  upon  the  petition  of  the  original  de- 
ttj  may  order  such  representatives  to  show  cause,  at  a  certain 
be  named  in  such  order,  why  the  suit  should  not  stand  revived 
ir  Dames,  or  the  bill  be  dismissed,  as  &r  as  the  interests  of  such 
entatives  are  concerned. 

19.  If  no  such  cause  be  then  shown,  the  court,  upon  proof  of  ib.   * 
aaonable  service  of  a  copy  of  the  order  upou  such  representa- 
wmy  order  the  revival  of  the  suit  in  their  names,  or  the  dismissal 
I  IhU,  with  costs,  or  otherwise. 

no.  If  a  defendant  shall  die,  and  the  cause  of  action  shall  not  B«vhrgibr 
re,  and  the  complainant  shall  neglect  or  refuse  to  procure  an  or-  itirvivini, 
r  the  revival  of  the  suit,  the  court  may  order  it  to  sti^d  revived, 
the  petition  of  a  surviving  defendant,  against  the  representatives 
deosased  party. 

21.  In  such  case,  the  surviving  defendant  may  proceed  against  ib. 
representatives,  in  the  same  manner  as  a  complainant,  to  compel 
to  appear,  abide  the  answer  of  the  deceased  party,  or  answer,  if 
gwer  be  required,  or  to  have  the  bill  or  his  petition  taken  as  con- 
1  against  them ;  and  the  court  may,  in  its  discretion,  stay  the  suit 
linst  him,  until  such  proceedings  shall  have  been  had. 

ARTICLE  FOURTH. 

Proceedings  against  Absent^  Concealed^  and  Non-Resident 

Defendants. 

tL  In  what  cases,  &c.  order  to  be  made  that  defendant  appear. 

tL  Time  within  which  appearance  shall  be  required. 

U.  Order  how  published;  when  publication  unnecessary. 

B.  Time  for  appearance  may  be  extended. 

%.  Consequence  of  default  in  appearing;  reference  to  master. 

127.  I>Bty  of  master;  proof  of  facts  in  cause. 

k&  Cases  in  which  complainant  must  be  examined* 

HI.  Master  to  report  proceedings  thereon. 

WL  Performance  of  decree  how  enforced. 

n.  Property  not  to  be  delivered  until  security  be  giren. 

132.  Deme  may  be  satisfied,  upon  security  being  gircn. 

19  a  1S4.  Terms  on  which,  and  when,  defendant  may  answer  bilK 

U6.  When  decree  to  be  confirmed. 


(42)  I  R.  L.  p.  4S9,  §  7. 
OL.  II.  S4 
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TITLE  2.    S'c.  196u  0«evee  in  foiti  acainat  mortgagon. 
y^y^^  1S7.  When  they  may  appear;  proceedings  thereon. 

138.  Salea  not  aiSeeted  by  appearance  of  defendant,  &c. 

ca^Min  S  122.  After  the  filing  of  a  bill,  the  court  shall  make  an  order  for 

for  appear-  the  appearance  of  a  defendant  at  a  future  day  therein  to  be  specified^ 
mad«.         as  herein  after  directed,  in  the  following  cases : 

1 .  When  the  defendant  resides  out  of  this  state,  upon  proof  by  affi- 
davit of  that  fact: 

2.  When  the  defendant  is  a  resident  of  this  state,  upon  proof  by 
affidavit,  that  process  for  his  appearance  has  been  duly  issued,^  and 
that  the  same  could  not  be  serv^,  by  reason  of  his  absence  ttoaij  or 
concealment  within,  the  state,  or  by  reason  of  his  continued  absence 
from  the  place  of  his  residence.^' 

Time  for  $  123.  The  Order  shall  require  the  defendant  to  appear  and  an- 

swer the  bill,  as  follows : 

1.  If  he  be  a  resident  of  the  state,  within  three  months  irom  its 
date: 

2.  If  he  be  not  a  resident  of  this  state,  but  of  some  other  of  the 
United  States,  or  of  one  of  the  territories  thereof,  or  of  either  of  the 
provinces  of  Canada,  within  four  montlLs  from  its  date: 

3.  If  he  be  a  resident  of  any  other  state  or  country  not  before  men- 
tioned, within  nine  months  from  its  date.^^ 

orJerhow        S  124.  Such  Order  shall  be  published  within  twenty  days  after  it 
pubUtbed.     ^j^^jj  j^^^^  j^^^  made,  in  the  state  paper,  and  such  other  public  paper    . 

printed  in  this  state,  as  the  court  may  direct,  for  eight  weeks  in  suo> 
When  pubii'  cessiou,  and  once  at  least  in  each  week ;  but  such  publication  shall    : 
eatjon^Dotne-  ^^^  j^  ncccssary,  lu  any  case  in  which  a  copy  of  such  order  shall  hafe    ' 

been  served  on  such  absent,  concealed  or  non-resident  defendant,  po^ 
sonally,  at  least  twenty  days  before  the  time  prescribed  for  the  ap- 
pearance of  such  defendant.^  ^ 

Timeforap-      S  125.  The  chanccllor  may,  if  necessary,  by  further  order  extend    \ 
raiiuKSd.*'^  the  time  for  the  appearance  of  such  defendant ;  and  in  that  case,  shall 
direct  the  publication  of  such  further  order  for  so  long  a  time  as  he 
shall  fix.«  j 

Proeeedinga       S  126.  If  the  defendant  shall  not  appear  within  the  time  limited  in  p 
"the  order,  upon  due  proof  of  such  publication  as  shall  have  been  le-    . 
quired,  or  of  the  personal  service  of  such  order  as  herein  provided, 
the  complainant's  bill  shall  be  taken  as  confessed,  and  the  court  shall 

ftefbrcaoc*    dircct  a  reference  to  a  master,  to  take  proof  of  the  facts  and  circunh 
stances  stated  in  such  bill.^' 

Dutyofmaa-      S  127.  The  mastcf  to  whom  such  reference  is  made,  shall  take 

tor  * 

such  proofe  as  may  be  offered.     The  bill  shall  not  be  considered  as 
'^  '       evidence  of  any  fact  stated  therein ;  but  when  so  directed  by  flie 

(43)  lR.L.p.489,§9. 
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ncellor,  the  master  may  receive  the  testimony  of  the  complaiimut    ^^-^ 
^Tidence. 

5  1S8.  Whenever  the  bill  shall  have  been  filed  for  the  pajrment  or  wbon 
■frction  of  any  sum  of  money,  the  court  shall  direct  that  the  com-  t!v^ 
linant  be  examined  by  the' master,  as  to  any  pajrments  that  may 
fe  been  made  to  him,  or  to  any  person  for  his  use,  on  account  of 
a  dmand  mentioned  in  the  bill,  and  which  ought  to  be  credited  on 
di  demand. 

S  ltd*  The  master  shall  report  the  prods  and  examinations  had Mast«ru>  i»- 
(ure  Sm ;  and  on  the  coming  in  thereof,  the  chancellor  shall  make 
ii  order  thereupon,  as  shall  be  just. 

5  ISO.  Process  shall  then  issue  to  compel  the  performance  of  such  Decree  Low 

.  enforoad. 

;ree,  either  by.  sequestration  of  the  real  and  personal  estate,  of  the 
isiidant,  or  such  part  thereof  as  shall  be  deemed  sufficient ;  or  where 
f  speciiSc  estate  or  effects  are  demanded  by  the  bill,  by  causing  pos- 
non  of  the  property  so  demanded,  to  be  delivered  to  the  complain- 

S 131.  Possession,  in  the  case  last  mentioned,  shall  not  be  deliver-  seenrHr  n- 

.»■  .«  ■    *      _     I    II  t  •  ■  •.  1  •  1   quired  uieM- 


lutii  the  complainant  shall  have  given  such  security,  and  in  such  tain 
an  as  the  court  shall  direct,  to  abide  the  order  of  the  court  touching 
e  restitution  of  the  estate  or  effects  delivered,  in  case  the  defendant 
■fl  appear  and  be  admitted  to  defend  the  suit 

S  132.  Upon  the  like  security  being  given,  the  court,  when  a  se-  ib. 
estration  shall  have  issued,  may  order  the  decree  to  be  satisfied  out 
the  estate  and  efTects  sequestered ;  but  if  such  security  shall  not  be 
ven,  the  estate  and  effects  sequestered  shall  remain  under  the  di- 
ction of  the  court,  to  abide  its  further  order.^* 

S  133.  If  the  defendant  against  Whom  such  decree  shall  have  been  when  de- 
ade,  or  his  representatives,  shall  afterwards  appear  and  petition  to  amwrr  i^iif 
e beard,  the  party  so  petitioning,  upon  paying,  or  securing  to  be  paid, 
odh  costs  as  the  court  shall  adjudge,  shall  be  admitted  to  answer  the 
romphinant^s  bill ;  and  the  suit  shall  then  proceed,  in  like  manner  as 
f  such  defendant  had  appeared  in  due  season,  and  no  decree  had  been 
nade.** 

S  134.  The  defendant,  or  his  representatives,  must  so  appear  with-  Time  wiien. 
a  one  year  after  notice  in  writing  of  the  decree  shall  have  been  given 
^Um  or  them  ;  and  within  seven  years  afler  the  making  of  the  de- 
cne,  when  such  notice  shall  not  be  given.^^ 

S 195.  If  the  defendant  or  his  representatives  shall  not  so  appear  wken  decree 
Wore  the  expiration  of  one  year  after  such  notice  shall  have  been  ed.  ***" ' 
gnvD,  and  if  not  given,  of  seven  years  after  the  making  of  the  de- 
cree, the  court  shall  then,  by  order,  confirm  the  decree  against  the 
defisodant,  and  against  all  persons  claiming  under  bin^  by  virtue  of 

(•14)  1  R.  L.  p.  4S9,  §  9. 
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TITLE  8.  any  act  subsequent  to  the  comnriencennent  of  the  suit,  and  ma 
^'^"^'^^^  such  further  order  in  the  premises  as  shall  be  just  and  reasons 

DwMe  S  136.  If  the  bill  shall  have  been  filed  to  procure  the  fon 

mm.        or  satisfaction  of  a  mortgage,  the  court,  instead  of  proceeding 

questration  in  the  manner  herein  before  directed,  may  decree  i 

the  mortgaged  premises,  or  of  such  part  thereof  as  may  be  m 

to  discharge  the  mortgage,  and  the  costs  of  suit,  as  in  other  ci 

wh«nu>  np  S  137.  In  the  case  mentioned  in  the  last  preceding  sectior 
^"'  ^'  defendant,  at  any  time  before  the  sale  of  the  mortgaged  premisi 
appear  and  pay  to  the  complainant  such  costs  as  the  court  shall 
the  court  shall  stay  the  sale ;  and  the  same  proceedings  shall  fa 
after  had,  as  if  the  defendant  had  been  served  with  process, ; 
regularly  appeared.^' 

s-iiMintiie  S  138.  No  sale  and  conveyance  regularly  made  under  the 
b^  4ef^-  ing  provisions,  upon  a  bill  filed  for  the  foreclosure  or  satisfact 
Ml  •  appear-  „fjQ|^gagg^  glj^H  be  affectcd  or  prejudiced  by  the  appearance  of 

fendant  within  the  one  year,  or  the  seven  years  herein  before 
c^mfi^imtat  ed,  nor  by  any  other  proceeding ;  but  such  defendant,  or  his  re 
diSnS  ^  tativcs,  may,  at  any  time  within  seven  years  after  the  decree  o 
such  sale,  file  a  bill  against  the  complainant,  or  his  representat 
account  for  all  monies  received  by  them,  by  virtue  of  such  dean 
and  above  the  amount  justly  due  on  the  mortgage,  and  costs  ( 
and  the  court  shall  proceed  upon  such  bill,  according  to  the  e< 
the  case,^* 

ARTICLE  FIFTH. 

Of  the  Granting  of  Injunctiom  to  stay  Proceedings  at 

Bbc.  189.  Tritli  ia  personal  aetiona  not  to  be  stayed,  until  bond  be  giren. 

140.  Prenreqidsites  for  staying  proceedings  after  rerdict,  in  personal  aetiona. 

141.  lb.  for  staying  proceedings  after  judgment. 

142.  When  money  deposited  may  be  paid  to  plaintiff  at  law. 

148.  Proceedings  if  final  decision  be  in  his  fayor. 

144.  Pie-reqaisites  for  staying  proceedings  after  verdict  in  ejectment,  &e. 

145.  Damages  of  staying  proceedings,  how  ascertained. 

146.  Bond  may  be  rcceiTed  instead  of  deposit  of  monies. 

1^.  In  certain  cases,  deposits  and  bonds  maybe  dispensed  with. 
1^.  Sufficiency  of  sureties  in  bonds,  how  ascertained. 

149.  Bonds  herein  required,  where  and  when  to  be  filed. 

150.  Bonds,  when  to  be  deiiTered  to  obligee  for  prosecution. 

Btsrinifr  rri.iii  S  139.  No  injuuctiou  shall  be  issued  to  stay  the  trial  of  a 
irtjoir""'  sonal  action  at  issue  in  a  court  of  law,  until  the  party  applyinj 
for,  shall  execute  a  bond,  with  one  or  more  sufficient  sureties 
plaintiff  in  such  action  at  law,  in  such  sum  as  the  chancellor 
ter  dlowing  the  injunction  shall  direct,  conditioned  for  the  p 
to  the  said  plaintiff  iind  his  legal  representatives,  of  all  monia 
may  be  recovered  by  such  plaintiff  or  his  representatives,  or 
lection  of  which  may  be  stayed  by  such  injunction,  in  such  a 

(45)  1  R.  L.  p.  499.  §  ?).    (46)  lb.  p.  493,  §  21, 12  k  2£ 
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ART1CI«£  SIXTH.  ART.  & 

ftke  Powers  and  Proceedings  of  the  Courts  upon  BiUsfor  the 
Faredasure  or  Satisfaction  of  Mortgages. 

Bc.  1SL  Upon  sveh  liiDfl,  eonxt  may  deeree  sale  of  premiies. 
UL  "Maj  daeiee  fmjmaid.  of  baluiee  due  after  sale. 
VOL  9mtM  at  kw  pndiibited,  after  fiUng  bilL 
UL  Pay  ufeeul  of  balance  by  inrety  of  mortgagee,  may  be  decreed. 
IB.  PtoeeediBgB  at  law  to  be  stated  in  biU. 
U8L  la  certain  case,  execution  at  law  must  haye  been  returned. 
in.  Wm  cf  mortgaged  premisei,  when  and  by  whom  to  be  made. 
UBi  Dfeidf  tkeraon;  their  effect. 
19i>  Pluieulj  ei  sales,  how  applied. 
MBl  Ssplai,  when  to  be  invetted. 

Ifl.  IMmdaat  OMy  dismiu  bill,  on  paying  portions,  &c.  due. 
MBL  Phweedings  if  payment  made  after  decree  for  sale. 
Mb  PiRiceediBga  if  no  pajrment  made;  when  part  of  premises  to  be  sold. 
Ml.  riw  finliii|.s  to  cdlect  subsequent  instalments. 

Ib  what  cases,  the  whole  of  mortgaged  premises  to  be  sold. 

Aroeeeds  of  sales,  in  such  cases,  how  applied. 


S 151.  Whenever  a  bill  shall  be  filed  for  the  foreclosure  or  satisfao  ssi«of  pre- 
6m  of  a  mortgage,  the  court  shall  have  power  to  decree  a  sale  of  the  decreed. 
Hrtg^ned  premises,  or  such  part  thereof  as  may  be  sufficient  to  dis- 
dHvgethe  amount  due  on  the  mortgage,  and  the  costs  of  suit.  ^"^ 

S 1S2.  When  a  bill  shall  be  filed  for  the  satisfaction  of  a  mortgage,  bSSJU  dw 
tteooort  shall  not  only  have  power,  to  decree  and  compel  tlie  delive-  jJ^JJ^J^- 
7  of  the  possession  of  the  mortgaged  premises  to  the  purchaser  there- ^"'*^- 
jC  bat  on  the  coming  in  of  the  report  of  sale,  the  court  shall  also  have 

Cr  to  decree  and  direct  the  payment,  by  the  mortgagor,  of  any  ba- 
of  the  mortgage  debt,  that  may  remain  unsatisfied  after  a  sale  of 
fte premises,  in  the  cases  in  which  such  balance  is  recoverable  at  law; 
nd  for  that  purpose,  may  issue  the  necessary  executions,  as  in  other  J^^^comH- 
CHes,  against  other  property  of  the  mortgagor,  or  against  his  person. 

S  153.  AAer  such  bill  shall  be  filed,  while  the  same  is  pending:,  S"''" »( i^^ 
tnd  after  a  decree  rendered  thereon,  no  proceedmgs  whatever  shall  bc 
had  at  law,  for  the  recovery  of  the  debt  secured  by  the  mortgage,  or 
any  part  thereof;  unless  authorised  by  the  court  of  chancery. 

S  154.  If  the  mortgage  debt  be  secured  by  the  obligation  or  other  Payment  by 
endeooe  of  debt  hereafter  executed,  of  any  other  person  besides  the  mortxapor. 
mortgagor,  the  complainant  may  make  such  person  a  party  to  the  bill, 
od  the  court  may  decree  payment  of  the  balance  of  such  debt  remain- 
ing tinsatisfied,  after  a  sale  of  the  mortgaged  premises,  as  well  against 
*Qdi  other  person  as  the  mortgagor,  and  may  enforce  such  decree  as  in 
oAercaies. 

S  155.  Upon  filing  a  bill  for  the  foreclosure  or  satisfaction  of  a  khi  to  8tHt<i 
""wrtgage,  the  complainant  shall  state  therein,  whether  any  i)rocecd-  S[*ia*^  "'^^ 
'Dp  have  been  had  at  law,  for  the  recovery  of  tlic  debt  secured  there- 
W)  or  any  part  thereof;  and  whether  such  debt,  or  any  part  thereof, 
*»•  been  collected. 

(47)  1  R.  L.  p.  490,  §  11,  and  498,  §  21. 
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retnroed. 


by 

whom  and 
to  be 


DeediUioie- 
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Their  effect. 


Proceeds  of 


Bnrplof, 
when  to  be 
inreited. 


WbeobUlto 
be  dimiaMd, 
oapeynent 
of  cam  doe, 
Ike. 


Pioceedingf 
to  •tey,  in 
certain  caee. 


S  156.  If  it  appear  that  any  judgment  has  been  obtained  in  a  nit 
at  law,  for  the  monies  demanded  hy  such  bill,  or  anj  part  thereof  ai 
proceedings  shall  be  had  in  such  case,  unless  to  an  execution  agunl 
the  property  of  the  defendant  in  such  judgment,  the  sheriff  shall  Imiv 
returned  that  the  said  execution  is  unsatisfied,  in  whole  or  in  fi^ 
and  that  the  defendant  has  no  property  whereof  to  satisfy  such  exsCjj^ 
tion,  except  the  mortgaged  premises. 

S  157.  All  sales  of  mortgaged  premises,  under  the  decree  of  ll^, 
court  of  chancery,  shall  be  made  by  a  master  in  chancery,  in  tbecQMlp 
ty  where  the  premises  or  some  part  of  them  are  situated,  unless  oAlt 
wise  directed  in  the  decree  of  sale.^® 

S  158.  Deeds  shall  thereupon  be  executed  by  such  master, 
shall  vest  in  the  purchaser  the  same  estate,  (and  no  other  or 
that  would  have  vested  in  the  mortgagee,  if  the  equity  of 
had  been  foreclosed;  and  such  deeds  shall  be  as  valid  as  if  the 
were  executed  by  the  mortgagor  and  mortgagee,  and  shall  be  aii 
bar  against  each  of  them,  and  against  all  parties  to  the  suit  in 
the  decree  for  such  sale  was  made,  and  against  their  heirs 
and  all  claiming  under  such  heirs.^^ 

S  159.  The  proceeds  of  every  sale  made  under  the  deciw 
court  of  chancery,  shall  be  applied  to  the  discharge  of  the  debt 
ed  by  such  court  to  be  due,  and  of  the  costs  awarded ;  and  if 
shall  be  any  surplus  it  shall  be  brought  into  court  for  the  use  of 
defendant,  or  of  the  person  who  may  be  entitled  thereto,  subject 
order  of  the  court.^® 

S  160.  If  such  surplus,  or  any  part  thereof,  shall  remain  il 
said  court  for  the  term  of  three  months,  without  being  applied  fVi 
chancellor  shall  direct  the  same  to  be  put  out  at  interest,  under 
direction  of  the  court,  for  the  benefit  of  tlie  defendant,  his  re 
tives  or  assigns,  to  be  paid  to  them  by  the  order  of  such  court,** 

5  161.  Whenever  a  bill  shall  be  filed  for  the  satisfaction  or 
closure  of  any  mortgage,  upon  which  there  shall  be  due  any  iuluMfi 
or  any  portion  or  instalment  of  the  principal,  and  there  shall  be  sttir 
portions  or  instalments  to  become  due  subsequently,  the  bill  aUtl* 
dismissed,  upon  the  defendant's  bringing  into  court,  at  any  tiwlM^ 
fore  the  decree  of  sale,  the  principal  and  interest  due,  with  codto.^ 

S  162.  If  after  a  decree  for  sale  entered  against  a  defetfdifltl' 
such  case,  he  shall  bring  into  court  the  principal  and  interest  ttk^ 
with  the  costs,  the  proceedings  in  the  suit  shall  be  stayed ;  but  d>|| 
court  shall  enter  a  decree  of  foreclosure  and  sale,  to  be  enforced  If ' 
further  order  of  the  court,  upon  a  subsequent  default  in  the 
of  any  portion  or  instalment  of  the  principal,  or  of  any  interest 
after  to  grow  due.^' 


'd\ 


W^l 


(48)  1  K.  L.  p.  490,  §  11.    (49)  lb.  §  12. 
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ABT1GI«£  SIXTH.  ART.  & 

Cffke  Powers  and  Proceedings  of  the  Courts  upon  BiUsfor  the 
Foredosure  or  Satisfaction  of  Mortgages. 

8cc.  181.  UpoB  mich  bills,  court  mtj  deeree  sale  of  premises. 
IS.  Mkj  d«ei<ee  psyBMBt  of  bahaee  due  alter  sak. 
m.  Swts  at  hew  proliilntad,  after  filing  biU. 
154  FqnBciit  of  balance  by  sorety  of  mortgagee,  may  be  decreed. 
ISk  Pneeedings  atlaw  to  be  stated  in  bill. 
W.  In  certain  case,  execution  at  law  must  baye  been  retomed. 

187.  flUea  cfmortgaged  premises,  wben  and  by  wbom  to  be  made. 
IflBL  I>Mds  theraon;  tbeireifeet 

188.  ftoiecds  of  sales,  bow  applied. 
188.  Sarphu,  when  to  be  inrested. 

161.  IMoidant  may  dismiss  bill,  on  paying  portions,  &c.  dae. 

181.  IVoceedings  if  payment  made  after  decree  for  sale. 

ML  Piroceediags  if  no  pajrment  made;  when  part  of  premises  to  be  sold. 

IM.  Piroceedings  to  collect  subsequent  instalments. 

186.  In  what  cases,  the  wholo  of  mortgaged  premises  to  be  sold. 

106.  n«eceds  of  sales,  in  such  cases,  how  applied. 

S  151.  Whenever  a  bill  shall  be  filed  for  the  foreclosure  or  satisfao  ssisofpre- 
tkm  of  a  mortgage,  the  court  shall  have  power  to  decree  a  sale  of  the  decreed. 
wortfftgBd  premises,  or  such  part  thereof  as  may  be  sufficient  to  dis- 
diargetbe  amount  due  on  the  mortgage,  and  the  costs  of  suit.^'^ 

S  152.  When  a  bill  shall  be  filed  for  the  satisfaction  of  a  mortgage,  llS^^^ 
the  court  shall  not  only  have  power,  to  decree  and  compel  the  delive-  ^Sfj^ 
ij  of  the  possession  of  the  mortgaged  premises  to  the  purchaser  there-  ®'^^' 
ot|  bat  on  the  coming  in  of  the  report  of  sale,  the  court  shall  also  have 
power  to  decree  and  direct  the  payment,  by  the  mortgagor,  of  any  ba- 
lance of  the  mortgage  debt,  that  may  remain  unsatisfied  after  a  sale  of 
the  premises,  in  the  cases  in  which  such  balance  is  recoverable  at  law ; 
^nd  fi>r  that  purpose,  may  issue  the  necessary  executions,  as  in  other  Ho^compei- 
QHKs,  against  other  property  of  the  mortgagor,  or  against  his  person. 
S  153.   After  such  bill  shall  be  filed,  while  the  same  is  pending:.  8uiu|  at  law 

111  f  %  sr  Of  prohibitod. 

and  after  a  decree  rendered  thereon,  no  proceedmgs  whatever  shall  be 
had  at  law,  for  the  recovery  of  the  debt  secured  by  the  mortgage,  or 
any  part  thereof;  unless  authorised  by  the  court  of  chancery. 

$  154.  If  the  mortgage  debt  be  secured  by  the  obligation  or  other  Paymtntby 
evidemoe  of  debt  hereafter  executed,  of  any  other  person  besides  the  mortgsfor. 
mortgagor,  the  complainant  may  make  such  person  a  party  to  the  bill, 
ud  the  court  may  decree  payment  of  the  balance  of  such  debt  remain- 
ing unsatisfied,  after  a  sale  of  the  mortgaged  premises,  as  well  against 
mdi  other  person  as  the  mortgagor,  and  may  enforce  such  decree  as  in 
other  CMes. 

S  155.  Upon  filing  a  bill  for  the  foreclosure  or  satisfaction  of  a  biu  to  suta 
mortgage,  the  complainant  shall  state  therein,  whether  any  proceed-  at  uw.   ^ 
ingB  have  been  had  at  law,  for  the  recovery  of  the  debt  secured  there- 
by, or  any  part  thereof;  and  whether  such  debt,  or  any  part  thereof, 
W  been  collected. 


(47)  1 R.  L.  p.  480,  §  11,  and  <^,  $  21. 
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ri  I'LB  *i.    Sec.  173.  Bond,  when  to  be  prosecuted. 
V^ry^^  174.  Reference  to  master  to  examine  application. 

175.  When  eoutto  antborite  sale,  fto.  of  lands. 

176.  But  no  dispositctt  to  be  made  contrary  to  anj  will. 

177.  Contracts  for  sales,  &c.  to  be  reported;  conveyances  thereon. 
ITS.  Effect  of  sales  and  conreyanees. 

179.  Infant  a  ward  of  court;  application  of  proceeds  of  sries. 

180.  Interest  of  infant  in  proceeds  of  sale. 

181  &  182.  How  claim  of  dower  in  lands  sold,  to  be  satisfied. 

Infant  trus-  S  167.  Wheticver  any  infant  shall  be  seised  or  possessed  of  aorr 
ITTdr^y  lands,  tenements  or  hereditaments,  by  way  of  mortgage^  or  in  trust 
only,  for  others,  the  court  of  chancery,  on  the  petition  of  the  guardiaD 
of  such  infant,  or  of  any  person  in  any  way  interested,  may  compel 
such  infant  to  convey  and  assure  such  lands,  tenements  and  heredita- 
ments, to  any  other  person,  in  such  manner  as  the  said  court  shall  di- 
rect/*' 

Kflectofcon      ^  168.  EvtTy  convcyance  or  assurance,  made  pursuant  to  such  or- 
v«yance.      j^^^  ^j^^jj  |^  ^  g^^  ^j^j  cfiectual  in  the  law,  as  if  the  same  were 

made  by  such  infant  when  of  lawful  age.^^ 

ivrforniaDcc  S  169.  The  court  of  cbaDcery  shall  hare  power  to  decree,  and  ooDh 
^'i^h^^^  pel  a  specific  performance,  by  any  infant  heir  or  other  person^  of  any 
bargain,  contract  or  agreement,  made  by  any  party  who  may  die  be- 
fore the  performance  thereof,  on  petition  of  the  executors  or  adminiftnr 
tors  of  the  estate  of  the  deceased,  or  of  any  person  or  persons  interest- 
ed in  such  bargain,  contract  or  agreement,  and  on  hearing  all  parties 
concerned,  and  being  satisfied  tiiat  the  specific  performance  of  sucb 
bargain,  contract  or  agreement,  ought  to  be  decreed  or  compelled.^ 

Appiicauoii       S  no.  Any  infant  seised  of  any  real  estate,  or  entitled  to  any  ttriB 
reaTtstato  of  f^r  years  in  any  lands,  may,  by  his  next  friend  or  by  his  guardian,  ap- 
mfanu.       ^^y  to  the  court  of  chancery,  for  the  sale  or  disposition  of  his  propertj^ 
in  the  manner  herein  after  directed. ^^ 

aiiardian^.  S  171.  Ou  such  application,  the  court  shall  appoint  one  or  more 
suitable  persons,  guardians  of  such  infant,  in  relation  to  the  proceed* 
ings  on  such  application.^ 

Tofivebond.  S  172.  The  guardians  shall  give  bond  to  the  infant,  to  be  filedwitb 
the  register  or  assistant  register,  in  such  penalty,  with  such  suretiei, 
and  in  such  form  as  the  court  shall  direct,  conditioned  for  the  fridAI 

Its  coodiuon.  performance  of  (he  trust  reposed ;  for  the  paying  over,  investing  and 
accounting  for  all  monies  that  shall  be  received  by  such  guardians 
according  to  the  order  of  any  court  having  autliority  to  give  direc- 
tions in  the  premises ;  and  fur  the  observance  of  the  orders  and  direc* 
tions  of  the  court,  in  relation  to  the  said  trust.^ 

whentobb  S  173.  If  such  bond  be  forfeited,  the  court  shall  direct  it  to  bepn^ 
secuted,  for  the  benefit  of  the  party  injured.*^ 


(4S)  1 R.  L.  p.  148,  §  7.    (19)  l^wt  of  18U,  p.  129,  §  3.    (50)  I  b.  p.  128,  §  l;of  18tf> 
p.  103,  §2. 
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S  174.  Upon  the  filing  of  such  bond,  the  court  may  proceed  in  a    -^ut. 
lOiiiMry  manner,  bj  reference  to  a  master,  to  inquire  into  tiie  merits  ^^I^T^.,,^ 
sodi  application/'  •»^•'• 

S  175.  Whenever  it  shall  appear  satisfactorily  that  a  disposition  K.,:.-,jtMr 
finy  part  of  the  real  estate  of  such  infant,  or  of  his  interest  in  any  auihorrJu" 
erm  fbr  years,  is  necessary  and  proper,  either  for  the  support  and 
umleiiaDce  of  such  infant,  or  for  his  education ;  or  that  the  interest 
f  such  infimt  requires,  or  will  be  substantially  promoted  by,  such  dis^ 
nritioii,  OD  account  of  any  part  of  his  said  property  being  exposed  to 
vaate  and  dilapidation,  or  on  account  of  its  being  wholly  unproduc- 
iwBj  or  fer  any  other  peculiar  reasons  or  circumstances,  the  court 
Day  order  the  letting  for  a  term  of  years,  the  sale,  or  otlier  disposi- 
kxi  of  such  real  estate  or  interest,  to  be  made  by  such  guardian  or 
pardians  so  appointed,  in  such  manner,  and  witli  such  restrictions, 
Mdiall  be  deemed  expedient.'^* 

S  176.  But  no  real  estate  or  term  for  years,  sliail  be  sold,  leased  Rut  nm  con. 
or  disposed  of  in  any  manner  against  the  provisions  of  any  last  will,  l"?^^ 
«rof  any  conveyance,  by  which  sudi  estate  or  term  was  devised  or 
fnntcd  to  such  infant.  ^^ 

S 177.  Upon  an  agreement  for  a  sale,  leasing  or  other  disposition  h^im,  iir.  ta 
ofnch  property,  being  made  in  pursuance  of  such  order,  the  same  i''^''^'^**'- 
lUl  be  reported  to  the  court  on  the  oath  of  the  guardian  making  the 
ame;  and  if  it  be  confirmed,  a  conveyance  shall  be  executed  under  convcyau. 
the  directions  of  the  court.  ^ 

S  178.  All  sales,  leases,  dispositions  and  conveyances,  made  in  r.ifcrt  of 
food  &ith  by  the  guardian,  in  pursuance  of  such  onlers,  when  so  con- "  *^ 
finned,  shall  be  valid  and  etfectual  as  if  made  by  such  infant  when  of 
fidlage.''^ 

S  179.  From  the  time  of  such  application  to  the  court,  the  infant  Ap|iiirat>.» 
AaU  be  considered  a  ward  of  the  court,  so  far  as  relates  to  such  pro-  "r  Kr  ' 
perty,  its  proceeds  and  income  ;  and  the  court  shall  make  order  for 
the  application  and  disposition  of  the  proceeds  of  such  pro[)erty,  and 
Cr  the  investment  of  the  surplus  belonging  to  such  infant,  so  as  to  se- 
CDie  the  same  for  the  benefit  of  such  infant,  and  shall  direct  a  return 
rfioch  investment  and  dis])osition  to  be  made  on  oath,  as  soon  as  may 
K  and  shall  require  accounts  to  be  rendered  periodically  by  any  guar-  Accounts  ^r 
Aaoc  other  person  who  may  be  entrusted  with  the  disposition  of  the  '""'**""'' 
■oeoDie  of  such  proceeds.^^ 

8 180.  No  sale  made  as  aforesaid,  of  the  real  estate  of  any  infant,  Right*  orin- 
^  give  to  such  infant  any  otlier  or  greater  interest  or  estate  in  the  r'^!iruf?«io. 
inKeeds  of  such  sale,  than  he  had  in  the  estate  so  sold ;  but  the  said 
fooeeds  shall  be  deenied  real  estate  of  the  same  nature  as  the  proper- 

(|l)Lnr«of  19l4,p.l'»r§^f;  of]~815.p  i(n~§2     (62)  lb.  p' 103.  &  3  Ifc  4^     (5S)  lb. 

tika 
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rm.B  3  g  isi.  If  the  real  estate  of  any  infant,  or  any  part  of  it,  shall  be 
^jJJ^^^J^  subject  to  dower,  and  the  person  entitled  thereto,  shall  oooaent  in  wii- 
'^tSSldT^  ting  to  accept  a  gross  sum  in  lieu  of  such  dower,  or  the  permanent  uh 
▼estment  of  a  reasonable  sum,  in  such  numner  as  that  the  interest 
thereof  be  made  payable  to  the  person  entitled  to  the  said  dower,  dur- 
ing life,  the  court  may  direct  the  payment  of  such  sum  in  gross,  or  the 
investment  of  such  sum,  as  shall  be  deemed  reasonable,  and  shall  bt 
acceptable  to  the  person  entitled  to  such  dower,  in  manner  aforesaid; 
which  sums  so  paid  or  invested,  shall  be  taken  out  of  the  proceeds  of 
the  sale  of  the  real  estate  of  such  in&nt.^^ 

Dowtr  to  b«  $  182.  Before  any  such  sum  shall  be  paid,  or  such  investment  made, 
the  court  shall  be  satisfied  that  an  effectual  release  of  such  right  of 
dower  has  been  executed.^ 


TITLE  III. 

OF  THE  SUPREME  COURT. 

Sec.  1.  Powers  and  jnrudietion  of  tha  eonrC. 

2.  Tenni  of  tfie  court;  times  of  eommeneing  them. 
8.  Places  ofholding  the  seTersI  terms. 

4.  How  long  terms  may  he  held. 

6b  Dontioii  of  terms,  as  respects  process;  teste  and  retarn  of  piooeea. 

5.  How  court  BdjtmjttMtd,  on  fiulnre  of  any  jndge  to  attend. 

7.  Constables  and  sheriiT  to  attend  court;  their  compensation. 

8.  Seals  of  the  conit  retained. 

9  9t  10.  Process,  how  to  he  made  returnable,  and  how  tested. 
11.  Proceedings,  ftc.  before  whom  to  be  stated. 
1%.  Common  return  days,  &c.  to  be  designated  by  court. 

15.  Cleiks  to  attend  each  term;  to  possess  like  powers,  &c. 
14  deiks  to  appoint  deputies;  oath  to  be  taken  by  them. 

16.  Powers  and  duties  of  deputies,  in  absence,  &c.  of  deik. 
IS.  Pliers  may  be  remored  from  clerks'  offices  by  court. 

17.  Ctftain  peters  may  be  destroyed,  on  order  of  court. 

18.  Copies  of  reports  to  be  fonushed  by  supreme  court  reporter. 

19.  Power  of  court  to  amend  practice. 

20.  To  regulate  supreme  court  commissioners.  .] 

21.  To  comppl  parties  to  prodnce  books,  papers,  &c. 

22.  To  prescribe  cases  where  discorery  may  be  compelled,  Itc. 
28.  Proceedings  to  obtain  discorery;  order  thereon. 

24.  In  what  cases  and  by  whom  order  may  be  vacated.  I 

25.  Froceedings  may  be  stayed,  until  order  obeyed.  }■ 

26.  Limitation  oa  power  of  court,  in  compelling  discoveiy. 

27.  Papers,  &c.  produced  on  order,  how  far  evidence. 

28.  Dnty  of  justices  to  revise  mles  at  certain  times. 

itf  powers  k,     $  I.  The  supreme  court  shall  possess  the  powers,  and  exercise  As 
*****  jurisdiction,  which  belonged  to  Ae  supreme  court  of  the  cdonj  of 
New-York,  with  the  exceptions,  limitations  and  additions,  created  sni 
imposed  by  the  constitution  and  laws  of  this  state. 

TmHef  the  g  g.  There  shall  be  four  several  terms  of  the  supreme  court  held 
in  each  year,  commencing  as  follows,  viz :  On  the  first  Mondays  of 
January,  May  and  July,  and  the  third  Monday  of  October;  wbicfa 

(54)  Uw«  of  1816.  p.  108,  §  5  &  6. 
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id  terins  shall  Tespectively  be  called  the  January,  May,  July,  and  title  3. 
Btober  terms  of  the  said  court/^ 


5  S.  The  terms  shall  be  held  at  the  following  places :  n«ecior 

t.  The  January  and  October  terms  in  each  year,  at  the  Capitol  in 
lecitj  of  Albany: 

t.  Tlie  May  term,  in  each  year,  at  the  City-Hall  in  the  city  of 
ffew-Tork:  and, 

a.  The  July  term,  in  each  year,  at  the  Academy,  in  the  town  of 
[Itica.« 

S  4.  Hie  several  terms  may  be  continued  and  held  from  the  com-  now  loof 
nenoement  thereof,  until  and  including  the  fifth  Saturday  after  the  ""'^ 
xmmencement  of  each  term;  but  no  argument  of  any  cause  shall  be 
iBud  during  tlie  fifth  week  of  any  term,  unless  by  the  consent  of  par- 
ties, or  their  counsel.^ 

S  5.  Each  term,  so  far  as  respects  the  issuing,  teste,  and  return  of  PioceM^whh. 
fmceas,  except  subpoenas,  attachments  and  writs  of  habetxs  corpus,  and  when  to 
M  be  considered  as  endinc:  on  the  second  Saturday  after  its  com-  mud  ^win- 

O  *  til  mail 

MBoement.  All  process,  except  where  otherwise  provided  by  law, 
Viwied  in  term,  may  be  tested  on  any  day  in  that  term,  and  made 
ntnnuble  on  any  day  in  the  same  term,  or  the  next  term ;  and  if  is- 
■edinthe  vacation,  may  be  tested  on  any  day  in  the  preceding  term, 
^  be  made  returnable  on  any  day  in  the  next  term/'' 

56.  If  by  reason  of  any  casualty,  neither  of  the  justices  of  the  said  Adjoarnntnt 
court  shall  attend  at  any  term  thereof,  on  the  first  day  of  such  term,  it  umdMMor 
riail  be  the  duty  of  the  clerk  of  the  said  court,  at  any  time  after  five  ^ 
o'clock  in  the  afternoon  of  such  day,  to  open  the  said  court  by  procla- 
mation, and  immediately  to  adjourn  the  same  to  the  next  day,  and  so 
to  open  and  adjourn  the  said  court  from  day  to  day,  until  the  justices 
of  the  said  court,  or  one  of  them,  shall  appear;  when  the  court  shall 
fnceed  to  business,  as  if  it  had  been  opened  and  adjourned  by  a  justice 
tkwof.^ 

St.  The  sheriffof  the  county  in  which  any  term  of  the  court  shall  sheriff aiHi 
^itU,  shall,  before  the  commencement  of  such  term,  summon  two  Attend  conn, 
constables  of  his  county  to  attend  the  same.     The  said  sheriff,  and  the 
constables  so  summoned,  shall  attend  the  court  during  its  sitting:  and 
^  compensation  allowed  by  law  for  such  attendance,  shall  be  paid 
nit  of  the  treasury  of  this  state. '^^ 

#8.  The  three  seals  of  the  court  heretofore  devised,  and  of  which  scaii. 
^'oKription  in  writing  has  been  deposited  and  recorded  in  the  oflBcc 
^tbe  secretary  of  tliis  state,  shall  continue  to  be  the  seals  of  the  court ; 
'ndeach  clerk  shall  have  the  custody  of  one  of  them.^^ 

(H)  Uwt  of  1823,  p.  206,  §  1.    (fiS)  lb.  1827,  p.  61.    (97)  1  R.  L.  p.  318,  §  1.    (58)  lb. 
U  (»)LMnofl8aO,p.aOO.    (eO)lR.L.p.  8ao,§8. 
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TITLE  X      J  9.  All  proce!>s  reium^le  in  tbe  said  court  shall  be  made  retnn- 
J^  able  as  follows :  "  Before  our  jostice^  of  our  supreme  omut  of  jiidi» 


rctorubk.  ture,  at  tlje  Capitol  in  the  city  of  Albany/-  or  ^^at  the  City-Hail  ■ 
the  city  of  New- York,- *  or  ^*  at  the  Academy  iu  the  town  of  Utka,"  m 
the  case  mav  be.'* 

m 

H^«  trtti.^.  J  10.  All  process  Usuins:  out  of  the  supreme  court,  Aa\\  be  teited 
in  the  name  of  the  chief  j'istice,  or  il'  there  be  no  chief  justice,  in  tki 
name  of  anv  justice  of  the  court.^^ 

Bef;««»bo.n     J  11.  Ppjceedinirs  in  the  said  court,  and  all  pleadings  and  reondi 
*^bc      therein,  shall  be  stated  to  be  ^* before  the  j*istices  of  the  supremeooait 
of  judicature,  oi  the  people  «.if  the  sute  of  New-York."^* 

commoare-      $  H.  The  court  shall,  from  time  to  time,  by  general  rules,  iaif 
^'^     nate  such  days  in  each  ternu  for  common  return  days,  and  bt lb 
transaction  of  surh  special  business,  as  shall  be  assigned  lor  mA 
days,*- 

d^teL^       2  13.  At  each  term  of  the  court,  it  shall  be  the  duty  of  thedarit 
«'*'*^         residing  in  the  place  in  which  the  same  is  held,  to  attend  and  ofiieiril 

as  clerk.     Each  clerk  of  the  court  shall  have  the  like  powera,  and  b 

subject  to  the  like  duties. ^^ 

Depatieiof       9  14.  Each  of  the  clerks  of  the  supreme  court  shall  appoint  mk 
"^^^         proper  person  to  be  his  deputy,  by  writing  under  his  hand  wai  mi, 
Their  oaih.   to  be  filed  in  his  office.     Every  person  so  appointed  deputy,  sfaillib 
and  subscribe  the  constitutional  oath  of  office. 

Tbeirpnwcri     $  15.  Whenever  a  clerk  of  the  supreme  court  shall  be  absentfivi 

jte.ofrierkf.  the  county  where  his  office  is  situated,  or  shall  be  incapable  of  ftf* 

forming  the  duties  of  his  office,  and  whenever  his  office  shall  beT» 

cant,  his  deputy  so  appointed,  may  perform  all  the  duties  appertainag 

to  such  office,  during  such  absence,  inability  or  vacancy. 

Removajof  S  16.  Thc  justlccs  of  the  supTcme  court,  may,  from  time  to  ittit 
direct  the  removal  of  such  records  and  papers,  as  they  shall  think  JH^ 
per,  from  the  clerks'  offices  in  the  city  of  New- York  and  the  town  rf 
Utica,  to  the  clerk's  office  in  the  city  of  Albany ;  and  may  also  finxn 
time  to  time  direct  the  removal  of  any  papers  in  a  cause,  fromotf 
clerk's  office  to  another.*^ 

ccrtunpi-  S  n.  The  court  may  also  from  time  to  time,  by  an  order  tol»»- 
iirttroycd.  tored  in  thc  minutes  thereof,  direct  either  of  the  clerks  of  the  courti  ti 
destroy  any  pleadings,  niHpriua  records  or  venires j  now  filed,  orU 
may  hereafter  be  filed  in  either  of  the  clerk's  offices,  which  the  oooK 
shall  deem  to  have  become  useless ;  but  this  provision  shall  not  tf- 
thorise  the  destruction  of  any  judgment  rolls,  records  or  prooes,  no' 
herein  before  cnumerated.^^ 

'S^ifb.'"       S  18«  The  supreme  court  reporter  shall  at  his  own  expense,  deliW 
FurniahH.     one  copy,  bound  in  leatlier,  of  each  successive  volume  of  the  iep<<^ 

(61)  Uwt  of  1H»,  p.  208.  §  L>.    (62)  1  R.  L.  p.  318,  §  2  I:  6.    (68)  lb.  p.  »,  §  7. 
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paUMhed  by  him,  to  the  several  clerks  of  the  snpreme  court,  and  to  titles. 
die  register  and  anataat  register  of  the  court  of  chancery,  for  the  use  ^^^v^^i/ 
ef  tliose  courts ;  and  also  to  the  secretary  of  state  so  many  copies  as 
shall  be  sufficient  to  supply  the  several  courts  of  common  pleas  in  this 
slate,  If  ith  one  copy  each.*^ 

S  19.  The  supreme  court  shall  have  power,  from  time  to  time,  by  Practice. 
general  rules,  to  establish,  modify,  alter  and  amend  the  practice  in  the 
said  court,  in  the  cases  not  provided  for  by  any  statute. 

S  M.  In  cases  not  otherwise  provided  for,  the  supreme  court  shall  ^j^j^^l^^ 
have  power,  from  time  to  time,  by  general  rules,  to  prescribe  the  ca-  «»»«-i«»fc 
ses  in  which  supreme  court  commissioners  may  grant  orders  to  stay 
proceedings  in  causes  and  matters  pending  in  the  said  court,  and  upon 
process  issued  therefrom ;  the  efiect  of  such  orders ;  and  the  terms 
and  conditions  on  which  they  shall  be  granted. 

SSl.  The  supreme  court  shall  have  power  in  such  cases  as  shall  '^^'|JJSt£!!or 
be  deemed  proper,  to  compel  any  party  to  a  suit  pending  therein,  to  p*i«»i  ^^ 
pcodnoe  and  discover  books,  papers  and  documents  in  his  possession 
or  pofwer,  relating  to  the  merits  of  any  such  suit,  or  of  any  defence 
dmein. 

S  St.  The  court  shall,  by  general  rules,  prescribe  the  cases  in  To  yttwctti- 
wUdb  such  discovery  may  be  compelled,  and  the  proceedings  for  that 
pmpaee,  where  the  same  are  not  herein  provided ;  and  therein  the 
court  shall  be  governed  by  the  principles  and  practice  of  the  court  of 
chancery  in  compelling  discovery,  except  that  the  costs  of  such  pro- 
ceedings shall  always  be  awarded  in  the  discretion  of  the  court. 

S  S3.  To  entitle  a  party  to  any  such  discovery,  he  shall  present  a  Proceedinri. 
petition,  verified  by  oath,  to  the  court,  or  to  any  justice  thereof,  or  to 
any  circuit  judge  in  vacation,  upon  which  an  order  may  be  granted  by  ^''"' 
the  court  or  such  officer,  for  the  discovery  sought,  or  that  the  party 
^unst  whom  the  same  is  sought  should  shew  cause  why  the  prayer 
of  mch  petition  should  not  be  granted. 

S  24.  Every  such  order  may  be  vacated  by  the  officer  granting  the  ordw.wiMD 

1        .1  .  and  by  whom 

suae,  or  by  the  court,  vacated. 

1 .  Upon  satisfactory  evidence  that  it  ought  not  to  have  been  granted : 

2.  Upon  the  discovery  sought,  being  made : 

}.  Upon  the  party  required  to  make  the  discovery,  denying  on 
Qtth,  the  possession  or  control  of  the  Ikm^cs,  papers  or  documents,  or- 
dered to  be  produced. 

S  t5.  The  court  shall  provide  by  general  rules,  for  the  staying  of  Enforeiof 
the  proceedings  of  any  party,  against  whom  such  discovery  shall  have  '*^*^' 
been  ordered,  either  by  the  court  or  by  an  officer,  until  the  same  shall 
hkxt  been  complied  with  or  vacated. 


(S4)lR.L.p.820,§10. 
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TITLE  I  J  26.  Id  case  of  the  party  refustiu;  or  neelecting  to  obejr  mcfa  fl^ 
u  tad  i:au*..  ^^  ^^  ^  discovef}',  Within  such  time  as  the  court  ihall  deemreawM" 
^  of  pov-  ble,  the  court  may  non-suit  him,  or  may  strike  oat  any  plea  or  nolioi 
he  may  hare  eivea,  or  may  debar  him  firom  any  partkular  defiamii 
relation  to  which  such  discovery  was  sought ;  and  the  power  of  ill 
court  to  compel  such  discovery,  shall  be  confined  to  the  reBedn 
herein  provided,  and  shall  not  extend  to  authorise  anj  other  prooea^ 
ings  against  the  pers<m  or  propeny  of  the  parly  ao  refusing  or  neglect* 
ing. 

S  27.  The  books,  papers  and  documcuis  produced  under  anj  oh 
dcr  made  in  pursuance  of  the  preceding  sections,  shall  have  die  MM 
efiect,  when  used  by  the  party  requiring  them,  as  if  produced  apM 
notice,  according  to  the  practice  of  the  court. 

^  28.  The  justices  of  the  supreme  court,  within  two  jaais  dki 
this  Chapter  shall  commence  and  take  effect,  and  at  the  expiraliaarf 
every  seven  years  thereafter,  shall  revise  the  rules  of  the  said  oowl| 
with  a  view  to  the  attainnoent,  so  far  as  may  be  practicable,  of  the  tt 
lowing  improvements  in  the  practice : 

1.  The  abolishing  of  fictitious  and  unnecessary  process  and  j» 
ceedings : 

2.  The  simplifying  and  abbreviating  of  pleadings  and  prooeediDp: 

3.  The  expediting  the  decision  of  causes: 

4.  The  diminishing  of  costs:  and, 

5.  The  remedying  of  such  abuses  and  imperfections,  as  mijW 
found  to  exist  in  the  practice,  in  any  class  of  actions  cognizable  in  Aft 
said  court. 


Bain  to  be 


TITLE  IV. 

OF  THE  CIRCUIT  COURTS,  SITTINGS,  A\D  COURTS  OF  OYER  AITO 

TERRHNER. 

8ec.  1.  Dhrision  of  itate  into  «igbt  circiiiti. 

2.  CireaitB  tabject  to  ahcntioB  by  legiilatnre. 

8.  Powers  of  circuit  jndgei. 

4.  Four  circoiti  Mch  3-emr  to  be  beld  in  New- York,  and  two  in  all  other  ccotf*" 

8.  TioMa  and  ptacei  of  holding  them,  when  and  how  often  appointed. 

6.  nacei  at  which  coarti  ahall  be  appointed  to  be  held. 

7.  Lifts  of  appointments  to  be  tnuumitted  to  county  clerks. 

8.  And  to  itate  printer;  how  to  be  published. 

9.  Mode  of  pnUication;  expense  how  defrayed. 

10.  Courts  to  be  held  during  pleasure  of  the  judge. 

11.  Circuits  in  New- York  may  be  adjourned. 

12.  Duty  of  circuit  judges  to  attend  circuits,  &c. 
la  Powers  and  duties  of  circuit  courts. 

14.  Each  justice  of  supreme  court,  and  each  circuit  judge,  may  hold  cirMito  ttiP^ 

side  in  courts  of  oyer  and  terminer. 

15.  Notice  of  Tacancy  in  office  of  circuit  judge,  to  be  giren. 

16.  CircuK  judge  to  give  notice  of  bin  inability  to  hold  courts. 
17  a  IS.  Who  to  hold  circuits,  &r.  in  »uch  cases;  expense,  how  puid. 
19.  Circuits  k.  oyer  and  terminer,  how  adjourned,  if  judge  does  not  app 
30.  If  judge  attends  on  second  day,  courts  to  be  opened. 


1 
3 
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t.  M0  Ujmi^  do—  mtH  wttmi  ea  >€coBd  <Uj,  coarti  to  be  adjownicd.  Ice  TITLE  4. 

tt  PtescMsiceogBiasd,  Ac.  to  a|ipear  at  next  cout  after  UuKt  which  fiuled.  V^^V^^ 

BL  Vfm  iiwHiiy  tf  eooty  jadgee  do  not  attend  to  form  oyer  and  temuBer. 
91  IfOTT  aiiiwwiiiwaiif  of  ciraut  to  be  made,  when  fiulare  has  occorred. 
&  RoCiec  ofappoJalmfBttobepublMhed  in  state  paper. 
VL  Sittaiiga  lor  Neir*Yoifc,  how  appointed  and  held. 
9.  A  tana  to  iatarfiua  hofaw  aitting  of  wch  conrt;  notice,  Ac. 

&  Whea  aad  bjr  w1m»  coarts  of  oyer  and  terminer  to  be  held. 

Sl  Ttoam  of  eoaita  of  ojar  and  terminer. 

1^  Ti  toy  hidielBeats  ibaad  at  general  aetuoBi. 

WL  Mif  aaad  eettaia  ladictmewts  to  scMioos,  to  be  tried. 

&  OHmdaiioat  of  oyer  aad  torminer,  by  goremor  aad  lenate. 

tt>  Ttea,  Ac  of  hoUiag  ccwt  to  be  specified;  ecmmissions  to  be  recorfed. 

WL  Oafjof  coBuniMioa  to  be  seat  to  district  attorney. 

■L  ^peeU  eoaits  of  oyer  aad  terminer  may  be  appointed  by  eircnit  jadga. 

ML  AipaHteeoC  to  be  seat  to  district  attorney. 

Sf.  ftauspt,  wbaa  to  be  issued  by  district  attorney. 

wB.  Cbatoats  of  precept* 

Ml  flAcrifftopablishproclamatioa;  ezpease  thereof. 

Hi  Seals  of  coarts  of  oyer  and  terminer. 

il  A  A  Process  of  coarts,  how  to  be  tested. 

Hl  Write  mqr  he  directed  into  aay  coanty. 

41  C3«lu  of  coanties  to  be  clerks  of  circaits,  Ac.  except  in  New-Tork. 

ttb  fleifrofsaprame  coort  in  New-Torfc,  to  be  clerk  of  circuits,  Ac.  there. 

i  1.  This  state  sball  continue  to  be  divided  into  eight  circuits,  cor-  otrnt^u- 
wpmding  with  the  eight  senate  districts,  in  extent  of  territory  and  in  *^'^'**'- 
ttt  vniabers  by  which  the  said  circuits  shall  respectively  be  known 
iiri  detonated/' 

f  1  The  said  circuits  are  subject  to  alteration  by  the  legislature,  May  b«ai- 
foB  time  to  time,  as  the  public  good  may  require/^ 

1 »,  j  S.  Each  of  the  circuit  judges  possesses  the  powers  of  a  justice  of  ^^^j^, 
f-'Aisapreiiie  court  at  chambers ;  and  in  the  trial  of  issues  joined  in 
~  ie  npreme  court,  and  in  courts  of  oyer  and  terminer  and  jail  deli- 

S  4.  There  shall  be  held  in  each  year,  at  least  two  circuit  courts  ^'^J^'^ 
iod  courts  of  oyer  and  terminer  and  jail  delivery,  in  each  of  the  coun- 
tin  of  this  state,  separately  organized,  and  in  the  city  and  county  of 
Hew*York,  there  shall  be  held  at  least  four  such  courts  in  each  year.^'' 

S&  Each  circuit  judge,  shall,  within  one  month  prior  to  the  first  Tudm  and 
daj  of  January,  in  the  year  one  thousand  eight  hundred  and  thirty-  hSSag. 
^  fix  and  appoint  the  times  and  places  of  holding  the  several  circuit 
^oortsand  courts  of  oyer  and  terminer,  within  his  circuit,  for  the  pe- 
riod of  two  years  ;  which  courts,  when  so  fixed,  shall  remain  unal- 
tered for  two  years ;  and  he  shall,  in  like  manner,  within  one  month 
ti^the  expiration  of  the  said  two  years,  appoint  the  said  courts  for 

thB  eawiog  two  years  ;  and  so  on,  for  every  two  succeeding  years 

4ereifter« 

Sfi-  The  places  so  to  be  appointed  for  the  holding  of  the  said  rucsi  to  be 
^wrti,  when  not  specially  designated  by  law,  shall  always  be  the  £?'*' 
^Qvt^wiises,  or  such  other  places  as  now  are,  or  hereafter  shall  be 

d^  Lnrs  «f  182S,  p.  200,  $  4.     (06)  Con*.  Art.  6,  $  6.     (07)  Uws  of  1928,  p.  908,  §  6. 
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TITLE  4.  provided  by  law  for  holding  the  county  courts  of  the  respective  coun- 
^"^^^"^^^^  ties ;  except  that  in  the  cities  of  New- York  and  Albany,  the  circuit 
judges  of  the  respective  circuits,  may  appoint  any  other  place  within 
the  said  cities ;  and  in  the  county  of  Oneida,  one  of  the  circuit  courts 
shall  be  held  annually  at  the  academy  in  Utica,  and  the  other  alter- 
nately at  the  court-houses  in  Rome  and  Whitestown.     In  cane  there 
be  no  such  court-house,  or  other  place  provided  for  by  law,  within  any 
county,  the  circuit  judge  of  the  circuit,  shall  appoint  some  suitable 
place  for  that  purpose.®* 
LMii  to  ba        §  7.  Every  circuit  judge  shall  transmit  to  the  clerk  of  each  county, 
ty  cierkv.      withiu  his  circuit,  a  copy  of  every  appointment  of  circuits  made  by 
him,  immediately  upon  making  the  same ;  which  shall  be  filed  and 
preserved  by  such  clerk.** 

Aodtoitata  §  8.  Evcry  circuit  judge  shall  transmit  to  the  state  printer,  a  copy 
of  every  appointment  of  circuits  made  by  him.   The  first  appointment 

To  be  pub-  made  pursuant  to  the  foregoing  provisions,  shall  be  published  in  the 
state  paper,  at  least  once  in  each  week,  for  three  weeks  before  the 
holding  of  any  circuit  in  pursuance  thereof.  Every  subsequent  ap- 
pointment of  circuits,  shall  be  published  in  the  state  paper  at  least 
once  in  each  week,  for  four  weeks,  and  the  last  publication  shall  be 
one  month  before  the  holding  of  any  circuit  in  pursuance  thereof.®* 

Modcofpab-  S  9.  The  state  printer  shall  arrange  such  appointments  under  ooe 
head,  and  publish  in  the  state  paper  an  abstract  thereof,  designatiog 
the  name  of  each  county,  and  the  times  appointed  for  holding  tbe 

ExpenM.  courts  therein.  The  expense  of  such  publication  shall  be  paid  ovtof 
the  treasury  of  this  state.®*  \ 

normtionof       $  10.  The  circuit  courts  shall  be  held  for  so  many  days,  astbe 
^  judge  holding  the  same  may  deem  necessary.'^* 

may  bJ5^*^  S  H.  Auy  circuit  court  held  in  and  for  the  city  and  county  of  Ifeir- 
jouriMd.  York,  may  be  continued  by  adjournment,  to  such  time  as  the  ooort 
shall,  by  a  rule  to  be  entered  in  its  minutes,  direct ;  and  such  adjooni- 
ed  circuit  may  be  held  and  continued  by  further  adjournment,  asofiea 
as  the  circuit  judge  of  the  first  circuit  shall  think  fit ;  and  causes  miijF 
be  noticed  for  trial,  and  tried  thereat,  in  like  manner  as  at  a  staled 
circuit ''^ 

judgMtoat-      $  12.  It  shall  be  the  duty  of  the  several  circuit  judires,  to  attend 

tend  eircHiU,  _  ,  "^  j      o      7 

andeouru  of  at  the  scvcral  times  and  places,  at  which  circuit  courts  and  courts  of 

oyer  and  l«r-  ,  * 

■»n«r.  oyer  and  terminer  shall  have  been  appointed  to  be  held  in  their  re- 
spective circuits,  to  hold  the  said  circuit  courts,  and  to  preside  in  fte 
said  courts  of  oyer  and  terminer. 

liSSJJfd  -      ^  ^^*  '^^^  several  circuit  courts  shall  have  power,  and  it  shall  be 
cuitcourti.    their  duty, 

(69)  LawH  of  1S23,  p.  210,  §  6.    (70)  lb.  p.  200,  §  5. 
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1.  To  try  all  such  isBues,  and  to  take  all  such  inquests,  by  default  title  4. 
sr  odierwise,  as  are  to  be  tried  or  taken  in  the  said  circuit  courts  re-  ^^-^^^''^^ 
spectiTely: 

2.  To  record  all  non-suits  and  defaults  before  them  :  and, 

s.  To  return  all  proceedings  had  before  them,  into  the  supreme 
OQWt,  or  into  the  court  directing  the  same.'^^ 

Sl4.  Each  justice  of  the  supreme  court,  and  each  of  the  circuit  who  maj 
judges,  aball  have  power  to  hold  any  circuit  court,  and  to  preside  in  ac.  ^^°'*'' 
any  court  of  oyer  and  terminer,  in  this  state,  either  for  the  whole 
dme  far  which  such  court  shall  continue,  or  for  any  part  of  that 
time." 

S  15.  In  case  the  oflice  of  either  of  the  circuit  judges  shall  become  NoUe«  ofva- 
Tacant,  after  the  appointment  of  the  said  courts  for  his  circuit,  the  ^"^'^^' 
dark  of  each  coimty  for  which  circuits  shall  have  been  appointed, 
lUI  immediately  give  notice  of  such  vacancy  to  the  chief  justice  of 
Ihe  supreme  court.''' 

8  16.  In  case  any  circuit  judge,  from  sickness  or  from  any  other  onnabiiirj 
canse,  shall  be  incapable  of  holding  any  of  the  said  courts,  as  above 
dmcted,  it  shall  be  his  duty  immediately  to  give  notice  thereof  to  the 
diief  joitioe  of  the  supreme  court. 

S 17.  Upon  receiving  either  of  such  notices,  the  chief  justice  and  whotoiiou 
the  other  justices  of  the  supreme  court,  shall  designate  some  circuit  l^niachca«ea. 
/rige  to  hold  the  courts  so  appointed,  or  some  of  them.     And  if  no 
drcah  judge  can  hold  such  courts,  without  interfering  with  the  courts 
previously  appointed  by  him,  it  shall  be  the  duty  of  one  of  the  justices 
of  the  supreme  court  to  hold  the  same. 

S  18.  The  expenses  of  any  justice  of  the  supreme  court  or  circuit  Expwue.how 
judge,  in  attending,  holding  and  returning  from  any  such  courts,  shall 
be  paid  from  the  treasury,  on  being  audited  and  certified  by  the  comp- 
troller. 

S 19.  If  some  one  of  the  circuit  judges,  or  of  the  justices  of  the  Adjournment 
svpreme  court,  shall  not  come  to  any  place,  where  the  said  courts  are 
appointed  to  be  held,  before  four  o^clock  in  the  afternoon  of  the  day  so 
appointed,  the  sheriff  or  clerk  of  tlie  county,  shall  open  the  said  courts, 
aad  forthwith  adjourn  the  same  until  nine  o'clock  in  the  forenoon  of 
the  next  day.''* 

S  20.  If  one  of  the  circuit  judges  or  of  the  justices  of  the  supreme  Maybeopw- 
coarl,  shall  attend  at  such  place,  at  any  time  before  eight  o'clock  in**""^  ^^' 
the  afternoon  of  such  second  day,  the  said  courts  shall  be  opened  and 
shall  proceed  in  the  business  before  them.''* 

S2h  If  no  such  judge  or  justice  shall  attend  at  the  said  last  men- Or  tojijo  ad- 
tiooedhour,  the  sheriff  or  clerk,  shall  adjourn  the  said  courts  without 

(71)  1  R.  L. p- 396, §  4.    (72)  Uwi  of  1823, p.  209,  §5  &  8.    (78)  lb.  p.  210,  §  8. 
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T1TIJ5  4.  $  22.  AH  persons  bound  by  recognizance  or  otfaerwiw,  to  appMr 
^^^^^^  at  either  of  the  said  courts,  which  shall  have  failed,  shall  be  bound  ll 
Mmrveor  appear  at  the  next  circuit  court  or  court  of  oyer  and  tenniiier  toll 
appMT.        held  in  such  county,  as  the  case  may  be. 

u"***tbi2SU  ^  ^^'  ^'^the  circuit  judge  or  other  oiSicer  authorised  to  presidik 
^^^7  the  court  of  oyer  and  terminer,  shall  attend,  but  if  there  be  not  piMi# 
a  sufficient  number  of  county  judges,  or  other  officers  autboriaed  l9  A 
with  him  in  the  said  court,  to  form  such  court,  the  circuit  jndgav 
other  presiding  officer,  shall  adjourn  the  court  from  day  to  day,  unfit. 
sufficient  number  appear ;  or  he  may,  after  the  first  adjournment,  ai^ 
joum  such  court  without  day. 

NewMpoioir     $  24.  Whenever  the  circuit  court  appointed  for  any  county, 

Mit  fail,  it  shall  be  the  duty  of  the  chief  justice  of  the  supreme  court,  cr 

he  be  absent,  or  his  office  be  vacant,  the  senior  judge  thereof^  to 
point  a  time  and  place  for  holding  the  said  court,  in  such  county, 
time  shall  be  at  a  day  as  early  as  may  be  practicable,  and  to  tMign 
of  the  justices  of  that  court,  or  one  of  the  circuit  judges,  to  hold 
said  court. 

N^M^o^      S  25.  The  justice  ordering  such  court,  shall,  without  delay, 
notice  of  the  appointment  of  such  court,  to  be  published  in  the 
paper ;  the  expense  of  which  publication  shall  be  paid  out  of  A^ 
treasury,  as  in  other  cases. 

BHiinnin  $  26.  Either  of  the  justices  of  the  supreme  court  may,  in  the 
term  thereof,  or  during  any  vacation  of  that  court,  on  such  days  i 
court  shall  by  an  order  appoint  for  that  purpose,  try  all  issues 
could  be  tried  in  the  circuit  court,  for  the  city  and  county  of  Nm^ 
York,  and  exercise  all  the  powers  of  such  court;  and  such  tBttMl 
may  be  held  for  as  many  days  as  the  judge  holding  the  same  shall  thijfl 
necessary.''^  jj 

hnS&^Lr  ^  ^'^*  ^^  ^^^^  ^^^  ^^^  ^^  ^^  supreme  court  shall  intervena  III 
tween  the  appointment  of  such  sittings,  and  the  time  when  the  SMP 
are  to  be  held ;  and  the  clerk  of  the  supreme  court  shall  cause  a  oom 
of  every  order  appointing  such  sittings,  to  be  published  once  a  WMli» 
for  four  weeks  in  succession,  in  two  of  tlie  newspapers  printed  ia  Ik 
city  of  New- York ;  the  expense  of  which  publication,  shall  be  dtfaj^. 
ed  by  the  city  and  county  of  New- York.''* 

comtaof         S  28.  Courts  of  oyer  and  terminer,  may  be  held  at  the  timetfii 
mmr,  whaa  place  at  which  any  circuit  court  may  have  been  appointed  to  be  iA 

and  by  whom        ^  ,.  </  rr 

iwM.  as  follows: 

inNew.Tork      1.  In  the  city  and  county  of  New- York,  by  one  or  more  of  theji^ . 

tices  of  the  supreme  court,  or  of  the  circuit  judges,  or  by  the  first  jimI||>  ; 

of  the  court  of  common  pleas  of  the  said  city  and  county,  togitbr 

with  the  mayor,  recorder  and  aldermen  of  that  city,  or  with  any  ti* 

of  them : 


(74)lR.L.p.888,§6a6. 


[ 
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t.  In  all  the  other  counties  of  this  state,  by  a  justice  of  the  supreme  title  4. 
court,  or  a  circuit  judge,  together  with  at  least  two  of  the  judges  of^!^^^^^^'^^ 
the  county  courts  of  the  county :  conotMi. 

s.  In  the  counties  of  Albany,  Columbia  and  Rensselaer,  the  mayor.  Mayors,  ae. 
recorder  and  aldermen  of  the  respective  cities  therein,  or  any  two  of  S^^j^SI^^' 
them,  may  sit  and  act  in  the  court  of  oyer  and  terminer,  in  their  re-  *''*^'* 
spectiYe  counties,  with  or  instead  of  the  county  judges : 

4.  In  the  county  of  Schenectady,  the  mayor  and  aldermen  of  the 
dty  of  Schenectady,  or  any  two  of  them,  may  sit  and  act  in  the  court 
of  oy^  and  terminer,  with  or  instead  of  the  county  judges.''^^ 

S29.  Each  court  of  oyer  and  terminer  shall  have  power,  Powmor 

1.  To  inquire,  by  the  oath  of  good  and  lawful  men  of  the  same  Md  tcnniiMr. 
county,  of  all  crimes  and  misdemeanors,  committed  or  triable  in  such 
county: 

2.  To  hear  and  determine  all  such  crimes  and  misdemeanors :  and, 
s.  To  deliyer  the  jails  of  the  said  county,  or  city  and  county,  ac- 

oorfii^  to  law,  of  all  prisoners  therein  J^ 

^90.  Every  such  court  of  oyer  and  terminer  and  jail  delivery,  Maj  try  in. 
ikaUi  aibo  have  power  to  try  all  indictments  found  in  the  court  of  ge-  round'iasM- 
nenl  sessions  of  the  peace  of  the  same  county,  or  city  and  county, 
which  shall  have  been  sent  by  order  of  such  court  of  general  sessions 
to,  and  received  by  the  said  court  of  oyer  and  terminer,  or  which  shall 
hare  been  removed  into  the  said  court  of  oyer  and  terminer :  and 
which,  in  the  opinion  of  the  said  court  of  oyer  and  terminer,  may  be 
proper  to  be  tried  therein.*^*^ 

SSl.  The  several  courts  of  oyer  and  terminer  and  jail  delivery.  May  Mud  lo. 
■ay,  by  order  entered  in  their  minutes,  send  all  indictments  found  at  ^H^ji^!*  *^ 
mf  sodi  court,  for  offences  triable  at  the  court  of  general  sessions  of 
the  ame  county,  to  such  court  of  general  sessions,  to  be  proceeded  on, 
tad  tried  therein  J® 

S  ^  The  governor,  by  and  with  the  consent  of  the  senate,  may  commiMoni 
oommissions  of  oyer  and  terminer  and  jail  delivery,  as  often  as  t^^^vei?^' 


I  nor, 

shall  require ;  but  some  one  of  the  justices  of  the  supreme 
court,  or  of  the  circuit  judges,  shall  always  be  named  in  the  said  com- 
BUMioD,  as  one  of  the  commissioners;  and  no  proceedings  shall  be  had 
upon  any  such  commission,  without  the  presence  of  such  justice  or 

SSS.  Every  such  commission  shall  specify  the  time  and  place  atn^ii^^^ite. 
whidi  the  court  is  to  be  held,  in  pursuance  thereof;  and  shall  be  re-  ^^'p^^' 
corded  in  like  manner  as  the  commissions  of  civil  officers,  in  the  oiSice  ToborMord- 
of  (he  secretary  of  state. 

(7S)Uv«ori823,p.  211,§9.     <7G)  1  R  L.  p.  889,  §  15.     (77)  lb.  p.  841,  §  21.     (78) 
Uvi«n817,|>.2M,§S.    (79)  n>.  1323,  p.  212,  §  9. 
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T<rr.z  4.       J  34.  The  secretarv  ■;{  «;ate  shall,  without  delar,  tnuianil  to  Ik 
^^^'"'''^^  ilismcc  aitornev  oi'  ih-?  •:ouiitv  foe  wbkh  such  commisBioii  diall  km 


J  35.  W£:»rr.«*vTr  i^  "shall  *t>?i:»?m«?  nec«sanr,  br  reason  of  tbenui^ 
ijtHMuit.  her  of  the  pri<*:-aer«  ojunneii  in  the  jail  of  any  count v,  or  by  reason  flf 
che  iiupijriarve  "f  -.he  L^^^c^es  cbarired  ui»n  sucb  prisonera,  toappoal 
a  special  court  •  4  oyer  and  terminer  and  jail  deliTerr,  the  circuit  ja^ 
of  the  circuit  wi-Jiin  which  such  county  shall  be  situated,  shall  hut 
power,  by  warrant  under  his  band  and  seal,  to  appoint  a  court  of  0|V 
iind  lerniiner  and  ;dil  delivery.  K>r  such  county,  to  be  held  thereiD|it 
some  place  provided  by  law.  at  such  time  as  he  may  designate  in  sack 
warnLnt*  n^x  less  than  thirtv  davs  trom  the  date  thereof.^ 

N\iei«»u  L*-      J  3^.  The  circuit  ju^l^e  issuing  such  warrant,  shall  forthwith 

rait  the  same  to  the  district  diiom^y  of  the  county. 

pm.i  3t        J  37.  The  district  attorney  of  every  county,  at  least  twenty 
'  before  the  time  appointed  tor  the  holding  of  such  or  any  other 


of  over  and  terminer  and  jail  deliverv,  in  his  county,  shall  i 
precept  to  be  tested  and  sealed,  in  the  same  manner  as  process  i 
out  of  the  courts  of  oyer  and  terminer  and  jail  deliverj",  and  tobeJI^j 
reeled  to  the  sheriiTof  his  countv.** 

m 

caotenio*       S  ^-  E^erv  such  precept  shall  mention  the  time  and  phceii 
which  such  court  is  to  be  held,  and  shall  command  the  said  sheril( 

1.  To  summon  the  several  pers«.»ns  who  shall  have  been  drawl* 
his  oiunty,  pursuant  to  law,  to  serve  as  irrand  and  petit  jurors  it  to 
said  court,  to  appear  thereat : 

2.  To  bring  before  the  said  court,  all  prisoners  then  being  indie )■ 
of  such  county,  together  with  all  process  and  proceedings  anjw^ 
concerning  them  in  the  hands  of  such  sheriff: 

3.  To  make  proclamation  in  the  manner  prescribed  by  law, 
ing  all  persons  bound  to  appear  at  the  said  court,  by  recognizance, V 
otherwise,  to  appear  thereat:  and  requiring  all  justices  of  the  peadi 
r:oroners,  and  other  officers  who  have  taken  anv  rccotniizance  br  Ai 
appearance  of  any  person  at  such  court,  or  who  hare  taken  any  iUft 
sition,  or  the  examination  of  any  prisoner  or  witness,  to  retun  Mi» 
recognizances,  inquisitions  and  examinations,  to  the  said  court,  it  tb 
opening  thereof,  on  the  first  day  of  its  sitting.^ ^ 

Prorianmiinn  3  39.  The  slicriff  to  whom  any  such  precept  shall  be  directed  ui  j 
^.  ^"^  '"'  delivered,  immediately  on  the  receipt  thereof,  shall  cause  a  prochs^ 
tion  in  conformity  thereto,  signed  by  iiim,  to  be  published  once* 
each  week,  until  the  sitting  of  the  court,  in  one  or  more  of  the  ns*^ 
|)apers  printed  in  the  said  county.  The  expense  of  such  publicw* 
shall  be  a  county  charge. 

(80)  1  R.  L.  p.  339,  §  15.     (91)  lb.  §  16. 
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S  40.  The  seab  heretoibre  devised  or  adopted  by  the  several  courts  tjtle& 
wfer  and  terminer  and  jail  delivery,  shall  continue  to  be  the  seals  of  ^s^^  ^f 
>  ttid  courts  respectively;  and  where  none  have  been  devised,  the  JSyjJ^^' 
■It  shall  have  power  to  make  and  devise  such  seal. 

S  41.  All  writs  and  process  issuing  out  of,  and  returnable  in,  the  jf^JSu.*'^ 
oA  courts  of  oyer  and  terminer  and  jail  delivery,  shall  be  tested  in 
of  the  circuit  judge  of  the  circuit ;  or  in  case  of  a  vacancy  in 
in  the  name  of  the  chief  justice  of  the  supreme  court^ 

S^  41,  All  such  process,  if  issued  when  the  said  court  of  oyer  and  "*' 
■nniier  and  jail  delivery  is  not  in  session,  may  be  tested  on  any  day 
I  Ae  last  preceding  term  of  the  said  court;  if  issued  during  the  sit- 
^K  of  the  court,  it  shall  be  tested  on  the  day  of  its  being  issued.^ 

^J  4S.  The  courts  of  oyer  and  terminer  and  jail  delivery,  may  di-  JJ^*** 
|tt  their  writs  into  any  of  the  counties  of  the  state,  as  occasion  may 

44.  Hie  clerks  of  the  several  counties,  (the  city  and  county  ofeuui,  jSr.*"" 
-York  excepted,)  shall,  by  virtue  of  their  offices,  be  clerks  of  the 
lit  courts,  and  courts  of  oyer  and  terminer  and  jail  delivery,  with- 
iftair  respective  counties.^' 

8  46.  The  clerk  of  the  supreme  court  residing  in  the  city  of  New-  '•*• 
JuAf  Adll  be  clerk  of  the  sittings  and  circuit  courts  held  in  and  for 
•e  dty  and  county  of  New- York.®* 


TITLE  V. 

If  the  COl/RTS  OF  COMMON  PLEAS  AND  GENERAL  SESSIONS  OF 
THE  PEACE,  IN  THE  SEVERAL  COUNTIES  OF  THIS  STATE. 

be  1.  Powcn  and  jariadiction  of  courts  of  common  pleai . 
2.  By  whom  to  be  held. 
t,  C«utB  of  general  tegBioai,  by  whom  to  be  held. 

4.  WWn  jnstiees  of  the  peace  may  be  a«foeiatftd  to  hold  court. 

8b  Fowen  of  courts  of  general  sessions  enumerated. 

a  To  KBd  htdietments  not  triable  by  them,  to  oyer  and  terminer. 

7.  Aad  Didietments  not  tried;  and  to  try  such  as  are  sent  back. 

&  If  pidgea  do  not  attend  first  day,  courts  how  adjonmcd. 

a  Proceedings  if  they  do  not  attend  on  second  day. 
IIL  Judges  being  inhabitants  of  town  interested  in  appeals,  not  to  sit,  &c. 
n.  Teste  and  return  of  process  of  conounon  pleas  and  general  sessions. 
ft  Seals  of  common  pleas. 

11  hwhooe  name  writs  in  common  pleas  to  be  tested;  process  of  general  sessions  to 
be  under  seals  of  judges. 

H  CItiks  of  counties  to  be  clerks  of  common  pleas  and  sessions,  except  in  New-York- 

^  Ftna  of  caption  of  records  in  common  pleas. 

It.  plum  of  records,  alter  the  caption. 

IT.  fink  of  continuancef ,  after  issue  joined. 

^  tkmm  of  judges  and  authority  of  eourt,  not  to  be  inserted. 

^  Dvation  of  terms  of  common  pleas  and  general  sessions,  &c. 

^  Times  and  places  of  holding  common  pleas  and  general  sessions  in  the  sereral 

eauBtias  of  this  state. 
^-  In  eases  not  otherwise  directed,  courts  to  be  held  at  court-houses. 

^l«tiori8Z8,p.212,§9.    (68)  1  R.  L.  p.  888,  §  10.  (84)  Laws  of  1828,  p.  426»§.  18. 
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,       ^«^«  ntfAf  la  Nfw- York,  by  irhom  to  be  held- 

...-.  .  :;  r*  clfrk  ot"c(»inmon  ploa*i,  and  to  give  bond- 

.  '.     ...  >  *  >""■*  *•"*  **  cancelled. 
^    .   -  J1.IP.C  i:rA*of-\ew-York. 

^-c^vi: .  .r.  Now-Vork,  by  whom  to  be  held 
■    ,  -¥0"»rderl<»hold  Mneral  KC^sions. 

•»•..•  ^  .vK-^  »r»!»ion3<. 

.-'. -nxH  ~  to  Attend  general  teMhiout. 
.  ^      ,  ii.«  t--:  h»'W'  long  to  be  held. 
.        ,.  ni.w>  -a  Albany,  by  whom  may  be  held- 

^-  -. « :,»  be  present,  to  nerform  certain  act*. 
..    ^  ,  K-><.iinj(  common  pleas  and  general  keskiooj  in  Albany. 

> .-;  v'mII  continue  to  be  a  court  of  common  pleas  i 

•  >  *uto,  whicli  shall  possess  the  powers  and  exen 

, .  tthii'h  belonged  to  the  courts  of  common  pleas  of 

..->  in  the  colony  of  Xew-York,  with  the  additions, 

;  v.vptions,  created  and  im}>osed  by  the  constituti 

?  ^  stiUo,  and  every  such  court  shall  have  power, 

•     var,  try  and  determine,  according  to  law,  all  local  \ 

.  •.,:«!»  the  county  f(»r  which  such  court  shall  be  held: 

^H.   » *  ai'tioiis,  althougli  the  same  may  not  liave  arisen  with 

v.*  crant  new  trials: 

1>  hoar  and  determine  appeals  from  justices'  courts,  in  th 
•  ;ho  manner  prescribed  by  law  : 

IV  i»xtTcisc  the  power  and  jurisdiction  conferred  on  them 
:ho  p(*rsons  and  estates  of  habitual  drunkards :  and, 
»     To  exercise  such  other  [wwers  and  duties,  as  may  be  co 
,iv*  iniiHWcd  by  the  laws  of  this  state/^ 

jt  J.  The  judges  of  the  county  courts  of  each  of  the  counties 

^%i\\  {^^^^-  city  and  county  of  New- York  excepted)  or  any  1 

,Vi«,  J*l"dl  '»avc  power  to  hold  the  courts  of  common  pleas, 

^>!i|HM-tive  counties.®* 

^  :J.  Any  three  of  the  judges  of  the  county  courts  of  each 

\*r»NMinlics  of  this  state,  except  the  county  of  New- York,  sha 

iHiwiT  to  hold  courts  of  general  sessions  in  their  respective  cou 

,,'-       iS  4.  When  a  sufficient  number  of  judges  of  the  county  coui 
•'^'  ^  iiol  appear,  to  hold  a  court  of  general  sessions,  then  one  or  mo 
n«s  of  the  peace  of  the  same  county,  shall  be  associated  with  sui 
or  judges  as  shall  attend  :  but  no  such  court  shall  be  held  witl 
presence  of  at  least  one  judgti,  and  it  shall  in  no  case  consist 
(liun  five  i)ersons/* 
^..Mr.*<M.ii     S  5.  Every  court  of  general  sessions  of  the  peace  shall  have 
1 .  To  inquire,  by  the  oaths  of  good  and  lawful  men  of  the 
of  all  crimes  and  misdemeanors  committed  or  triable  in  such  a 
S.  To  hear,  determine  and  punish,  according  to  law,  all  crir 
misdemeanors  not  punishable  with  death,  or  imprisonment  in  tl 
priion  for  life : 

(8B)  S  R.  L.  p.  141^  isTUwii  or  ii^Tp  40~  §  1.    (86)  Liiwi  oflMS,  p.  40,  $  I 


4  *■ 
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a.  To  bear  and  detennine  all  appeals  from  any  order  of  justices  of  title  s. 
the  peace,  under  the  laws  reelecting  the  support  of  bastards :  v^V^^ 

4.  To  examine  into  the  circumstances  of  persons  committed  to  pri- 
son as  parents  of  bastards,  and  to  discharge  them,  in  the  cases  prorided 
hy  law: 

5.  To  hear  and  determine  the  complaints  which  shall  he  made  to 
iuch  court,  under  the  laws  respecting  masters,  apprentices  and  ser* 

TSDtS: 

s.  To  review  the  convictions  of  disorderly  persons  actually  impri* 
sensed,  and  to  execute  the  powers  conferred,  and  duties  imposed  by 
law,  in  relation  to  such  persons : 

7.  To  continue  or  discharge  the  recognizances  and  bonds  of  persons 
bomid  to  keep  the  peace,  or  to  be  of  good  behaviour,  or  both ;  and  to 
inquire  into  and  determine  the  complaints  on  which  the  same  were 
fcunded: 

8.  To  compel  relatives  of  poor  persons,  and  committees  of  the  es- 
tiles  of  lunatics,  to  support  such  persons  and  lunatics,  in  the  cases 
and  in  the  manner  prescribed  by  law  : 

8.  To  exercise  the  powers  conferred  by  law,  in  relation  to  the  es- 
talsa  cf  persons  absconding  and  leaving  their  families  chargeable  to 
tbepriilic: 

IS.  To  let  to  bail  persons  indicted  in  the  said  court  for  any  crime 
sr  miidenieanor  triable  therein,  as  provided  by  law  : 

11.  To  discbarge  persons  who  shall  have  remained  in  prison  with- 
eat  being  indicted,  or  witliout  being  tried,  in  the  cases  prescribed  by 
hw:  and. 

It.  To  execute  such  other  powers  and  duties  as  may  be  conferred 
aad  imposed  by  the  laws  of  this  state.^ 

8  6.  The  several  courts  of  general  sessions,  shall  send  all  indict- '|«o  ^^  j^^ 
■KOte  fiir  oflfences  not  triable  therein,  to  the  next  court  of  oyer  and  o^f  ^r^ 
IcnniMT  and  jail  delivery,  to  be  held  in  their  respective  counties,  """^' 
thwe  to  be  determined  according  to  law.^ 

S  7.  The  said  courts  may  also,  by  an  order  to  be  entered  in  their  ib.  andtouy 
marafeSy  send  all  indictments  for  offences  triable  before  them,  against  Lf.t  ^k^ 
fommen  ia  jail,  and  others,  which  shall  not  have  been  heard  or  de* 
taiMPed,  to  the  next  court  of  oyer  and  terminer  and  jail  delivery,  to 
hsheU  in  their  respective  counties,  to  be  there  determined  according 
lofaew;  and  if  any  such  indictment  shall  be  remitted  back,  without 
trill,  by  the  court  of  oyer  and  terminer  and  jail  delivery,  to  the  court 
from  which  it  came,  such  court  may  proceed  thereon.^ 

S  8.  If  a  sufficient  number  of  persons  authorised  to  hold  any  of  the  cooruto  im 
aid  courts  of  common  pleas  or  general  sessions,  shall  not  attend  for  jl^^^^lTte'i^ 
iktpurpoee,  before  five  o'clock  in  the  afternoon  of  the  day  on  which  *"*^* 
adk  court  is  to  be  held,  it  shall  be  the  duty  of  any  judge  of  the  coun- 

(87)2R.L.p.l50,§2&3. 
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1'iTi.E  5.   ty  courts,  who  shall  attend,  or  if  there  be  none  present,  of  the  sheriff 
^^^^"^^"^^  or  clerk  of  the  county,  to  adjourn  the  same  court  to  the  next  day.^ 

lb.  S  9.  If  a  sufficient  number  to  hold  such  court,  shall  not  attend  be- 

fore five  o'clock  in  the  afternoon  of  the  said  adjourned  day,  it  shall  be 
the  duty  of  such  judge  of  the  county  courts,  or  if  there  be  none  present, 
of  such  sheriff  or  clerk,  to  adjourn  the  said  court  without  day.^ 

•'•jjjj^i^jf-     S  10.  In  all  cases  of  appeal  to  any  court  of  general  sessions  of  die 
on  spptak.   peace,  wherein  any  town  in  the  county  shall  be  interested,  no  judge  or 

justice  of  the  peace  being  an  inhabitant  of  such  town,  shall  sit  in 

court,  upon  the  hearing  of  such  appeal.^ 

Tmii  nad  !••     S  1 1 .  All  writs  or  process  which  shall  issue  out  of  either  of  the  said 
MM.    '^'   courts  of  common  pleas  or  general  sessions,  may  be  tested  on  any  day 
of  the  term  in  which  such  court  shall  sit,  and  be  made  returnable  on 
any  other  day  of  the  same  term,  or  at  the  next  term.^^ 

SMkofeom-     $  12.  The  scsls  of  the  several  courts  of  common  pleas  already  de- 
"^*'^    vised,  shall  continue  to  be  the  seals  of  the  courts  of  common  plcAS  of 
the  respective  counties.** 

Writs  in  eo«.     Sis,  All  process  issued  out  of  the  court  of  common  pleas,  shall  be 
CSa.         tested  in  the  name  of  the  first  judge  of  the  county  courts  of  the  leqwo- 

tive  counties ;  if  the  office  of  first  judge  be  vacant,  in  the  name  of  any 
SMbtopro-  other  judge  of  said  court.  Process  issued  out  of  the  courts  ofgenenl 
raiMJonT  scssious,  iu  cases  not  otherwise  provided  for  by  law,  shall  be  imder 

the  hands  and  seals  of  the  several  judges  or  justices  present  in  court, 

at  the  time  the  same  shall  be  granted.®^ 
Ctariaof         §  14.  The  clerks  of  the  several  counties,  (except  the  city  and 
■■■»"M       county  of  New- York,)  shall  be  clerks  of  the  courts  of  common  pleis    '^ 

and  general  sessions  of  their  respective  counties.*' 

FonMoTi*-      S  15.  The  caption  of  all  records  of  judgments  in  the  courts  of  com-    ^ 

oHMptaM.    mon  pleas,  shall  be  in  the  following  form:  ^^ Pleas  in  the  covtof   | 

CtpiioM.     common  pleas  held  at''  [the  place  at  which  the  court  shall  be  held]  ^ia 

and  for  the  county  of  Westchester,"  [or  other  county,  as  the  cmo 

may  be,]  ^^  before  the  judges  of  the  same  court,  on''  [such  day  as  ths    \ 

process  against  the  defendant  shall  be  returnable,  and  shall  be  retmih    | 

ed  served.  ]•* 

EmriMtiUr      S  16*  In  all  records  of  judgments  to  be  made  up  in  the  courts  sf 

^^'       common  pleas,  it  shall  be  sufficient,  immediately  after  the  captioi 

theiiisof,  to  enter  the  declaration,  without  setting  forth  on  the  reradi 

the  plaint  or  process  against  the  ^'.efendant,  or  any  memorandum  or 

other  matter.     If  judgment  is  not  entered,  or  the  defendant  shall  nit 

plead,  at  the  same  term  of  which  the  declaration  is  filed,  an  imptf- 

lance  shall  be  entered  to  the  term  when  judgment  is  entered,  or  At 

/   plea  of  the  defendant  shall  come  in,  without  entering  any  oontintt- 

ancc  from  term  to  term.** 

<89)  Lftwf  of  1828,  p.  40.  §  2.  "(wTz  R.  L~f^47,"§a~'791)  Laws  of  18»,  ^  41^  f  l* 
<92)  n».  §  1.    (93)  n>.  §  1.    {94)  2  R.  L.  p.  147. 


CHIP.  I.]  THE  STATE  OF  NEW-YORK.  211 

S  n.  When  an  isiue  shall  be  joined  in  the  court  of  common  pleas,  title  & 
to  be  tried  by  a  jury,  if  the  same  shall  not  be  tried  at  the  next  term  ^^^v^^ 
after  the  joining  thereof,  the  cause  shall  be  continued  by  a  brief  entry,  e«°a<u^  bL« 
setting  forth  that  the  process  between  the  parties  is  continued  before 
the  same  court,  until  the  term  when  such  issue  shall  be  tried,  or  some 
jodgment  of  the  court  shall  be  given,  or  some  order  be  made  concern- 
ing such  trial.'^ 

S  18-  It  shall  not  be  necessary  in  any  part  of  such  records,  to  insert  Nmm  »f 
the  names  of  the  judges,  or  any  of  them ;  nor  shall  it  be  necessary  to 
set  fixth  the  authority  by  which  the  court  is  held.^^ 

S  19.  Each  term  of  the  several  courts  of  common  pleas  and  gene-  DuniiMi^ 
nlsessionn,  may  be  continued  and  held  from  the  commencement  there-  '*"^ 
oi^  ontil  and  including  the  second  Saturday  afler  the  commencement 
oTtoch  term;  but  no  process  issuing  out  of  the  said  courts,  except 
fol^KEnas  and  attachments,  shall  be  tested  or  made  returnable  in  the 
tetood  week  of  the  said  terms.^ 

S  20.  The  courts  of  common  pleas  and  general  sessions  in  the  se-  rimM,  ae.*r 
Teral  counties  of  this  state,  shall  be  held  in  every  year,  at  the  times  piaJfw^- 
and  places  following,  to  wit :  wrdiMrfo^ 

1.  lo  the  county  of  Suffolk,  the  court  of  common  pleas,  on  the  last  Suffolk. 
Toedaj  in  May,  and  the  first  Tuesdays  in  October  and  January,  and 
the  ooort  of  genetal  sessions,  on  the  last  Tuesday  in  May,  and  first 
Tuesday  in  October ;  but  no  issue  of  fact  shall  be  tried  by  a  jury  at 
injr  January  term. 

s.  In  the  county  of  Queens,  the  court  of  common  pleas,  on  the  a»t—. 
lint  Tuesday  of  June,  the  second  Tuesday  of  November,  and  the  third 
Tuesday  of  February,  and  the  court  of  general  sessions  on  the  said 
first  Tuesday  of  June,  and  second  Tuesday  of  November  ;  but  no  is- 
ne  of  fact  shall  be  tried  by  a  jury  at  any  February  term. 

I.  In  the  county  of  Kings,  the  courts  of  common  pleas  and  general  xinp. 
semms,  shall  be  held  alternately  at  the  court-house  in  Flatbush,  and 
at  the  apprentices'  library  in  the  village  of  Brooklyn,  on  the  third 
Tuesdays  of  April,  July,  October,  and  January. 

4.  In  the  county  of  Richmond,  the  court  of  common  pleas,  on  the  RjchmoiMi. 
ttcood  Tuesdays  of  April,  Septembef  and  Decemberp  and  the  court  of 
genera]  sessions,  on  the  said  second  Tuesdays  of  April  and  Septem- 
ber ;  but  no  issue  of  fact  shall  be  tried  by  a  jury  in  any  December 

tenn. 

5.  In  the  county  of  Westchester,  the  court  of  common  pleas,  alter-  weiicii«^t*r, 
DStely  at  the  court-house  in  Bedford,  and  A  the  c^)urt-house  in  White- 
Plains,  on  the  fourth  Mondays  of  May  and  September,  and  on  the  first 
llMiday  in  December,  and  the  court  of  general  sessions,  on  the  fourth 
Mondaj  of  May  and  September,  at  the  place  where  the  common  pleas 

(S6)  2  n.  L.  p.  147.    (96)  Uwt  of  1319,  p.  906. 
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TITLES,  shall  be  then  held ;  but  no  issue  of  fact  shall  be  tried  bj  a  jury  in  any 

^'^'^•^^^^  December  term. 

PaMM.  6.  In  the  county  of  Putnam,  the  courts  of  common  pleas  and  ge* 

neral  lessions,  on  the  first  Tuesday  of  February,  and  the  aeoond  Tiiai- 
day  of  September. 

notekeM.  7.  In  die  county  of  Dutchess,  the  said  courts  shall  be  held  on  the 
first  Mondays  in  February  and  June,  and  on  the  last  Monday  in  Sep* 
tember. 

Kockiaoa.  8.  In  the  county  of  Rockland,  the  court  of  common  pleas,  on  the 
first  Tuesday  of  February,  the  third  Tuesday  of  April,  and  the  aeoood 
Tuesday  of  November ;  and  the  court  of  general  sessions,  on  the  said 
third  Tuesday  of  April,  and  seconS  Tuesday  of  November. 

Orange  9.  In  the  county  of  Orange,  the  courts  of  common  pleas  and  gan^ 

ral  sessions,  to  be  held  alternately  at  the  court-house  in  (xoshen,  and 
the  academy  in  the  village  of  Newburgh,  on  the  second  Monday  in 
February,  last  Monday  in  May,  and  the  first  Mondays  in  September 
and  December. 

uiMcr.  10.  In  the  county  of  Ulster,  the  court  of  common  pleas,  on  the  »- 

cond  Mondays  of  January,  April,  June  and  September  ;  and  the  court 
of  general  sessions,  on  the  second  Mondays  of  January  and  Septem- 
ber ;  but  no  jurors  shall  attend  at  the  said  April  term  of  the  omrt  of 
common  pleas,  and  no  grand  jurors  at  the  said  September  term  of  the 
general  sessions,  unless  summoned  by  order  of  said  courts  respectively, 
regularly  entered  on  their  minutes  at  the  next  preceding  term. 

SaDiTu.  11.  In  the  county  of  Sullivan,  the  court  of  common  pleas,  oo  tbt 

last  Tuesday  of  January,  and  second  Tuesdays  of  June  and  October; 
and  the  general  sessions,  on  the  last  Tuesday  of  January,  and  ieooil 
Tuesday  of  June. 

Qrnnt,  ^^*  '"  ^^  couuty  of  Greene,  the  court  of  common  pleas,  on  dw 

first  Tuesday  of  January,  the  last  Tuesday  of  May,  and  the  first  Hoo- 
day  of  September ;  and  the  court  of  general  sessions,  on  the  first  Toei- 

coiomuii.    day  of  January,  and  first  Monday  of  September. 

18.  In  the  county  of  Columbia,  the  courts  of  common  pleas  and  ge> 
neral  sessions,  shall  be  held  on  the  first  Monday  of  June,  the  mood 
Monday  of  September,  and  the  third  Monday  of  January. 
R«BMiaer.  14,  jn  the  county  of  Rensselaer,  the  courts  of  common  pleas  asrf 
general  sessions,  on  the  last  Mondays  of  January,  May  and  Seplett* 
her, 

««*"*••  15.  In  the  county  of  Schoharie,  the  court  of  common  pleas,  on  Ibi 
first  Tuesdays  of  February,  June  and  October ;  and  the  court  of  g»* 
neral  sessions,  on  the  first  Tuesdays  of  February  and  June. 

16.  In  the  county  of  Schenectady,  the  courts  of  common  pkts  tfrf 
general  sessions,  on  the  third  Tuesdays  of  January,  May  and  SqiMl> 
her. 

17.  In  the  county  of  Saratoga,  the  court  of  common  pleas,  on  te 
second  Tuesday  of  April,  and  the  last  Tuesdays  of  August  and  Ik- 
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amber  ;  and  the  court  of  general  sessions,  on  the  second  Tue^v  of  title  5. 
ifnly  and  last  Tuesdaj  of  August. 

18.  In  the  county  of  Montgomery,  the  court  of  common  pleas,  on 
IttMoood  Mondajrs  of  March,  June,  September,  and  December ;  and 
&•  eourt  of  general  sessions,  on  the  second  Mondays  of  ifarch  and 


It.  h  the  county  of  Washington,  the  courts  of  common  pleas  and  wi 
gnenlsesuons,  alternately  at  the  court-house  in  the  town  of  Salem, 
aad  It  As  court-house  in  the  town  of  Kingsbury,  on  the  second  Tiie»- 
diy  rf  Much,  the  last  Tuesdays  of  May  and  August,  and  the  first 
TmAj  of  December. 

M.  in  the  county  of  Warren,  the  courts  of  common  pleas  and  ge-  ^* 

Hal  sessiona,  on  the  third  Tuesday  of  April,  and  first  Tuesday  of 
^i„i„„ 

11.  In  the  county  of  Essex,  the  court  of  common  pleas,  on  the  se- 
IViesdays  of  January  and  April,  and  the  last  Tuesday  of  Sep- 
r;  and  the  general  sessions,  on  the  second  Tuesday  <rf  January, 
:Wi  hst  Tuesday  of  September. 

It.  In  the  county  of  Clinton,  the  court  of  common  pleas,  on  the 
IntTMsday  of  January,  second  Tuesday  of  May,  and  first  Tuesday 
:  tf  October ;  and  the  general  sessions,  on  tlie  second  Tuesday  of  May, 
Iftfifast  Tuesday  of  October. 

ti.  in  the  county  of  Franklin,  the  court  of  common  pleas,  and  the 
enrt  of  general  sessions,  on  the  last  Tuesday  of  April,  and  on  the  sa- 
ted Tu^ay  of  October. 

t4.  In  the  county  of  St.  Lawrence,  the  courts  of  common  pleas  s^lai 
lid  general  sessions,  on  the  first  Tuesday  of  J>:^«>.  the  second  Tues- 
ky  of  October,  and  the  last  Tuesday  of  January  ;  Jut  no  grand  jury 
Ul  be  summoned  at  the  June  term. 

is.  In  the  county  of  Herkimer,  the  courts  of  common  pleas  and  ge- 
aml  sessions,  on  the  first  Mondays  of  February,  June  and  October. 
sf .  In  the  county  of  Oneida,  the  courts  of  common  pleas  and  ge-  Ondda. 
ions,  at  the  court-house  in  the  town  of  Whitestown,  on  the 
Mondays  of  March  and  September ;  and  at  the  court-house  in 
he  town  of  Rome,  on  the  second  Mondays  of  June  and  December. 

ST.  In  the  county  of  Madison,  the  courts  of  common  pleas  and  ge-  BiadiMo. 
wral  sessions,  on  the  first  Tuesday  of  February,  the  third  Tuesday  of 
lune,  and  the  first  Tuesday  of  October. 

ta.  In  the  county  of  Oswego,  the  courts  of  common  pleas  and  ge-  Oiw«|o. 
neral  senions,  shall  be  held  alternately  in  the  eastern  and  western  jury 
lisCricti,  on  the  first  Tuesdays  of  February  and  June,  and  the  diiid 
IVKaiay  of  September. 

at.  In  the  county  of  Lewis,  the  courts  of  common  pleas  and  gene-  ^^^ 
al  sessions,  on  the  first  Tuesday  of  January,  and  the  third  Tuesdays 
f  April  and  September. 
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TITLE  &  80.  In  the  county  of  Jefferson,  the  courts  of  common  pleas  and  ge- 
neral sessions,  on  the  last  Tuesday  of  February,  the  second  Tuesday 
of  June,  and  tlie  first  Tuesdays  of  September  and  December ;  but  no 
grand  jury  shall  be  summoned  at  the  said  December  and  June  terms. 

Ddawmr*.  81.  In  the  couuty  of  Delaware,  the  courts  of  common  pleas  and 
general  sessions,  on  the  first  Mondays  of  February,  June  and  October ; 
but  no  grand  jury  shall  be  summoned  to  attend  the  said  February  and 
June  terms. 

otstffo-  82.  In  the  county  of  Otsego,  the  courts  of  common  pleas  and  ge- 

neral  sessions,  on  the  first  Tuesday  of  February,  the  third  Tuesday  of 
June,  and  the  second  Tuesday  of  October. 

chMwago.  83.  In  the  county  of  Chenango,  the  courts  of  common  pleas  and 
general  sessions,  on  the  second  Tuesdays  of  February,  June  and  Oc» 
tober;  but  no  grand  jurors  shall  be  summoned  at  the  said  February 
and  June  terms,  unless  specially  directed  by  the  said  courts. 

BroooM.  84.  In  the  county  of  Broome,  the  courts  of  common  pleas  and  ge> 

neral  sessions  on  the  last  Tuesdays  of  August  and  November,  and  a 
term  of  the  courts  of  common  pleas  on  the  second  Tuesday  of  Marob* 

coitiud.  86.  In  the  county  of  Cortland,  on  the  third  Tuesday  of  April,  and 
on  the  second  Tuesdays  of  September  and  December;  but  no  grand 
jury  shall  be  summoned  at  the  December  term,  without  the  or^r  of 
the  first  or  senior  judge. 

TompkiM.  86.  In  the  county  of  Tompkins,  the  courts  of  common  pleas  and 
general  sessions  on  the  fourth  Tuesdays  of  January,  May  and  Sep- 
tember. 

Tiofa.  87.  In  the  county  of  Tioga  the  courts  of  common  pleas  and  general 

sessions,  alternately  at  the  court-house  in  the  village  of  Newtowa, 
and  at  the  court-house  in  the  village  of  Owego,  on  the  first  Tuesdays 
of  January,  May  and  September. 

OwNidin.  88.  In  the  county  of  Onondaga,  the  courts  of  common  pleas  and 
general  sessions,  on  the  fourtli  Mondays  of  May,  September  and  Ja- 
nuary. 

caTogA.  89.  In  the  county  of  Cayuga,  the  courts  of  common  pleas  and  ge* 

neral  sessions,  on  the  third  Mondays  of  January,  May  and  September. 

8«Mea.  40.  In  the  county  of  Seneca,  the  courts  of  common  pleas  and  gene- 

ral sessions  alternately  at  the  court-house  in  the  town  of  Ovid,  and  it 
the  court-house  in  the  town  of  Junius,  on  the  second  Tuesday  of  May, 
and  on  the  first  Tuesdays  of  October  and  February. 

Oourio.  41.  In  the  county  of  Ontario,  the  courts  of  common  pleas  and  ge> 

neral  sessions,  on  the  third  Tuesdays  of  February,  May,  August  voi 
November. 

WajM.  42.  In  the  county  of  Wayne,  the  courts  of  common  pleas  andg^ 

neral  sessions,  on  the  fourth  Tuesdays  of  January,  May  and  Septanh 
ber* 


ma,  on  the  fourtli  Monday  of  March,  the  second  Monday  of 

d  tfae  first  Mondays  of  October  and  December. 

1  the  county  uf  Genesee,  the  courts  of  common  pleas  and  ge-ocutM>. 

sionx,  on  the  first  Tuesday  of  February,  and  second  Tuesdays 

and  October. 

1  the  county  of  Orleans,  tlic  courts  of  common  pleas  and  ge-  oik>n>. 

sions,  OD  the  third  Mondays  of  January,  June  and  September. 

n  the  county  of  Niagara,  the  courts  of  common  pleas  and  ge-.N'»iua 

Hinis,  on  the  first  Tuesdays  of  January,  May  and  September. 

Q  the  county  of  Erie,  the  court  of  common  pleas,  on  the  first  Enr. 

■  of  Alarch  and  June,  the  fourth  Monday  of  August,  and  the 

Dday  of  December ;  and  the  general  sessions,  on  the  first  Mon- 

iarcb,  and  the  fourth  Monday  of  August. 

n  the  county  of  Allegany,  the  courts  of  common  pleas  and  ge-  A%ur- 

nions,  on  the  second  Tuesday  in  February,  and  fourth  Tuesday 

and  October. 

D  the  county  of  Cattaraugus,  the  courts  of  common  pleas  atid  caoiruia- 

aesaiona,  on  the  last  Tuesday  of  January,  third  Tuesday  of 

id  fint  Tuesday  of  October. 

□  the  county  of  Cbautauque,  the  courts  of  common  pleas  and  Oi  hkiikii*. 

Kssions,  on  the  second  Tuesdays  of  October  and  February, 
Ibnrth  Tuesday  of  June.*'' 

In  all  cases  not  specially  provided  for  in  the  preceding  sec-  ^^^,J^' 
!  courts  of  common  pleas  and  general  sessions,  shall  be  held  at 
t^Kmses  in  the  several  counties.'^ 

The  first  judge  of  the  county  courts  of  the  cit^  and  coun^  of  i»  k.  t.*. 
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T1TLK9.  uidooiintj;  and  every  person  hereafter  elected  to  that  office,  ahall, 
^^*^^^^  before  he  enters  on  the  duties  thereof^  execute  a  bond  to  the  people  of 
this  state,  in  the  penalty  of  fifteen  thousand  dollars,  with  two  suffknent 
iti  ewiditMik  suretiee,  to  be  approved  by  the  said  first  judge,  conditioned  that  such 
clerk  shall  well  and  fiuthfiiUy,  in  all  things,  apply,  appropriate  and 
pay  over  all  such  sums  of  money  as  he  may  from  time  to  time  receive, 
in  virtue  of  hiasaid  office,  during  his  continuance  therein;  and  that  if 
defiiult  be  made  therein,  he  and  his  sureties  will  jointly  and  severally 
answer  and  pay  to  the  parties  who  may  be  injured  by  such  defiiult, 
all  damages  they  may  sustain ;  which  bond,  when  so  executed  and  ap 
proved,  shall  be  filed  in  the  office  of  the  clerk  of  the  supreme  court  in 
the  city  of  New-York.** 

iMiirbMld'to  ^  '^'  ^i^^^^^r  ^^y  ^^^  clerk  .shall  go  out  of  office,  and  shall 
toeuMtOfd.  pay  over  to  his  successor  all  the  monies  then  remaining  in  his  hands, 
accompanied  by  such  vouchers  and  statements  in  relation  thereto,  as 
diall  be  satisfiurtory  to  such  successor,  to  be  signified  by  his  certificate 
under  seal,  it  shall  be  the  duty  of  the  said  first  judge,  to  grant  an  or^ 
der  requiring  the  clerk  of  the  supreme  court,  upon  the  filing  of  siidb 
certificate  in  his  office,  to  give  up  the  bond  executed  by  the  clerk 
so  going  out  of  office,  and  his  sureties,  to  the  parties  who  executed 
the  same,  to  be  cancelled.  And  it  shall  be  the  duty  of  the  clerk  of 
the  supreme  court  to  obey  such  order.** 


T«nMof  tiM  S  26.  The  court  of  common  pleas  for  the  city  and  county  of  New- 
York,  shall  be  held  on  the  third  Monday  of  every  month.  The  seve- 
ral terms  shall  be  called  after  the  difierent  months  of  the  year,  in  whicb 
they  are  respectively  held.  Writs  of  inquiry  issuing  out  of  the  said 
'  court,  may  be  tested  and  made  returnable  the  second  week  of  the  said 
term.'** 

^SS^s^      S  27.  The  first  judge  of  the  county  courts  of  the  city  and  ooont/ 

York.         of  New-York,  and  the  mayor,  recorder  and  aldermen  of  the  saki  ci^i 

or  any  three  of  them,  of  whom  the  said  first  judge,  mayor  or  reoorder 

ahall  always  be  one,  shall  have  power  to  hold  courts  of  general  ses- 

sH>ns  in  and  for  the  said  city  and  county  of  New-York.'** 

D^off*-       S  S8.  It  shall  be  the  special  duty  of  the  recorder  of  the  citjr  of 

New-York,  to  hcdd  the  said  court  of  general  sessions.'**  \ 

Powmofg*  S  89*  The  said  court  of  general  sessions,  shall  possess  the  lib  \ 
non*.*^  powers  as  tlie  courts  of  general  sessions  for  the  other  counties  in  dui 
state,  and  in  addition  thereto,  shall  have  power,  when  the  said  flist 
judge  shall  preside,  to  hear,  try  and  determine  any  indictment  fiir  Mff 
crime  punidiaUe  by  imprisonment  for  life.  The  court  shall  also  have 
the  same  power,  when  the  mayor  or  recorder  presiding  shall  be  of  fte 
degree  of  counsellor  in  the  supreme  court  of  this  state,  of  at  least  three 
years'  standing.'** 

<8S)  Lcin  of  ISaS,  p.  »5,  §  1  k  2.    (100)  lb.  18U,  p.  66,  §5,e»  7  a  II,  andtR.  L-MM*- 


f 
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S  M.  Il  ihall  be  the  duty  of  two  of  the  aldermen  of  the  city  of  titlr  a 
i0W-York,  to  attend  as  judges  of  the  said  court,  when  notified  or  re-  ^Jfp'^^^ 
pved  for  that  purpose,  by  the  mayor  or  recorder ;  and  the  common  au«fMi. 
asoncil  may  provide  a  suitable  compensation  for  their  attendance.  ^^' 

SSl*  Tie  said  court  of  general  sessions  shall  commence  and  bcivrnMor 
Ud  on  the  first  Monday  in  every  month,  and  may  continue  and  be  ^'^^ 
Ml  efsij  day,  fit>m  the  commencement  thereof,  until  and  including 
Satndiy,  in  the  third  week  thereafter.'^* 

8  SS.  The  court  of  common  pleas  for  the  county  of  Albany,  may  com.  pitai 
ht  Ud  by  the  first  judge  of  the  county  courts  of  the  said  county,  ei-  *"  '^  ^'^ 
Ikr  alone,  or  with  one  or  more  of  the  other  judges ;  and  it  shall  be  the 
ycisl  duty  of  the  first  judge  to  hold  the  said  court. 

1^'  8  SS.  But  no  district  attorney  of  the  said  county  shall  be  appoint-  (>rt«in  acb 
|1  or  removed,  nor  shall  any  justice  of  the  peace  or  said  county  be  re-  ^  kJt^M 
Ipored,  unless  the  court,  at  the  time  of  such  appointment  or  removal,  ^'^^' 
pdoonust  of  at  least  three  judges  of  the  county  courts. 

f  9  S4.  The  courts  of  common  pleas  and  general  sessions  for  the  ^.^^  ^ 
puAj  of  Albany,  shall  be  held  on  the  third  Tuesday  of  March,  and  ^^'i^ 
:  fti  iooQiid  Tuesdays  of  June,  September  and  December ;  but  no  trial  |'„*'7|t|;^,'"" 
lUl  be  had  in  any  criminal  prosecution,  during  the  first  week  of  the 
Mb  terms. 


TITLE  VI. 

OF  MAYORS'  COURTS  IN  CITIES. 

he- 1,  S  Jfc  8.  Mayor*!  court  of  Albany,  by  whom  held;  its  powers  and  terms. 
4^  5 1^  S.  Mayor's  court  of  Hudson,  by  whom  held;  its  powers  and  terms- 
7  k  8.  Cleik  of  the  court;  his  duty  and  that  of  marshal,  &c. 
8^10  Jt  11.  Mayor's  court  of  Troy,  by  whom  held;  its  powers  and  tennt 
11.  ClcriL  of  Rmiselaer  county  to  be  cleric  of  court. 
IS  1^  14  Doty  of  marshal  and  other  officers. 
lii  Scab  of  mayors'  courts, 
li.  Namea  of  their  sereral  terms. 
U.  AldfCrmeB  may  sit  as  judges;  when  to  hold  courts. 
18.  Coorta  how  adjourned,  if  not  formed  f>n  day  appointed. 
18.  Process  not  to  be  tested  and  returnable  in  same  term- 
SOL  Pkoccas  how  to  be  made  returnable. 
211^  23.  Form  of  records  of  judgments. 

S  1.  The  mayor,  recorder  and  aldermen  of  the  city  of  Albany,  or  Miyor's 
Is  mayor  and  recorder  jointly,  or  either  of  tliem  singly,  with  or  with-  ban>. 
nl  Ae  presence  of  any  of  the  aldermen,  shall  have  power  to  hold  a 
sout  of  common  pleas,  to  be  called  "  The  mayor's  court  of  the  city 
iTAIbaoy.''' 

Si*  The  said  court  shall  have  power  to  hear,  try  and  determine,  ni. 
ooording  to  law,  all  local  actions  arising  within  the  city  of  Albany, 
nd  also  all  transitory  actions,  although  the  same  may  not  have  arisen 
berein.* 


(Mn)  8  R.  L.  p.  503,  §  a    (1)  lb.  p.  501,  §  1  &  4;  Laws  of  181 1,  p.  :»!>  § 

▼OL.  II.  28 
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TITLE  6;  S  Sr  The  Said  court  shall  be  held  on  the  first  Tuesday  of  every 
^^^y^fc^  month,  and  may  be  continued,  until  and  including  the  following  Thuw^ 
^  day.* 

Mayor'!  S  4.  The  mayoF,  recorder  and  aldermen  of  the  city  of  Hudson,  or 

uX>c.  the  mayor  and  recorder  jointly  or  either  of  them  singly,  with  or  with- 
out the  presence  of  any  of  the  aldermen,  shall  have  power  to  hold  a 
court  of  common  pleas,  to  be  called  "  The  mayor's  court  of  the  city 
of  Hudson.'" 

Um  tcrmi.  S  6.  The  mayor's  court  of  the  city  of  Hudson,  shall  be  held  on  the 
last  Tuesday  of  every  month,  and  the  terms  thereof  may  continue  to 
be  held  two  days  inclusive.? 

tu  powew.  S  6.  The  mayor's  court  of  the  city  of  Hudson  shall  !iave  power  to 
hear,  try  and  determine,  according  to  law,  all  actions,  real,  personal 
and  mixed,  arising  within  the  said  city,  and  not  elsewhere.^ 

CHoik  of  iho       S  7.  The  clerk  of  the  city  of  Hudson,  shall  be  clerk  of  the  said 
euuri,  &c     ^^y^j .  ^^j  j^  gj^^jj  j^  ^j^^  ^^^y  ^j.  ^jj^  j^j J  ^j^j.j^^  ^j  ^f  ^jjg  niarshal, 

constables,  jailers,  and  all  other  subordinate  officers  in  and  for  the 
said  city,  to  attend  the  said  court  as  often  as  shall  be  requisite,  and  to 
obey  and  perform  all  the  duties  of  their  respective  offices,  as  well  when 
required  by  the  said  mayor's  court,  or  any  judge  thereof,  as  other- 
wise.* 

Duty  of  mar-     g  8.  The  Said  murshaL  and  other  ministerial  officers  of  the  said 

■half  9tc» 

city,  shall  execute  and  return  all  the  writs  and  process  of  the  said 
court,  to  them  respectively  directed,  in  the  same  manner  as  the  sher- 
iff and  other  officers  of  any  court  of  record  in  this  state.* 

Mayor'«  §  9.  The  mayor,  recorder  and  aldermen  of  the  city  of  Troy,  or  the 

Troy.         mayor  and  recorder  jointly  or  either  of  them  singly,  with  or  without 

the  presence  of  any  of  the  aldermen,  shall  have  power  to  hold  a  court 

of  common  pleas,  to  be  called  "The  mayor's  court  of  the  city  of 

Troy."« 

i(i  i«»wert.  S  10.  The  said  court  shall  have  power  to  hear,  try  and  determine, 
according  to  law,  all  local  actions  arising  within  the  city  of  Troy, 
and  also  all  transitory  actions,  although  the  same  may  not  have  arisen 
therein.* 

itjiemw.         g  ij^  '£1^  g^y  ^^^^.^  jj^aij  ly^  jjeij  Q^  jjjg  gj.g^  Tuesday  of  every 

month,  at  the  court-house  of  the  county  of  Rensselaer,  in  the  said 
city,  and  may  continue  to  be  held  for  two  days  inclusive.* 

Surt.""*^  *^*  ^  ^^-  ^^^  ^'^^^  ^f  ^^^  county  of  Rensselaer,  shall,  by  virtue  of  his 
office,  be  clerk  of  the  said  court ;  and  the  records  and  proceedings  of 
the  said  court  shall  be  filed  and  kept  in  the  office  of  the  clerk  of  the 
said  county.® 

(2)  2R.L.p.  601,  §1&  4;   Laws  of  1S14,  p.  251,  §  8.    (3)  2  R.  L.  p.  502,  §  2fci 
(4)  lb.  p.  499,  §  21  &  22.     (5)  Laws  of  1816,  p.  144,  §  26, 29  &  35.     (6)  lb.  §  86. 
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S  13.  It  shall  be  the  duty  of  the  marshal,  constables,  jailers,  and  titlk.-s. 
ail  other  subordinate  officers  in  atid  for  the  said  city  of  Troy,  to  attend 


the  said  court  as  often  as  shall  be  requisite,  and  to  obey  and  perform  «i>ai  nmi 
all  the  duties  of  their  respective  offices,  as  well  when  required  by  the 
said  mayor^s  court,  or  any  judge  thereof,  as  otherwise.'' 

^  14.  The  said  marshal  and  other  ministerial  officers  of  the  saidib. 
city,  shall  execute  and  return  all  the  writs  and  process  of  the  said 
court,  to  them  respectively  directed,  in  the  same  manner  as  the  sher- 
iff and  other  officers  of  any  court  of  record  in  this  state.'' 

5  15.  The  seals  of  the  several  mayors'  courts  of  the  cities  of  Alba-  J^Jj^"^ 
ny,  Hudson  and  Troy,  already  devised  and  made,  shall  continue  to  be 
the  seals  of  the  said  courts  respectively. 

3  16.  The  several  terms  of  the  said  courts  shall  respectively  be  ^'wn««  of 

tomu 

called  after  the  months  in  which  they  are  held. 

5  17.  Any  alderman  of  the  city  of  Albany,  Hudson  or  Troy,  may,  AkiwnMm»te 
in  any  case,  sit  as  a  judge  of  the  mayor's  court  of  his  city ;  and  in  case  *     * 
of  the  sickness  or  absence  of  the  mayor  and  recorder  of  either  of  the 
above  cities,  or  of  their  offices  being  vacant,  it  shall  be  lawful  for  any 
three  aldermen  of  such  city  to  hold  the  mayor's  court  thereof.® 

S  18.  In  case  any  of  the  said  courts  shall  not  be  formed  and  held,  courtii  how 
at  the  time  the  same  shall  be  required  by  law,  or  at  the  time  to  which  *^"  *"" 
k  shall  have  been  adjourned,  it  shall  be  lawful  for  any  judge,  or  for 
the  clerk  thereof,  to  adjourn  the  same  from  day  to  day,  until  a  court 
Jiall  be  farmed,  or  until  the  next  term.® 

S  19.   No  process  in  any  mayor's  court  shall  be  tested  and  mad6  T«rti',  «cc.  of 
returnable  during  the  same  term  ;  and  no  process,  issuing  out  of  any  ^'^^  "^' 
'^  the  mayor's  courts,  and  delivered  to  the  sheriff,  or  other  proper  offi- 
<*r,  for  service,  at  any  time  during  term,  shall  be  served,  unless  Uie 
^nae  be  made  returnable  at  the  term  next  thereafter.® 

5  20.  All  writs  and  process,  issuing  out  of,  or  returnable  before  the  Howretuma 
said  several  courts,  respectively,  and  all  writs  to  them  directed,  shall 
be  made  returnable  before,  or  be  directed  to,  "  the  judges  of  the  may- 
or's court  in  and  for  the  city  of  Albany,"  or  Hudson,  or  Troy,  as  the 
case  may  be.® 

5  21.  In  the  records  and  proceedings  of  the  said  courts,  "judges  PormsoC 
oC  the  said  court,"  shall  be  inserted,  ipstead  of  mayor,  recorder  and  "^*^**'  *" 
aUennen  of  the  said  cities.® 

i  22.  It  shall  be  unnecessary  to  insert  the  names  of  any  mayor,  re-  lu 
corder  or  alderman,  in  any  records  of  judgments,  or  other  proceedings, 
in  the  said  cc^urts;  and  all  records  of  judgments  therein,  shall  be  made 
up  in  the  same  form  as  the  like  records,  in  the  courts  of  common  pleas 
of  the  several  counties  of  this  state.® 

C7)  Laws  of  1SI6,  p.  144,  §  10.    (S)  2  R.  L.  p.  602,  §  1,  6,  IS,  16  &  17 
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TITLG  I. 

CHAP.  II. 

Of  Courts  of  peculiar  and  special  Jurisdiction. 


Title  1. — Of  surrogates' courts. 

Title  2.— Of  the  courts  of  special  sessions  of  the  peace. 

Title  S. — Of  special  justices'  courts  in  the  several  cities  of  this  state. 

Title  4. — Of  courts  held  by  justices  of  the  peace. 


TITLE  I. 

OF  SURROGATES'  COURTS. 

Bxc.  1.  Joritdiction  of  turrogates;  to  hiiTe  none  but  thote  expressly  giren.  ^ 
2.  Coorts  to  be  alwmys  open,  especiaUj  on  ererj  Monday. 
8.  Present  seak  c<Hitinaed. 

4.  When  new  seab  to  be  made;  form;  description  to  be  deposited. 
6.  On  seal  being  lost,  he.  new  one  to  be  nutde;  notice  to  be  giren. 

6.  Special  powers  of  surrogates. 

7.  Books  to  be  proridedby  them;  indexes  to  be  made  thereto. 

8.  To  presenre  papers,  books,  &c.  and  deliver  them  to  his  successor. 
9  Sheriffs  and  other  officers  to  obey  process,  &c.  of  surrogates. 

10.  Costs  to  be  awarded  in  discretion  of  surrogate. 

11.  Successor  to  complete  business  pending. 

12.  Jurisdiction  once  acquired,  to  be  exclusire  of  other  surrogates. 

13.  Surrogates  not  to  be  counsel,  &c.  in  certain  cases. 

FowMtof  Section  1.  Every  surrogate  who  shall  have  duly  qualified,  bf 
taking  the  oath  and  executing  the  bond  required  by  law,  shall  hddi 
court  within  the  limits  of  the  county  for  which  he  was  appointed,  inl 

Heweiereis- shall  have power, 

1.  To  take  the  proof  of  wills  of  real  and  personal  estate,  in  the  ca* 
ses  prescribed  by  law  ;  and  also  to  take  the  proof  of  any  will  retatbg 
to  real  estate  situated  within  the  county  of  such  surrogate,  when  Ai 
testator  in  such  will,  shall  have  died  out  of  this  state,  not  being  an  in- 
habitant thereof,  and  not  leaving  any  assets  therein : 

2.  To  grant  letters  testamentary  and  of  administration : 

8,  To  direct  and  control  the  conduct  and  settle  the  accounts  of  esr 
ecutors  and  administrators : 

4.  To  enforce  the  payment  of  debts  and  legacies,  and  the  dislrilH- 
tion  of  the  estates  of  intestates : 

6.  To  order  the  sale  and  disposition  of  the  real  estates  of  deoeiied 
persons : 

6.  To  administer  justice  in  all  matters  relating  to  the  affiiirs  ofdi* 
ceased  persons,  according  to  the  provisions  of  the  statutes  of  this  stato: 

7.  To  appoint  guardians  for  minors,  to  remove  them,  to  direct  aBJ 
control  their  conduct,  and  to  settle  their  accounts,  as  prescribed  Ij 
law: 

s    To  cause  the  admeasurement  of  dower  to  widows : 


1 
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Which  powers  shall  be  exercised  in  the  cases,  and  in  the  manner,  Tn^Lx  i- 
pfescribed  bj  the  statutes  of  this  state,  and  in  no  other ;  and  no  surro- 
gate shall,  under  pretext  of  incidental  power  or  constructive  authori- 
ij,  exercise  any  jurisdiction  whatever,  not  expressly  given  by  some 
statute  of  this  state. 


S  t.  Tie  surrogates'  courts  shall  be  at  all  times  open,  for  the  hear-  conrti, 
ingof  any  matters  within  the  jurisdiction  thereof;  and  particularly  on 
Monday  of  each  week,  it  shall  be  the  duty  of  every  surrogate  to  attend 
at  Us  office,  to  execute  the  powers  and  duties  conferred  on  him. 

$  3.  The  seals  of  the  several  surrogates  of  the  respective  counties  SMkor 
of  this  state,  of  which  a  description  in  writing  has  heretofore  been  de-  , 

posited  and  recorded  in  the  office  of  the  secretary  of  this  state,  shall 
continue  to  be  the  seals  of  the  surrogates'  courts  of  such  counties  re- 
ipectively.* 

S  4.  Whenever  a  surrogate  shall  be  appointed  for  any  county  here-  Jjjjjjjjf  JJ' 
ifier  organized,  or  for  any  county  for  which  no  surrogate's  seal  shall 
have  been  provided,  he  shall,  at  his  own  expense,  cause  a  seal  to  be 
made  for  his  office,  with  such  device  as  he  shall  think  proper,  upon 
which  diall  be  inscribed  the  name  of  the  county  for  which  such  surro- 
gate was  appointed,  and  the  words  ^'  Surrogate  Seal."  He  shall  de- 
Ihrer  a  description  of  such  seal  to  the  secretary  of  state,  to  be  by  him 
deposited  and  recorded  in  his  office  as  part  of  the  public  records  of  this 
state;  and  the  same  shall  thereupon  be  the  seal  of  the  surrogate's  court 
<tf  such  county.^ 

S  5.  Whenever  the  seal  of  the  surrogate's  court  of  any  county  shall  '^V^f^^l 
be  80  injured  that  it  can  not  be  conveniently  used,  the  surrogate  shall 
destroy  the  same ;  and  whenever  the  surrogate's  seal  shall  be  lost  or 
destroyed,  he  shall,  at  his  own  expense,  provide  a  new  seal,  similar 
in  all  respects  to  such  former  seal,  and  shall  give  notice  thereof  in 
^miing  to  the  secretary  of  state,  who  shall  file  such  notice ;  and  there- 
upon such  new  seal  shall  become  the  seal  of  the  surrogate's  court  of 
such  county. 

$  6.  Every  surrogate  shall  have  power, 

I.  To  issue  subpoenas  under  his  seal  of  office,  to  compel  the  attend-  special  pow 

■■  .  or*  of  MUTO* 

Vdx  of  any  witness,  or  the  production  of  any  paper,  material  to  any  g»tM. 
inquiry  pending  in  his  court,  the  form  of  which  shall  be  similar  to  that  p^^ 
Qaedl^  courts  of  record  in  the  like  cases: 
1.  To  punish  disobedience  to  any  such  subpoena,  and  to  punish  wit-  ib.  attach- 

*  •>  •  '  *  maDtiayaiDit 

ncssu  far  refusing  to  testify  after  appearing,  in  the  same  manner  and  wui 
to  the  sune  extent,  as  courts  of  record  in  similar  cases,  and  by  process 
amihr  in  form  to  that  used  by  such  courts: 

(1)  1  R.  L.  p.  445,  §  4. 


222  REVISED  STATUTES  OP  [pakt  m. 

■ 

1^1'rL.E  1.       5.  To  issue  citations  to  parlies  in  all  matters  cognizable  in  lus 
ib^iuoi^  court,  and  in  the  cases,  prescribed  by  law,  to  compel  the  appearance 

of  such  parties: 
SinyfJiliittt     ^'  ^^  enforce  all  lawful  orders,  process  and  decrees  of  his  court, 
p*'**^        by  attachment  against  the  persons  of  those  who  sliall  neglect  or  refuse 
to  comply  with  such  orders  and  decrees,  or  to  execute  such  process; 
which  attachments  shall  be  in  form  similar  to  that  used  by  the  court 
of  chancery  in  analogous  cases : 
To^pUfy     6.  To  exemplify  under  his  seal  of  office,  all  transcripts  of  records, 
papers  or  proceedings,  therein ;  which  shall  be  received  in  evidence 
in  ail  courts,  with  the  like  effect  as  the  exemplifications  of  the  records, 
papers  and  proceedings  of  courts  of  record : 
Topunwh         6,  To  prcscrve  order  in  his  court  during  any  judicial  proceeding, 
by  punishing  contempts  which  amount  to  an  actual  interruption  of  bu- 
siness, or  to  an  open  and  direct  contempt  of  his  authority  or  person,  in 
the  same  manner  and  to  the  same  extent,  as  courts  of  record. 

Book!  to  be       S  7.  The  surroficate  of  each  county  shall  provide  and  keep  the  fol- 

provided.        ,        •        .       ,  J  r  r 

lowmg  books : 

1.  A  book  in  which  shall  be  fully  and  distinctly  recorded  all  wills, 
testaments  and  codicils  proved  before  him,  and  the  proof  thereof;  and 
in  which  he  may  also  record  any  will  relating  to  real  estate  situated 
within  his  county,  which  shall  have  been  duly  proved  before,  and  re- 
corded by,  any  other  surrogate ;  upon  the  production  of  an  exemplified 
copy  of  such  record : 

2.  A  book  in  which  shall  be  recorded  in  like  manner,  all  letters  tes- 
tamentary, and  of  general  and  special  administration : 

3.  A  book  in  which  shall  be  entered  all  accounts  of  executors  and 
administrators,  settled  before  him : 

4.  A  book  in  which  shall  be  entered  all  minutes  of  other  proceed- 
ings, by  or  before  him,  in  relation  to  the  estates  of  deceased  persons, 
with  all  orders  and  decrees  made  by  him,  and  minutes  of  all  citations, 
subpcenas,  attachments  and  other  process  issued  by  him,  in  relation  to 
such  estates;  and  the  testimony  taken  by  him  in  relation  to  the  grant- 
ing or  revocation  of  letters  testamentary,  or  of  administration:  j 

6.  A  book  in  which  shall  be  recorded  the  appointment  of  guardians 
for  infants,  the  revocation  of  any  such  appointment,  and  the  accounts 

rendered  by  such  guardians,  at  full  length :  ■. 

6.  A  book  in  which  shall  be  entered  all  proceedings  in  relation  to  r 

the  admeasurement  of  dower,  and  all  orders,  reports  and  decrees  there-  jj* 

upon :  > 

indoxen  to  be     To  cach  of  thc  said  books  there  shall  be  attached  an  index  of  4e  \- 

subjects  therein,  with  a  reference  to  the  pages  where  such  subjects  j. 

may  be  found ;  which,  together  with  such  books,  shall  at  all  proper  ( 

times  be  open  to  the  inspection  of  any  person  paying  the  fees  allowed  3 
bv  law  for  such  examination. 


cur.  II-]         THE  STATE  OF  NEW-YORK. 

ff  8.  Every  surrogate  ahall  carefully  file  and  preserve  all  afiidavits,  titlb  s. 
petiUoDS,  reports,  accounts,  and  all  other  papers  belonging  to  his  court ;  ^^"^'^^l^ 


and  all  such  papers,  and  the  books  kept  by  him,  shall  belong  and  ap-  ^F^^rv^d 
pertidn  to  his  office,  and  be  delivered  to  his  successor. 

59.  Every  sheriff  jailer,  coroner,  or  other  executive  officer,  t0  8borifli,*c 
wbona  any  citation,  subpoena,  attachment,  or  other  process,  issued  by  ^'^^^^ 
a  surrogate's  court,  may  be  directed  or  delivered  for  the  purpose  of 
being  executed,  shall  execute  the  same,  in  the  same  manner  as  if  is- 
sued by  a  court  of  record,  and  for  any  neglect  or  misfeasance  therein, 
shall  be  subject  to  the  same  penalties,  actions  and  proceedings,  as  if 
the  same  had  occurred  in  relation  to  any  process  issued  by  courts  of 
record. 

0  10.  In  all  cases  of  contest  before  a  surrogate's  court,  such  court  coiu  in  con- 

•  I  t<*^*d  CAMS. 

may  award  costs  to  the  party  in  the  judgment  of  the  court  entitled 
thereto,  to  be  paid  either  by  the  other  party  personally,  or  out  of  the 
estate,  which  shall  be  the  subject  of  such  controversy. 

S  11.  Upon  the  office  of  any  surrogate  becoming  vacant,  his  suc-Powor»of 
cesser  shall  have  power  and  authority  to  complete  any  business  that  •""^■®'* 
may  bave  been  begun,  or  that  was  pending  before  such  surrogate.^ 

S  If.  When  jurisdiction  shall  have  been  acquired  by  any  surro-Exciuuveju 
gate's  court,  in  relation  to  any  matter  or  proceeding,  such  jurisdiction,  m*^*^cm 
orer  the  same  matter  and  all  its  incidents,  shall  be  exclusive  of  all 
other  surrogates,  except  when  otherwise  provided  by  law.  And  when- 
ever any  guardian  shall  have  been  appointed,  or  any  other  proceeding 
shall  have  been  commenced,  in  relation  to  any  other  matter,  in  any 
surrogate's  court,  all  other  proceedings  in  relation  to  such  guardian  or 
other  matter,  shall  be  had  and  continued  in  the  surrogate's  court  of 
riie  same  county. 

3  13.  No  surrogate  shall  be  counsel,  solicitor  or  attorney,  for  or  Not  to  be 
Against  any  executor,  administrator,  guardian  or  minor,  in  any  civil  fn  ""riVin"* 
action,  over  whom  or  whose  accounts  he  could  have  any  jurisdiction 
bylaw. 


oa- 
ses. 


TITLE  II. 

OF  THE  COURTS  OF  SPECIAL  SESSIONS  OF  THE  PEACE. 

Sec.  I.  Bj  whom  such  courts  may  be  held  in  New- York. 

2.  Shcrifis  to  execute  judgments,  &c.;  how  authenticated. 
%■  By  whom  such  courts  may  be  held  in  other  counties. 

5  1.  Courts  of  special  sessions  of  the  peace  may  be  held  in  and  for  By  whom  to 
the  city  and  county  of  New- York,  by  any  three  judges  of  the  court  of  Jfow-Yilfk. 
common  pleas  of  the  said  city  and  county,  of  whom  the  first  judge  of 
laid  court,  the  mayor  or  recorder  of  said  city,  shall  always  be  one,  in 
4e  cases  and  for  the  purposes  provided  by  law.^ 

(2)  1 R.  L.  p,  455.    (3)2R.L.p.504,§18;  854,§41;  60S,§8. 


SS4  REVISED  STATUTES  OF  [pastib. 

TITLE  3.  ^2.  The  judgments  and  orders  of  the  said  court,  diall  be  ezeeutri 
by  the  sheriff  of  the  said  city  and  county,  by  virtue  of  a  warrant  vahr 
the  hand  and  seal  of  the  first  judge,  mayor  or  recorder,  who  presidil; 
or  of  the  persons  who  formed  such  court/ 

S  3.  Courts  of  special  sessions  of  the  peace  for  the  several  comiln 
of  this  state,  other  than  the  city  and  county  of  New- York,  may  behdi 
in  and  for  any  county,  by  three  justices  of  the  peace  of  the  same  ooi» 
ty,  or  by  two  such  justices  and  one  judge  of  the  county  courts  of  sock 
county,  in  the  cases,  and  for  the  purposes,  provided  by  law.' 


TITLE  III. 

OF  SPECIAL  JUSTICES'  COURTS  IX  THE  SEVERAL  CITIES  OF  THB 

STATE. 


Bbc.  I.  Marine  court  in  New-Tork. 

2.  AiiisUat  jofticef^  eooits  in  New-Toik. 
8.  Jiutices'  court  in  Albuny. 

m 

4.  Justices'  court  in  Hudson. 

6.  Powers,  jurisdiction  and  mode  of  proceeding  of  such  covrti. 

Marias  court  $  1.  Thejusticos  of  the  marine  court  of  the  city  of  New-York|M 
authorised  and  required  to  hold  a  court  in  the  said  city,  to  be  knon 
by  the  name  of  "The  Marine  Court  of  the  city  of  New- Yoik."* 

iiMisatjss      S  2.  Each  of  the  assistant  justices  of  the  city  of  New- York  kU"' 
ia  nsw-Tork  thorised  and  required  to  hold  a  court  within  the  ward  or  waroiK 
which  he  may  be  appointed.'' 

jasbcM'  S  3.  The  justices  of  the  justices'  court  of  the  city  of  Albany,  M 

iNuiy.  authorised  and  required  to  hold  a  court  in  the  said  city,  to  be  knovi 
by  the  name  of  "  The  Justices'  Court  of  the  city  of  Albany."* 

josticM'  S  ^'  The  justices  of  the  justices'  court  of  the  city  of  Hodsoo,  ■• 

"""^  authorised  and  required  to  hold  a  court  in  the  said  city,  to  be  kntfvi 
by  the  name  of  "  The  Justices'  Court  of  the  city  of  Hudson.''* 

}Wj«vu-  S  5.  The  several  courts  enumerated  in  this  Title,  shall  respectivt 
ly  possess  the  jurisdiction  and  powers,  be  held  at  the  times  and  phcflii 
and  proceed  in  the  manner,  specially  provided  by  law. 


court 

SOD. 


dictioo. 


TITLE  IV. 

OK  COURtS  HELD  BY  JUSTICES  OF  THE  PEACE. 

Art.  1. — Ot'  the  jurisdiction  of  justices'  rourts. 

Art.  2. — Of  the  commencement  of  suits,  and  the  service  and  return  of  procats. 

Art.  3. — Of  the  appearance  of  parties. 

Art.  4. — Of  pleadings  and  of  set-offs. 

Art.  5. — Of  adjournments. 

(4)  2  R.  L.  p.  504,  §  14.  (5)  \h.  p.  607,  §  4.  ~  (6)  lb.  p.  381,  §  lOerLaWs  oflmP^ 
(7)2R.L.  p.370,§86;  Laws  of  1820,  p.  3,  §  1 ;  of  1825,  p.  286,  §  8;  oTlSir.p.  lff»§^ 
<8)  Uws  of  1821,  p.  W.    (9)  lb.  1822,  p.  226. 
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ecMipdJioig  tin  tlttiMiapce  of  witneaies.  AST.  i. 

KS.   7^— Of  the  trial  of  iMUCf  of  fact,  and  the  incidonti  thereto. 
LT.   6. — Of  jadgmeats,  and  filing  ti aoKripts  thereof. 
KT.  9.— OfczecutioM;  ofialMthereoD,  and  ofimpriionicent. 
rr.  lOw— Of  the  reinoTal  of  came«  to  the  court  of  common  pleat,  by  certiorari. 
IT.  11. — Of  appeals  to  the  courts  of  common  pleas. 

IT.  12.^ — Of  the  fees  of  officers,  and  of  witnesses  and  j  urors,  for  services  under  this  Title. 
n.  I3L — General  provisions  concerning  justices'  courts,  and  proceedings  therein. 


ARTICIiE  FIRST. 

Of  the  Jurisdiction  of  Ju8tice$^  Courts. 

lac.  I.  Josiiees  aathorised  to  hold  courts;  their  geaersl powen. 
2.  Cases  and  proceedings  within  their  jorisdietion,  enomerated. 
S^  Covaaant  may  be  hroo|^  before  them  on  certain  bonds. 

4.  Cases  in  which  they  are  ezdnded  firom  jorisdietion. 

5.  Actiowi  by  sad  against  certain  officers,  and  by  executors  and  corporations. 
€.  Justices  becoming  inn-holders,  not  to  have  jorisdietion,  Jfce* 

7.  Justices  being  members  of  legislature  or  county  judges,  not  obliged  to  aot. 
8  Jfc  9.  Within  what  towns  actions  to  be  brought 
10.  Aldermen  of  Albany  may  try  certain  actions. 

S  1.  Ererj  justice  of  the  peace  elected  in  any  town  of  this  state,  jortieti  te 
r  appoiiited  for  any  city  in  which  special  courts  are  not  establidied  by  ^^  ^^"^ 
iw,  is  hereby  authorised  to  hold  a  court  for  the  trial  of  all  actions  in 
he  next  section  enumerated,  and  to  hear,  try  and  determine  thd  same, 
fffgfJrwg  to  law  and  equity;  and  for  that  purpose,  where  no  special  Geomi 
roriskm  is  otherwise  made  by  law,  such  court  shall  be  vested  with  i"***^*^ 
B  the  necessary  powers  which  are  possessed  by  courts  of  record  in 
Usstate.^^^ 

S  2.  Every  such  justice  shall  have  jurisdiction  over,  and  cogni-  caiw,  ke. 
aooe  of^  the  following  actions  and  proceedings :  ^^^^, 

I.  Actions  of  debt,  covenant  and  assumpsit,  wherein  the  debt  or 
ilaBoe  due,  or  the  damages  claimed,  shall  not  exceed  fiAy  dollars: 

%.  Actions  of  trespass  and  trespass  on  the  case,  for  injuries  to  per- 
ona,  or  to  real  or  personal  property,  wherein  the  damages  claimed 
ball  not  «cceed  fifty  dollars : 

s.  All  actions  for  any  penalty  not  exceeding  fifty  dollars,  given  by 
3/  statute  of  this  state : 

4.  All  actions  commenced  by  attachment  of  property,  as  herein  af- 
r  provided,  wherein  the  debt  or  damages  claimed,  shall  not  exceed 
w  hundred  dollats:  and, 

ft.  To  take  and  enter  judgment  on  the  confession  of  a  defendant, 
rfaere  the  amount  confessed  shall  not  exceed  two  hundred  and  fifty 
cJlars.'' 

S  &  When  there  shall  be  a  bond  with  a  penalty  exceeding  fifty  coTeosm,  b 
MstiMf  with  condition  for  the  payment  of  a  sum  of  money  not  ex- 
Mding  fifty  dollars,  or  for  the  payment  of  several  sums  of  money,  by 

<I0)  Uws  of  18H  P- 279>  §  1-    (Il)Ib.Jfc4ia. 

▼OL.  n.  89 


certain 
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'"^^^^  iDslalmeDts,  the  aggregate  of  which  instalments  shall  not  exoe 
dollars,  an  action  of  covenant  maj  be  maintained  on  such  oondi 
a  justice^s  court ;  and  a  recovery  for  either  of  such  instalment 
not  bar  a  subesequent  suit  for  the  other  instalments,  or  either  of 

^       S  4.  But  no  justice  of  the  peace  shall  have  cognizance 
action, 

1 .  Wherein  the  people  of  this  state  shall  be  named  as  a  par 
cepting  suits  for  penalties  not  exceeding  fifty  dollars : 

3.  Nor  where  the  title  to  land  shall  in  any  wise  come  in  qu 
as  herein  after  provided  : 

3.  Nor  of  any  action  of  assault,  battery,  false  imprisonment 
der,  or  malicious  prosecution  : 

4.  Nor  of  any  matters  of  account,  where  the  sum  total  of  t 
counts  of  both  prties,  proved  to  the  satisfaction  of  the  justice 
exceed  four  hundretl  dollars : 

5.  Nor  of  actions  against  executors,  or  administrators  as  sa 
against  corporations.^^ 

hfk,     S  ^^  Actions  cognizable  before  a  justice,  may  be  brought  I 
ST  against  all  persons  who  sue  or  are  sued  in  their  own  right,  a 
and  against  all  town  and  county  officers,  in  their  official  chan 
and  by  executors,  administrators  and  corporations.^^ 

Totbh  S  6.  If  after  the  election  of  any  person  as  a  justice  of  the  pea 

ML  shall  become  an  inn-holder  or  tavern-keeper,  in  fact,  he  shall  nol 
any  power  or  jurisdiction  under  the  provisions  of  this  Title;  1 
may  issue  execution  upon  any  judgment  actually  rendered  by  hi 
fore  he  became  so  disqualified.^' 

S  7.  No  justice  of  the  peace,  being  a  member  of  the  senate 

.  sembly,  or  being  a  judge  of  any  county  court,  shall  be  obliged  i 

^  cognizance  of  any  action,  or  to  entertain  any  proceedings  undi 

provisions  of  this  Title  ;  but  he  may  act  therein,  or  not,  at  hisc 

tion." 

iutiow  tob«     S  8.  Every  such  action  shall  be  brought  before  some  justice 
ctrSSntowiM  town,  whcreiu  either, 

1.  The  plaintifls,  or  any  one  of  them,  reside  :  or, 

2.  Where  the  defendants,  or  any  one  of  them,  reside :  or, 

8.  Before  some  justice  of  another  town  in  the  same  countf, 
adjoining  the  residence  of  the  plaintiff  or  defendant.** 

"^  S  9.  But  if  a  defendant  has  absconded  from  his  residence,  so 

tion  may  be  brought  before  a  justice  of  the  town  in  which  s» 
fendant  or  his  property  may  be  ;  and  if  the  plaintiffs  be  all  noi 
dents  of  the  county,  or  if  the  defendant  be  a  non-resident  of  the 
ty,  then  such  action  may  be  brought  before  any  justice  of  the  tof 
which  such  plaintifls  or  defendant  may  be.** 

(I2)LBinori8SI,p.279,§I.    (18)  n>.  §  2B.    d4)U>.$8a 
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10.  Any  alderman  of  the  dty  of  Albany,  may  try  any  actkn   ^^'^'  •• 

ght  to  recoyer  a  penalty,  to  the  amoont  of  twenty-five  hilars  or  ^u ,  or 

ar,  incmTed  nnder  any  of  the  by-laws  of  the  said  city,  but  shall  ^^''^^- 
s  BO  other  jorisdictioii  under  the  provisions  of  tins  Titk.'^ 

ARTICUB  SBCOND. 

fike  Cknnmtncemeni  o/SuiUy  and  the  Serviceand  Return  of 

Process. 


lTL  SHtakofreoBBMnecd;  proecM ammented. 
EL  WWb  fwts  d»emwl  to  hare  been  eommeneed. 
IX  bwhateawemiBBMns  tobefintproeeM. 
14  CmSmim  of  mammitmB;  whem  to  be  made  retimable. 
Ul  Aiwbflt  thneaiidbow  tmnmoDB  tobesenred 
ML  How  to  DO  retencd. 
IT.  Oiioi  m  wkick  muiaai  fholl  be  if  toed. 
18l  Ouos  in  iHiick  wamiit  or  tnmmons  may  be  issoed 
Sl  Wmmnt  sot  to  issue  without  prerious  affidarits. 
SIl  CoBtfliDts  of  wanant* 

SL  How  aored;  wheo  defendant  to  be  carried  before  another  jostiec. 
&  Betam  of  wanant  how  made,  and  its  contents. 
M.  Boad  to  be  giTen  before  warrant  to  issue  to  detain  a  canal  boat. 
91  Ti  Hsll  J  and  condition  of  bond. 

BL  Defendant,  how  long  to  be  kept  in  cnstody  on  a  warrant. 
HL  Qmta  in  which  attachments  may  be  issued. 
Tt,  By  whni  creditors  application  to  be  aaade. 
&  TkooCi  necessary;  subpoenas  for  witnesses  to  establish  debts. 
M.  Bond  with  surety  to  be  given;  penalty  and  condition. 
M.  WiMi  attachment  most  contain. 
SL  D«ty  of  constable  in  executing  attachment. 
&  BoBOful  of  goods  may  be  prerented  by  bond;  iiB  condition,  kc. 
WS.  Chimant  of  goods  attached,  may  giTc  bond  to  retain  them. 
WL  Const  iWe  to  deliver  op  goods  on  receiving  bond. 
IB.  Attachment  how  to  be  returned;  papers  to  accompany  it. 
98  Jfc  97.  Proceedings  on  bond  given  by  claimant. 
SB.  When  bond  of  ckimant  may  be  prosecuted  by  defendant  in  attachment. 

S  11.  Suits  may  be  instituted  before  a  justice,  either  by  the  volun-  suits,  how 
ry  appearance  and  agreement  of  the  parties,  or  by  process ;  when  ^ 
r  process,  it  shall  be  either  a  summons,  a  warrant  or  an  attachment. 

S 12.  Suits  shall  be  considered  as  commenced  at  the  times  follow-  when  fobs 

^ ,  deemed  com- 

1.  Upon  process,  by  warrant,  at  the  time  of  the  arrest  of  the  de- 
ndant: 

1.  Upon  process  by  attachment  or  summons,  on  the  day  when  the 
rooeas  shall  be  delivered  to  the  constable.  But  if  two  or  more  suits 
e  commenced,  by  summons  or  attachment,  on  the  same  day,  the  suit 
aBUdi  the  process  was  first  served,  shall  be  deemed  to  have  been 
int  commenced : 

!•  Where  the  suit  is  instituted  without  process,  at  the  time  of  the 
vtieijoining  issue.'^. 

S 18.  The  first  process  against  freeholders,  and  against  inhabitants  gnniinons, 
■ring  bmilies,  except  as  is  otherwise  herein  after  directed,  shall  be  ^  ^^ 

OS)  Uwa  of  1824,  p.  279,  §  28;  of  1826,  p.  190,  §  11.    (16)  n>.  1824,  p.  282,  §  7  &  8. 
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'miM4.  a  snmincins ;  but  bo  person  AM  be  proceeded  agniit  I 
'■^^^''^^  out  of  tbe  county  in  wbich  he  resides.  ^"^ 

Qpt-teof  S  14.  A  summons  shall  be  directed  to  any  constable  c 
where  the  justice  resides,  commanding  him  to  summon  t 
to  appear  before  the  justice  who  issued  the  same,  at  a  tin 
to  be  named  in  such  summons,  not  less  than  six,  nor  more 
dajTS,  from  the  date  of  the  same,  to  answer  the  phuntiff  h 
the  same  summons  to  be  mentioned.*'' 

2]J^«»J        S  15.  A  summons  shall  in  all  cases  be  served  at  least 


fore  the  time  of  appearance  mentioned  therein :  if  the  de 
be  found,  it  shall  be  served  by  reading  the  same  to  the  dc 
(if  required  by  him)  delivering  a  copy  thereof.  If  the  de 
not  be  found,  it  shall  be  served  by  leaving  a  copy  there 
fendant's  last  place  of  abode,  in  the  presence  of  some  <me  • 
of  suitable  age  and  discretion,  who  shall  be  informed  of  it 

HowrttonMd  $  16.  Tho  coustablc  serving  a  summmis,  shall  retun 
in  writing,  the  time  and  manner  in  which  he  executed  tl 
sign  his  name  thereto.''' 

wamnito       S  17.  A  justico  shall,  upon  application,  issue  a  wamu 
cMuin  «aMs.  lowing  cases : 

1.  Where  the  defendant  is  a  non-resident,  of  the  counl 

8.  Where  the  plaintiff  is  a  non-resident,  and  tenders  i 
security  for  the  payment  of  any  sum  which  may  be  adjui 
him  in  the  suit: 

8.  When  it  shall  appear  to  the  satisfaction  of  thejustic 
fidavit  of  tbe  applicant,  or  of  any  other  witness,  that  the  p< 
whom  such  warrant  is  desired,  is  about  to  depart  finom 
with  intent  not  to  return  thereto: 

4.  Where  the  defendant  is  an  inhabitant  of  the  courn 
fiunily,  or  a  freeholder  of  the  same  coimty,  and  it  shall 
ner  appear  to  the  satisfaction  of  the  justice,  that  the  plai 
in  danger  of  losing  his  debt  or  demand,  unless  such  warn 
ed.*« 

Summons  or      S  18t  A  justico  may,  upou  application,  issue  either  a 
2!!!^Vm.  warrant,  at  his  option, 

1.  Against  a  defendant  residing  in  the  same  county,  w 
a  freeholder  of  the  county,  nor  an  inhabitant  having  a  fai 

2.  Against  the  defendant  upon  whom  a  summons  sha! 
served  only  by  leaving  a  copy,  or  in^any  other  way  thai 
or  delivering  a  copy  to  him  personally,  and  who  shall  not  i 
ed  at  the  time  and  place  appointed  in  such  summons,  noi 
cause  for  not  appearing.  But  the  suit  instituted  by  sue 
shall  be  deemed  discontinued,  unless  the  warrant  be  k 

(17)Law8ofl824,p.282,§8.    (18)  n>.  §  8, 4  ft  8. 


■U*  to  iaka  the  defendant,  and  bring  him  forthwith  before  such 
tf  to  kBKwer  the  plaintifr  in  a  plea,  in  the  same  warrant  to  be 
Doed ;  ood  dull  further  require  the  constable,  afler  he  shall  hare 
id  tlw  defendant,  to  notify  the  plaintiff  of  such  arrest." 
I,  A  warrant  shall  be  served,  by  arresting  the  defendant  and  "'"'  ■•'™'- 
\him  forthwith  before  the  justice  issuing  the  same.     If  such  jus-  ^vhrniDoA- 
•,  OD  the  return  thereof,  absent,  or  unable  to  hear  or  try  the  ^"^^J. 
)  or  it  shall  be  made  to  appear  to  such  justice,  by  the  affidarit 
k  defendant,  that  such  justice  is  a  material  witness  in  the  cause, 
IMable  shall  take  the  defendant  before  the  next  justice  of  the 
r  town,  who  shall  take  cognizance  of  the  cause,  and  proceed 
n,  a*  if  the  warrant  had  been  issued  by  him. 

It.  Eyery  constable  serving  a  warrant,  shall  return  thereupon  JJjJ^"^ 
Ning,  the  manner  in  which  he  executed  the  same,  and  the  fact 
■BT  be  has  or  has  not  notified  the  plaintiff. 

tS.  Whenever  an  action  ^all  be  brought  to  recover  any  penalty  bdr-i  m  »■ 
•d  by  law  for  taking  any  rails,  boards,  planks  or  staves,  from  the  ^^  afcuwi 
I  or  Ticinity  of  a  canal,  in  which  a  justice  is  authorised  to  direct  ^^^  ^^ 
ilmtHHi  of  any  canal  boat,  he  shall  not  endorse  such  direction  on  ,,','|^!^^^^ 
nmnt,  unless  a  bond,  as  prescribed  in  the  next  section,  shall  ''P-^'-i 
aerted  and  delivered  to  such  justice.^ 

M,  Such  bond  shall  be  in  the  penalty  of  at  least  one  hundred  itiprniiiik 
ti^  with  one  or  more  sureties,  to  be  approved  by  such  justice, 
(ioned  that  such  action  shall  be  prosecuted  to  judgment  with  all 
nient  speed,  and  that  if  judgment  be  rendered  in  favor  of  the  de- 
nt, the  obligors  will  pay  the  costs  and  charges  which  shall  be 
ged  against  the  plaintiGT,  and  all  damages  which  may  ensue  from 
Mmtion  of  such  boat  and  the  rsr^o  thereof,  nnd  thf-  rrew  navie^t- 
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before  the  justice,  unless  within  that  time,  the  trial  of  the  cause  Adl 


be  commenced  ;  or  unless  it  shall  be  delaved  at  the  instance  (^  the  d^ 
fendant. 
>••  te  ^  ^^'  '^^  attachment  against  the  property  of  any  ddrtor,  voMf  bei^ 
sued  on  the  applicati(Hi  of  a  creditor,  in  the  manner  herein  after  p» 
scribed,  whenever  it  shall  ^tisfactorilv  appear  to  the  justice,  thatiich 
debtor  has  departed,  or  is  about  to  depart  from  the  coun^  when  b 
last  resided,  with  intent  to  defraud  his  creditors,  or  to  avoid  the  mih 
vice  of  any  civil  process;  or  that  such  debtor  keeps  himself  oonoeit 
ed  with  the  like  intent.** 
For«i.«t  ^  27.  Such  application  mav  be  made  by  any  creditor,  or  bflii 
personal  representatives,  having  a  demand  against  such  debtor  penoB' 
ally,  whether  liquidated  or  not,  arising  upon  contract,  or  upon  a  jn^ 
ment  rendered  within  this  state,  anniunting  to  one  hundred  dolbun^tf 
any  less  sum.^* 

m 

Frooft— -  S  28.  Such  application  shall  be  in  writing,  and  shall  be  aooomi^ 
nied  by  the  affidavit  of  the  creditor,  or  of  his  agent,  in  which  dialllli 
specified,  as  near  as  may  be,  the  sum  in  which  the  debtor  is  inddilrf. 
over  and  above  all  discounts  to  the  person  in  whose  behalf  appliolli 
is  made,  and  the  grounds  upon  which  the  application  is  founded;  ni 
the  facts  and  circumstances  to  establish  such  grounds,  shall  also  be  v^ 

sabpsnufer  rified  bv  the  affidavits  of  two  disinterested  witnesses:  and  it  daO b 
the  duty  of  the  justice,  on  being  requested  so  to  do,  to  issue  UhbI- 
poena,  to  compel  the  attendance  of  any  witness  forthwith,  to  nb 
such  affidavit. 

Bond  to  b«  S  29.  The  applicant  shall  execute  to  the  defendant,  apd  delimll 
the  justice,  a  bond  with  sufficient  surety,  to  be  approved  by  SQchjil^ 

iSSSSHf '^  tice,  in  writing  upon  such  bond,  in  the  penalty  of  two  himdreddot 
lars,  conditioned  to  pay  such  defendant  all  damages  and  costs  iriU 
he  may  sustain,  by  reason  of  the  issuing  such  attachment,  if  iBch 
plaintiff  fail  to  recover  judgment  thereon  ;  and  if  such  judgment  b 
recovered,  that  such  plaintiff  will  pay  the  defendant  all  monies  iriuck 
shall  be  received  by  him  from  any  proj^erty  levied  upon  by  sodi  at- 
tachment, over  and  above  the  amount  of  such  judgment,  and  iatereit 
and  costs  thereon.^* 

contMitior  S  30.  Every  such  attachment  shall  state  the  amount  of  thUA 
^  sworn  to  by  the  applicant,  and  shall  command  any  constable  of  As 
county  in  which  the  justice  resides,  to  attach  so  much  of  the  goofe 
and  chattels  of  the  debtor,  as  will  be  sufficient  to  satisfy  such  dfltt; 
and  safely  to  keep  the  same,  in  order  to  satisfy  any  judgment  thai  Uf 
be  recovered  on  such  attachment ;  and  to  make  return  of  his  prooerf 
ings  thereon,  to  the  justice  who  issued  the  same,  at  a  time  themffl  % 
be  specified,  not  less  than  six,  nor  more  than  twelve  days,  frotai  A 
date  thereof.'* 


(21)  Uwf  of  1821,  p.  2B1,  §  6  4c  88. 


Iw  goods  and  chattels  are  attached,  such  copy  and  iDrentoi7 

left  with  the  person  in  whose  possession  the  said  goods  and 
AM  be  fotind.''^' 

No  goods  attached  by  a  constable,  shall  be  removed  by  him,  Bond  to  im- 
.  be  given  and  delivered  to  such  constable  by  any  person,  with  of^ndT* 
t  surety,  to  be  approved  by  the  constable,  in  a  penalty  double 
itatfid  in  the  attachment  to  have  been  sworn  to  by  the  plain* 
litioned,  that  such  goods  and  chattels  shall  be  produced,  to  sa- 

oxecutioB  that  may  be  issued  upon  any  judgment  which  shall 
wd  by  the  plaintiff  upon  such  attachment,  within  six  months 

date  of  such  bond.*' 

If  any  person  shall  claim  any  goods  w  chattels  attached  by  a  Bond  i^ 
3,  he  may,  after  such  seizure,  and  at  any  time  before  execu-  ^umuk- 
1  bave  been  issued  upon  the  judgment  obtained  on  such  at-*^' 
t,  execute  a  bond  to  the  plaintiff,  with  sureties  to  be  approved 
xtstable,  or  by  the  justice  who  issued  the  attachment,  in  a  pe- 
uble  the  value  of  the  property  attached,  conditiiHied  that  in  a 
e  brought  on  such  bond,  within  three  months  from  the  date, 
iBiant  will  establish  that  he  was  the  oVner  of  the  goods  seiz- 
B  tuneof  such  seizure ;  and  in  case  ofhis  fiiilure  to  do  so,  that 
mj  the  value  of  the  goods  so  claimed,  with  interest. 

Upon  either  of  the  bonds  aforesaid  being  executed  and  deli-  PnixnT, 

die  constable,  be  shall  deliver  up  the  property  seized  by  him,  4>amisii; 
Ugor  in  such  bond. 

The  COTistable  serving  the  attachment,  shall  make  m  return  B*iiin<iru. 
It  the  day  therein  named  for  that  purpose,  with  all  his  pro-  '"*™* 
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TITLE  4. 


IMIMd. 


befor  ^     ^     ^.^,^i/ judgment  pass  agwnst  him  by* 

.  ^  ,,^ii  ''"''^'|^;//rf\shall  recover  the  value  of  the  pro- 1 

|.  ^  J^       .    -    irflitfrr*'^'  '^!/ft)  .<uch  claimant,  with  interest  from  the  J 

•  -'     1  .^/•'''' ,  U'-'^***^  '^^  damages.  l 

*  ^'  •/**•  '*'^'  '*  .7.«»  recovered  exceed  the  amount  of  the  plaifr  ^ 

K'i  ifth^''^"^'f^^ionihcziXiiiQhmer\i^  he  shall  be  liable  tow- 


AttachBtnia 

S 


•• 


'  '/'•;.•'•"' ^'.AiMiefcndant  in  such  attachment. 

•.•,/••'■'' '*'^  uWant  shall,  Ih? fore  judgment,  satisfy  the  claim  fli 
'\',<.  ''  ''^'^'/j/zjcnt  issued,  and  all  costs  thereon,  or  after  judgmal 
F \!: •••■'*'' ''!!,njc,  he  shall  be  entitled  to  maintain  an  action  on  tb 
;/;'•'.•  iiy  such  claimant,  in  his  own  name,  in  the  same  m 
'«'''^'^'!h  the  hke  elFcct,  as  if  such  action  had  been  brought  by  tb 


Forwii  ;  r;;m»  "'*  ,    jjjjcii  claimant,  in  his  own  name,  in  the  same  mil- 


,w'r  •'^"  /  ^jj^Ij  Ixind,  as  herein  provided. 


ARTICLE  THIRD. 

Of  the  Appearance  of  Parties. 

phintiiTf  not  boinp;  infanta,  may  appear  in  person  orbv  attorney. 
^»'"  *j  ^p|K>iDtment  of  next  friend  for  infant  plaintiff*;  his  liability  forco»U 
..   pefendantu  not  bein^  infantiii,  how  to  ap[iear. 
A  (roanlianK  for  infant  defendants;  when  and  how  appointed. 

43.  Consent  to  })e  filed;  liability  of  j»uan]ian  for  coits. 

44.  Appearing  by  attt^niey;  when  conKtable  not  to  act  as  such. 

45.  Authority  of  attorney  to  be  prorrd ;  mode  by  proof. 

46.  Jttktice  to  wait  onu  hour  after  return  of  summons  or  attachment- 

§  39.  Any  plaintilT  in  a  suit  before  a  justice,  except  persons  unhl 
ijj'jjj'lr  twenty-one  years  of  age,  may  a])i)ear  and  conduct  his  suit,  either  ■ 
**"'        person,  or  by  attorney. 

^j  ^  40.  No  process  shall  be  issued  for  an  infant  plaintitT,  nor  shaB 
ftJIo/ig*  any  issue,  joined  by  such  plaintilT,  without  process,  be  heard,  until i 
next  friend  for  such  plaintifF  shall  have  Injen  ap|H)inted.  WbencTW 
requested,  the  justice  shall  ap|ioint  some  suitable  person  who  wiH 
consent  thereto  in  writing,  to  be  named  by  such  plaintitT,  to  act  as 
his  next  friend  in  such  suit ;  who  shall  be  res{)onsible  for  the  cofiti 
therein. 

ApMU»af  ^  41.  Every  defendant  in  a  suit,  except  persons  under  twenty-one 
years  of  age,  may  appear  and  defend  the  same  in  person,  or  by  atto^ 
ney ;  but  where  a  warrant  shall  have  been  served,  on  a  defendant  aod 
returned,  no  further  proceedings  shall  be  had  against  him,  Uitilhe 
shall  have  personally  appeared  in  court. 

r.iurdiarn  S  42.  Aftcr  the  service  and  return  of  process  against  an  infant  da- 
frmun^t.^  * '^  fcudaut,  thc  suit  sh<ill  not  be  any  further  prosecuted,  until  a  guaidiH 
for  such  defendant  be  appointed.  U|)on  the  request  of  such  defendtfiy 
tlie  justice  shall  ap|)oint  st>me  perstm  who  will  consent  thereto  in  wA 
ing,  to  lie  the  guanlian  of  the  defendant  in  the  defence  of  the  suit 
And  if  the  defentlant  shall  not  appear  on  the  return  day  of  such  pro- 
cess; or  if  he  neglect  or  refuse  to  nominate  such  guardian;  the  jus- 
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Dt  nmsfj  oD  the  motioo  of  the  plaintifi^  qtpoinl  any  diacreet  penNm  as  ^^sr. «. 
Idkgiiaidiaii. 

'8  4S«  The  consent  of  such  next  friend  or  guardian,  shall  be  filed  ''*'* 
Ml  die  justice.    The  guardian  for  the  defendant  diall  not  be  UaUe 
^flqr  ooBts  in  the  suit. 

^%AL  A  party  authorised  to  appear  by  attorney,  may  appoint  any  w^bm^ 
kM  to  aot  as  such  attorney ;  but  the  constable  who  serred  eidiMr  UttiocMqp. 
pbsiipul  or  jury  process  in  the  cause,  shall  not  appear  and  advocate 
party  at  the  trial,  but  may  act  as  attorney  in  any  other  sti^ 
ffnosediiig  in  the  cause.^ 

^45.  The  authority  to  appear  by  attorney,  may  be  either  written  A»flwrtiar«f 
thai,  and  shall  in  all  cases  be  proved,  either  by  the  attinrney  him-  vn^^L  * 
I  or  other  competent  testimony,  unless  admitted  by  the  opposite 
;  and  die  justice  shall  not  permit  any  person  to  appear  for  anothery 
such  proof  or  admission. 

!l6.  UpcHi  the  return  of  a  summons  personally  served,  or  on  theiwiietio* 
of  an  attachment  duly  served,  the  justice  shall  wait  one  hooruim   ^^ 
^  time  specified  for  the  return  of  such  process;  unless  the  par- 
iAaD  sooner  appear. 

^  ARTICLB  FOURTH. 

^  Of  Pleadings  and  of  Set-offs, 

r 


(S 


tf  .  At  wlaiA  time  pleadingi  to  be  had  end  ime  to  be  joined. 

Wiiidinfti  Wm  to  be  made;  when  to  be  filed;  when  to  be  eotcrtd. 

Whea  fuit  by  warrant  not  to  bar  loit  by  lommona. 

Gmcs  in  which  certain  demandi  may  be  f  et  off. 
9L  When  aet-off  most  be  pleaded  or  notice  be  gtvea. 


r     mk  How  judgment  to  be  rendered  in  different  casei  of  let-ofif . 

\ .    flL  PlroeeedingB  when  baknce  due  defendant  exceeds  60  doUan. 

R '  WL  When  chum  and  let-off  exceed  400  doUart,  plaintiff  to  be  non-anited. 

9k  Belofii  allowed  in  actions  by  executors,  && 

Sk  Judgment  thereon;  its  effect;  execution  when  to  issue. 

which  mig^t  be  set  off,  not  to  be  afterwards  recoTcred. 
excepted  from  operation  of  last  section, 
or  notice  of  title  to  land,  when  and  how  to  be  giren. 

Sk  Bead  to  be  girea  by  defendant;  its  penalty  and  condition. 

SL  Mi  tobediseontinned;  costs  how  paid  and  collected. 

SL  Ifbood  not  giren,  canae  to  proceed,  &c. 

flL  Froceedingi  if  plamtiff  draw  title  to  land  in  question,  &•. 

ti  ITcw  action  in  conmon  pleas,  how  to  declare;  what  to  be  plea,  fto. 

H,  Ooits  of  suit  in  eommoo  ^eas;  when  defendant  not  toreeorer. 

SL  PteeeediagB  when  se? end  counts  and  title  pleaded  to  same* 


%Jtt*  At  the  time  of  the  first  appearance  of  the  parties  before  the 
ifiB%«ther  upon  the  return  of  process,  or  their  voluntary  appear- hadand mm 
ViflB  join  issue,  the  pleadings  of  the  parties  shall  be  made,  and  die  ibe^ 
Pjll  jgbed ;  and  where  both  parties  have  appeared,  an  issue  shall  be 
|m4  More  any  adjournment  shall  be  had ;  except  where  the  de- 
diaU  have  appeared  upon  a  warrant,  as  herein  after  provided. 


(28)  Uws  of  1824,  p.  an,  920. 
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TITLE  4.  fitil  to  establish  such  ownership,  or  if  judgment  pass  qpunat  hi 
default  or  on  demurrer,  the  plaintiff  shall  recover  the  vahie  of  th 
perty  so  seized  and  delivered  to  such  claimant,  with  interest  fro 
date  of  the  bond,  to  be  assessed  as  damages. 
Excw  To«o.  §  37,  If  the  amount  so  recovered  exceed  the  amount  of  the  i 
«pi^<«i*  tiff's  judgment  rendered  on  the  attachment,  he  shall  be  liable 
fund  such  excess  to  the  defendant  in  such  attachment. 

f^ut^ma  ^  ^^'  ^^  ^^®  defendant  shall,  before  judgment,  satisfy  the  clai 
graMcute  which  such  attachment  issued,  and  all  costs  thereon,  or  after  jud|i 
shall  pay  the  same,  he  shall  be  entitled  to  maintain  an  action  o 
bond  executed  by  such  claimant,  in  his  own  name,  in  the  same 
ner  and  with  the  like  effect,  as  if  such  action  had  been  brou^t  l 
obligee  in  such  bond,  as  herein  provided. 

ARTICLE  THIRD. 

Of  the  Appearance  of  Parties. 

Sec.  89.  PhuntifTs  not  being  infimtf,  amy  appear  in  person  or  by  attorney. 

40.  Appointment  of  next  friend  for  infant  plaintiffi^  hif  liability  for  eoeti. 

41.  Defendants  not  being  in&ntt,  how  to  appear. 

42.  Ooardiani  forinfimt  defendant!;  when  and  how  appointed. 

43.  Content  to  be  filed;  liability  of  guardian  for  eottt. 

44.  Appearing  by  attorney;  when  constable  not  to  act  as  such. 
46.  Anthority  of  attoniey  to  be  prored;  mode  by  proof. 

46.  Justice  to  wait  one  hour  after  retam  of  summons  or  attachment. 

How  plain-        S  39.  Auj  plaintiff  in  a  suit  before  a  justice,  except  personi  i 
^-^j^p-  twenty-one  jears  of  age,  maj  appear  and  conduct  his  suit,  eMb 
person,  or  by  attorney. 

Nextfriond  S  40.  No  proccss  shall  be  issued  for  an  infant  plaintiff^  nori 
iSaioSb!  any  issue,  joined  by  such  plaintiff,  without  process,  be  heard,  in 
next  friend  for  such  plaintiff  shall  have  been  appointed.  Whm 
requested,  the  justice  shall  appoint  some  suitable  person  uriio 
consent  thereto  in  writing,  to  be  named  by  such  plaintiff,  to  a 
his  next  friend  in  such  suit;  who  shall  be  rei^ponsible  for  the 
therein. 

AjmMrtnca  ^  41.  Evory  defendant  in  a  suit,  except  persons  under  tweiit| 
years  of  age,  may  appear  and  defend  the  same  in  person,  or  bfi 
ney ;  but  where  a  warrant  shall  have  been  served,  on  a  defendhi 
returned,  no  further  proceedings  shall  be  had  against  Um,  Ml 
shall  have  personally  appeared  in  court. 

GnardiaiM  S  42.  Aflor  the  sorvico  and  return  of  process  against  an  infifl 
fendanto.  °  feudaut,  the  suit  shall  not  be  any  further  prosecutcKl,  until  a  goi 
for  such  defendant  be  appointed.  Upon  the  request  of  such  deihl 
the  justice  shall  appoint  some  person  who  will  consent  thereto  jtf 
ing,  to  be  the  guardian  of  the  defendant  in  the  defence  df  thi 
And  if  the  defendant  shall  not  appear  on  the  return  day  of  wotA 
cess;  or  if  he  neglect  or  refuse  to  nominate  such  guardian;  tk 
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SSl.  The  constable  to  whom  such  attachment  shall  be  directed    ^^^'  *- 
nd  delivered,  shall  execute  the  same  at  least  six  days  before  the  re-  h^^^^Cc^ 
am  daj ;  and  shall  attach,  take  into  his  custody,  and  safely  keep,  ^ 
nch  part  of  the  goods  and  chattels  of  the  defendant,  as  shall  not  be 
sempt  from  execution,  and  as  shall  be  sufficient  to  satisfy  the  de- 
Dand  of  the  plaintilBT.    He  shall  immediately  make  an  inventory  of  the  ^SUl^Si 
iroperty  seized,  and  shall  leave  a  copy  of  the  attachment,  and  of  the 
nventory,  certified  by  him,  at  the  last  place  of  residence  of  the  de- 
ieodant ;  but  if  the  defendant  have  no  place  of  residence  in  the  county 
vrhere  the  goods  and  chattels  are  attached,  such  copy  and  inventory 
iball  be  left  with  the  person  in  whose  possession  the  said  goods  and 
'hatteb  shall  be  found.^^ 

S  S2.  No  goods  attached  by  a  constable,  shall  be  removed  by  him,  Bond  to  pn- 
f  a  bond  be  given  and  delivered  to  such  constable  by  any  person,  with  offo^^ 
nfScieDt  surety,  to  be  approved  by  the  constable,  in  a  penalty  double 
ha  sum  stated  in  the  attachment  to  have  been  sworn  to  by  the  plain- 
iS,  conditioned,  that  such  goods  and  chattels  shall  be  produced,  to  sa- 
kfy  any  execution  that  may  be  issued  upon  any  judgment  which  shall 
nt  cblidiiied  by  the  plaintiff  upon  such  attachment,  within  six  months 
lAer  die  date  of  such  bond.^ 

SSi,  If  any  person  shall  claim  any  goods  or  chattels  attached  by  a  Bond  by 
xnitable,  he  may,  after  such  seizure,  and  at  any  time  before  execu-  g^^SiMck- 
ioo  slian  have  been  issued  upon  the  judgment  obtained  on  such  at- 
ichment,  execute  a  bond  to  the  plaintiff,  with  sureties  to  be  approved 
Y  the  constable,  or  by  the  justice  who  issued  the  attachment,  in  a  pe- 
altj  double  the  value  of  the  property  attached,  conditioned  that  in  a 
lit  to  be  brought  on  such  bond,  within  three  months  from  the  date, 
ich  claimant  will  establish  that  he  was  the  oVner  of  the  goods  seiz- 
d,  at  the  time  of  such  seizure ;  and  in  case  of  his  failure  to  do  so,  that 
e  will  paj  the  value  of  the  goods  so  claimed,  with  interest. 

S  S4.  Upon  either  of  the  bonds  aforesaid  being  executed  and  deli-  Property. 
reied  to  the  constable,  he  shall  deliver  up  the  property  seized  by  him,  deiiT«ndnp; 
to  the  obligor  in  such  bond. 

SS5.  The  constable  serving  the  attachment,  shall  make  a  return  Rotum  or  tt^ 
tbereo^  at  the  day  therein  named  for  that  purpose,  with  all  his  pro- 
GeedingB  thereon,  in  writing,  subscribed  by  him,  with  a  copy  of  the 
isvcDlory  of  the  goods  attached,  certified  by  him,  and  with  any  bond 
ulidkiBay  have  been  executed  and  delivered  to  him,  pursuant  to  the 
fcngoiiig  provisions. 

S  36.  In  every  suit  which  shall  be  brought  upon  a  bond,  given  by  gait  on  bond 
die  dumant  of  property,  pursuant  to  the  preceding  thirty-third  section,  **  ^ """ " 
4b  daimant  may  give  in  evidence,  in  bar  of  a  recovery,  that  he  was 
Ae  owner  of  the  property  seized,  at  the  time  of  such  seizure.     If  he 

(22)  Uwi  of  1824,  p.  291,  §  24. 
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TITLE  4.  fail  to  establish  such  ownership,  or  if  judgment  pass  if^tinst  himbj 
^^'^'"^^  default  or  on  demurrer,  the  plaintiff  shall  recover  the  vahie  of  the  pro- 
perty so  seized  and  delivered  to  such  claimant,  with  iaterett  fromtb 
date  of  the  bond,  to  be  assessed  as  damages. 
Excew  rew-      g  37.  If  the  amount  so  recovered  exceed  the  amount  of  the  pUi* 

Tnwi|  how  ■  •   ^  1 

«ppiMd.       tiff's  judgment  rendered  on  the  attachment,  he  shall  be  liable  to  n^ 
fund  such  excess  to  the  defendant  in  such  attachment 

SldMi^ma  ^  ^®"  '^  ^^^  defendant  shall,  before  judgment,  satisfy  the  claim  « 
g^"**  which  such  attachment  issued,  and  all  costs  thereon,  or  after  judgOMil 
shall  pay  the  same,  he  shall  be  entitled  to  maintain  an  action  on  tb 
bond  executed  by  such  claimant,  in  his  own  name,  in  the  same  miD- 
ner  and  with  the  like  effect,  as  if  such  action  had  been  brought  bf  tb 
obligee  in  such  bond,  as  herein  provided. 

ARTICLE  THIRD. 

Of  the  Appearance  of  Parties. 

See.  89.  Plmintiffi  not  being  infanti,  may  appetr  in  penon  or  by  ntConey. 

40.  Appointment  (^next  friend  for  infant  plaintiffi;  his  Uability  for  eflsta. 

41.  Defuidanta  not  being  in&nti,  how  to  appear. 

42.  Gnardiani  for  infant  defendants;  when  and  how  appointed. 

43.  Consent  to  be  filed;  liability  of  guardian  for  costa. 

44.  Appearing  by  attorney;  when  constable  not  to  act  as  such. 
46.  Anthority  of  attorney  to  be  prored;  mode  by  proof. 

46.  Jostice  to  wait  one  hour  after  return  of  summons  or  *Hm^hiw^imt 

How  plain-        S  39.  Any  plaintiff  in  a  suit  before  a  justice,  except  persons  ante 
tifi^mayap-  twentj-ouc  ycars  of  age,  may  appear  and  conduct  his  suit,  eidMrii 
person,  or  by  attorney. 

Next  friend  S  40.  No  proccss  shall  be  issued  for  an  infant  plaintiff,  norihil 
iSainfib!  any  issue,  joined  by  such  plaintiff,  without  process,  be  heard,  ontQa 
next  friend  for  such  plaintiff  shall  have  been  appointed.  Whenevff 
requested,  the  justice  shall  appoint  some  suitable  person  who  will 
consent  thereto  in  writing,  to  be  named  by  such  plaintiff,  toactii 
his  next  friend  in  such  suit;  who  shall  be  responsible  for  the  colli 
therein. 

ApMaranca  $  41.  Evcry  defendant  in  a  suit,  except  persons  under  tweotf-ov 
years  of  age,  may  appear  and  defend  the  same  in  person,  or  by  ittor 
ney ;  but  where  a  warrant  shall  have  been  served,  on  a  defendnlnd 
returned,  no  further  proceedings  shall  be  had  against  him,  utilhs 
shall  have  personally  appeared  in  court. 

Gaardiann  S  48.  Aflcr  the  sorvico  and  return  of  process  against  an  inftutlih 
fradan't^  °  feudaut,  the  suit  shall  not  be  any  further  prosecut^,  until  a  goaidhl 
for  such  defendant  be  appointed.  Upon  the  request  of  such  deiMhrii 
the  justice  shall  appoint  some  person  who  will  consent  thereto  is  «lV 
ing,  to  be  the  guardian  of  the  defendant  in  the  defence  of  the  nit 
And  if  the  defendant  shall  not  appear  on  the  return  day  of  mieh  pii^ 
cess;  or  if  he  neglect  or  refuse  to  nominate  such  guardian ;  the  jal» 
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umjj  OD  the  moikm  of  tbe  plaintiff,  appoint  any  discreet  person  bb  a>t*  «^ 
adimaidian.  )!^^^^^^ 

S  4S.  The  consent  of  such  next  friend  or  guardian,  shall  be  filed  '°*'**^ 
ntk  die  justice.    The  guardian  for  the  defendant  shall  not  be  liable 
or  aiif  costs  in  the  suit* 

S  44.  A  partf  authorised  to  appear  by  attorney,  may  appcnnt  any  wjg««»^ 
cnnoi  to  act  as  such  attorney ;  but  the  constable  who  served  either  b••uocM!^ 
he  orig^ial  or  jury  process  in  the  cause,  shall  not  appear  and  advocate 
or  eidier  party  at  the  trial,  but  may  act  as  attorney  in  any  other  stage 
r  prooeedii^  in  the  cause.^ 

S  45.  Tbe  authority  to  appear  by  attorney,  may  be  either  written  Andioifijor 
rverhal,  and  shall  in  all  cases  be  proved,  either  by  the  attorney  him- pro^vi- ' 
d^  or  other  competent  testimony,  unless  admitted  by  the  opposite 
irty ;  and  thejustice  shall  not  permit  any  person  to  appear  for  another, 
rkkmt  such  proof  or  admission. 

^46.  Upon  the  return  of  a  summons  personally  served,  or  on  theinrtiMio' 
stem  of  an  attachment  duly  served,  the  justice  shall  wait  one  hourtein 
ler  the  time  specified  for  the  return  of  such  process ;  unless  the  par- 
M  diall  sooner  appear. 

ARTICLE  FOURTH. 

0/  Pleadings  and  of  Set-offs. 

\kc.  ^.  At  what  time  pleadingf  to  be  had  end  iBine  to  be  joined. 

SBb  Pleadings  how  to  be  mide;  fdien  to  be  filed;  when  to  be  entered. 

4Sl  When  rait  by  werrant  not  to  bar  ■nit  by  sonunoni. 

SOL  Gaees  in  which  eertain  demands  may  be  set  off. 

SL  When  set-off  most  be  pleaded  or  notiee  be  given. 

fiS.  How  judgment  to  be  rendered  in  different  cases  of  set-ofis. 

SBL  Proceedings  when  balance  due  defendant  exceeds  50  doUars. 

54.  When  claim  and  set-off  exceed  400  doUars,  plaintiff  to  be  non^snited. 
05i  Set-offs  allowed  in  actions  by  executors,  &c. 

55.  Jndgment  thereon;  its  effect;  execution  when  to  issue. 
01.  Ill  Minds  which  mig^t  be  set  off,  not  to  be  afterwards  recoTcred. 

tt.  Caees  excepted  from  operation  of  last  section. 

■l  flan  or  notice  of  title  to  land,  when  and  how  to  be  giren. 

01.  Bsad  to  be  giren  by  defendant;  its  penalty  and  condition. 

OL  Bmft  to  be  discontinued;  costs  how  paid  and  coUected. 

01  JThond  not  giren,  cause  to  proceed,  &c. 

9L  IVeceedingi  if  plaintiff  draw  title  to  land  in  question,  &e. 
Oi  Hevaetion  in  common  pleas,  how  to  declare;  what  to  be  plea,  &o. 
01  Costs  of  suit  in  common  pleas;  when  defendant  nottoreeorer. 
Oa  rkocffdiBga  when  serend  eonnts  and  title  pleaded  to  same. 

8.47.  At  the  time  of  the  first  appearance  of  the  parties  before  ^   j^  -|^ 
either  upon  the  return  of  process,  or  their  voluntary  appear-  hsdud imm 
Id  join  issue,  the  pleadings  of  the  parties  shall  be  made,  and  the  s^ 
joiied ;  and  where  both  parties  have  appeared,  an  issue  shall  be 
before  any  adjournment  shall  be  had ;  except  where  the  de* 
shall  have  appeared  upon  a  warrant,  as  herein  after  provided. 


(28)  Laws  of  1824,  p.  291,  %  26. 
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TITLE  4.  $  48.  The  pleadings  may  be  either  verbal  or  writfteO)  al  lb 
JjjTy^^  ^^  of  the  party  making  the  same,  except  in  the  case  of  a  pk 
i»wwK!-    to  land.    When  written,  they  shall  be  filed  and  remain  witl 

tioe ;  when  verbal,  the  justice  shall  enter  in  bis  docket  tbe  i 

thereof. 

whemoH       $  49.  The  pendency  of  a  suit  commenced  by  stmunoBs, 

Mt'bmd.   be  a  bar  to  a  subsequent  suit  commenced  by  wmrranti  beti 

same  parties,  if  it  appear  on  &e  trial  of  such  subsequent  suit, 

defendant  therein  was  about  to  abscond  from  tbe  county,  w 

warrant  issued.^ 

^^7te  S  60.  In  the  following  cases,  and  under  the  following  cir 
"*^        ces,  a  defendant  may  set  off  demands  which  he  has  against  t 

tiif: 
SSS^it'*     *•  '*  ™^^  ^  ^  demand  arising  upon  judgment  or  upon 
^*  express  or  implied,  whether  such  contract  be  written,  or  ui 

sealed  or  without  seal ;  and  if  it  be  founded  upon  a  bond, 

contract  havii^  a  penalty,  the  sum  equitably  due,  by  virtue  o 

ditioui  only,  shall  be  set  ofi*: 
To  whom  lo      8.  It  must  be  due  to  him  in  his  own  right,  either  as  beini 

ffxial  creditor  or  payee,  or  as  being  the  assignee  or  owner  o 

mand: 
wiMmtobe       8.  It  must  bc  a  demand  for  real  estate  sold,  or  for  pers 
^        '    perty  sold,  or  for  money  paid,  or  services  done;  or  if  it  be  n 

demand,  the  amount  must  be  liquidated,  or  be  capable  of  bei 

tained  by  calculation. : 
wbende-        4.  It  must  havo  existed  at  the  time  of  the  commenoenu 
baveboid  it.  suit,  and  must  then  have  belonged  to  the  defendant : 
Tn  what  ao-       6.  It  cau  bo  allowed  only  in  actions  founded  upon  deman 
au^od.      could  themselves  be  the  sul^ect  of  set-off,  according  to  law : 
whMitmoa     6.  If  there  be  several  defendants,  the  demand  set  offmu 
muS^       to  all  of  them  jointly : 

Mnrtbe  '^'  I^  D^^st  be  a  demand  existing  against  the  plaintiflfin  tl 

i^i»t  plain-  ^Qgg  ^e  g^i(  \^  brought  in  the  name  of  a  plaintiff  who  h 

interest  in  the  contract  upon  which  the  suit  is  founded ;  in  wl 
no  set-off  of  a  demand  against  the  plaintiff  shall  be  allowed| 
herein  after  specified : 
tfaiittt  u-  B.  If  the  action  be  founded  upon  a  contract  (other  than  a  i 
eSSTet;  or  promissory  note,  or  bill  of  exchange,)  which  has  been  asangn 
plamtiff,  a  demand  existing  against  such  plaintiff  or  any  at 
such  contract,  at  the  time  of  the  assignment  thereof,  and  M 
the  deiendant,  in  good  faith,  before  notice  of  such  asslgnmeti 
set  off  to  the  amount  of  the  plaintiff's  debt,  if  the  demand  b 
might  have  been  set  off  against  such  plaintiff  or  such  assign 
the  contract  belonged  io  him : 

(24)  Lawf  of  1S24,  p.  291,  §  7. 


lit  u  fiwnded,  so  much  of  a  demand  existing  against  those  whom 

lintiff  representfl,  or  for  whose  beneGt  the  action  is  brought,  may 

0^  u  will  satiafy  (he  plalntifT's  debt,  if  the  same  might  have 

Bt  <^in  an  action  brought  by  those  beneficially  interested : 

But  if  such  action  be  brought  by  the  assignee  of  an  inBolvent,  c»op)i«n- 

Mied,  absent,  concealed,  or  absconding  debtor,  no  set-off  shall 

nred  of  any  debt,  unless  in  the  cases  provided  in  the  fiflh  Chap- 

Ibe  Second  Part  of  the  Revised  Statutes.^' 

1 .  To  entitle  a  defendant  to  a  set-ofi*,  he  must  plead  or  give  no-  JJ^'^^^^J 

[  Iha  same,  specifying  the  nature  of  his  claim,  with  reasonable 

xtff  at  the  time  of  joining  issue  on  a  question  of  fact  upon  tbe 

I  of  the  cause. 

it.  If  the  amount  of  the  set-off  duly  cstaUished,  be  equal  to  the  ^"^^e^mo* 

iff*!  debt,  jut^ment  shall  be  entered  for  the  defendant,  with  ir<.,iiiij  [a 

;  if  it  be  less  than  the  piaintifTs  debt,  the  plaintiff  shall  have  *""'' 

ant  for  the  residue  only,  with  costs.     If  it  be  more  than  the  irnmibu 

iff'a  debt,  and  the  balance  found  due  to  the  defendant  from  the  ^^'"'^ 

iff  in  the  action,  be  fifty  dollars  or  u!idcr,judgment  shall  herein 

£ir  tbe  defendant,  for  the  amount  thereof,  with  costs ;  and  exe- 

I  shall  be  awarded  as  upon  a  judgment  in  a  suit  brought  by  him ; 

s  nch  judgment  shall  be  rendered  against  the  plaintiff  when  the  Ki"i<ii«i. 

Kt,  which  is  the  subject  of  the  suit,  shall  have  been  assigned  bc- 

hs  commencement  of  such  suit,  nor  for  any  balance  due  from  any 

peiKm  than  the  plainlifi'  in  the  action.^* 

IS.  If  the  balance  fiiund  due  to  the  defendant  exceed  liAy  doIUrs,  |^*£^<" 

irtke  shall  set  aff  bo  much  of  the  defendant's  demand  against  the 
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TITLC4.  ftndant,  according  to  the  preceding  provisions,  exceed  Ibiir  hmcM 
^^^^^^  dollars,  judgment  of  discontinuance  shall  be  rendered  againit  As 
plaintiff,  with  costs.^ 

umotahy        ^  55.  In  suits  broue^ht  by  executors  or  administrators,  tbe  defail* 
ant  may  set  off  demands  existing  against  their  testators  or  intestetai^ 


and  belonging  to  the  defendant  at  the  time  of  their  death,  in  tbe 
manner  as  if  the  action  had  been  brought  by  and  in  tbe  name  of  As 
deceased. 

Jjjg;52*  ff  ^^'  Whenever  a  set-off  is  established  in  a  suit  broug^  by  C8»' 
^^^'^^  Cutors  or  administrators,  the  judgment  shall  be  against  ttiem  in  Aeir 
representative  character,  and  shall  be  evidence  of  a  debt  estaMidad^ 
Xsi  be  paid  in  the  course  of  administration  ;  but  execution  sball  not  ii* 
sue  thereon,  until  directed  by  the  surrogate  who  granted  lettera 
mentary  or  of  administration. 

C!»jgjj«jj^    S  57.  If  a  defendant  neglect  to  plead  or  give  notice  of  any ^ 

Ml  oA^  which,  according  to  the  preceding  provisions,  might  have  been  alblF 
ed  to  him,  on  the  trial  of  the  cause,  he  shall  be  forever  thereafiar  p^ 
duded  from  maintaining  any  action  to  recover  the  same,  or  any  pal 
thereof.  And  if  the  demand  which  might  have  been  set  off  oonariil 
of  a  negotiable  note,  or  bill  of  exchange,  no  action  shall  be  mainfiiih 
ed  thereon,  by  any  person  who  may  derive  title  thereto,  fimn  c 
through  the  defendant^ 

toaapiioM.      ^  58,  But  the  last  preceding  section  shall  not  extend  to  tbe  ffln^ 

ing  cases? 
l^rtoflTgD        1.  When  the  set-off  shall  be  fifty  dollars  more  than  the  jai^pmt 
lu^TMa^     which  the  plaintiff  shall  have  recovered  : 

^jwto^     2.  Where  the  set-off  consisted  of  a  judgment  in  favor  of  tbe  deltat, 
^^^     ant,  or  belonging  to  him,  rendered  before  the  commencement  of  Ihi' 

0uit  in  which  the  same  might  have  been  set  off: 
intOTtd»         8.  Where  a  set-off  shall  have  been  claimed  by  him,  and  a  balMi 
!nl!!!!!L'    estceeding  fifty  dollars  shall  have  been  found  in  his  favor,  the  delMr 

ant  may  maintain  an  action  for  such  part  of  his  demand  aa  wailit 

allowed  to  him  as  a  set-off: 
whrnno         4,  Where  the  suit  was  commenced  afi^ainst  the  defendant  Ifli^ 

pSfWMAl  ftp*  ^ 

pMruMMiii  tachment,  and  he  did  not  personally  appear  in  such  suit : 
China  for        S*  Claims  for  unliquidated  damages,  which  could  not  be  astofffll 
T»i^.^>M  ii^  ^j^  ^f  ^^  cause,  according  to  the  preceding  provisions; 
cbJBMhi         6.  Claims  in  suit  in  any  other  court  at  the  time  of  the 
ment  of  the  suit  before  the  justice.^ 

piM,ae.or      %  69.  In  every  action  where  the  title  to  lands  shall  in  anr 

come  in  question,  the  defendant,  at  the  time  when  he  is  reqnini*, 
join  issue,  and  not  after,  may  plead  specially  any  plea,  sbewiqg  Art; 
the  title  of  lands  will  come  in  question,  or  may,  under  the  geneiali^ 

(a6)LAWiofl824,p.2Sl,§l.    (27)n>.§S. 


\ 
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woBy  giye  a  notice  to  Ihat  efiect :  such  plea  and  notice  may  be  joined    AftT.4. 
wAt  any  other  proper  plea  to  the  action.    They  shall  be  written,  sign- 
ed by  tbe  defendant  or  his  attorney,  and  delivered  to  the  justice,  who 
ihdl  llien  couniisraign  the  same,  and  deliver  them  to  the  plaintiff.^ 

S  SO.  At  the  time  of  tendering  such  plea,  or  plea  and  notice,  the  Bond ;  iupe- 


1  ..  ,.ri! 


at  least  one  sufficient  surety,  to  be  approved  by  the  e»Jliiion. 
JQstioe,  diall  enter  into  a  bond  to  the  plaintiff,  in  the  penalty  of  one 
knndied  dollars,  conditioned,  if  such  plaintiff  shall  commence  a  suit  in  ' 
die  court  of  common  pleas  of  the  county,  within  thirty  days  thereafter, 
ftr  tbe  aune  cause  of  action  whereon  he  relied  before  the  justice,  that 
tadk  defendant  shall  appear  and  put  in  special  bail,  in  such  court, 
within  twenty  days  after  the  return  of  process  in  such  suit^ 

SBI.  Soch  bond  shall  be  delivered  to  the  justice  at  the  time  of?.«^<*toi«^ 
tendering  such  plea,  or  plea  and  notice ;  and  thereupon  the  action 
ihaU  be  diaocmtinued,  and  each  party  shall  pay  his  own  costs.  The  ^^^^ 
m>  paid  by  either  party  shdl  be  allowed  to  him,  if  he  recover 
in  tbe  action  brought  in  the  common  pleas,  if  any  be  brought : 
if  no  rait  be  brought  for  the  same  cause  of  action  in  the  court  of  com- 
Boa  pleas,  within  thirty  days  after  the  delivery  of  the  bond,  the  costs 
and  fiffffia^  of  the  defendant  before  the  justice,  may  be  recovered  by 
In  cf  tbe  plaintiff.^ 

$n.  If  anch  bond  be  not  delivered  as  herein  directed,  the  justice 


lUI  have  jorisdiction  of  the  cause,  and  shall  proceed  therein,  and  the  gt^w. 
fefendant  shall  be  precluded  in  his  defence,  from  all  evidence  draw- 
■g  in  question  the  title  to  lands.^ 

S  63.  If  it  appear  on  tbe  trial,  from  the  plaintiff's  own  shewing,  ib.  ifphintHi 
te  the  title  to  lands  is  in  question,  which  title  shall  be  disputed  by  q."2ti^n. 
lbs  defendant,  the  justice  shall  dismiss  the  cause,  and  the  plaintiff 
dnU  pay  the  costs. 

SM^  When  a  suit  Is  discontinued  before  a  justice,  by  the  deliv^  Now  actkm 
ef  aplea,  or  a  plea  and  notice,  and  a  bond  as  above  provided,  the*"*^'*^ 
pUnliff  may  prosecute  an  action  for  the  same  cause,  before  the  court 
ofooomon  pleas  of  the  county  where  such  cause  of  action  accrued ; 
nd  the  plaintiff  in  such  suit,  shall  declare  only  for  the  same  cause  of 
action  whereon  he  relied  before  the  justice ;  and  the  plea,  or  plea  and 
{^  the  defendant,  shall  be  the  same  which  he  tendered  to  the 


8C5.  If  the  judgment  in  such  suit  in  the  common  pleas,  shall  be  co,ts  orrait 
6r  &e  plaintiff,  he  shall  recover  costs ;  if  it  be  for  the  defendant, "  "^^  ^^* 
fiAer'ttian  judgment  of  non-suit,  or  non  pros.,)  and  the  presiding 
J^fsdbaU  not  certify  that  the  title  to  lands  did  come  in  question,  the 
shall  not  recover  costs,  but  shall  pay  costs  to  the  plaintiff. 


(28)  Laws  of  1824,  p.  291,  §  9. 


REVISED  STATUTES  OF  [rAnin. 

TITLE  4.      ^66.  If  the  plamtifTs  deckraUon  in  a  suit  before  a  juBtice,  shall  oah 

^^^^^^1^^^  tain  several  counts,  or  causes  of  action,  to  one  or  more  of  whichia  d^ 

ii?b"u'  'me  ^^^^  ^^  ^^^'^  ^  '^^^^  ^  interposed  by  the  defendant,  and  he  ahall  tai- 

ptMdni.      der  a  plea,  or  a  plea  and  notice,  to  such  count,  or  cause  of  actioDi  and 

deliver  a  bond  as  above  provided,  the  justice  shall  discontinue  proceed- 

ings  for  euch  cause  of  action,  and  the  plaintiff  may  commence  a  suitii 

the  common  pleas  therefor ;  and  for  the  other  causes  of 

tice  may  continue  his  proceedings. 

ARTICLE  FIFTH. 

Of  AdjoummerUs. 

Sec.  97.  When  joi tiee  may  adjourn  certain  8uit«. 

68.  Refltrictions  i^;>on  power  of  justice  to  adjoam. 

e^.  When  and  h6w  i^ntiff  may  hare  a^jonmment  in  certain  enact. 

70.  Caaes  in  which  to  be  allowed  in  certain  suits  upon  warrants. 

71.  Defendant  airested  on  warrant,  to  continue  b  custody,  ae. 

72.  In  what  eases  to  be  discharged  from  custody. 

73.  Time  of  adjournment  in  suits  upon  warrant. 

74.  How  and  when  defendant  may  hare  adjournment. 
ff5.  When  further  adjournment  may  be  had  by  him. 

76.  Security  to  be  a  bond;  its  condition;  when  new  bond  not  neeesmy. 

77.  Proof  to  be  made,  to  entitle  to  recovery  on  bond. 

78.  No  adjournment  to  be  made  beyond  90  days,  without  content. 

79.  In  eeitain  case,  party  requiring  to  exhibit  his  account,  Itc. 

csMtin  S  67.  At  the  time  of  the  return  of  either  a  summons  or  a1 

Mj  ^uni.  or  of  joining  issue  without  process,  a  justice  may,  in  his  diuawfai^ 

and  with  or  without  the  consent  of  parties,  adjourn  the  caiise  lotflL- 

oeeding  eight  days.^^ 

whvi  be         S  68.  A  justice  shall  in  no  case  adjourn  a  cause  commcHKad  If 
]^m^  ^    warrant,  on  his  own  motion ;  nor  shall  he  exercise  that  ri^t  in  Afrit 

commenced  by  summons  or  attachment,  at  any  other  time  than  eothl 

return  of  such  summons  or  attachment. 

Cases  in  S  69.  At  the  time  of  the  return  of  a  summons  or  attacbmenL  or  Ai 

tiff  my  hlTfe  joining  of  issue  without  process,  the  justice  shall  on  the  «[^licatMrf 
aiyoDraoMnt.  ^^  plaintiff,  adjourn  the  cause,  to  some  time  to  be  fixed  by  the  JMlio% 
not  exceeding  eight  days  thereafter.  But  such  adjournment  AaDMt 
•beigvanted,  unless  the  plaintiff  or  his  attorney  shall,  if  required  lijtk 
defendant,  make  oath  that  he  cannot,  for  want  of  some  material 
mony  or  witness,  safely  proceed  to  trial.^^ 

la  certAin         §  70.  No  adjournment  of  a  cause  commenced  by  warrant,  f 

IKITto  be    ^^  ^^^  ^^^  ^^  ^  non-resident  plaintiff,  shall  be  allowed  unlev  ■  Ai 
aiioirod.      fbllowing  cascs : 

1.  On  the  consent  of  both  parties :  or, 

2.  On  the  application  of  the  defendant,  supported  by  his  oadi|ll|l 
he  has  a  good  defence  to  the  action,  and  that  he  is  not  i^ady  to  pMlrf' 
to  the  trial  thereof;  and  in  such  case,  it  shall  not  be  granted^  arilP 
the  defendant  will  consent  that  any  witness  on  the  part  of  the  pU^ 

(29)  Laws  of  1824,  p.  291,  §  8  &  26.    (80)lb.§6fta 


le  giveii,  la  CBSCB  oi  BajoumiDeni.-' 
och  cause  be  adjourned  on  the  consent  of  bb(h  parties,  or  whh  u>  u 
roed  on  the  application  of  the  plaintitT,  the  defendant  shall  ''''''''*^*^ 
i  from  custody ;  but  the  cause  shall  not  he  discontinued' 
liarge ;  and  at  the  adjourned  day,  the  same  proceedings 
as  on  the  reLum  of  a  summons  personally  served. 
B  first  adjournment  of  a  cause  commenced  by  warrant, Thnaarnd- 
day  not  less  than  three,  nor  more  than  twelve  days  there-  ''""°™"- 
the  parties  and  justice  shall  otherwise  agree.*' 
all  cases  (other  than  where  the  suit  shall  have  been  com-  A4iHiniiD«i 
rarrant,  at  the  suit  of  a  non-reaideot  plaintiff,]  the  cause  "^  ***"**"■ 
gmed  on  the  application  of  the  defendant,  oa  his  comply- 
fbUowing  requisitions : 

plication  must  be  made  at  the  time  of  joining  issue : 
tired  by  the  plaintiff  or  the  justice,  the  defendant  shall 
lat  he  can  not  safely  proceed  to  trial,  for  the  want  of  some 
imony  or  witness,  to  be  specified  by  him : 
ired  by  the  plaintiff,  he  shall  give  security,  as  herein  after 

immeDt  shall  be  for  such  reasonable  time,  as  will  enable 
t  to  procure  such  testimony  or  witness,  not  exceeding 

ill  cases,  a  defendant  shall  also  be  entitled  to  a  further  ad-  ih.  nmhu 
pes)  giving  security,  if  required,  as  is  directed  in  the  next  ■^i"""™"'- 
action,  and  upon  proving,  by  his  own  oath  or  otherwise, 
Mion  of  the  justice,  that  he  can  not  safely  proceed  to  trial, 
ome  material  testimony  or  witness,  and  that  he  has  used 
!  to  obtain  such  testimony  or  witness.*' 


240  REVISED  STATUTES  OF  [rAn  in. 

TITLE  4.  such  execution,  before  the  return  thereof;  or  in  defaoU  thereof^  tbl 
^•^^'^^^  he  or  his  surety  will  pay  the  judgment  so  recovered,  with  interat; 
but  if  any  bond  shall  have  been  given  upon  any  prior  adjounmieiit,it 
shall  not  be  necessary  to  execute  a  new  bond  upon  a  subsequent  ad- 
journment, unless  such  bond  be  required  by  the  justice,  or  by  the  biil 
of  such  defendant  in  such  prior  bond. 

PioofiweM-  S  77-  In  any  suit  brought  upon  such  bond,  the  plaintiff  shall  not 
7^  UMHMn.  be  entitled  to  recover,  unless  he  shows  an  execution  upon  a  judgmBof 
obtained  in  the  suit  in  which  such  adjournment  was  had,  duly  imqb^ 
within  ten  days  after  the  time  when  by  law  the  same  could  be  urae^ 
against  the  person  of  the  defendant,  and  a  return  thereon  that  such  de- 
fendant could  not  be  found. 

AiUooro-         S  78.  No  adjournment  shall  be  allowed,  without  the  agreement  flf 
M^  w     the  parties,  to  a  time  beyond  ninety  days  from  the  joining  of  the  i 
*^"*  in  the  suit.** 

wiMDMrt^      S  79.  No  adjournment  shall  be  allowed  in  any  case  to  a  party  i^' 
aeeount   "  plying  thcrcfor,  who  shall  have  seen  the  account  or  demand  dT  As. 
opposite  party,  unless  such  applicant,  if  required,  shall  exhibit  his  ac- 
count or  demand,  or  state  the  nature  thereof,  as  far  forth  as  mKj  bi 
in  his  power,  to  the  satisfaction  of  the  justice.** 

ARTICIifi  SIXTH. 

Of  Compelling  the  Attendance  of  Wiine98e9. 

Sec.  80.  Jnsticef  mty  iiine  subpcenas  for  witnesiee  to  appemr,  m  eeitain  eaMf. 

81.  Proof  to  be  giren  before  tnbpoeiut  isined  in  a  cause  before  anoChfsr  jiiitiM 

82.  Subpoenaa  how  and  by  whom  lenred;  fee  to  be  paid. 

83.  When  attachment  to  be  isined  against  witness  refusing,  ftc.  to  appwr. 

84.  How  executed;  feet  thereon  by  whom  to  be  paid. 
'                 85.  Fine  on  witness  refusing  to  appear  or  to  testify. 

86  &  87.  Fine  how  imposed;  record  (^  conTiction. 

88.  Bbcecntion  to  collect  fine;  how  long  defendant  to  be  impriiciMd. 

89.  Application  of  money  collected. 

90.  Party  refusing,  &c.  to  obey  subpoena,  liable  for  damages. 

wb^n  justi-      S  80.  Any  justice  of  the  peace  may  issue  subpoenas,  to  compel 
^^TOuT^  attendance  of  witnesses  to  give  evidence  on  any  trial  depending 
himself  or  any  other  justice.     Such  subpoena  shall  be  valid  to 
the  attendance  of  a  witness  being  in  the  same  county  where  the 
is  to  be  tried,  or  being  in  an  adjoining  county ;  and  in  no  other 


nKinasnit       S81*A  justico  shall  not  issue  any  subpoena  to  compel  the  iiM<!^-j( 
^£S>Sjce.  ance  of  witnesses  before  another  justice,  in  any  suit,  unless  the  pnMi' 
applying  shall  prove,  by  his  own  oath,  or  the  oath  of  some  other  p^ 
son,  that  such  suit  is  actually  depending  before  such  other  juslioSi*' 

sabpoMia,        S  82.  A  subpoena  may  be  served,  either  by  a  constable,  or  anyd^ 
**^  *^      er  person ;  and  it  shall  be  served  by  reading  the  samei  or  stating  iji^ 
I  contents  to  the  witness,  and  by  paying  or  tendering  the  fees  wlkniJt 
by  law  for  one  day's  attendance  of  such  witness.'' 

« 

(88)  Laws  of  18B4,  p.  801,  §  6.    (88)  lb.  $  11. 


Aall  be  paid  by  the  person  against  whun  the  same  shall  have 
Hwd,  unless  be  shall  shew  reasonable  cause  to  the  satisAction 
iMtice}  for  his  omission  to  attend ;  in  which  case,  the  par^  re- 
aoth  Bttacbment,  shall  paj  all  costs  of  such  attachment  and 
rice  of  the  same. 

.  Ereiy  person  duly  subpcenaed  as  a  witness,  who  shall  not  Fii»  rum- 
or appearing,  shall  refuse  to  testify,  shall  forfeit,  £)r  the  use  i^nJui; 
foOT  of  the  town,  for  every  such  non-appearance  or  refusal, 
laome  reasonable  cause  or  excuse  shall  be  shewn  on  his  oath 
Bldi  of  some  other  person,)  such  fine,  not  less  than  six^-two 
nr  more  than  ten  dollars,  as  the  justice  hefon  whom  prosecu- 
mfiv  diall  be  had,  shall  think  reasonable  to  impose.** 
.  Sudi  fine  may  be  imposed  by  the  justice,  if  the  witness  be  nuiuain 
and  hiTe  an  opportunity  of  being  beard  against  the  imposition 


.  The  Justice  imposing  any  fine,  shall  make  up  and  enter  in  a. 
tet,  a  minute  of  the  conriction  and  of  the  cause  thereof,  and  *° 
tt  fhall  be  deemed  a  judgment,  in  all  respects,  at  the  suit  of 
neera  of  the  poor  of  the  town.** 

i.  Upon  the  imposition  of  such  fine,  and  in  de&ult  of  payment  ej 
^iridi  costs,  the  justice  diall  forthwith  issue  an  execution  to" 
M^lfl  of  the  county,  directing  him  to  levy  such  fine,  with 
iTAe  goods  and  chattels  of  the  delinquent,  and  for  want  there- 
dU  and  conrey  him  to  the  jail  of  the  county,  there  to  remain  i„ 
I  rinll  pay  such  fine  and  costs ;  and  the  keeper  of  such  jail  is  ^ 
nqnired  to  keep  such  delinquent  in  close  custody,  in  such  jail, 
a  ine  and  costs  be  paid ;  but  such  imprisonment  shall  not  ex- 
■ty  days.** 


242  REVISED  STATUTES  OF  [part  m. 

TITLE  4.      ^  go.  Every  person  subpcenaed  as  aforesaid,  and  neglecting  or  re- 
h^jY"^  fusing  to  appear  or  testify,  shall  also  be  liable  to  the  par^  in  whoae 


behalf  he  shall  have  been  subpoenaed,  for  all  damages  which  sucb 
party  shall  sustain,  by  reason  of  such  non-appearance  or  refusal. 

ARTICLi:  SByENTH. 

Of  the  Trial  of  l89ues  of  Fact j  and  the  IncidefUa  thereto. 

8xe.  91.  Jtraei  to  be  tried  by  jmtiee,  if  jvy  not  required. 
92.  When  to  proceed  ex  parte  on  de&olt  of  defendants. 
96.  At  what  time  jury  may  be  demanded  by  either  party. 

94.  Venire  to  be  issued;  to  whom  directed;  its  contents. 

95.  Parties  may  ag;ree  on  number  of  jurors;  venire  to  correspond. 

96.  Variance  in  yenire  when  suit  between  two  towns. 

97.  To  what  constsble  veiiire  to  be  deliyered. 

96.  Duty  of  constable  in  executing;  return  of  yenire. 
99  k,  100.  Proceedings  for  drawing  jury  on  trial. 

101.  If  sufficient  jurors  not  drawn,  defieiency  how  supplied. 

102.  In  what  cases  new  yenire  to  be  issued. 

108  &  104.  Jurors'  oath;  publicly  to  hear  proofs,  &c.  of  parties 

105.  I!x  parte  afRdayits  not  to  be  eyidence  without  consent. 

106.  In  what  cases  only  parties  maybe  witnesses. 

107.  Competency  of  witnesses  offered,  how  tried  and  determined. 

103.  Oath  of  witnesses ;  not  to  testify  uidess  it  be  taken. 

109.  Jury  to  be  kept  by  constable;  his  oath  for  that  pnipose. 

110.  Verdict  how  returned,  &c.;  plaintiff  to  be  present  at  receiying. 

111.  When  justice  may  discharge  jury;  when  to  issue  new  yenire. 

112.  Fine  on  jurors  refusing  to  appear  or  to  senre. 

whenjoitiee     ^  91.  Whenever  issue  shall  have  been  joined  in  a  suit  beiores 

to  try  iinoMi 

justice,  if  no  jury  shall  have  been  demanded  by  either  party,  thejni* 
tice  shall  proceed  to  try  such  issue,  to  hear  the  proofs  and  aHegatiois 
of  the  parties,  and  to  determine  the  same,  according  to  law  and  etpiljf    j 
as  the  very  right  of  the  case  may  appear.  j 

212r*SSr     S  ^2'  Whenever  a  defendant,  who  has  been  personally  served  wiA  | 

a  summons,  or  who  shall  have  procured  an  adjournment^  witfioat  > 

having  joined  issue,  shall  neglect  to  appear  and  join  issue,  the  jostiot  ;; 

shall  proceed  to  hear  the  proofs  and  allegations  of  the  plaintifl^  voi  ^ 
determine  the  same  as  above  prescribed. 

When  j^  S  93.  After  issue  joined,  and  before  the  justice  shall  proceed  to  » 
investigation  of  the  merits  of  the  cause,  by  an  examination  of  a  iA- 
ness,  or  the  hearing  of  any  other  testimony,  either  of  the  parties,  or 
the  attorney  of  either  of  them,  may  demand  of  the  justice,  thtt  ths 
cause  be  tried  by  a  jury.** 
Its  S  94.  Upon  the  demand  of  a  trial  by  jury,  the  justice  shall  uM  ft 
venire  directed  to  any  constable  of  the  county  wherein  the  Game  ii  to. 
be  tried,  commanding  him  to  summon  twelve  good  and  lawful  id60» 
in  the  town  where  such  justice  resides,  qualified  to  serve  as  jurors,  iol  . 
not  exempt  from  serving  on  juries  in  courts  of  record,  who  shall  beii 
no  wise  of  kin  to  the  plaintiff  or  defendant,  nor  interested  in  such  soil» 
to  appear  before  such  justice,  at  a  time  and  place  to  be  named  then* 
in,  to  make  a  jury  for  the  trial  of  the  action  between  the  parties  Daoorf 
in  such  venire,'^ 


coBtsats. 


(36)  h»w  of  1924,  p.  291,  f  10. 
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S  A5.  The  parties  may  agree  upon  any  number  of  jurors,  less  than    akt.  7. 
c,  to  trjr  the  cause ;  and  the  justice  shall  direct  in  the  venire^  the  "^-^^^^"^^ 
mBMNiiiig  of  80  manj  jurors,  as  shall  be  double  the  number  so  agreed  ber  or jmon. 


S  96.  If  the  action  in  which  such  issue  shall  be  joined,  be  between  ib.in  rain 
ro  towns,  the  venire  shall  direct  the  constable  to  summon  twelve  u>^^  ^^ 
lodand  lawful  men  of  the  county,  qualified  and  not  exempt,  and  not 
itnested,  as  herein  before  provided,  to  make  a  jury  for  the  trial  of 
idi  action. 

S  97.  The  justice  issuing  a  venire,  shall  deliver,  or  cause  the  same  Dciivoiy  or 
» be  delivered,  to  some  constable  of  the  county,  disinterested  between  "^""^^ 
e  parties,  and  against  whom  no  reasonable  objection  shall  have  been 
ide  by  either  party. 

S  38-  The  constable  to  whom  any  venire  shall  be  delivered,  shall  how  to  be 
cecute  the  same  fairly  and  impartially ;  and  shall  not  summon  any  r^mLi. 


whom  he  has  reason  to  believe  biassed  or  prejudiced  for  or 
{aiDSt  either  of  the  parties.  He  shall  summon  the  jurors  personally, 
id  shall  make  a  list  of  the  persons  summoned,  which  he  shall  certify 
id  amiex  to  the  venire,  and  return  to  the  justice.^^ 

S  99.  At  the  trial  of  the  cause,  the  names  of  the  persons  so  return-  Drawing  jury 
d,  sod  who  shall  appear,  shall  be  respectively  written  on  several  and 
bliDCt  pieces  of  paper,  as  nearly  of  one  size  as  may  be  ;  and  the 
BSlable,  in  the  presence  of  the  justice,  shall  roll  up  or  fold  such 
of  paper,  as  nearly  as  may  be,  in  the  same  manner,  and  put 
together  in  a  box,  or  some  convenient  thing.^^ 

S  100.  The  justice  shall  then  draw  out  six,  (or  such  number  as  the  ib 
irties  may  have  agreed  upon,)  of  such  papers,  one  after  another, 
ad  if  any  of  the  persons  whose  names  shall  be  so  drawn,  shall  be 
hrilmged  and  set  aside,  then  such  further  number  shall  be  drawn  as 
rill  make  up  the  number  required,  after  all  legal  causes  of  challenge 
lUowed  by  the  justice.  The  persons  so  drawn,  appearing,  and  ap^ 
■Vfed  as  indifierent,  shall  compose  the  jury  to  try  the  cause.'® 

0101.  If  a  sufficient  number  of  competent  jurors  shall  not  be  ibdoBciuu. 
rawD,  the  justice  may  supply  the  deficiency  by  directing  the  consta-  pliiJd!*'^  *"^ 
b  to  summon  any  of  the  by-standers,  or  others,  who  may  be  compe- 
ar mad  against  whom  no  cause  of  challenge  shall  appear,  to  act  as 
omt  in  the  cause.'* 

S  UKB.  If  the  constable  to  whom  the  venire  shall  have  been  deli-  New  venue. 
rend,  do  not  return  the  same  as  thereby  required,  or  if  a  full  jury 
Ul  BOt  be  obtained,  in  the  manner  declared  in  the  preceding  sections, 
he  jvtke  shall  issue  a  new  venire.^^ 

$  lOS.  To  each  juror  the  justice  shall  administer  an  oath  or  affir-  juron*  oma. 
OMtiDii,  well  and  truly  to  try  the  matter  in  difierence  between 

(96)  Laws  of  182U,  p.  291,  §  10. 
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TITLE  4.  plaintiff,  and  defendant^  and  unless  discharged  by  the  justice)  a 

^^^'^'^^^  true  verdict  to  give,  according  to  evidence.*'' 

To  hMT  S  104.  After  the  jury  shall  be  duly  sworn,  they  diall  sit  together 

and  hear  the  proofs  and  allegations  of  the  parties,  which  shall  be  de- 
livered publicly,  in  their  presence.*''^ 

£v51'**  **"  ^  ^^^'  ^^  ^  parte  aflSdavit  of  any  person  shall  be  allowed  or  giv- 
en in  evidence  on  any  trial,  either  with  or  without  a  jury,  unless  the 
parties  agree  to  allow  the  same.*''^ 

PartMt^wbM  3  106.  A  party  in  the  suit,  or  having  an  interest  in  the  verdict, 
may  be  a  witness  to  prove  the  death  or  absence  beyond  the  reach  of  a 
subpoena  of  the  justice,  of  a  subscribing  witness  to,  or  the  loss  of,  any 
instrument,  which  shall  come  in  question  on  the  trial,  in  order  to  in- 
troduce other  proof  of  the  execution  or  contents  of  such  instrument; 
but  in  no  other  case,  without  the  consent  of  the  parties.*'^ 

comptieney  $  107.  If  a  wituoss,  on  bciug  produced,  shall  be  objected  to  as  in- 
o  wiin«t«M.  ^Qjj^p^^Q,^^^  g^^lj  objection  shall  be  tried  aud  determined  by  the  justice. 

Evidence  niay  be  given  in  support  of,  or  against  such  olgection,  as  in 
other  cases;  or  the  proposed  witness  may  be  examined  on  oalh,  by 
the  party  objecting,  and  if  so  examined,  no  other  testinoony  shall  be 
received  from  either  party,  as  to  the  competency  of  such  witness. 

oadi  of  wit-  S  108.  Every  person  offered  as  a  witness,  before  any  testimcmy  be 
"""^        given  by  him,  diall  be  duly  sworn  or  affirmed,  that  the  evid^iee  he 

shall  give  relating  to  the  matter  in  diflference  between  phaBtifi^ 

*  and  defendant,  shall  be  the  truth,  the  whole  trudi^  and  nolliiiig 

but  the  truth.*'' 

coMtebitto  S  109.  After  hearing  the  proofe  and  allegations,  the  jury  diall  be 
kept  together  in  some  convenient  place,  under  the  chaif[e  of  a 


ble,  until  they  all  agree  upon  their  verdict;  and  for  that  purpose,  the 
justice  shall  administer  to  such  constable,  the  following  oath:  ^You 
Hk  oath,  swear  in  the  presence  of  Almighty  (}od,  that  you  will,  to  die  utmost 
of  your  ability,  keep  the  persons  sworn  as  jurors  on  this  trial,  tegodier, 
in  some  private  and  convenient  place,  without  any  meat  or  drink,  ex* 
cept  such  as  shall  be  ordered  by  me ;  that  you  will  not  suftr  any 
communication,  orally  or  otherwise,  to  be  made  to  them ;  thai  yoa 
will  not  communicate  with  them  yourself,  orally  or  otherwise,  unkas 
by  my  order,  or  to  ask  them  whether  they  have  agreed  on  thMr  ver- 
dict, until  they  shall  be  discharged ;  and  Uiat  you  will  not,  beihredft^ 
render  their  verdict,  communicate  to  any  person  the  state  of  their  de- 
liberations, or  the  verdict  they  have  agreed  on."*''^ 

Botarnof        S  HO.  Whou  the  jurors  have  agreed  on  their  verdict,  they  dydl 

**'^'*       deliver  the  same  to  the  justice,  publicly,  who  shall  enter  it  in  Im 

docket.     Previous  to  receiving  it,  the  justice  shall  call  the 

(87)  Lawi  of  1824,  p.  291,  §  10. 
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If  k*  be  dhmit,  and  no  one  appear  6x  him,  the  verdict  shall  not  be   ^^-^ 


S  111-  Whesusww  a  justice  shall  be  satisfied  that  a  jury  sworn  in  jjlf^^^j^fg 
any  eauae  before  him,  cannot  agree  on  their  verdict,  after  having  been 
out  a  leaaooable  time,  he  may  discharge  them,  and  shall  issue  a  new  n«w  v«nM. 
vm»irej  retnraaUe  within  forty-eight  houre,  unless  the  parties  shall 
have  consented  that  the  justice  may  render  judgment  on  the  evidence 
already  before  him;  which  in  such  cases  he  may  do, 

S  IM.  Every  person  who  shall  be  duly  summoned  as  a  juror,  and  mfw  JSl 
shall  not  qipenr,  nor  render  a  reasonable  excuse  for  his  de&ult ;  or 
appearing,  shall  refuse  to  serve ;  shall  be  subject  to  the  same  fine,  to 
be  proaecnted  for  and  collected  with  costs,  in  the  same  manner,  and 
applied  to  the  same  use,  as  herein  before  provided,  in  respect  to  a  per- 
son snl^KBnaad  as  a  witness,  and  not  i^pearing,  or  appearing  and  refua* 
ing  to  testify.*^ 

ARTICLE  EIGHTH. 

Of  Judgments^  and  Filing  Transcripts  thereof. 

Sbc.  113.  Jadpuat  on  eoalessioii  maj  be  entered  for  sot  more  tluui  1^250. 
114L  Reqidtitee  to  judgment  on  eonfeftioa. 
USu  Jadgmeate  oikenriee  eoaleMed  Toid,  with  eertaia  exeeftioBf. 
116L  Fnrar  of  eonunan  pleas  over  joftiee'i  jodgmeati;  proeeedia^i. 
IIT.  Fiaeeedingi  on  exeeation,  if  jndgmeat  be  eftabUihed. 
nSL  If  jaitiee  a  aMterial  witaeee,  canse  to  be  dieeontiBaed. 
USL  OMee  ia  wfaieh  jadgment  of  aoa-fait,  with  eoett,  to  be  rendered. 
tan.  Jadgmeat  to  be  f«adered,wheatbere  ie  ao  caBieofaetioB. 
lai.  WhenjadgmflBttDbereaderedforplaiBtilt 
I&  Jadgmeat  apuait  joiat  defeadanti ,  on  appeanmee  of  one,  fte. 
12S.  Effect  of  nieh  jadgment  against  party  appearing  and  party  not  appearing. 
124^  la  what  eaaes  jadgmeat  to  be  readeied  forthwith;  when  within  fonr  days. 
I2B.  Any  party  may  remit  ezoeas,  &e.  in  certain  cases. 

US.  Coats  to  be  awarded;  whole  amount  not  to  exceed  fire  doUars,  except,  &c. 
1S7.  Jastiee  to  famish  transcript  of  judgments  orer  $25. 
123,  Connty  cleik  to  file  transcript;  to  become  a  lien  on  real  estate. 
129.  8ach  jndgmeats  may  be  rerired. 

S  lis.  A  justice  of  the  peace  may  enter  a  judgment,  by  confession  Judgments^ 
of  die  defendant,  in  any  case  where  the  debt  or  damages  confessed, 
shall  not  exceed  two  hundred  and  fifty  dollars,  with  such  stay  of  exe- 
cution, as  may  be  agreed  on  by  the  parties  interested  in  such  judg- 
ment •• 

S  114.  No  confession  shall  be  taken,  or  judgment  rendered  there- Requuites. 
on,  unless  the  following  requisites  be  complied  with : 

1.  The  defendant  must  personally  appear  before  the  justice:  inus^tbM>r»- 

3.  The  confession  shall  be  in  writing,  signed  by  the  defendant,  and  it"miutbe  in 
filed  wiA  the  justice :  '^'*^- 

a.  If  the  judgment  be  confessed  for  a  sum  exceeding  fifty  dollars,  ifoTsrsodoi- 
the  confession  shall  be  accompanied  by  the  affidavit  of  the  defendant  ^SiS^mada 
and  plaintiff,  stating  that  such  defendant  is  honestly  and  justly  indehtr 
ed  to  the  plaintiff  in  the  sum  named  in  such  affidavit,  over  imd  above 

(88)  Lawa  of  1824,  p.  291,  §11.    (89)  A.  §  12  &  18. 
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TTTLEc  all  just  demands  which  he  has  i^nst  him,  and  that  Such  confearionii 
not  made  or  taken  with  a  view  to  defraud  any  creditor.^ 

$  115.  Every  judgment  confessed  without  a  compliance  with  the 
provisions  of  the  last  preceding  section,  shall  be  void  as  against  all 
persons,  except  a  purchaser  in  good  faith  of  any  goods  or  chattels,  lands 
or  tenements,  under  such  judgment,  and  except  the  defendant  making 
such  confession/^ 


Miwiien^       ^  ^  ^^'  -^^y  J^^S®  of  the  court  of  common  pleas  of  the  county,  may, 

iyyg^   on  the  application  of  any  creditor  of  the  person  against  whom  any  jadg- 

aljtoamj  ment  shall  have  been  recovered,  upon  confession  or  otherwise,  that 

shall  be  a  lien  on  the  real  estate  of  the  defendant,  upon  sufficient  cause 

shown  by  affidavit,  that  such  judgment  was  obtained  fraudulently, 

with  intent  to  defraud  creditors,  grant  an  order  to  stay  all  proceedings 

on  sudi  judgment,  until  the  further  order  of  the  said  court  of  common 

^^^\mu    V^^^y  ^^^  ^^^  court  shall  have  the  like  power  to  inquire  into  the 

consideration  of  such  judgment,  and  to  set  aside  the  same,  or  to  make 

any  other  order  in  the  premises,  as  if  the  judgment  had  been  originally 

rendered  in  that  court. 

PraeMdmn       $  117.  If  an  execution  shall  have  been  issued  on  such  jm^gment, 

<M  tanea  oo.  ^^^  ^^  judgment  be  established,  the  officer  having  sueh  execution^ 

may  proceed  thereon  to  collect  the  amount  of  Giuch  judgment,  in  the 

same  nmnner,  as  if  the  proceedings  had  not  been  stayed,  and  within 

such  time  as  the  court  shall  direct. 

SmtStTi  ^  ^^^'  ^''  P''^^^^^^  ^^  joining  issue  in  any  cause,  (except  where 
•«iiM«.  the  defendant  shall  have  been  arrested  by  warrant,)  the  diefendant 
shall  make  affidavit,  that  the  justice  bef<Mre  whom  the  same  is  pending 
is  a  material  witness  for  such  defendant,  without  whose  testimony  he 
cannot  safely  proceed  to  the  trial,  judgment  of  discontinuance  shall  be 
entered,  but  without  costs  against  either  party. 

mraTiNlm-  S  H^*  Judgment  of  non-suit,  with  costs,  shall  be  rendered  against 
a  plaintiff  prosecuting  a  suit  before  a  justice  of  the  peace^  in  the  follow- 
ing cases: 

1.  If  he  discontinue  to  withdraw  his  action  : 

2.  If  he  fail  to  appear  on  the  return  of  any  process,  within  one 
hour  after  the  same  was  returnable : 

8.  If  after  an  adjournment,  he  fail  to  appear  within  one  hour  after 
the  time  to  which  the  adjournment  shall  have  been  made : 

4.  If  he  become  non-suited  on  the  trial : 

5.  If  he  shall  not  appear  on  the  coming  in  of  the  jury  to  hear  their 
verdict. 

$  120.  Judgment  for  the  defendant,  with  costs,  shall  be  rendered, 
Sf "  whenever  a  trial  has  been  had,  and  it  be  found  by  verdict,  or  by  the 
decision  of  the  justice,  that  the  plaintiff  has  no  cause  of  action  against 
the  defendant. 


bMtlmtll 


(40)  Laws  of  1824,  p.  2»1,  §  12  &  IS. 
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S  121.  If  upon  the  trial  of  the  cause ;  or  upon  an  ex  parte  hear-    a^*^*  ^ 
ing,  in  those  cases  where  it  may  be  had  on  the  defendant's  failing  to  ^^^]])C^ 
appear ;  a  sum,  in  debt  or  damages,  shall  be  found  in  favor  of  the  plain-  ^SL^ 
tiff,  then  judgment  shall  be  rendered  against  the  defendant  for  such 
debt  or  damages,  and  the  costs. 

S  122.  If  process  shall  have  issued  against  two  or  more  per-^^^^^J^* 
sons  jointly  indebted,  and  shall  have  been  personally  served  upon  ei-***^*^ 
ther  of  the  defendants,  the  defendant  who  may  have  been  served  with 
process,  shall  answer  to  the  plaintiff;  and  the  judgment,  in  such  case, 
if  rendered  in  &vor  of  the  plaintiff,  shall  be  against  all  die  defendants, 
in  the  same  manner  as  if  all  had  been  served  with  process;  but  execu- 
tion shall  issue  only  in  the  manner  herein  after  directed.^' 

S  123.  Such  judgment  shall  be  conclusive  evidence  of  the  liability  Sj^,**/^ 
of  the  defendant  who  was  personally  served  with  process  in  the  suit, 
or  who  appeared  therein;  but  against  every  other  defendant,  it  shall 
be  evidence  only  of  the  extent  of  the  plaintiff's  demand,  after  the  lia- 
bility^of  such  defendant  shall  have  been  established  by  other  evidence. 

S  124.  In  cases  where  a  plaintiff  shall  be  non-suited,  discontinue  wbmjodf 
or  withdraw  his  action,  and  where  judgment  shall  be  confessed,  and  ruMUnd. 
in  all  cases  where  a  verdict  shall  be  rendered,  or  the  defendant  shall 
be  in  custody  at  the  tjme  of  hearing  the  cause,  the  justice  shall  forth- 
with render  judgment,  and  enter  the  same  in  his  docket.  In  all  other 
cases,  he  shall  render  judgment,  and  enter  the  same  in  his  docket,  with- 
in four  days  after  the  cause  shall  have  been  submitted  to  him  for  his 
final  decision.^^ 

S  125.  When  a  balance  shall  be  found  in  favor  of  a  party,  either  J^^ 
by  the  verdict  of  a  jury,  or  upon  a  hearing  before  the  justice,  exceed-  ™*  •■••^ 
ing  the  sum  for  which  the  justice  is  authorised  to  give  judgment,  such 
party  may  remit  and  release  the  excess,  and  may  take  judgment  for 
the  residue. 

S  126.  Whenever  a  judgment  shall  be  rendered  by  a  justice  *^g*i^8t  Coju^t^^ 
any  party,  unless  herein  otherwise  provided,  it  shall  be  with  the  costs 
of  the  suit.     But  the  whole  amount  of  all  the  items  of  such  costs,  ex- 
cept charges  for  the  attendance  of  witnesses  from  another  county, 
shall  not,  in  any  case,  exceed  five  dollars.'*^ 

S  127.  It  shall  be  the  duty  of  a  justice  of  the  peace,  on  the  demand  Trantcripti 
of  any  person  in  whose  favor  he  shall  have  rendered  a  judgment  for 
above  twenty-five  dollars,  exclusive  of  costs,  to  give  a  transcript  of 
such  judgment,  together  with  the  original  bond  of  security  for  stay  of 
execution,  if  there  be  such  bond.** 

S  128.  It  shall  be  the  duty  of  the  clerk  of  the  county  in  which  such  toU  fled ; 
judgment  shall  have  been  obtained,  to  file  such  transcript  and  bond  in  out*, 
his  oflSce,  and  to  enter  and  docket  the  judgment,  in  a  book  to  be  by  him 

(41)Lftwtofl8^p291,§15.    (42)  lb.  §3.    (43)  lb.  §81.    (44)n>.§20. 
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^HJ^f^  kept  for  that  purpose,  noting  therein  the  time  of  reoeiring  the 

Such  jud^ent,  from  and  after  the  time  of  such  entrj  and  docket^  bj 
the  clerk,  shall  be  a  lien  on  the  real  estate  of  the  defendant  within 
the  countj,  in  the  same  manner  and  with  the  like  eflect,  as  if  such 
judgment  had  been  rendered  in  the  court  of  common  pleas;  and  wdmj 
in  the  same  manner,  be  discharged  and  cancelled/* 

iSkHi^  ^  ^^^'  Every  judgment  of  which  a  transcript  shall  be  filed  and 
docketed,  as  herein  directed,  may  be  reTired  by  scire  faeioM^  in  the 
court  of  common  pleas  of  the  county,  in  the  same  manner,  in  the  like 
cases,  and  with  the  like  effect,  as  if  such  judgment  had  been  obtained 
in  that  court 

ABnCUB  JNtNTU. 

Of  Exeeutiona  ;  of  Sales  thereon,  and  of  Imprieonment. 

fltc.  laO.  Esecotiau  to  be  iMMd  on  jodgBuaU. 

ISl.  Coatottol'cxooBtkMi;  ftatbor  daoM  wkw  tgtinft  ■■!■§. 

in.  ToiMiie  imBcdiately,  wiwa  bond  grrtn  for  mootbly  JatCalflMBCs. 

185.  Alio  agunstpenoos  not  being  freeholden  ornot  baring  fiuniUee. 

154.  Wbcn  to  isnie  against  freebolden  and  penone  baring  fcoHliet. 

155.  Wbcn  partj  may  bare  exeeotion  at  once;  proceedingi. 

156.  laaning  may  be  stayed  bjgrnng  bond;  its  condition. 

187.  Also  bj  certain  persons  giriag  security  to  pay  montUy  instalMcntn. 
138.  Endorsement  on  execution  by  jnstice,  on  rsceiTing  security. 
IBS.  Duty  of  constable;  execntian  may  be  renewed. 

140.  Certain  cases  in  wbieb  endorsement  not  to  be  made. . 

141.  Execution  a^unst  joint  debtors;  endorsement  to  be  made  tbcicoD. 

142.  Sucb  executions,  bow  to  be  serred. 

145.  Executions  for  certain  penalties;  defendants  bow  to  be  ImprisonodU 

144.  Executions  wben  tobe  dated  and  wben  to  be  retunable. 

146.  How  renewed  by  endorsement;  effect  of  rcmorals. 

146.  Executions  may  be  issued  witbin  two  years  after  judgment. 

147.  Furtber  executions  wben  to  issue. 

145.  Constable  to  endorse  time  of  lerying;  notice  of  sale. 
149.  Wben  and  how  to  sdl;  return  of  execution;  proceeds  bow  applied. 

160.  Constable  making  sale  not  to  purchase  any  property. 

161.  If  no  property  to  lery  upon,  defendant  to  be  imprisoned. 
18B.  In  certain  cases,  defendant  to  be  dischaiged  at  certain  times. 

168.  AiBdayits  to  be  made,  to  entiUe  to  discbarge. 

164.  Prisoner  to  be  discharged;  affidarit  where  to  be  filed.  « 

166.  Penally  for  rtfcsing  to  dischaige. 
166.  Defence  on  prosecution  for  dischaiging  prisoner. 
IfT.  Judgment  not  affected  by  discharge,  &c. 
1681  Fcmalec  not  to  be  imprisoned  on  justice's  exeeutMNi. 

169.  Remedy  against  constable  neglecting  to  return  execution. 
180.  Not  to  i^ply  to  executions  on  which  exemption  is  endorsed. 
161.  No  act  to  be  done  under  execution,  after  its  return  day,  Ac. 
182.  Last  section  not  to  apply  to  cases  where  exemption  is  endorsed. 

188.  Proceedings  to  recover  money  collected  by  constable. 
184i  County  oleik  to  issue  executions  on  judgments  of  which  tnoseripCa  wn  iUL 
166.  When  such  execution  to  be  issued. 

186.  Authority  of  common  pleas  to  award  and  control  such  executions. 
107.  Fbtm  of  sudi  execution;  how  tested  and  signed. 
18B.  Proceedings  against  sheriir  for  return  of  execution,  ftc 

189.  Certain  property  of  householden  exempt  firom  execution. 

^-^^™ —  S  ISO.  Upon  any  jud^ent  being  rendered  before  a  justice,  be 
dhall  issue  execution,  at  the  time  and  in  the  manner  herein  after  pre- 
scribed. 


woe  at  one* 
owtainca* 
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S  131.  It  shall  be  directed  to  any  constable  within  the  same  coun-    art.  9. 
ty,  and  shall  command  him  to  levy  the  debt  or  damages,  and  costs,  ^f^^^^^ 
of  the  goods  and  chattels  of  the  person  against  whom  the  samie  shall 
be  issued,  (excepting  such  goods  and  chattels  as  are  by  law  exempted 
.from  execution,)  and  to  bring  the  money,  at  a  cer&in  time  and  place 
therein  to  be  mentioned,  before  such  justice,  to  render  to  the  party 
who  recovered  the  same;  and  if  the  execution  be  issued  against  a »cum«"m1m 
male  person,  it  shall  command  the  constable,  that  if  no  goods  or  chat- 
tels can  be  found,  or  not  sufficient  to  satisfy  such  execution,  to  take 
the  body  of  the  person  against  whom  the  execution  shall  be  issued, 
and  convey  him  to  the  common  jail  of  the  county,  there  to  remain  un« 
til  such  execution  shall  be  satisfied  and  paid.^' 

S  132.  If  any  defendant  not  being  a  freeholder,  shall  have  executed  wb«  to  k- 

^  O  '  yim  m*  AHA* 

a  bond  for  the  payment  of  monthly  instalments,  as  herein  after  pro- 1"  0 
▼ided,  execution  shall  issue  immediately. 

S  133.  Upon  the  rendering  of  a  judgment  against  any  person  who  rmh 
is  not,  at  the  time,  a  freeholder  of  the  county  where  the  justice  resides,  ^"^ 
nor  an  inhabitant  of  such  county  having  a  family,  such  execution  shall 
issue  immediately;  but  the  justice  may  require  proof  firom  the  party  - 
demanding  such  execution,  on  his  own  oath,  or  otherwise,  of  the  fiict 
entitling  him  thereto,  according  to  this  section.^^ 

S  134.  Upon  a  judgment  against  a  person,  being  at  the  time  a  free-  wbmu»b- 
boUer  of  the  county,  or  being  an  inhabitant  of  such  county  and  hav-  j««hoid«h 
jDg  a  family,  execution  shall  issue  as  follows: 

1.  If  the  amount  recovered,  exclusive  of  costs,  does  not  exceed  iri««ttMo 
twenty-five  dollars,  at  the  expiration  of  thirty  days  from  the  rendering 

and  entering  the  judgment: 

2.  If  the  amount  recovered,  exclusive  of  costs,  exceed  twenty-five  irmorethu 
dollars,  at  the  expiration  of  ninety  days  from  the  entering  of  the  judg-  ^  ^"*^ 
ment: 

And  executions,  in  such  cases,  (except  where  otherwise  provided) 
shall  not  issue  sooner,  without  the  consent,  in  writing,  of  the  party 
against  whom  judgment  was  obtained,  or  without  the  proof,  in  the  next 
section  specified.^^ 

S  135.  If  the  party  obtaining  a  judgment  shall  make  it  appear,  by  winmtob- 
hiB  own  oath,  or  by  other  competent  testimony,  to  the  satis&ction  of 
the  justice,  that  such  party  will  be  in  danger  of  losing  the  debt  or  da- 
mages recovered  by  him,  unless  execution  issue  sooner  than  is  pre- 
scribed in  the  last  preceding  section,  such  justice  shall  issue  execution 
immediately ;  unless  the  same  be  stayed  by  the  party  against  whom 
the  judgment  was  obtained,  as  herein  after  provided.  Application  for  '^ppJi^^^n 
each  execution  may  be  made  either  before  or  at  the  time  of  rendering 
the  judgment;  or  if  reasonable  notice  be  given  to  the  adverse  party  of 

(46)  Uwf  of  1824kp.2B7,  §  14. 

voii.  II.  83 
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o«  !i  L-xecution,  such  applies :ii:ii  ^liiy  be 

.    .it  .  iUiiment  shall  have  been  Kiii&mL^' 

^.uaii  whom  any  judgment  shall  ':•=  rrCCTered, 

■'^    ,    I  c.vA'ution  thereon  until  the  rez^JL:  time, 

-^  ..tu,  l\v  sjiving  a  bond  to  tl>c  parly  in  whose  fa- 

r    .-laiiied,  in  such  penalty  and  >yith  such  security  as 

^^I'.ive,  conditioned  for  the  payment  of  iLe  money 

.c  >.osts,  with  interest,  at  or  before  the  expiration  of 

«    '.'HI  iho  tinie  of  the  rendering  such  judgment,  if  such 

.     ...  .wenty-five  dollars,  exclusive  of  costs;  and  ai  thecx- 

;.;tv  days  from  tlie  rendering  of  judgment,  if  such  money 

.  v^cvJ  iwenty-five  dollars,  exclusive  of  costs.    If  such  bond 

.    .  ..;i  ilio  justice,  for  tlie  use  of  the  party  to  whom  it  was  given, 

.     ii*c  of  rendering  judgment,  or  before  the  actual  issuing  of  exe- 

..    icreon,  no  execution  shall  be  issued  on  such  judgment  until 

.     .i,ular  time.^'' 

'  *37.  Every  person  who  has  a  family  in  this  state,  for  which  he 

vude»,  and  who  is  not  a  freeholder  of  any  lands  or  tenements,  may, 

u  <ho  trial  or  at  the  time  of  rendering  a  judgment  which  does  not  ex- 

v\.\i  twenty-five  dollars,  in  any  cause  in  which  he  is  defendant,  pro^'e 

iiai  he  is  not  such  freeholder,  and  has  such  family,  by  his  own  oath 

jr  otherwise ;  and  before  or  at  the  time  of  the  issuing  any  execution 

against  him,  may  execute  a  bond  to  tlie  plaintiff,  in  such  penalty,  and 

with  such  security,  as  the  justice  shall  approve,  conditioned  that  he 

will  pay  upon  such  execution  the  sum  of  one  dollar  and  fifty  cents, 

within  one  month  after  the  time  judgment  shall  have  been  rendered, 

and  the  same  sum  in  each  month  thereafter,  until  the  amount  of  the 

execution  and  of  the  constable's  fees  are  fully  paid  ;  and  that  he  will 

remain  within  the  county,  so  that  he  may  be  taken  in  execution,  in 

case  of  his  failure  to  pay  cither  of  such  monthly  instalments.^^ 

H.«..MiK«iii      S  138.  Upon  such  bond  being  executed,  approved  r.nd  filed  with 

the  justice,  he  shall  endorse  on  the  execution  issued  hy  him  on  the 

judgment  in  such  suit,  a  direction  to  the  constable  to  receive  the  sum 

of  one  dollar  and  fifty  cents  in  each  month,  and  to  suspend  the  service 

of  such  execution,  so  long  as  the  said  payments  shall  continue  to  be 

made,  until  the  whole  amount  of  the  execution  be  collected ;  and  if 

there  be  any  failure  in  making  such  payment,  that  then  such  constable 

shall  inmiediately  proceed  with  the  said  execution.^^ 

nutv  01  con-      S  139.  Such  directions  shall  be  observed  by  the  constable ;  and  in 

•ubk        ^j3gg  ^f  ^  default  by  the  defendant  to  make  any  such  payment,  the 

constable  shall  proceed,  within  thirty  days  thereafter,  as  if  no  such 

directions  had  been  endorsed.     If  the  same  be  not  collected,  it  may 

.TMuiioD.'  be  renewed  from  time  to  time,  as  other  executions ;  or  if  it  be  return* 

ed  unsatisfied,  in  whole  or  in  part,  an  action  may  be  maintained  on 

the  judgment,  as  in  other  cases. 

(47)  Lawi  of  1824,  p.  237,  §  14. 


k«%  atu»u . 


ftuty  of  Con- 
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S 140.  But  no  endorsement  shall  bo  made  by  a  justice,  on  any  exe-   ait.  •. 
cation,  pursuant  to  the  foregoing  provisions,  in  the  following  cases :    Jj^^^^ 

1 .  Where  the  amount  of  the  judgment,  exclusive  of  costs,  exceeds  dommaot 
twenty-five  dollars :  im4«. 

«•  Where  the' judgment  was  for  a  trespass  proved  on  the  trial  to 
have  been  wilful  and  malicious/® 

S  141.  When  a  judgment  shall  be  obtained  against  joint  debtors,  KMentioiM 
upon  process  which  was  not  served  upon  all  the  defendants,  executicm  Suon. 
may  be  issued  in  form  against  all ;  but  the  justice  shall  endorse  there- 
on the  names  of  such  of  the  defendants  who  did  not  appear  in  the  suit, 
as  were  not  served  with  process  of  warrant,  summons  or  attachment^* 

$  148.  Such  execution  shall  not  be  served  upon  the  persons  of  the  HowMrrtd. 
defendants  whose  names  are  so  endorsed  thereon ;  nor  shall  it  be  le- 
vied on  the  sole  property  of  any  such  defendant ;  but  it  may  be  col- 
lected of  the  persond  property  of  any  such  defendant,  owned  by  him 
as  a  partner  of  the  other  defendants,  appearing  or  served  with  process, 
or  with  any  of  them/* 

S  14S.  Whenever  any  recovery  shall  be  had  before  a  justice  of  the  For  Mitata 
peace,  fcr  any  penalty  or  forfeiture  incurred  by  violating  any  provi-  p******** 
aion  contained  in  the  ninth  Title  of  the  twentieth  Chapter  of  die  First 
Part  of  the  Revised  Statutes,  which  is  entitled  ^^Of  excise,  and  the 
regulation  of  taverns  and  groceries ;"  or  for  any  penalty  or  forfeiture 
iDCiirredby  violating  any  provision  contained  in  the  eleventh  Title  of 
the  same  Chapter,  relating  to  fisheries,  execution  shall  issue  thereon 
immediately,  and  the  justice  shall  endorse  upon  such  execution,  the 
cause  for  which  such  judgment  was  rendered;  and  in  case  no  goods D,r,ndant 
or  chattels  can  be  found  to  satisfy  such  execution,  the  constable  hav-  jl^pri!!^. 
ing  the  same  shall  commit  such  defendant  to  the  jail  of  the  county, 
and  shall  deliver  to  the  keeper  thereof  a  certified  copy  of  such  execu- 
tion and  endorsement ;  by  virtue  of  which,  such  keeper  shall  detain 
such  defendant  for  a  period  not  exceeding  sixty  days,  without  allow- 
ing him  the  benefit  of  the  liberties  of  such  jail,  ^^ 

S  144.  Every  execution  issued  by  a  justice,  shall  be  dated  on  theD^t^^^^ 
<lay  when  it  actually  issued,  and  shall  be  returnable,  SSoSl*'*' 

1.  In  ninety  days  from  the  date  thereof,  in  cases  where  the  judg- 
ment, exclusive  of  costs,  exceeds  twenty-five  dollars : 

s.  In  thirty  days  from  the  date  thereof,  in  all  other  cases.'' 

S  145.  If  any  execution  be  not  satisfied,  it  may,  from  time  to  time,  k^mwai. 
be  renewed  by  the  justice  issuing  the  same,  by  an  endorsement  there- 
on to  that  efiect,  signed  by  him,  and  dated  when  the  same  shall  be 
made.    If  any  part  of  such  execution  has  been  satisfied,  the  endorse- 
ment of  renewal  shall  express  the  sum  due  on  the  execution.    Eve-  ^^     , . 

11  l  1  ••^11  ''•'•^  Oil*- 

ly  such  endorsement  shall  be  deemed  to  renew  the  execution  m  lull  Mwinff. 

(48)Uwfori824,p.2S7,§14.    (49)  1  R.  L.  p.  021,  §  18.     (60)  Uwi  of  1821,  p.  ^M 
l;iri82S,p.lS4,§2.     (61)  Uwi  ofl824,p.»7,§14. 
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Trn^4.  Ibroe,  in  all  respects,  for  nbetj  days,  if  it  issoed  on  a  jrignwnt  for 
^"^"^^^^  more  than  twaity-fiye  dollars,  exclusire  of  oosts,  and  Sx  thirtf  days, 
in  all  other  cases;  and  no  longer  « 

WMriaiiAaft     $  146.  An  exccution  may  be  issued  upon  any  jodgment  rBooyered 
i«M<-        before  a  justice,  at  any  time  within  two  years  from  tbe  time  audi  jo^- 
ment  shall  have  been  rendered. 

iMbtircn.  ^  147.  If  an  execution  be  returned  unsatisfied,  in  whole  or  in  part, 
a  further  execution,  for  the  amount  remaining  due,  may  be  isoed.^ 

Dji^orew  S  148.  The  constable,  after  taking  goods  and  chattels  into  his  eos- 
•evtiuMi.  tody,  by  rirtue  of  an  execution,  shall  endorK  thereon  the  time  of  le- 
^y*  ^  ▼ying  die  same,  and  immediately  give  public  notice,  by  adrertissmenl, 
signed  by  himself  and  put  up  at  three  public  places  in  the  eitjr  or 
town,  where  soch  goods  and  chattels  shall  be  taken,  of  the  titoe  and 
place,  within  such  city  or  town,  when  and  where  they  will  be  expos- 
ed to  sale.  Such  notice  shall  describe  the  goods  and  chattels  tabu, 
and  shall  be  put  up  at  least  five  days  before  the  time  a]qKiinted  for  the 
sale.» 

Sai^Mni      S  149.  At  the  time  and  place  so  appointed,  if  the  goods  and  diat* 
ite.  fels  be  presmt,  and  pointed  out  to  the  inspection  and  examinatioii  of 

the  bidders,  the  consUble  shall  expose  them  to  sale  at  vendue,  to  the 
lu^iest  bidder.  He  shall  return  the  execution,  and  pay  the  debt,  or 
damages,  and  costs  levied,  to  the  justice  who  issued  the  sunei  re- 
turning the  overplus,  if  any,  to  the  person  against  whom  the  eieoQ- 
tion  issued." 

coMiabieDAC     5  150.  No  coustablo  or  other  officer  shall,  directly  or  indiieedy, 
uSSik       purchase  any  goods  or  chattels,  at  any  sale  made  by  him,  upon  exe- 
cution ;  but  every  such  purchase  shall  be  absolutely  void.** 

MlSttob*  ^  ^^^'  ^^  ^^^^  ^^  goods  and  chattels  whereon  to  levy,  die  coo- 
ippiiMNMd  stable  shall,  in  the  cases  authorised  by  law,  if  the  execution  require 
it,  take  the  body  of  the  person  against  whom  the  execution  shall  have 
issued,  and  convey  him  to  the  common  jail  of  the  city  or  county,  the 
keeper  whereof  is  hereby  required  to  keep  such  person  in  safe  custo- 
dy, in  jail,  until  the  debt,  or  damages  and  costs,  shall  be  paid,  or  he  be 
thence  discharged,  by  due  course  of  law.^ 

WhMtobf  S  152.  If  the  person  so  committed  to  jaiL  have  a  famfly  in  this 
state,  for  which  he  provides,  and  be  not  a  freeholder,  he  shall  be  Re- 
charged, after  he  shall  have  remained  in  prison  thirty  dayv;  and  if  he 
have  no  fiunily,  and  be  not  a  freeholder,  he  shall  be  discharged,  after 
remainii^  in  prison  sixty  days.^ 

S  153.  Before  such  prisoner  shall  be  discharged,  he  shall  make  and 
deliver  to  the  sheriff  or  jailer,  an  affidavit,  taken  before  some  officer 
authorised  to  take  affidavits,  stating  the  facts  which,  according  to  the 

provisions  of  the  preceding  section,  entitle  him  to  such  discharge.** 

'■  '   '  ■    »  ■  II I   - 

(81)  Uwi  oTlSSi,  p.  S7,  §  14.    (fiS)  n».  §  14  ft  IS.    (54)n>.§SS.   (SS)lk§ie 
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S  154.  Tie  sheriff  or  jaileri  upon  die  receipt  of  such  affidarit,  riiall    arts. 
fcrthwith  dischaige  the  prisoner  from  his  custody;  and  shall  file  the  "^^^^^ 
•flSdavit  in  the  office  of  the  clerk  of  the  county,  whose  duty  it  shall  Jjl^^*'''*^ 
be  to  file  the  sune^  without  fee  or  reward.'^ 

S  1B6«  If  the  sheriff  or  jailer,  upon  the  receipt  of  such  affidavit,  ^^^^ 
shall  refose  todisdiarge  such  prisoner,  he  dial!  forfeit  twenty<^ye  ddl-  "«• 
ham  tor  each  day  he  shall  detain  such  prisoner,  to  be  recoTered,  with 
ooattt  by  the  party  aggrieved,  to  his  own  use,  in  addition  to  any  da^ 
mages  he  may  recover  for  the  false  imprisonment^ 

S  156.  If  the  dieriff  or  jailer  be  prosecuted,  by  reascm  of  any  such  iMhM»  at 
disdmge,  he  may  plead  the  general  issue,  and  give  in  evidence  such  '^^*'<^- 
affidavity  or  a  copy  thereof,  duly  certified  by  the  clerk  of  the  county, 
under  the  seal  of  the  court  of  common  pleas,  in  his  fiUl  justification  and 
defisDce.** 

S'iSlm  Notwithstanding  the  discharge  of  the  defendant,  under  the  niwibvg»Mt 
prsoeding  sections,  the  judgment  upon  which  the  execution  was  issor  J«>rMnt,  «m; 
ed  diall  remain  good  against  the  property  of  the  defendant,  and  a  new 
esecntion  may  be  issued  thereon  against  his  property,  in  like  manner 
as  if  he  had  not  been  imprisoned.^ 

S  158.  No  female  shall  be  arrested  or  imprisoned,  upon  any  exe-F«ma]MB«« 
cutioD  issued  from  a  justice's  court.  ^'^'^' 

S  16V-  If  a  constable  neglect  to  return  an  execution,  within  five^^^^y^ 

^  out  nuwBisc 

days  after  the  return  day  thereof,  the  party  in  whose  fitvor  the  same  «Me«i(m. 
WM  isaoed,  may  maintain  an  action  of  debt  against  such  constable, 
and  dud!  recover  therein  the  amount  of  the  execution,  with  interest 
finm  the  time  of  the  rendition  of  the  judgment  upon  which  the  same 
was  issued ;  and  if  a  judgment  be  obtained  in  such  suit  against  the 
constable,  execution  shall  immediately  issue  thereon.^ 

S  160,  A  constable  shall  not  be  liable,  under  the  preceding  section,  Ezcoptioo 
fer  not  serving  and  returning  an  execution,  upon  which  the  defendant's 
exemption  shall  have  been  endorsed,  if  he  duly  collect  and  return  the 
money  payable  by  instalments,  or  return  the  executioir  as  to  person 
and  property  not  found.^ 

S  161.  A  constable  shall  not  levy  upon  or  sell  any  property,  orNottoiet 
imprison  a  defendant,  upon  any  execution,  after  the  time  limited  there-  tion  after  ra- 
in for  its  return ;  unless  such  execution  shall  have  been  renewed. 
Nor  shall  any  constable  do  any  act  under  a  renewed  execution,  after 
the  expiration  of  the  time,  or  times,  for  which  the  same  may  have 
been  renewed." 

S  162.  The  last  section  shall  not  apply  to  executions  upon  which  Exmiummi. 
proceedings  are  stayed  by  an  endorsement  of  the  defendant's  exemp- 
tioni  (m  the  payment  of  monthly  instalments ;  but  such  execution  may 
be  collected  as  herein  before  provided." 

(86)L«wiofl824.p.288,$16.    ((n^n>.$17.    (68)Ib.§ia 
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TITLE  4.      $  163.  If  monies  be  collected  by  a  constable  upon  an  execntkm, 


^^^        i^d  not  paid  over  by  him  according  to  law,  an  action  of  assumpsit  may 

mwjy  CO*-    be  maintained  by  the  party  entitled  to  such  money,  in  his  own  mme, 

*^^        upon  the  instrument  of  security  given  by  such  constable  and  his  sure- 

^<S^Vs^  ties,  pursuant  to  the  provisions  of  the  second  Article  of  the  third  Title 

^^^  *     of  the  eleventh  Chapter  of  the  First  Part  of  the  Revised  SUtotes; 

and  in  such  suit,  the  amount  so  collected,  with  interest  from  the  time 

of  collection,  shall  be  recovered.     Execution  shall  be  immediately 

issued  upon  the  judgment  in  such  suit. 

Ezietttiom       S  164.  Wheuevcr  a  transcript  of  a  judgment  in  a  justice's  court, 

?iii!raM^^  shall  have  been  filed  and  docketed  by  the  clerk  of  the  county,  ell  eie- 

StoT**"     cutions  thereon  shall  be  issued  by  such  clerk,  under  the  seal  of  Aa 

court  of  common  pleas  of  the  county ;  and  the  power  and  autfaori^  of 

the  justice,  in  respect  to  such  judgment,  shall  cease.*^' 

whm  toiw  S  165.  No  such  execution  shall  be  issued  by  a  county  clerk,  mitil 
the  expiration  of  ninety  days  after  the  time  when  the  judgment  WW 
rendered." 

Styirit'^of      ^  ^^^'  ^^  ^^^^  ^^  common  pleas  of  the  county,  shall  have  the 
cvn.  pleas.   sgjnB  powor  to  amend  every  such  execution,  and  to  control  the  eune 

in  all  respects,  with  the  like  authority  as  if  it  had  been  issued  upon  a 

judgment  rendered  in  such  court. 

Ftrmofraeh  ^  1^*^"  Whouever  an  execution  shall  be  issued  by  a  county  clerk, 
•xwatton.  upon  a  justice's  judgment,  it  shall  be  in  the  same  form,  as  near  as  may 
be,  as  executions  in  the  court  of  common  pleas,  against  the  goods  and 
chattels,  lands  and  tenements,  of  the  person  against  whom  tibe  judg- 
ment shall  have  been  obtained ;  and  in  addition  thereto,  it  shall  com* 
mand  the  sheriff,  for  want  of  goods  and  chattels,  lands  or  tenements, 
to  satisfy  such  execution,  to  take  the  body  of  the  defendant,  and  com- 
mit him  to  the  jail  of  the  county,  there  to  remain  until  disdiaiged  by 
due  course  of  law ;  and  to  make  return  of  his  proceedings  thereon  to 
the  clerk  of  the  county,  within  ninety  days  from  the  date  thereof.  It 
shall  be  tested  in  the  name  of  the  first  or  senior  judge  of  the  court  of 
common  pleas,  and  be  signed  by  the  clerk.  ^^ 

B«tQrn,  ke.  S  168.  The  samo  proceedings  may  be  had  to  compel  a  return  of 
every  such  execution,  and  the  payment  of  any  money  collected  by 
virtue  thereof,  by  rule  and  attachment  against  the  sheriff  as  if  the 
same  had  issued  out  of  the  court  of  common  pleas  of  the  county. 

Property  ex-      S  169.  The  foUowiug  property  when  owned  by  any  perscm  being 
•i!S&tk»^    a  householder,  shall  be  exempt  fi-om  levy  and  sale,  under  any  execu- 
tion, and  such  articles  thereof  as  are  moveable,  shall  continue  so  ex- 
empt, while  the  family  of  such  person,  or  any  of  them,  may  be  remoT- 
ing  from  one  place  of  residence  to  another : 

1.  All  spinning-wheels,  weaving-looms  and  stoves,  put  up  or  kept 
for  use  by  the  family : 

(50)  Uwi  of  1824,  p.  290,  §  21.  '  " 
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tm  The  fiunilj  bible,  fionily  pictures  and  school  books,  used  by  or  ^^^'  ^^ 
in  the  fiunilj  of  such  person;  and  books  not  exceeding  in  value  fifty  ^'^^^^'^ 
doDiffs,  which  are  kept  and  used  as  part  of  the  family  library : 

8*  A  seat  or  pew  occupied  by  such  person  or  his  family,  in  any 
house  or  place  of  public  worship : 

4.  All  sheep  to  the  number  of  ten,  with  their  fleeces,  and  the  yam 
or  cloth  manufiictured  from  the  same ;  one  cow,  two  swine,  the  ne- 
cesnury  food  fer  them ;  all  necessary  pork,  beef,  fish,  flour  and  vegeta- 
bles, actually  provided  for  family  use,  and  necessary  fuel  for  the  use 
of  the  fiunily  for  sixty  days : 

5.  All  necessary  wearing  apparel,  beds,  bedsteads  and  bedding,  for 
such  peraon  and  his  family ;  arms  and  accoutrements,  required  by  law 
to  be  kept  by  such  person;  necessary  cooking  utensils;  one  table; 
SIX  chairs;  six  knives  and  forks;  six  plates;  six  teacups  andsau* 
oers;  one  sogar-dish ;  one  milk-pot ;  one  tea-pot  and  six  spoons;  one 
crane  and  its  appendages;  one  pair  of  andirons,  and  a  shovel  and 
tongs: 

6.  The  tools  and  implements  of  any  mechanic,  necessary  to  the 
carrying  on  of  his  trade;  but  the  amount  thereof  shall  not  exceed 
twentymo  dollars  in  value.®^ 

ABTICUQ  TEIVTH. 

(^tke  Removal  of  Causes  to  the  Court  of  Common  Pkas^  by 

Certiorari. 

Wme.  ne.  Outet  wliich  may  be  removed  into  commoo  pleas. 
m.  Afidaritto  be  made;  its  contents. 

nSL  When  and  to  whom  to  be  presented;  when  certiorari  to  be  allowed. 
173  It  174.  Bond  to  be  executed;  its  penalty  and  condition. 
175.  Certiorari  when  to  be  serred;  papers  and  fee  to  accompany  it. 
176L  Pkoceedings  on  judgment  stayed  by  certiorari. 

177.  VThea  and  howretom  to  be  nuule;  to  be  filed;  its  contents. 

178.  Certiorari^  bond,  &c.  to  be  filed  with  county  clerk. 

179.  Common  pleas  may  compel  return,  or  its  amendment. 
180l  How  cause  noticed  and  brought  on  to  argument. 

ISL  Coounon  pleas  how  to  decide;  their  power;  executions,  &c. 

181.  Coats,  how  awarded  in  different  cases. 

J88w  Amount  thereof  ;  counsel  fee. 

181.  Grounds  on  which  judgment  not  to  be  rerersed. 

18S.  Bestitation  when  to  be  awarded;  proof  necessary. 

S  170.  In  all  cases  of  judgments  rendered  before  a  justice  of  thecaoMswhici 
peace,  where  the  debt  or  damages  recovered  shall  not  exceed  twenty-  m!vsd.'^ 
five  dcdlars,  exclusive  of  costs,  and  in  all  cases  where  issue  was  not 
joined  before  the  justice,  either  party  thinking  himself  aggrieved  by 
such  judgment,  may  remove  the  same  by  writ  of  certiorari,  to  the 
court  of  common  pleas  of  the  county  where  the  judgment  was  ren- 
dered. 

S  111*  The  party  intending  to  apply  for  such  certiorari,  shall  make,  Affidavit ; 
or  cauie  to  be  made,  an  affidavit,  setting  forth  the  substance  of  the 

(GO)  Uws  of  1821,  p.  2M,  §  36. 
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ntufii.  testimony  and  proceedings  before  the  justice,  and  the  grounds  upon 
^'^"^^^^  which  an  allegation  of  error  is  founded. 

yil^^^^  S  172.  Such  affidavit  shall,  within  twenty  days  after  readeriog 
such  judgment,  be  presented  to  the  first  judge  of  the  county  courts 
where  the  judgment  was  rendered,  or  to  some  other  judge  or  officer 
authorised  to  perform  the  duties  of  a  justice  of  the  supreme  court  at 

Proceedincf.  diambers ;  and  if  such  judge  or  officer  shall  be  satisfied  that  any  er- 
ror afifecting  the  merits  of  the  controversy,  has  been  committed  by  the 
justice  or  jury,  in  the  proceedings,  verdict  or  judgment,  he  shall  al- 
low the  certiorari  by  endorsing  his  allowance  thereon. 

Bond  to  b«  S  I'^S.  The  party  obtaining  such  certiorari j  shall  execute  to  the 
■M^uS^  opposite  party,  a  bond,,  with  one  or  more  sufficient  sureties  to  be  ap- 
^  proved  by  the  justice  who  rendered  the  judgment,  or  the  judge  who 
allowed  the  caiiorarij  in  a  penalty  of  fifty  dollars,  if  the  judgment 
was  rendered  against  him,  conditioned  that  if  such  judgment  be  affirm- 
ed, such  party  will  pay  the  same,  together  with  all  such  costs,  as  shall 
be  awarded  against  him,  on  such  affirmance. 

lb  S  174.  If  the  judgment  was  in  favor  of  the  party  applying  ht  such 

certiorari^  then  such  bond  shall  be  in  a  penalty  of  at  least  twenty-five 
dollars,  conditioned  to  pay  such  costs  as  shall  be  awarded  against 
him  on  such  affirmance. 

8«rriee«r  $  175.  The  certiorari  so  allowed,  shall  be  served  within  fen  days 
fyS^*  after  its  allowance,  upon  the  justice  by  whom  the  judgment  was  ren- 
dered, together  with  the  affidavit  on  which  the  same  was  allowed,  and 
the  bond  made  pursuant  to  the  ibregoing  provisions ;  and  the  sum  of 
two  dollars  shall  be  paid  to  the  justice  for  his  fees,  for  maldng  a  re- 
turn to  the  certiorari  ;  and  no  certiorari  shall  be  of  any  eftct,  until 
all  the  preceding  requisitions  shall  have  been  complied  with. 

lufcet  of  Mr-  ^  176.  If  the  certiorari,  bond  and  affidavit  shall  be  served  on  the 
justice,  before  an  execution  shall  be  issued,  it  shall  stay  the  issuing  of 
the  same;  and  if  the  execution  shall  have  been  issued,  but  not  ouUect- 
ed,  the  justice  shall  grant  the  party  requiring  it,  a  certificate  of  tbe  is- 
suing of  such  certiorari^  which  on  being  served  on  the  officer  in  whose 
hands  the  execution  may  be,  shall  suspend  such  execution* 

SSiS?ari^  S  177.  The  justice,  before  the  return  day  of  such  csrffsmari,  or 
within  ten  days  after  the  service  of  such  certiorariy  shall  makiateUmi 
thereto  in  writing,  and  file  the  same ;  in  which  return  he  shall  truly 
and  ftdly  answer  to  all  the  facts  set  forth  in  the  affidavit  on  which  lbs 
certiorari  was  allowed. 

u  bTfiM*^^  S  178.  The  justice  shall  causethe  certiorari^  the  affidavit  an  wliich 
the  same  was  allowed,  the  bond  served  upon  him,  and  his  return  to 
such  cerliofari,  to  be  filed  in  the  office  of  the  clerk  of  the  county  where 
such  judgment  Mras  rendered,  and  shall  pay  the  clerk,  for  filing  the 
same  twelve  cents. 
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S  119,  The  court  of  common  pleas  shall  have  power  to  compel  ^R*^-  ^^ 
nidi  justice  to  make  or  amend  such  return,  by  rule,  attachment  or  ^^J|[]!]f)J^ 
maniamuSj  as  the  case  may  require.  'l^iTor''"' 

S  180.  When  such  certiorarij  affidavit,  bond,  and  return  shall  be  NoUee  aec  of 
so  filed  with  such  cleric,  the  cause  may  be  brought  on  to  argument, 
before  the  judges  of  the  court  of  common  pleas  of  such  county,  at  any 
time  thereafter,  on  the  notice  of  either  party,  without  any  assignment 
or  joinder  in  error^and  without  furnishing  the  judges  with  any  other 
copy  or  copies  of  the  affidavit,  certiorari  and  return,  than  those  so 
filed  with  the  clerk ;  which  papers  shall  be  brought  into  court,  for  the 
use  of  the  court  and  the  parties,  on  the  notice  of  either  party. 

S  181.  The  judges  of  such  court  of  common  pleas  shall  proceed  and  ^JSJ^  * 
give  judgment  in  the  cause,  as  the  right  of  the  matter  may  appear, 
without  regarding  technical  omissions,  imperfections  or  defects  in  the 
proceedings  before  the  justice,  which  did  not  affect  the  merits ;  and 
may  affirm  or  reverse  the  judgment,  in  whole  or  in  part,  and  may  is- 
sue execution  as  upon  other  judgments  rendered  before  them. 

S  182.  If  the  judgment  be  affirmed,  costs  shall  be  awarded  to  the  ^<^^ 
defendant  in  error;  if  it  be  reversed,  costs  shall  be  awarded  to  the 
plaintiff  in  error;  if  judgment  be  affirmed  in  part,  the  costs,  or  such 
part  as  to  the  court  shall  seem  just,  may  be  awarded  to  either  party. 

S  183.  The  costs  to  be  taxed,  shall  be  common  pleas  costs  only.  Amount  of 
except  that  a  counsel  fee  of  five  dollars  may  be  taxed,  for  arguing  the 
cause  before  the  court  of  common  pleas ;  but  no  more  than  twentyrfive 
dollars  costs  shall  be  taxed  against  either  party. 

S  184.  No  iudsnnent  shall  be  reversed,  merely  for  the  omission  or  ceruin  •!- 

..»/.!  i»/»i.i  .  rors  not  loaf 

misrecital  of  any  oath,  nor  on  account  of  any  fees  havmg  been  impro-  feet  judgment 
perly  allowed  by  a  justice. 

S  186.  If  a  judgment  rendered  before  a  justice  be  collected,  and  af-  '^**'"^«"; 
teiwards  be  reversed,  the  court  of  common  pleas  shall  award  resUtu- 
tioo  ai  the  amount  so  collected,  with  interest  from  the  time  of  collec- 
tion. To  justify  such  award,  the  party  claiming  it,  shall  present  an 
affidavit  of  the  fact  of  such  collection  having  been  made,  to  the  court, 
at  the  argument  of  the  cause,  and  shall  serve  a  copy  of  such  affidavit 
on  the  adverse  party,  at  the  time  of  giving  notice  of  such  argument. 

AJlTIOIiE  ElifiTENTH. 

Of  Appeals  to  the  Courts  of  Common  Pleas. 

Sxc.  IflB.  Cacea  in  which  i^peali  to  common  pleu  may  be  made. 
1S7.  Affidarit  to  be  made;  when  and  to  whom  to  be  presented. 
ISB.  In  what  eaiet  allowance  of  appeal  to  be  endoried. 
1S0L  Bond  to  be  execated  by  appellant;  its  form. 
ISOl  Cofta  and  fee  to  be  paid  to  justice. 

191.  Bond,  Slc.  to  be  scrred,  and  fee,  &c.  to  be  paid,  in  80  days  after  jndgmont. 
ISa  Sl  ISt.  Effect  of  i^peal  in  superseding  execution,  &c. 
194.  Retain  when  to  be  made;  its  contents. 
196.  Betam*  with  certain  papers,  to  be  filed  with  county  clerk. 

Toi*.  n.  33 
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XtTLE  4.    Bbc*  1^  1^  ^  ^-  Proeeedmgt  to  compel  return  to  appeal, 
fc  ^-   -^  M  199.  Court  may  compel  amendment  of  return. 

200.  Power  of  court  on  return  of  attachment. 

201.  When  court  posseiied  of  cause;  when  proceeding;s  may  be  compelled. 

202.  Notices  of  trial;  of  motion  to  dismiss  appeal. 

208.  Motions  to  dismiss  appeal  not  to  be  heard  in  certain  cases. 

201.  Not  to  be  granted  in  certain  ease;  bond  of  appellant  may  be  amended,  &c. 

205.  Not  to  be  dismissed  for  not  paying  fees,  &c. 

206.  Ck>sti  on  dismissing  appeal,  and  how  collected. 

207.  When  to  be  discontinued  for  want  of  prosecution. 

208.  Proceeding  by  justice  on  appeal  being  dismissed,  &c. 

209.  Execution  to  be  returned  before  suit  on  appeal  bond.     * 

210.  Cause,  when  to  be  heard  by  court;  when  to  be  tried  by  jury. 
211  &  212.  Proceedings  if  issue  below  was  an  issue  of  law. 

213.  Proceedings  to  try  issue  of  fact. 

214.  Issue  of  fact  before  justice  only^  to  be  tried;  exceptions. 
216.  When  proof  of  demand,  set-off,  &c.  overruled,  may  be  given. 

216.  Issues  to  be  tried  or  referred;  venire  not  necessary. 

217.  Judgment  on  verdict  or  report  of  referees. 

218.  Costa  to  be  awarded  to  prevailing  party;  exceptions,  &c. 

219.  Certain  disbursements,  &c.  to  be  allowed  appellant  in  his  costs. 

220.  Costs  may  be  set  off  against  damages. 

221.  EZxecutions  upon  judgments  on  appeals. 

222.  To  be  sued  out  by  appellee  in  30  days  after  judgment. 

225.  Suit  on  appeal  bond,  if  execution  be  unsatisfied. 
224.  lb.  in  eases  where  appeal  was  dismissed,  &c. 

226.  Suits  not  to  be  brought  until  execution  returned. 

226.  In  what  caaes  bond  of  appellant  to  be  cancelled. 

227.  Courts  to  regulate  practice  on  appeals. 

csMs  of  ap       S  186*  Any  party  to  a  judgment  rendered  by  a  justice  of  the  peace, 
'"*•  where  the  recovery  shall  exceed  twenty-five  dollars,  exclusive  of 

costs,  conceiving  himself  aggrieved  thereby,  may  appeal  therefrom  to 
the  court  of  common  pleas  of  the  county  where  the  same  was  render- 
ed, in  the  following  cases : 

1.  Where  the  judgment  was  rendered  upon  an  issue  of  law  joined 
between  the  parties: 

2.  Where  it  was  rendered  upon  an  issue  of  fact  joined  between  the 
parties,  whether  the  defendant  was  present  at  the  trial  or  not.^' 

AOdarit;  to  ^  187.  Within  ten  days  after  the  rendering  of  a  judgment,  the  party 
praMlltJd!'  intending  to  appeal  therefrom,  shall  present  to  one  of  the  jtisticesof 
the  supreme  court,  or  to  some  officer  authorised  to  execute  the  duties 
of  such  justice  in  vacation,  or  to  the  first  or  senior  judge  of  the  county 
courts  of  the  county,  an  affidavit,  setting  forth  the  testimony  and  pro- 
ceedings before  the  justice,  and  the  grounds  upon  which  an  aHegatidn 
of  error  is  founded,  or  upon  which  a  new  trial  is  claimed.** 

AOowaacoof     %  188.  If  such  justicc,  judgo  or  officer,  be  satisfied  by  such  affi- 
"^-       davit, 

1.  That  any  error  affecting  the  merits  of  the  cause,  has  been  com- 
mitted, either  by  the  justice  or  the  jury  :  or, 

2.  That  any  witness  or  testimony,  material  to  the  controversy, 
could  not  be  produced  on  the  trial  before  the  justice,  where  due  dili- 
gence shall  have  been  used  to  obtain  the  same,  and  that  no  adjoom- 
ment  by  reason  thereof  could  be  procured :  or, 

(61)  Laws  of  1824,  p.  294,  §  96. 
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8.  That  rince  the  trials  the  party  desiring  to  appejl^  faatdiacorared  ait.h. 
new  testimony,  unknown  to  him  before  the  trial,  on  some  point  mar  ""^V^^^ 
terial  to  the  cause,  which  was  not  urged  on  the  trial :  and, 

4.  That  lEbr  either  of  the  above  reasons,  it  is  necessary  for  the  at- 
tainment of  justice,  that  a  new  trial  should  be  had : 

He  shall  endorse  an  allowance  of  such  appeal  on  the  affidavit  pre- 
sented to  him.*^ 

S  189.  The  appellant  shall  also,  at  the  time  of  serving  the  affi-Bwd^tpi 
davit  and  allowance  of  appeal,  deliver  to  the  justice  a  bond,  in  con-. 
formity  to  the  following  provisions : 

1.  It  shall  be  in  a  penalty  of  at  least  one  hundred  dollars : 

2.  It  shall  recite  the  judgment,  so  as  to  exhibit  the  names  of  all  the 
parties,  the  character  in  which  they  prosecuted  or  defended  before  the 
justice,  the  amount  recovered,  and  the  name  of  the  justice: 

3.  It  shall  contain  a  condition,  that  the  appellant  will  prosecute  his 
appeal  with  all  due  diligence,  to  a  decision  in  the  court  of  common 
pleas ;  and  that  if  a  judgment  be  rendered  against  him  in  such  court, 
he  will  pay  the  amount  of  such  judgment,  including  the  costs  of  the 
appeal,  with  interest  thereon,  within  thirty  days  after  such  judgment 
rendered ;  or  if  his  appeal  shall  be  discontinued  or  dismissed,  that  he 
will  pay  the  judgment  recovered  against  him  before  the  justice,  and 
interest  thereon,  together  with  the  costs  of  the  appeal: 

4.  It  shall  be  executed  by  the  i^pellant,  with  one  or  more  sufficient 
soreties,  or  by  two  or  more  sufficient  sureties  without  the  appellant ; 
which  sufficiency  shall  be  certified  by  the  justice  on  the  bond.^^ 

S  190.  The  appellant  shall  also,  at  the  time  of  serving  the  &Uow-^^«»J<^ 
ance  of  appeal,  pay  to  the  justice  the  costs  of  the  suit,  and  the  sum  of 
seventy-five  cents,  for  making  and  filing  his  return/^ 

S  191.  No  appeal  shall  be  valid,  or  have  any  effect,  unless  within  whenawieti 
thirty  days  after  the  rendition  of  the  judgment,  the  party  intending  to 
appeal,  shall  serve  the  affidavit  and  allowance  of  appeal,  deliver  a 
bond,  and  pay  the  costs  and  fee,  as  herein  before  directed.*^ 

S  192.  Upon  an  appeal  being  made  according  to  the  foregoing  pro-  EiRctof 
visions,  all  further  proceedings  on  the  judgment  before  the  justice  shall  ***** 
be  superseded  ;  and  if  in  the  mean  time,  execution  shall  have  been 
issued,  the  justice  shall  give  to  the  appellant,  a  certificate  that  an  ap- 
peal in  the  cause  has  been  duly  made.*^ 

S  193.  On  such  certificate  being  presented  to  the  constable  hold-  ru 
ing  the  execution,  he  shall  forthwith  release  the  goods  and  chattels, 
or  the  body,  of  the  appellant,  which  may  have  been  taken ;  and  if 
the  appellant  shall  have  been  committed  to  prison,  the  jailer,  upon 
service  of  the  like  certificate  upon  him,  shall  release  the  appellant 
from  imprisonment.®^ 

(82)  Uwi  of  1824,  p.  2S4,  §  86. 
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TITLE  4,      5  1 94.  Withitt  ten  days  after  any  appeal  dial'       :  ciwe  aa  the 
)f^'^  the  justice  shall  make  a  return  of  the  prw        c«;urt  ahall  order 

Rfttarn ;  its  ** 

contMif.      the  court  of  common  pleas  <^the  countv 

1.  The  title  oi  the  cause,  and  thr  .  ^^/  or  discontinued,  anc:^^ 
prosecuted  or  defended  befiMre  hin^  >  Jiscontinuance,  being  se 

2.  The  demand  of  the  plair '         .  ^^^/giiient,  he  shall  proceed  the: 
ing,  a  copy  thereof  shall  be  V       ,>^' 

8.  The  plea  of  the  dr^  ,  ,  ^^^tkvor  a  judgment  shall  have  be^^^ 
him,  if  any ;  and  if  th^        '  Jt'^  prosecute  the  bond  given  on  an  a^^ 

4.  Any  other  prr  .    }i5niissed  or  discontinued,  until  ancx^^' 

formed,  and  the  if  :^xa/«l  from,  shall  have  been  returned  lbc»  ^ 

6.  If  the  trip'       .-^ ,.  -^i/^  of  such  defendant  cannot  be  found  to  sa.- 


diet: 
6.  The 


.»■■ 


.    .^^/  be  not  dismissed,  the  court  shall  proceed  to  the 
WW       -      .   *  ti*',  '^  ^^®  issue  joined  before  the  justice  was  an  is- 

1*  /  " ,   ' !,  tbo  trial  thereof  by  jury,  if  such  issue  was  upcMi  a 

m  b         /-^ '  •'*  ' 

,  ■  ^-'' '  .j/,<»  issue  joined  before  the  justice  was  an  issue  of  law,  the 

Sj^irt/  / •'  rf/fiw^^^  judgment  thereon,  according  to  the  law  of  the  case ; 

.  '  ,^^  t-A  judg'»<''i^t  be  against  tlic  pleading  of  cither  party,  an  amend- 

"■'   ^  '^\'guch  pleading  may  be  allowed,  on  the  same  terms,  and  in  the 

f^M^  as  in  pleadings  in  suits  originally  commenced  in  such  court; 

^rfro  court  may  thereupon  require  the  opposite  party  to  answer 

.|^  amended  pleading,  or  to  join  issue  thereon,  as  the  case  may  re- 

'  ^rcy  summarily. 

^  212.  If,  upon  an  appeal  on  an  issue  of  law,  the  court  should  ad- 
fi        jiiJge  tlie  pleading  complained  of,  to  be  valid,  It  shall  in  like  manner 
i^uire  the  opposite  party  summarily  to  answer  such  pleading,  or  to 
join  issue  thereon,  as  the  case  may  require. 

j^Mtn       S  213.  Upon  an  issue  of  fact  being  so  joined,  the  court  shall  pro- 
y  •*      ceed  to  have  the  same  tried  by  a  jury,  in  the  same  manner  as  other  is- 
sues joined  in  such  court. 

,i^tb»iiM  S  214.  If  the  issue  joined  before  tlie  justice,  was  an  issue  of /act, 
*•***'  *  such  issue,  and  no  other,  shall  be  tried  by  a  jury,  by  tlie  court  of  com- 
mon pleas ;  and  no  declaration  or  other  pleading  shall  be  allowed  in 
EicfpUoiM.  the  cause,  except  as  herein  before  provided,  unless  some  demand  of 
the  plaintiff,  or  some  defence  or  set-<)fr  of  the  defendant,  shall  have 
been  overruled  by  tlie  justice,  and  the  party  shall  have  been  prevent- 
ed by  the  justice  from  going  into  proof  thereof.^® 

lb.  S  215.  If  the  court  be  satisfied  that  error  was  committed  by  the 

justice  in  overruling  such  demand,  defence  or  set-off,  it  may  allow 
proof  of  the  sanie  to  be  given  on  ihc  trial,  as  if  issue  had  been  joined 
thereon  before  the  justice. 


(66)  Law«  of  lS2i«  p.  296,  §  3S. 
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fobseqiieiit  time ;  and  if  a  rule  shall  have  been  entered  requiring  such   ast.  il 
retam,  as  herein  before  authorised,  and  shall  have  been  served  ten  ^^^"^'^"^^ 
days  before  the  first  day  of  the  term,  the  court  shall  issue  an  attach- 
ment against  such  delinquent  justice,  unless  good  cause  to  the  contrary 
be  shown  by  him. 

S  199.  Upon  satisfactory  evidence  that  the  return  of  a  justice  is  Amendinf ». 
substantially  erroneous  or  defective,  the  court  may  compel  him  to 
amend  the  same.^ 

S  200.  Upon  an  attachment  being  issued  against  a  justice,  pursuant  JJUJJ"**' 
to  either  of  the  foregoing  sections,  the  court  may  punish  the  disobe- 
dience of  the  justice,  by  imprisonment  until  he  submit,  and  may  ad- 
judge that  he  pay  the  costs  of  the  proceedings  against  him ;  and  such 
order  shall  be  enforced  as  other  orders  of  the  court. 

S  201.  Upon  the  return  of  the  justice  being  filed,  the  court  of  com-  ^^JJ^ 
nxm  pleas  shall  be  possessed  of  the  cause,  and  shall  cause  the  parties 
to  proceed  therein  with  all  due  diligence ;  but  no  proceeding  shall  be 
compelled  at  any  term,  unless  the  return  of  the  justice  shall  have  been 
filed  at  least  ten  days  before  the  first  day  of  such  term.^^ 

S  tOS.  If  the  return  of  the  justice  be  filed,  the  appellant  may  serve  ^l^Z^ 
notice  ct  trial  for  the  next  term  of  the  court,  eight  days  before  the 
first  day  of  such  term;  and  the  appellee  may  in  like  manner,  serve 
micb  notice  of  trial ;  and  he  may  give  the  like  notice  of  a  motion  to 
dismiss  the  appeal,  or  he  may  give  either  notice. 

S  203.  No  motion  to  dismiss  an  appeal  shall  be  heard,  unless  no-  Motions  to 

'  *  tlinnin  tp- 

tice  thereof,  specifying  the  grounds  of  such  motion  shall  have  been  v^^* 
given,  or  some  reasonable  and  satisfactory  excuse  for  not  having  giv- 
en such  notice,  be  allowed  by  the  court ;  and  no  such  motion  shall  be 
heard  after  the  first  term  at  which  the  same  might  have  been  made. 

S  204.  No  appeal  shall  be  dismissed,  on  account  of  any  informality  Amending 
or  other  imperfection  in  the  bond  executed  by  or  in  behalf  of  the  ap-  peiiant,  jm. 
pellant,  if  he  and  his  sureties  consent  to  amend  the  same,  or  if  anoth- 
er sufficient  bond,  to  be  approved  by  the  court,  shall  be  filed.     And  in 
such  case,  the  court  shall  amend  or  receive  such  bond  accordingly. 

S  205.  Nor  shall  any  appeal  be  dismissed,  on  the  ground  that  the  NpttotMdu- 
costs  of  the  suit,  or  the  fee  of  the  justice,  have  not  been  paid ;  nor  upon  uln 


uiy  other  ground  than  such  as  shall  have  been  expressed  in  the  no- 
tice. But  in  all  cases,  the  fact  of  a  return  having  been  made  by  a 
justice,  shall  be  conclusive  evidence  of  such  costs  and  fees  having 
been  paid. 

S  206.  If  an  appeal  be  dismissed,  the  court  shall  award  costs  to  the  costion  ah- 
tppellee,  and  may  enforce  the  payment  of  the  same  by  rule  and  at-  """**• 
tachment. 


(64)  Laws  of  1824,  p.  296,  §  88. 
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TITLE  4.  ^  207.  If  an  appeal  be  not  prosecuted  within  such  time  as  the  oomt 
When  to  bo  ^'^^  ^y  ^^  general  rules  have  prescribed,  the  court  shall  order  the 
di«:oniinucj.  g^me  to  bo  discontinucd,  with  costs. 

PrococHin^i       ^  208.  Upon  an  appeal  beinir  dismissed  or  discontinued,  and  a 

on  di«con*i  •/• 

nuanrp,  &c  Certified  copy  of  the  order  of  dismissal  or  discontinuance,  being  senr- 
ed  upon  the  justice  who  rendered  the  judgment,  he  shall  proceed  th^e- 
on  as  if  no  appeal  had  been  entered. 

suitonarr-  $  209.  Thc  appcIlcc  in  whoso  favor  a  judgment  shall  hare  been 
rendered,  shall  not  be  entitled  to  prosecute  the  bond  given  on  an  ap- 
peal which  shall  have  been  dismissed  or  discontinued,  until  an  exe- 
cution on  the  judgment  appealed  from,  shall  have  been  returned  that 
sufficient  goods  and  chattels  of  such  defendant  cannot  be  found  to  sa- 
tisfy the  same. 

iJS'iffiSi.  ^  ^^^*  ^^  ^^^  appeal  be  not  dismissed,  the  court  shall  proceed  to  the 
hearing  of  the  cause,  if  the  issue  joined  before  the  justice  was  an  is- 
sue of  law;  or  to  the  trial  thereof  by  jury,  if  such  issue  was  upon  a 
question  of  fact.®^ 

ProcMdinn       ^  21 1.  If  the  issuc  joined  before  the  justice  was  an  issue  of  law.  ths 

on  iMuo  of  •!  «i  ' 

ia«r.  court  shall  render  judgment  thereon,  according  to  the  law  of  the  case ; 

and  if  such  judgment  be  against  the  pleading  of  either  party,  an  am^r 
ment  of  such  pleading  may  be  allowed,  on  the  same  terms,  and  in  the 
like  cases,  as  in  pleadings  in  suits  originally  commenced  in  such  court; 
and  the  court  may  thereupon  require  the  opposite  party  to  answer 
such  amended  pleading,  or  to  join  issue  thereon,  as  the  case  may  re- 
quire, summarily. 

lb.  S  212.  If,  upon  an  <ippeal  on  an  issue  of  law,  the  court  should  ad- 

judge the  pleading  complained  of,  to  be  valid,  it  shall  in  like  manner 
require  the  opposite  party  summarily  to  answer  such  pleading,  or  to 
join  issue  thereon,  as  the  case  may  require. 

^on^Muo  S  213.  Upon  an  issue  of  fact  being  so  joined,  the  court  shall  pro- 
ceed to  have  the  same  tried  by  a  jury,  in  the  same  manner  as  other  is- 
sues joined  in  such  court. 

wbatiwiiM  S  214.  If  the  issue  joined  before  the  justice,  was  an  issue  of  fiK^t, 
such  issue,  and  no  other,  shall  be  tried  by  a  jury,  by  the  court  of  com- 
mon pleas ;  and  no  declaration  or  other  pleading  shall  be  allowed  in 

ExcepUoM.  the  cause,  except  as  herein  before  provided,  unless  some  demand  of 
the  plaintiff,  or  some  defence  or  set-ofi*  of  the  defendant,  shall  have 
been  overruled  by  the  justice,  and  tiie  party  shall  have  been  prevent- 
ed by  the  justice  from  going  into  proof  thereof.*® 

lb.  S  215.  If  the  court  be  satisfied  that  error  was  committed  by  (be 

justice  in  overruling  such  demand,  defence  or  set-ofi*,  it  may  allow 
proof  of  the  same  to  be  given  on  the  trial,  as  if  issue  had  been  joined 
thereon  before  the  justice. 

(66)  Lawi  of  1821,  p.  296,  §  3S. 
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2  £16.  Every  issue  of  fact  so  joined  or  brought  up,  on  appeal,  dall  abt.ii. 
be  tried  by  a  jury,  or  referred  in  the  same  mannner  as  if  the  same  had  ^^^^^^'^^^ 
been  joined  in  a  suit  originally  commenced  in  the  court  of  common  ^'^^'*^* 
pleas;  but  no  venire^  or  other  jury  process,  shall  be  necessary.^'' 

$211.  The  court  shall  have  the  same  power  over  the  verdict  of  i^^*!SJ  ra- 
the jury,  or  the  report  of  the  referees,  and  shall  render  judgment  there-  ^'^ 
m  in  the  same  manner,  as  in  other  suits  in  such  court. 

S  E18.  Costs  shall  be  allowed  to  the  prevailing  party,  in  judgments  c<Mt«  to  im 

fflTCD  to  pT©" 

rendered  on  appeal,  in  all  cases,  with  the  following  exceptions  and  vaiUug  pany 
limitations: 

1.  If  the  defendant,  against  whom  judgment  is  rendered  before  the  ExcepUoni. 
justice,  appeal,  and  judgment  thereon  be  rendered  in  his  favor,  or  the 
amount  recovered  before  the  justice  be  reduced  ten  dollars,  or  more, 

foil  costs  shall  be  awarded  to  the  appellant : 

2.  If  a  defendant  in  whose  fevor  a  judgment  is  rendered  before  the 
justice,  shall  appeal,  and  he  shall  not  recover  at  least  five  dollars,  more 

than  the  amount  recovered  before  the  justice,  full  costs  shall  be  award- 
ed to  the  appellee : 

3.  If  the  plaintiff,  in  whose  favor  judgment  is  rendered  before  the 
justice,  appeal,  and  he  shall  not  recover  at  least  five  dollars  more  than 
the  amount  recovered  before  the  justice,  full  costs  shall  be  awarded  to 
the  appellee : 

4.  In  all  other  cases,  the  party  recovering  any  sum,  shall  be  enti- 
tled to  costs.^ 

S  219.  Whenever  costs  are  awarded  to  the  appellant,  he  shall  be  AUowanceto 
allowed  to  tax,  as  part  thereof,  the  costs  and  fee  paid  to  the  justice  on  *^^  "^  * 
making  the  appeal,  as  disbursements,  in  addition  to  the  costs  in  the 
common  pleas ;  and  where  the  judgment  in  the  suit  before  the  justice 
was  against  such  appellant,  he  shall  further  be  allowed  to  tax  the  costs 
incurred  by  him  which  he  would  have  been  entitled  to  recover,  in 
case  the  judgment  below  had  been  rendered  in  his  favor.^® 

^220.  If,  upon  an  appeal,  a  recovery  for  any  debt  or  damages  be  sot-offof 
had  by  one  party,  and  costs  be  awarded  to  the  other  party,  the  court  damage. 
shall  set  off  such  costs  against  such  debt  or  damages,  and  render  judg- 
ment for  the  balance. 

S  221.  Upon  a  judgment  being  rendered  on  an  appeal,  (except  in  Exccutiom. 
cases  where  the  appeal  has  been  dismissed  or  discontinued  before 
trial,)  the  party  recovering  the  same  shall  be  entitled  to  execution 
thereon,  in  the  like  manner  as  if  such  judgment  had  been  rendered  in 
a  suit  originally  commenced  in  a  court  of  common  pleas.^® 

S  222.  If  the  judgment  be  rendered  in  favor  of  the  appellee,  he  when  to  to 
shall  sue  out  execution  thereon,  within  thirty  days  after  the  term  appellee. 
when  such  judgment  was  rendered,  or  the  sureties  in  the  appeal  bond 
shall  be  discharged. 

(e7)Lawfori824,p.296,§88.    (SS)  lb.  §  89  &  41.    (89)  lb.  §39. 
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iOT.1^4.  5  jg28.  Upon  such  execution  being  returned  unsatisfied,^  in  whole 
or  in  part,  the  appellee  may  commence  an  action  on  the  bond  given 
by  or  for  the  appellant,  and  may  recover  therein,  as  damages,  the 
amount  remainingdue  and  unsatisfied  on  such  execution,  with  interest 
from  the  time  of  the  rendering  of  the  judgment."^^ 

^^  S  224.  When  an  appeal  shall  have  been  dismissed,  or  discontinued 

before  trial,  and  an  execution  shall  have  been  issued  on  the  original 
judgment,  and  returned  unsatisfied,  in  whole  or  in  part,  the  party  in 
whose  favor  such  execution  was  issued,  may  commence  an  action  on 
the  bond  given  by  or  for  the  appellant,  and  may  recover  therein,  as 
damages,  the  amount  remaining  due  and  unsatisfied  on  such  execu- 
tion, with  interest  from  the  time  of  rendering  judgment  by  the  justice, 
together  with  the  costs  incurred  in  the  proceedings. 

ib»  S  225.  No  action  shall  be  brought  on  any  bond  given  by  or  <m  be- 

half of  the  appellant,  until  an  execution  shall  have  been  issued  against 
him,  and  returned,  as  herein  before  provided.*'^ 

AopMibond      $  226.  If  judgment  on  an  appeal  be  rendered  in  favor  of  the  appel- 
MMtDed.     lant,  or  if  there  be  no  sum,  balance  or  costs  found  due  to  the  ^pellee, 
the  court  shall  order  the  bond  of  the  appellant  to  be  cancelled  and  de- 
livered up.''^* 

aro^^  S  227.  The  several  courts  of  common  pleas  may,  from  time  to 
time,  adopt  such  rules  to  regulate  the  practice  in  relation  to  appeals, 
in  their  respective  courts,  as  they  may  deem  expedient  to  carry  the 
foregoing  provisions  into  efiect ;  and  by  such  rules  may  authorise  the 
entry  of  judgment  of  non-suit  or  discontinuance  against  the  appellant, 
when  he  shall  not  prosecute  his  appeal  to  effect,  according  to  such 
rules  and  the  practice  of  the  court.''^* 

ART10L.E  TWELFTH. 

Of  the  Fees  of  Officers j  and  of  Witnesses  and  Jurors^  for  Services 

under  this  Title. 

8sc.  228.  Fees  for  senricef  under  Uiis  Title. 

229.  Fees  to  sheriffs  on  executions  upon  justices'  judgments. 
280.  Party  of  whom  fees  wrongfully  collected,  may  recover  them. 

S  228.  For  services  rendered,  pursuant  to  the  provisions  of  this 
Title,  the  following  fees  shall  be  allowed  : 

To  the  Judge  or  other  Officer ,  to  whom  Application  for  the  Al- 
TotiM  judge,  lotoance  of  an  Appeal  or  Certiorari  shall  be  madej 

OB  sllowsiMe 

«[>pp|M|ior  Fifty  cents  for  the  hearing  of  such  application,  whether  the  nme 
be  granted  or  not. 

To  the  Justice^ 

To  the  Jar       For  a  sunmions,  nine  cents ; 

For  a  warrant,  twelve  and  a  half  cents ; 


Feasnader 


tiee. 


(70)  Laws  of  1S24,  p.  296,  §89.    (71)  lb.  §891^40. 
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For  an  attachment  or  execution^  nineteen  cents ;  abt.  ml 

For  every  adjournment,  except  such  as  shall  be  made  by  the  jus*  ^^'^'^^ 
tice,  without  the  motion  o[  either  party,  nine  cents ; 

For  a  subpcnna,  six  cents ; 

For  adminisiering  any  oath,  six  cents ; 

For  filing  every  paper  required  to  be  filed  with  him,  three  cents } 
but  no  fee  shall  be  allowed  for  filiug  any  written  declaration,  plea  or 
other  written  pleading,  or  for  filing  any  process  issued  in  any  caus^; 

For  a  vetdrey  nineteen  cents; 

For  swearing  a  jury,  twelve  and  a  half  cents ; 

For  entering  a  judgment,  twenty-five  cents ; 

For  a  transcript  of  a  judgment,  twenty-five  cents; 

For  every  bond  or  other  written  security,  directed  to  be  taken  by 
any  of  the  provisions  of  this  Title,  if  drafted  by  tlie  justice,  twenty*>five 
cents; 

For  making  a  return  upon  an  appeal,  seventy-five  cents. 

To  Witnesses^  t^miamt^ 

From  the  same  county,  subpoenaed  and  attending,  twelve  and  a  half 
cents ;  firom  any  other  place  than  the  same  county,  twenty-five  cents 
for  every  day's  actual  attendance. 

To  Constables.  r^tmu^ 

For  serving  a  warrant  or  summons,  twelve  and  a  half  cents; 

For  a  cq)y  of  every  summons  delivered  on  request,  or  left  at  the 
dwelling  of  the  defendant  in  his  absence,  nine  cents; 

For  serving  an  attachment,  fifty  cents ;  for  a  copy  thereof,  and  of 
the  inventory  of  the  property  seized,  left  at  the  last  residence  of  the 
defendant,  fifty  cents; 

For  serving  an  execution,  five  cents  for  every  dollar  collected,  to 
the  amount  of  fifty  dollars,  and  two  and  a  half  cents  for  every  dollar 
collected  over  fifty  dollars ; 

For  every  mile  going  only,  more  than  one  mile,  when  serving  a 
summons,  warrant,  attachment  or  execution,  six  cents ;  to  be  com- 
puted firom  the  place  of  abode  of  the  defendant,  or  where  he  shall  be 
found,  to  the  place  where  the  precept  is  returnable ; 

For  notifying  a  plaintiff  of  the  service  of  a  warrant,  twelve  and  a 
half  cents ;  and  for  going  to  the  plaintiff's  residence,  or  where  such 
notice  was  served,  six  cents  for  every  mile  more  tlian  one ; 

Summoning  a  jury,  fifty  cents. 

To  Jurors*  m  ., 

To  jttron< 

For  attending  to  serve  as  such,  although  not  sworn,  six  cents  each  i 
For  attending  and  trying  a  cause,  twelve  and  a  half  cents  each ; 
To  a  constable  or  other  person,  for  serving  a  subpoena,  twelve  and  ^fj^* 
a  half  cents  for  each  witness  served ;  but  no  allowance  shall  be  made 
vol..  n.  34 


I 
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TiTLB  c  in  any  Judgment,  for  service  upon  more  than  four  witneiiet,  in  any 
^'^'^^^^  cause.''''' 

6iHrir«te»  S  229.  The  same  fees,  and  no  others,  shall  be  allowed  to  flheriflt, 
for  serving  executions  issued  by  the  clerk  of  the  court  of  common 
pleas,  upon  the  judgment  of  a  justice,  as  are  herein  allowed  to  ccmsta- 
bles  in  the  like  cases."" 

nS^^M      S  230.  If  judgment  be  rendered  by  any  justice,  for  a  greater  amount 
JJ22I2I'    of  costs  than  is  allowed  by  law,  or  for  any  item  of  costs  or  fees,  im- 
properly, and  the  same  be  collected,  the  person  paying  the  same, 
may,  notwitlistanding  such  judgment,  recover  of  the  party  who  dmll 
have  rcceive<l  such  costs  or  fees,  the  amount  thereof,  with  interest 

ARTICLE  THIRT£EICTH. 

Oeneral  Provisions  concerning  Justices^  Courts^  and  Proceed- 

ings  therein. 

8e«.  231.  This  Title  to  apply  to  juf tices'  coortt  in  Albany,  Hudton  and  Troy;  bat  BOt  fa 
New-York. 

232.  Procesv  to  be  signed  by  jnitice;  may  be  sealed  or  not. 

233.  Certain  process  to  be  entirely  filled  up>  and  to  have  no  blank. 

234.  Constables  not  to  take  rewards  for  certain  acts. 

236.  Justices  apd  constables  not  to  buy,  &c.  securities  for  prosecution. 

236.  Penalty  for  violating  last  section. 

237.  Defendant  may  plead,  &c.  such  violation  in  bar. 

238.  Plaintiff  may  be  required  to  attend  trial. 
289.  Proceedings  if  plaintiff  do  not  attend. 

240.  Plaintiff,  &c.  may  be  examined  by  defendant  on  trial. 

241.  In  what  cases  plaintiff  to  be  non-suited. 

212.  Evidence  of  plaintiff,  &c.  not  to  be  used  on  criminal  proseeutioo. 
218.  Justices  to  keep  Books;  entries  to  be  made  therein. 

244.  Such  entries  to  be  made  in  each  cause,  &c. 

246.  Docket  of  a  justice  or  transcript,  evidence  before  him. 

246  &  247.  Transcripts  of  justices'  proceedings,  &c.  how  verified  and 

245.  Other  modes  of  proving  proceedings  before  justices. 

249.  Power  of  justices  to  take  affidavits. 

250.  Justices  to  file  and  preserve  affidavits  and  papers. 
261.  To  keep  indexes  to  docket  books;  what  to  contain. 
252.  Justice  removing  firom  town,  to  deposit  papers  with  town  clerk. 
238.  On  removal  from  office,  to  deliver  books,  &c.  to  town  cleric. 
264.  Certificate  to  be  entered  in  books  delivered  to  town  clerk. 
2S5.  On  death  or  vacancy  in  office  of  justice,  town  clerk  to  demand  papera. 
266.  Proceedings  to  compel  delivery  of  papers,  &c.  to  town  clerk. 

"    257.  Entries  in  books  delivered  to  clerk,  how  far  evidence. 
268.  Powers  of  justices  after  expiration  of  terms  of  office. 

259.  Penalty  for  not  paying  over  money  collected  by  a  justice. 

260.  Justices  out  of  office  to  make  return  to  appeals,  &c. 

261.  Affidavits,  &c.  to  be  receive  instead  of  return  to  appeals,  in  certain 

262.  Also,  instead  of  return  to  certiorari. 

263.  Allowance  of  appeal,  &c.  may  in  some  cases  be  served  on  county  el«k. 

264.  Notice  of  such  service  to  appellee,  to  render  app^  valid. 
266.  When  action  of  debt  may  be  brought  on  justice's  judgment 
SB6.  Return  by  justice  removed  out  of  the  county,  may  be  compelled. 
^67.  Proof  of  judgment  when  docket  is  lost,  &c. 
2G8  &  269.  Proceedings  to  remove  finoro  office  constables  who  have  nagkiotod 

over  money  collected. 

270.  Office  vacated  by  service  of  instrument  «f  removal. 

271.  Justices  may  authorise  private  persons  to  execute  certain 

272.  Powers  of  person  appointed;  not  to  receive  any  fees. 


(72)Lawsofl824,p.293,§81.    (73)  lb.  §32. 
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flkc  08.  Omtihlf  teactia  peiMB»  ud  am  not  bare  a  dtipatj.  ART.  13. 

274.  Cases  in  which  jnstieet  may  punish  for  criminal  contempts.  V^^V^^ 

275.  Extent  of  ponishments  for  snch  contempts. 
278.  Party  to  beheaid;  wamuitmayissneforhim. 

237.  Record  of  cooTiction  tobe  made  up;  its  contents;  to  be  filed. 

278.  Commitments  to  set  forth  ctrcamstanees  of  offence. 

279.  Witnesses  refiuring  to  be  sworn,  &c.  may  be  committed. 

280.  Contents  of  wanraat;  prisoner  how  and  how  long  to  be  confined. 
2B1.  Canse  to  be  adjourned  until  witness  testify,  &c. 

S  231.  The  several  provisions  of  this  Title,  so  far  as  the  same  ^^ritisM 
may  be  applicable,  shall  apply  to  the  justices'  courts  in  the  cities  oftuntpecisi 
Albany,  Hudson  and  Troy,  respectively,  except  in  those  cases  where 
repugnant  provisions  exist  in  the  acts  organizing  those  courts,  or  re- 
lating thereto;  but  the  provisions  of  this  Title  shall  not  be  considered 
as  applicable  to  the  courts  in  the  city  of  New-York. 

S  2S2.  All  process  issued  by  any  justice  of  the  peace,  shall  be  sign-  pioom  to  \f 
ed  by  him,  and  may  be  under  seal  or  without  seal.  SfHeaiJd  m 

/9  not. 

5  233.  Every  summons,  warrant,  attachment  and  execution  issu-BiankprorsM 
ed  by  a  justice  of  the  peace,  shall  be  entirely  filled  up,  and  shall  have  '*^*»'*^***^ 
no  blank  either  in  the  date  or  otherwise,  at  the  time  of  its  delivery 
to  an  officer,  to  be  executed.     Every  such  process,  which  shall  be  is- 
sued and  delivered  to  an  officer  to  be  executed,  contrary  to  the  fore- 
going provision,  shall  be  void.''^ 

S  334.  No  constable  shall  ask,  or  receive  any  money  or  valuable  luwardito 
thing  firom  a  defendant,  oranybther  person,  as  a  consideration,  re-foSu^T* 
ward  or  inducement,  for  omitting  to  arrest  any  defendant,  or  to  carry 
him  before  any  justice;  or  for  delaying  to  take  any  party  to  prison; 
or  for  postponing  the  sale  of  any  property,  under  any  execution;  or 
for  omitting  or  delaying  the  execution  of  any  duty  pertaining  to  his 
office.''^* 

S  235.  No  justice  of  the  peace  or  constable  shall,  directly  or  indi-  Buyinjriecu 
rectly,  buy,  or  be  interested  in  buying  any  bond,  note  or  other  demand,  priwcmion.' 
Qr  cause  of  action,  for  the  purpose  of  commencing  any  suit  thereon, 
before  a  justice,  nor  shall  any  justice  or  constable,  either  before  or  af- 
ter suit  brought,  lend  or  advance,  or  agree  to  lend  or  advance,  or  pro- 
cure to  be  lent  or  advanced,  any  money,  or  other  valuable  thing,  to 
any  person,  in  consideration  of,  or  as  a  reward  for,  or  inducement  to, 
the  placing  or  having  placed  in  the  hands  of  such  justice  or  constable, 
any  debt,  demand  or  cause  of  action  whatever,  for  prosecution  or  col- 
lection.'* 

$  236.  Every  justice  or  constable  offending  against  either  of  the  ^^^^^ 
provisions  of  the  three  last  sections,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  on  conviction,  shall  be  subject  to  fine  or  imprisonment, 
or  both,  in  the  discretion  of  the  court.  Every  such  conviction  shall 
operate  as  a  forfeiture  of  the  office  of  the  justice  or  constable,  so  con- 
victed.''* 

(74)  Laws  of  1820,  p.  141,  §  1, 2, 8, 1.  ~ 
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TTThEi,      0  {ST.  The  defendant  in  any  suit  to  be  brought  in  feny  action  of 
^^y^^  i^^tj  covenant  or  assumpsit,  may  give  notice  with  his  plea,  in  addi- 


IkZiteS  if,  ^'^°  ^  ^^y  other  matter  of  defence,  that  on  the  trial  of  the  catue,  be 
will  insist  and  prove,  that  the  demand  on  which  such  action  is  fixind- 
ed,  has  been  bought  and  sold,  or  received,  for  prosecution,  cootraiy  to 
law,  without  setting  forth  any  other  particulars."'* 

ptaMffrnty  $  288.  The  defendant  in  any  such  suit,  may  serve  a  notice  on  the 
plaintiff  two  days  before  the  trial,  requiring  him  to  appear  personally 


on  such  trial,  to  be  examined ;  and  it  shall  be  the  duty  of  the  plaintiff 
to  attend  such  trial,  for  that  purpose ;  and  in  case  of  such  attendance, 
he  shall  be  entitled  to  the  like  fees  as  are  allowed  by  law  to  wit- 
nesses; but  the  plaintiff  shall  not  be  so  summoned,  nor  required  to 
attend  the  trial,  to  give  evidence  as  aforesaid,  except  from  the  same 
county,  or  the  county  next  adjoining  that  in  which  the  caoj^e  is  tried.''^ 

S  239.  In  case  such  plaintiff  shall  not  attend  such  trial,  he  shall, 
on  proof  of  the  due  service  of  such  notice,  be  non-suited  in  such  ac- 
tion, unless  such  failure  to  attend  shall  be  accounted  for  to  the  satis- 
faction of  the  court ;  in  which  case  the  court  may  postpone  the  trial, 
on  the  plaintiff's  paying  the  costs  of  preparing  for  the  trial.  And  if 
such  plaintiff  shall  not  attend  at  the  time  to  which  the  trial  shall  be 
postponed,  he  shall  be  non-suited.''* 

FMiMic^o      0  240.  On  the  trial  of  the  cause  in  which  such  notice  shaH  have 
^  ^''^'     been  given,  if  the  defendant  shall  require  it,  the  plaintiff  and  his  at- 
torney, and  any  other  person  who  may  be  interested  in  the  reeovery 
in  suQh  cause,  shall  be  examined,  on  oath,  touching  the  mailers  set 
forth  in  such  notice.''* 

whMpiaiiH  S  241.  If  any  such  plaintiff,  so  required  to  be  examined,  or  if  any 
■aiiMU  ^^^^  person  interested  in  the  recovery  of  the  suit,  shall  refuse  to  answer 
on  oath,  such  questions  as  shall  be  pertinent  to  show  a  violation  of  the 
provisions  of  this  Article;  or  if  on  such  examination,  it  shall  appear 
that  the  cause  of  action,  on  which  such  suit  is  founded,  has  been 
bought  or  procured,  contrary  to  the  true  intent  of  the  provisions  of 
this  Article,  the  plaintiff  in  such  action  shall  be  non-suited.'^'^ 

ErideoMMi     ^242.  No  evidenco  derived  finom  the  examination  c^  any  such 
S^mlimSr     plcuntiff  or  other  person,  shall  be  admitted  in  proof,  on  any  criminal 

prosecution  against  the  party  so  examined,  for  violating  any  of  the 

provisions  of  this  Article.''' 

Books  to  to      $  243.  Every  justice  of  the  peace  shall  keep  a  book,  in  which  be 

CM.  Bhall  enter, 

EncriMtiMi«-      1.  The  titles  of  all  causes  commenced  before  Jiim  : 

fi.  The  time  when  the  first  process  was  issued  against  the  defend- 
ant, and  the  particular  process  issued : 

(75)  Laws  of  1820,  p.  141,  §  1, 2, 8, 4. 
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••  The  time  when  the  parties  appeared  before  him,  either  without    ai^t.  u. 
prooeas,  or  upon  the  return  of  process :  v^V^h/ 

4.  Where  the  pleadings  are  made  orally,  a  concise  statement  of  the 
declaration  of  the  plaintiff,  the  plea  of  the  defendant,  the  further 
pleadings  of  the  parties,  if  any,  and  the  issue  joined  : 

5.  Every  adjournment,  stating  on  whose  motion,  and  to  what  time 
and  place: 

6.  The  issuing  of  a  venire^  stating  at  whose  request,  and  the  time 
and  place  of  its  return : 

7.  The  time  when  a  trial  was  had,  the  names  of  the  jurors  return- 
ed summoned,  who  did  not  appear,  and  the  fines  imposed  on  them,  if 
an/: 

8.  The  names  of  the  jurors  who  appeared  and  of  the  jurors  who 
were  sworn ;  the  names  of  the  witnesses  sworn  at  the  request  of  ei- 
ther party,  stating  at  whose  request ;  the  objections,  if  any,  made  to 
the  competency  of  a  witness,  and  the  decision  thereon : 

a.  Tlte  verdict  of  the  jury,  and  when  received  : 

10.  Tlie  judgment  rendered  by  the  justice,  and  the  time  of  render- 
ingthesame: 

11.  The  time  of  issuing  execution,  and  the  name  of  the  officer  to 
whom  delivered;  and  if  issued  upon  the  application  of  any  party,  be- 
fore the  time  when  the  same  should  regularly  issue,  such  &ct  shall  be 
noted,  and  the  nature  of  the  proof  given  : 

It.  The  return  of  every  execution,  and  when  made ;  and  every  re- 
newal of  an  execution  made  by  him,  with  the  date  of  such  renewal : 

is.  The  fact  of  his  having  given  a  transcript  of  the  judgment,  to  be 
filed  in  the  clerk's  office,  and  the  time  when  the  same  was  given  : 

14.  The  fact  of  a  certiorari  having  been  brought  on  any  judgment 
rendered  by  him,  and  the  time  of  the  service  of  the  same  : 

16.  The  fact  of  an  appeal  having  been  made  from  any  judgment 
rendered  by  him,  and  the  time  when  made. 

S  244.  The  several  items  in  the  preceding  section  enumerated,  how  to  be] 
shall  be  entered  under  the  title  of  each  cause  to  which  they  respective-  "■**•> '^^ 
ly  relate ;  and  in  addition  thereto,  the  justice  may  enter  any  other 
proceeding  had  before  him  in  such  cause,  which  he  shall  think  it  use- 
ful to  enter  in  such  book. 

S  245.  Whenever  it  shall  become  necessary  in  an  action  before  a  noeket  e^i- 
justice  of  the  peace,  to  give  evidence  of  a  judgment,  or  other  proceed-  lamejiMtiM. 
ii^  had  before  him,  the  docket  of  such  judgment,  or  other  proceeding,  or 
a  transcript  thereof,  certified  by  him,  shall  be  good  evidence  thereof 
before  such  justice. 

S  246.  A  transcript  from  the  docket  of  any  justice  of  the  peace,  ofTiaueripu 
any  judgment  had  before  him ;  of  the  proceedings  in  the  cause  previ-  dmeegwi*- 
ous  to  snch  judgment;  of  the  execution  issued  thereon,  if  any;  and 
of  the  return  to  such  execution,  if  any ;  when  subscribed  by  such  jus- 
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TITLE  4.  tioe,  and  verified  in  the  manner  prescribed  in  the  next  succeeding 
^^^^^'^^  section,  shall  be  evidence  to  prove  the  &cts  stated  in  such  transcripf^ 

HowTirifled.  S  247.  To  entitle  such  transcript  to  be  read  in  evidence,  except 
before  the  same  justice,  there  shall  be  attached  thereto,  or  endorsed 
thereon,  a  certificate  of  the  clerk  of  the  county,  in  which  such  justice 
resides,  under  the  seal  of  the  court  of  common  pleas  of  such  county, 
specifying  that  the  person  subscribing  such  transcript  w^  at  the  date 
of  the  judgment  therein  mentioned,  a  justice  of  the  peace  of  such 
coftnty.''* 

JJjJ^JJ^       S  248.  The  proceedings  in  any  cause,  had  before  a  justice,  may 
''w*-  also  be  proved  by  the  oath  of  the  justice.     In  case  of  his  death  or  ab- 

sence, they  may  be  proved  by  producing  the  original  minutes  of  such 
proceedings,  entered  in  a  book  kept  by  such  justice,  accompanied  by 
proof  of  his  hand-writing;  or  they  may  be  proved  by  producing  copies 
of  such  minutes,  sworn  to  by  a  competent  witness,  as  having  been 
compared  by  him  with  the  original  entries,  with  proof  that  such  en- 
tries were  in  the  hand-writing  of  the  justice. 

TakiDf  aA-  $  249.  Whenever  it  shall  be  necessary  to  make  use  of  an  affidavit 
in  any  proceedings  had  before  a  justice  of  the  peace,  such  justice  shall 
have  power  to  administer  an  oath  to  the  party  making  such  affidavit* 

PaMM,  iLc       $  250.  Every  justice  shall  carefully  file  and  preserve  all  affidavits 
«>•  and  papers  delivered  to  him,  to  be  filed  in  any  cause. 

ladeMito  $251.  Every  justice  shall  keep  an  alpabetical  index  of  all  judg- 
ments entered  in  his  docket-book,  in  the  course  of  any  judicial  pro- 
ceedings had  before  him.  In  such  index  shall  be  inserted  the  names 
of  the  parties  to  each  judgment,  and  the  page  of  his  docket-book  where 
such  judgment  is  entered. 

'^•p^«^p»"  S  252.  In  case  any  justice  shall  remove  out  of  the  town  in  which 
towBctork.  he  was  elected,  before  or  after  his  term  of  olSice  expires,  he  shall  de- 
posit with  the  town  clerk  of  such  town,  all  the  books  and  papers  in 
the  custody  of  such  justice,  relating  to  any  cause  or  matter  which 
shall  have  been  heard  by  him,  or  relating  to  any  proceeding  or  cause 
which  shall  have  been  commenced  before  him. 

fkontmno-      S  253.  Whenever  any  justice  shall  be  removed  from  office  by  the 
Ae«-  county  court,  he  shall,  within  ten  days  after  receiving  notice  of  such 

removal,  and  upon  the  demand  of  the  town  clerk,  deliver  to  such 
clerk  all  the  books  and  papers  in  the  custody  of  such  justice,  relating 
to  any  cause  or  matter  which  shall  have  been  heard  by  him,  or  refatl- 
ing  to  any  proceeding  or  cause  which  shall  have  been  commenoed  be- 
fore him. 

CMtffiottoin  S  254.  In  every  book  of  minutes  delivered  by  any  justice  to  the 
town  clerk,  pursuant  to  the  foregoing  provisions,  in  which  he  shall 
have  kept  the  docket  of  any  judgments ;  he  shall  enter  a  certificate  to 

(76)  Lawi  of  1824,  p.  292,  §  29. 
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be  sobflcribed  by  him  stating  that  the  judgments  entered  in  snch  book,    ^i^t.  u. 
W6fe  duly  rendered  as  therein  stated,  and  that  the  amounts  appearing  ^^^^^'^^ 
by  such  book  to  be  due  on  such  judgments  respectively,  have  not  beeq 
pud  to  his  knowledge. 

S  255.  In  case  any  justice  shall  die,  or  his  office  shall  in  any  way  Power  or 
become  vacant,  and  any  books  or  papers  belonging  to  such  justice  in  death,  ae.or 
his  official  capacity,  shall  come  to  the  hands  of  any  person,  the  town  maud  pepen. 
clerk  may  demand  and  receive  such  books  and  papers,  irom  the  per- 
son having  the  sfime  in  his  possession. 

S  256.  If  any  books  or  papers,  required  by  the  preceding  secti<»is  DeUTetrbow 
to  be  delivered  to  the  town  clerk,  be  withheld,  the  like  proceedings  *^^''*"^ 
may  be  had  to  compel  the  delivery  of  the  same,  as  are  provided  in  the 
fifih  Article  of  the  sixth  Title  of  the  fifth  Chapter  of  the  First  Part  of 
the  Revised  Statutes. 

S  257.  The  entries  contained  in  the  book  of  minutes  kept  by  any  EntriMhow 
JQstioe,  and  by  him  delivered  to  the  clerk,  shall  in  all  cases  be  pre- 
sumptive evidence  of  the  facts  stated  in  such  entries,  but  may  be  re- 
pelled by  contrary  proof. 

S  258.  Any  justice  before  whom  any  judgments  shall  have  been  Powenor 
entered,  and  whose  term  of  office  shall  have  expired,  may  issue  or  re-  ^SiSS^m$. 
new  executions  on  any  such  judgment,  at  any  time  within  six  months 
after  the  expiration  of  his  said  office. 

S  259.  If  any  money  shall  have  been  collected  for  any  party,  by  a  PMaky  «» 
justice  of  the  peace  in  his  official  capacity,  and  he  shall  have  neglected  mmSy. 


or  refused,  within  a  reasonable  time  after  demand,  to  pay  over  the 
same,  such  neglect  or  refusal  shall  be  deemed  a  misdemeanor,  and  on 
conviction  thereof,  such  justice  shall  forfeit  his  office. 

S  260.  Whenever  a  certiorari  or  appeal  shall  be  duly  brought  and  lutOTMto 
served  upon  a  justice,  after  he  shall  have  gone  out  of  office,  upon  a  by  jwticei 
judgment  rendered  by  him  whilst  in  office,  such  justice  shall  make  ^^  **  ** 
return  to  such  certiorari  or  appeal,  in  like  manner,  and  with  the  like 
^ct,  as  if  such  certiorari  or  appeal  had  been  served  whilst  he  was  in 
office. 

S  261.  If  an  appeal  be  made  upon  a  judgment  rendered  by  a  jus-  ib.ine«aeor 
tice  who  shall  die,  become  insane,  remove  out  of  the  state,  or  ab-  j^!!!uee. 
acond,  so  that  a  return  cannot  be  compelled,  the  court  to  which  such 
appeal  shall  bo  made,  may  receive  the  affidavits  of  witnesses  and  of 
the  parties,  to  the  &cts  and  circumstances  of  the  proceedings,  and  of 
the  judgment  upon  which  the  appeal  is  made ;  and  shall  proceed  there- 
on in  the  same  manner,  as  if  such  facts  had  been  returned  by  the  jus- 
tice befi>re  whom  the  judgment  was  rendered. 

$  262.  If  a  justice  to  whom  a  certiorari  shall  be  directed,  be  dead,  ib.  on  oertii>- 
insane,  or  out  of  the  state,  so  that  a  return  can  not  be  compelled,  the  ^^ 
court  may  receive  the  affidavits  of  witnesses  and  of  the  parties,  to  the 
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TITLE  4.  buda  and  circumstances  of  the  trial  or  judgment  upon  which  the  cer- 
tiorari is  brought,  and  shall  proceed  thereon  in  the  same  manner  as  if 
such  facts  had  been  returned  by  the  justice. 

of  $  263.  If  a  justice  before  whom  a  judgment  shall  hare  been  ren- 
eoSo^derk.  dered,  shall  die,  become  insane,  remove  out  of  the  state,  or  abscond, 
so  that  the  affidavit,  allowance  of  appeal  and  bond  required  by  law  to 
be  served  on  such  justice,  can  not  be  served,  the  appellant  may  file 
such  affidavit,  allowance  and  bond,  with  the  county  clerk,  who  shall 
be  authorised  to  approve  the  sureties  in  such  bond,  in  the  same  man- 
ner as  such  justice  might  have  done. 

NotiMofitto     0  ^^*  Upon  serving  a  notice  of  the  filing  of  such  affidavit,  allow- 

appdiM.      ^^  ^^  bond,  with  the  county  clerk,  upon  the  appellee,  within  the 

time  allowed  by  law  for  making  an  appeal,  the  same  shall  be  as  valid 

and  eflfectual  as  an  appeal,  in  all  respects,  as  if  the  same  had  been 

served  on  such  justice. 

Action  on  $  365.  If  a  justice,  after  having  rendered  judgment  in  any  cause, 
jodfae^b  shall  die,  become  insane,  remove  out  of  the  state,  abscond  or  other- 
wise vacate  his  office,  before  issuing  execution  on  such  judgment,  an 
action  of  debt  may  be  maintained  thereon,  in  which  the  original  dock- 
et of  such  judgment  kept  by  such  justice,  shall  be  presumptive  evi- 
dence of  ibe  &cts  therein  stated,  but  it  shall  be  liable  to  be  repelled 
by  contrary  proof. 

RcinnM  hf       S  266.  If  a  justice  before  whom  a  judgment  shall  have  been  render- 
ifmntf.    ed,  shall  remove  out  of  the  county,  the  court  of  common  pleas  of  the 
county,  upon  proof  of  the  facts,  may  by  mandamus  compel  a  return 
to  a  certiorari  or  appeal  brought  upon  such  judgment. 

Prooforjodff-     S  267.  If  in  any  action  upon  the  judgment  of  a  justice,  it  be  esta- 

uia  CMM.    Uished  diat  the  docket  of  a  justice  has  been  lost  or  destroyed,  or  that  it 

cannot  be  produced,  after  reasonable  efforts  to  obtain  the  same^  other 

proof  of  the  &ct  of  a  judgment  having  been  rendered,  may  be  given, 

and  may  be  repelled  as  other  facts. 

coMtebiM  to     S  268.  If  any  constable  shall  have  collected  any  money  on  execu^ 

umuBflMMd  ^^^^  ^j  ^  recovery  therefor  shall  have  been  had  against  his  sureties, 

upon  a  complaint  thereof  being  made  to  any  three  justices  of  the  same 

town,  they  shall  summon  such  constable  to  appear  before  them,  to 

show  cause  why  he  should  not  be  removed  from  his  office. 

wk«n  tad  S  269.  If  such  complaint  be  established  to  the  satisfaction  of  such 
'*' justices,  or  of  any  two  of  them,  after  a  hearing  of  the  parties,  or  after 
the  refosal  or  neglect  of  the  constable  to  appear  upon  such  sununoos, 
they  shall,  by  an  instrument  under  their  hands,  remove  such  constS' 
ble  from  his  office,  assigning  therein  the  reason  of  such  removal,  and 
shall  file  the  same  in  the  oflSu^e  of  the  town  clerk,  who  shall  fiirthwitb 
cause  a  certified  copy  thereof  to  be  served  on  such  constable. 
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S  t70*  Upon  die  semoe  of  a  copy  of  such  instrument,  certified  by    art.  is. 
the  town  clerk,  on  the  constable  named  therein,  such  constable  shall 


cease  to  have  any  power  or  authority  as  such,  and  his  office  shall  be  ^^maimi. 
deemed  vacant. 

SVJl-  Every  justice  who  shall  issue  any  process  authorised  by  this  EK««tttion  of 
Title,  excepting  a  aenirey  whenever  he  shall  judge  it  expedient,  on  prf^iir- 
the  request  of  a  party,  may,  by  written  authority  endorsed  on  such 
prooen,  empower  any  proper  person,  being  of  lawful  age,  and  not  a 
party  in  interest  in  the  suit,  to  execute  the  same.*^ 

S  37S»  The  person  so  empowered,  shall  thereupon  possess  all  tbe  TiMirpow- 
authority  of  a  constable,  in  relation  to  the  execution  of  such  process,  cZ^  m'aca. 
and  diall  be  sutgect  to  the  same  obligations,  but  shall  not  receive  any 
fee  or  reward  for  his  services  therein.*^ 

S  27S.  Every  constable  to  whom  process  shall  be  directed  and  de-  contubiM 
livered,  agreeably  to  the  provisions  of  this  Title,  shall  execute  the  same  <iepoti«V* 
in  penoti,  and  shall  not  act  by  deputy,  in  any  case.'^'' 

S  ST4.  In  the  following  cases,  and  in  no  others,  a  justice  of  the  cum  or 
peace  may  punish,  as  for  a  criminal  contempt,  persons  guilty  of  the  u^  ^" 
following  acts : 

1.  Disorderly,  contemptuous  or  insolent  behaviour  towards  such  DfMnieriy 
justice,  while  engaged  in  the  trial  of  a  cause,  or  in  the  rendering  of      "°"'' 
any  judgment,  or  in  any  judicial  proceedings,  which  shall  tend  to 
interrupt  such  proceedings,  or  to  impair  the  respect  due  to  his  au- 
thor!^: 

2.  Any  breach  of  the  peace,  noise,  or  other  disturbance,  tending  to  Bwachef  of 
interrupt  the  official  proceedings  of  a  justice  :  jbj  P«ace, 

3.  Resistance  wilfully  offered  by  any  person,  in  the  presence  of  a  lUiMtanee  to 
justice,  to  the  execution  of  any  lawful  order  or  process,  made  or  issu- **'^**^**"' ** 
ed  by  him. 

S  275.  Punishment  for  contempts,  in  the  foregoing  cases,  may  be  Punuhment. 
by  fine  not  exceeding  twenty-five  dollars,  or  by  imprisonment  in  the 
county  jail  not  exceeding  five  days,  or  both,  in  the  discretion  of  the 
justice.     But  no  person  shall  remain  imprisoned  for  the  non-payment 
of  such  fine,  more  than  ten  days. 

S  276.  No  person  shall  be  punished  for  a  contempt  before  a  jus- Party  to  bo 
tice,  until  an  opportunity  shall  have  been  given  him  to  be  heard  in 
lus  defence.     And  for  that  purpose,  a  justice  may  issue  a  warrant  to 
bring  the  ofiender  before  him. 

S  277.  Upon  convicting  any  person  of  a  contempt,  the  justice  shall  lucord  of 
make  up  a  record  of  such  conviction,  stating  therein  the  particular 
circumstances  of  the  ofience,  and  the  judgment  rendered  thereon ; 
which  shall  be  subscribed  by  him,  and  filed  in  the  office  of  the  county 
clerk,  within  ten  days  after  its  date. 


coBTtetion. 


(77)  Lawi  of  1824,  p.  2B0,  §  19. 

voif.  n.  35 


1.^ 
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TITLE  I.       g  278.  The  warrant  of  commitment  for  any  contempt,  shall  set 
J[jJ[2^^^  forth  the  particular  circumstances  of  the  offence,  or  it  shdl  be  void. 


pCMOOBMOt* 


S  279.  When  a  witness  attending  before  any  justice,  in  any  catise, 
n^fbiZfftotM  shall  refuse  to  be  sworn,  in  any  form  prescribed  by  law,  or  to  answer 
*  any  pertinent  and  proper  question,  and  the  party  at  whose  instance  he 
attended,  shall  make  oath  that  the  testimony  o(  such  witness  is  so  far 
material,  that  without  it  he  cannot  safely  proceed  in  the  trial  of  such 
cause,  such  justice  may  by  warrant  commit  such  witness  to  the  jail  of 
the  county. 

WMTMi>;to-  S  280.  Such  warrant  shall  specify  the  cause  for  which  the  same  is 
issued,  and  if  it  be  for  refusing  to  answer  any  question,  such  question 
shall  be  specified  therein  ;  and  such  witness  shall  be  closely  confined 
pursuant  to  such  warrant,  until  he  submit  to  be  sworn  or  to  answer, 
as  the  case  may  be. 

ProeMdiagf  $281.  The  justice  shall  thereupon  adjourn  such  cause  at  the  re- 
quest of  the  party  in  whose  favor  such  witness  attended,  fi'om  time  to 
time,  until  such  witness  shall  testify  in  the  cause,  or  be  dead  or  insane. 


CHAP.  III. 

General  Provisions  concerning  Courts  of  Justice, 
and  the  Powers  and  Duties  of  certain  Judicial 
Officers. 


tbwton. 


Title  1 . — General  provisions  concerning  the  courts  of  justice  specified 

in  the  two  preceding  Chapters. 

Title  2. — General  provisions  concerning  courts  of  record,  and  the  pow- 
ers and  duties  of  certain  judicial  officers. 


TITLE  I. 

GENERAL  PROVISIONS  CONCERNING  THE  COURTS  OF  JUSTICE  SPE- 
CIFIED IN  THE  TWO  PRECEDING  CHAPTERS. 

Sbo.  1.  Sittuigi  of  eovrU  to  be  ptiblie. 

2.  Case*  in  which  a  jnd^  cannot  sit  or  act. 

8.  Jndgef  of  appellate  eonrta,  not  to  decide  in  certain  caie». 

4.  Judges  not  to  practise  in  their  own  courts. 

6.  Not  to  have  a  partner  practising  in  their  courts,  &c. 

6.  Judicial  officers  not  to  reeeiye  fees  in  certain  cases. 

7.  Courts  not  to  be  open  on  Sunday;  to  be  a4joumed  orer  that  day. 

8.  Process  to  be  in  the  name  of  the  people. 

0.  Legalproceedings  to  be  in  English;  abbreviations;  figures. 

10.  Stamping  of  process  sufficient  sealing. 

11.  Parties  may  appear,  &c.  in  person  or  by  attorney. 

Courts  to  til      SscTiON  1.  The  sittings  of  every  court  within  tliis  state,  shall  be 
p«»»i»«ir      public,  and  every  citizen  may  freely  attend  the  same. 
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S  £•  No  judge  of  anj  court  can  sit  as  such,  in  anj  cause  to  which  title  i. 


he  is  a  party,  or  in  which  he  is  interested,  or  in  which  he  would  be , 
excluded  from  being  a  juror  by  reason  of  consanguinity  or  affinity  toMtor«MUi 
dither  of  the  parties;  nor  can  any  judge  decide,  or  take  part  in  the  de*         ^^ 
cision  o^  any  question  which  diall  have  been  argued  in  the  court, 
when  he  was  not  present  and  sitting  therein  as  a  judge. 

S  8*  No  judge  of  any  appellate  court,  or  of  any  court  to  which  a  n>*  >»  «pp«i- 
writ  of  eerUorari  or  of  error  shall  be  returnable,  shall  decide,  or  take 
part  in  the  decision  ot^  any  cause  or  matter  which  shall  have  been  de- 
termined by  him,  when  sitting  as  a  judge  of  any  other  court 

S  4.  No  judge  can  practise  or  act  as  a  counsellor,  solicitor  or  at-NoctopcM. 
tomey,  in  the  court  of  which  he  is  a  judge,  except  in  those  suits  in  ^^ 
which  he  shall  be  a  party,  or  in  the  subject  matter  of  which  he  shall  be 
interested. 

S  5.  No  judge  shall  have  any  partner  practising  in  the  court  of  Nottohav* 
which  he  is  a  judge ;  nor  shall  any  judge  be  directly  or  indirectly  in-  tuiof ,  £^^ 
^arested  in  the  costs  of  any  suit,  that  shall  be  brought  in  the  court  of 
Which  he  is  a  judge,  except  those  suits  in  which  he  shall  be  a  party, 
or  be  interested,  as  above  provided. 

S  6«  No  judge,  commissioner,  or  other  judicial  officer,  shall  demand  Jo^ieiAi  <»9- 
or  receive  any  fees  or  other  compensation,  for  giving  his  advice  in  any  jf^d^  fc«« 
taatter  or  diing  pending  before  such  judge  or  officer,  or  of  which  he 
can  take  cognizance ;  or  for  drafting  or  preparing  any  papers  or  other 
|>roceedings,  relating  to  any  such  matter  or  thing,  except  in  those 
cases  where  fees  are  expressly  given  by  law  to  such  judge  or  officer, 
fi>r  services  performed  by  him. 

S  7.  No  court  shall  be  opened,  or  transact  any  business,  on  Sun-conrtiDotto 
day,  unless  it  be  for  the  purpose  of  receiving  a  verdict  or  discharging  a  d!l^  itL'''"' 
jury ;  and  every  adjournment  of  a  court  on  Saturday  to  another  day, 
shall  always  be  to  some  other  day  than  Sunday,  except  such  adjourn- 
ment as  may  be  made  after  a  cause  has  been  committed  to  a  jury. 
But  this  section  shall  not  prevent  the  exercise  of  the  jurisdiction  of 
any  single  magistrate,  when  it  shall  be  necessary  in  criminal  cases, 
to  preserve  the  peace,  or  to  arrest  ofienders. 

S  8.  All  writs  and  process  shall  be  in  the  name  of  the  people  of  procMf. 
this  state,  except  where  otherwise  provided  by  law. 

S  9.  All  writs,  process,  proceedings  and  records  in  any  court  with-  procMdioffi 
in  thb  state,  shall  be  in  the  English  language,  (except  that  the  prop-  ^  ^  ^ 
er  and  known  names  of  process,  and  technical  words,  may  be  express- 
ed in  the  language  heretofore  and  now  commonly  used)  and  shall  be 
made  out  on  paper  or  parchment,  in  a  fair,  legible  character,  in 
woids  at  lengUi,  and  not  abbreviated;  but  such  abbreviations  as  are  Abbravia- 
Dow  commonly  used  in  the  English  language,  may  be  used,  and  num-  r^^. 


i 
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nTLB  2.  beri  may  be  expressed  by  Arabic  figures,  or  Reman  mnnerib»  in  t 
customary  manner.' 

S  10.  The  impression  of  the  seal  of  any  court  by  stamp,  ihall  bl 
sufficient  sealing,  in  all  cases  where  sealing  is  required.^ 

mjTwm!!  S  H.  Every  person  of  full  age  and  sound  mind,  may  appear  1 
attorney  or  solicitor,  as  the  case  may  require,  in  every  action  or  pi 
by  or  against  him,  in  any  court;  or  may,  at  his  election,  prosecute 
defend  such  action  or  plea,  in  person.  But  this  provision  shall  n 
extend  to  proceedings  in  criminal  cases ;  nor  shall  any  perscm  be  pc 
mitted  to  appear  on  the  record  in  any  civil  cause  in  person,  whikt  1 
has  an  attorney  or  solicitor  in  such  cause.' 


TITLE  II. 

GENERAL  PROVISIONS  CONCERNING  COURTS  OF  RECORD,  AND  Tf 
POWERS  AND  DUTIES  OF  CERTAIN  JUDICIAL  OFnCERS. 

Art.  1. — Provisions  Concerning  courts  of  record,  their  process  and  proceedings. 
Art.  2. — Of  the  powers  and  duties  of  certain  judicial  officers. 
Art.  3. — Of  the  officers  of  courts  of  record,  their  duties,  privileges,  and  liabilities. 
Art,  4. — Miscellaneous  provisions  concerning  courts  of  record. 

ARTICLE  FIRST. 

Provisions  concerning  Courts  of  Record,  their  Process 

Proceedings. 

8bc.  1.  Certain  courts  declared  to  be  of  record:  certain  powers. 
2.  Proceedings  not  to  be  diseontiniied  by  racancles. 
8.  Process,  &c.  not  to  be  discontinned  by  fidlore  to  hold  courts,  &c. 
4.  How  process  to  be  tested  when  term  has  not  been  held. 

6.  Proeeedingi  not  to  be  vitiated  by  omission  to  adjonm. 
e.  Process  issued  before  adjournment  not  to  be  affected  thereby. 

7.  New  seals  when  to  be  procured;  expense  thereof. 

8.  Qilgiaal  writs  how  to  be  issued  and  tested,  he. 
0.  Process  to  be  subscribed  by  attorney,  &c.  issuing  it. 

10.  Powers  of  courts  of  record  to  punish  for  criminal  contempts. 

11.  Extent  of  punishment  for  conCemtpts. 

12.  In  certain  cases  it  may  be  summary;  in  others  after  notice,  Ste. 
IS.  Commitment  to  state  circumstances  of  offence. 

14.  ^Qualification  of  preceding  sections. 

15.  Parties  punished,  stall  liable  to  indictment. 

S  1.  The  several  courts  treated  of  in  the  first  Chapter 
eerd;  powsn.  ^^  courtfl  of  record ;  and  in  addition  to  the  powers  which 
^  omferred  on  them  respectively,  they  shall  have  powe 
""  nrocessof  subpoena,  requiring  the  atten 


Coorlsofrs- 
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if  the  same  be  au  indictable  oifence ;  but  the  court  before  which  a    a^*^-  ^ 
conviction  ahall  be  had  on  such  indictment,  shall,  in  forming  its  sen-  '''^^'"^^ 
tence,  take  into  consideration  the  punishment  before  inflicted. 

ARTICLE  SECOND. 

Of  the  Powers  and  Duties  of  certain  Judicial  Officers. 

Sec.  10.  Chancellor  tad  jodgei  of  fvpreiiie  court  not  to  receiTe  feet. 

17.  (Sreuit  judges  allowed  to  receiTe  feet. 

18.  Pewen  and  dnties  of  inpreme  coort  connmitilonen. 

19.  Bit  not  to  ezerciae  certain  powen  giren  by  statute. 

80.  Not  to  stay  proceiedingB  after  rerdiet. 

21.  Nor  upon  a  aquas  or  attachment. 

22.  Ezecvtions  how  affected  by  orders  to  stay  proceedings. 
2B.  Arrest  on  execution  not  to  be  prevented,  without  bond,  &c. 
21.  Bond  where  to  be  filed;  when  to  be  delirered  to  obligee. 

25.  Order  to  be  void  unless  bond  be  stated  therein. 

26.  Orders  of  supreme  court  not  affected  by  orders  of  commissioners 

27.  Orders  granted  on  successiTe  applications,  when  to  be  reyoked- 

28.  Penalty  on  persons  making  subsequent  applications. 

29.  Orders  not  to  be  granted  in  certain  cases. 

SO.  Commissioners  not  to  act  in  their  partner's  causes. 

81.  Supreme  court  to  regulate  powers  of  commissioners. 

n.  Beeorders  and  eeitain  county  judges  to  be  commissiooers. 

Sb  Certain  powers  of  judges  of  superior  court  in  New-Tok. 

84.  Officers  authorised  to  sign  records  and  tax  ^osts  in  supreme  court. 

86^  86  &  87.  Prorision  on  same  subject,  in  common  pleas  and  mayor's  courts. 

88  Ik  89.  Orders,  &c.  in  common  pleas  and  mayor's  eosrtt. 

40.  Powers  of  judges  of  county  courts. 

41.  Powers  of  commissioners  of  deeds. 

42.  Powers,  &o.  of  masters  and  examiners  in  chanceiy. 
48.  When  to  be  suspended  from  office;  proceedings. 
44  Ik  48.  Authmity  of  notaries  public. 

46.  Whes  their  protests  to  be  presumptire  endenee. 

47.  When  certain  memorandums  made  by  notaries  evidence. 

48.  Their  liabilities  for  misconduct. 

49.  Officers  authorised  to  administer  oaths,  specified. 

50.  Other  officers  who  may  take  affidavits,  &c.  in  chancery. 

51.  Provision  for  continuing  proceedings  on  death,  &c.  of  officer. 
OOL  Proceedings  at  time  and  place  specified  in  notice. 

68.  Proceedings  at  other  times  and  places. 

54.  Clerks,  registers,  &c.  to  keep  offices  open  during  certain  hours 

66.  Sheriffii  to  keep  offices;  notice  of  place  to  be  filed. 

66.  Piqpcrs  may  be  served  at  sheriff's  office. 

07.  When  they  may  be  served  on  county  clerk. 

66.  Sheriffs  not  to  hold  courts,  except  in  certain  cases. 

69.  Not  to  take  bonds,  &c.  in  any  case  not  prescribed  by  law. 

60.  Who  to  assign  bonds,  in  case  of  vacancy  in  sheriff's  office. 

61.  Certain  indexes  to  be  kept  by  county  clerks  and  register. 

62.  Deputies  to  be  ^ipointed  by  register,  &c.  in  chancery. 
68.  Powers  of  such  deputies. 

S  16.  The  chancellor  and  justices  of  the  supreme  court  shall  not  Csruun  oo- 
demand  or  receive  any  fees  or  perquisites,  for  any  thing  done  byMk^foeih'* 
either  of  them  in  virtue  of  their  offices.® 

• 

S  17*  The  circuit  judges  and  county  judges  may  demand  and  re-cireaitjudg- 
ceive  such  fees  as  are  allowed  by  law.  *""^* 

S  18.  Supreme  court  commissioners  duly  appointed  according  to  Powen  of  so 
law,  shall  severally  be  authorised  and  required  to  perform  all  the  du- 

(9)  lR.L.p.62B,§2. 

»5* 


preoM  eourt 
commissioii- 
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irrijit.  ties,  and  to  execute  every  act,  power  and  tiust,  which  a  justice  of 
^'^'y^^^  the  supreme  court  may  perform  and  execute  out  of  court,  according 
to  the  rules  and  practice  of  such  court,  and  pursuant  to  the  provisions 
of  any  statute,  in  all  civU  cases,  except  as  herein  otherwise  provid- 
ed.'« 

Qm»m  w      $19.  But  where  any  power  is  given  in  express  terms  by  any  sta- 
tute, to  the  justices  of  the  supreme  court  and  the  circuit  judges  or 


either  of  them,  without  naming  supreme  court  commissioners  in  such 
statute,  such  commissioners  shall  not  be  authorised  to  exercise  any 
such  power. 

si^iivpro-      $  20.  No  such  commissioner  shall  be  authorised  to  grant  any  or- 
terT«ifSBL    der  to  stay  proceedings  in  any  cause,  in  which  a  verdict  shall  have 
been  rendered." 

nLooetiMM,  S  21.  No  supreme  court  commissioner  shall  grant  any  order  to 
stay  proceedings  on  any  capias  ad  respondendum^  or  on  any  at- 
tachment 

lb.  on  tieen-     $  22.  Where  an  execution  shall  have  been  issued,  an  order  to  stay 

tioiM. 

proceedings  thereon,  granted  by  a  supreme  court  commissioner,  shall 
not  prevent  a  levy  on  property  by  virtue  of  such  execution ;  but  shall 
only  suspend  a  sale  thereon,  until  the  decision  of  the  supreme  court 
upon  the  matter. 

ib.anMton      S  23.  Nor  shall  any  such  commissioner  grant  any  order  to  stay 

^'^^  '  proceedings  on  any  execution  against  the  body  of  a  defendant,  un- 
less such  defendant  shall  have  executed  to  the  plaintiff,  and  delivered 

Bond  to  such  commissioner,  a  bond  for  the  use  of  such  plaintiff,  in  a  penal- 
ty double  the  amount  required  to  be  collected  by  such  execution, 
with  two  sufficient  sureties,  who  shall  swear  that  they  are  each  worth 

III  condiuon.  the  amount  of  such  penalty  over  and  above  all  debts ;  conditioned 
that  such  defendant  shall  be  found  within  the  county  to  which  sudi 
execution  was  directed,  so  as  to  be  arrested  upon  any  execution  that 
may  be  issued  against  his  body  on  the  same  judgment,  within  six 
months  from  the  date  of  such  bond. 

Bood  where      g  24.  Such  bond  shall  be  filed  by  the  commissioner,  in  the  office 

to  be  filed*  ■'  ' 

of  a  clerk  of  the  supreme  court,  within  twenty  days  after  the  same 
shall  have  been  taken ;  and  shall  be  delivered  by  such  clerk  to  the 
plaintiff,  whenever  the  condition  thereof  shall  be  broken. 

To  be  stated  ^  25.  lu  every  order  to  stay  proceedings  on  an  execution  against 
the  body  of  a  defendant,  shall  be  stated  the  fact  of  a  bond  having  been 
given  as  required  by  this  Title ;  and  if  not  so  stated,  such  order  shall 
be  void. 

Older  of  ra-      $  26.  Where  the  supreme  court  shall  have  made  any  order  in  re- 

^"^^^      '  ference  to  a  matter,  such  order  shall  not  be  suspended,  or  in  any  main 

ner  affected,  by  any  order  granted  by  a  supreme  court  commissioner. 

(10)  1  R.  L.  p.  S22,  §  1.    (U)  Lawiori825,p.  »1,§  4 
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8  27.  If  any  application  for  any  order  be  made  to  any  justice  of  ^^'^'  ^ 
Ae  supreme  court,  circuit  judge,  or  supreme  court  commissioner,  and  ^jT^f*^^ 
sodi  order  be  refiised  in  whole  or  in  part,  or  be  granted  conditionally,  >fPi»iieaUon« 
or  on  terms,  no  subsequent  application  in  reference  to  the  same  mat- 
ter, and  in  the  same  stage  of  the  proceedings,  shall  be  made  to  any 

other  supreme  court  commissioner ;  and  if  upon  any  such  subsequent 
application,  any  order  be  made  by  a  supreme  court  commissioner,  it 
shall  be  revoked  by  such  commissicHier,  or  by  any  justice  of  the  su- 
preme court,  or  circuit  judge,  upon  due  proof  of  the  facts. 

S  28.  Every  person  making  such  subsequent  application,  contrary  PMahy 
to  the  foregoing  provision,  with  knowledge  of  any  previous  applica- 
tion and  refusal,  shall  be  liable  to  be  punished  by  fine  and  imprison- 
ment by  the  supreme  court,  and  shall  be  proceeded  against  as  pre- 
scribed in  Title  thirteenth  of  the  eighth  Chapter  of  this  act. 

$  29.  No  supreme  court  commissioner  shall  be  authorised  to  trrant  orden  not  u* 

«•!••/»  Imi  granted  ia 

any  order  on  the  apphcation  of  any  attorney,  counsellor  or  party,  re-  e«rtun  caaea, 
siding  more  than  forty  miles  from  the  residence  of  such  commission- 
er, if  there  be  an  officer  authorised  to  grant  such  order,  residing  with- 
in ftriy  miles  of  the  applicant  therefor. 

9  30.  No  supreme  court  commissioner  having  a  law  partner  ini"c>«»Mor 
whose  name  the  business  of  the  co-partnership  diall  be  carried  on, 

diall  be  competent  to  perform  any  act  authorised  in  this  Title,  in  any 
suit  or  proceeding  in  which  such  partner  shall  be  in  any  wise  inter- 
ested. 

$  81.  The  supreme  court  shall  have  power,  by  general  rules,  to  J«foi»««w 
[^escribe  any  other  cases  in  which  supreme  court  commissioners  shall  ^^^ 
not  be  authorised  to  grant  any  orders  in  relation  to  suits  pending  in 
such  court,  and  to  prescribe  the  terms  and  conditions  on  which  orders 
may  be  granted  in  any  specified  class  of  cases  ;  and  also  by  order  in 
any  particular  case,  to  forbid  the  interference  of  any  such  commis- 
sioner. 

S  32.  Every  recorder  of  a  city,  and  every  judge  of  the  county  Reeordon  k, 
courts  of  any  county,  being  of  the  degree  of  counsellor  in  the  supreme  ty  judgwi. 
court,  shall,  by  virtue  of  their  respective  offices,  be  supreme  court 
commissioners ;  and  shall  be  authorised  and  required  to  perform  all 
Ae  duties  herein  conferred,  subject  to  all  the  preceding  provisions  of 
this  Tide." 

S  S3.  The  judges  of  the  superior  court  of  law  in  the  city  of  New- Jud^i  d  w- 
York,  shall,  by  virtue  of  their  respective  offices,  be  supreme  court  m  n.  York. 
commissioners,  and  shall  be  authorised  and  required  to  perform  all 
the  duties  herein  conferred  on  such  commissioners,  subject  to  all  the 
preceding  provisions  of  this  Title,  except  that  they  shall  not  have 
power  to  stay  any  proceedings  in  any  cause  or  matter  pending  in  the 
supreme  court,  or  on  any  process  issued  out  of  that  court. 

(12)  1  R.  L.  p.  321;  Laws  of  1818.  p.  173. 
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TITLE  2. 


Signinir  re- 
cords, Ice.  in 
•up.  court. 


lb.  in  cotU' 
luou  pleas. 


lb  in  may- 
om*  couxts. 


lb.  in  botli 
courts- 


Ordora,  li?. 
in  common 
pleas  and 
mayors* 
conrts. 


lb 


Pouors  of 
county  judg- 


es. 


Powois  of 
commission- 
en  of  deeds. 


S  34.  Records  of  judgments  in  the  supreme  court,  shall  be  signed, 
and  the  costs  in  that  court  shall  be  taxed,  by  one  of  the  justices  there- 
of, or  by  a  clerk  of  such  court,  by  a  circuit  judge,  or  by  a  supreme 
court  commissioner. 

S  35.  In  all  causes  in  any  court  of  common  pleas  or  mayor's 
court,  in  which  the  total  amount  of  the  costs  to  be  taxed  therein,  ex- 
clusive of  disbursements,  is  not  limited  by  law,  the  costs  shall  be 
taxed,  and  the  records  of  judgment  shall  be  signed  only  by  the  first 
judge  of  such  county,  or  by  some  other  judge  of  such  county  being  of 
the  degree  of  counsellor  in  the  supreme  court ;  and  in  case  of  the  ab- 
sence of  the  judges  so  authorised,  by  the  clerk  of  the  court. ^' 

S  36.  In  such  causes  in  any  mayor's  court  in  any  ci^,  the  costs 
shall  be  taxed,  and  the  records  of  judgment  shall  be  signed  only  by 
the  recorder  of  such  city  ;  or  in  case  of  his  absence,  by  the  clerk  of 
the  court. 

S  37.  In  all  other  cases,  records  of  judgments  in  courts  of  common 
pleas  and  mayors'  courts,  may  be  signed,  and  costs  may  be  taxed,  by 
any  judge  of  such  court. 

S  38.  The  first  judge  of  the  county  courts  of  any  county,  and  any 
other  judge  of  such  courts  oi  the  degree  of  counsellor  in  the  supreme 
court,  may  make  any  order  in  vacation,  touching  any  suit  or  proceed- 
ing in  the  court  of  common  pleas  of  such  coimty,  in  like  manner,  and 
with  the  like  effect,  as  is  or  shall  be  practised  by  the  justices  of  the  su- 
preme court  at  chambers,  in  any  suit  or  proceeding  in  such  court;  and 
the  mayor  or  recorder  of  any  city,  and  any  alderman  thereof,  being  of 
the  degree  of  counsellor  in  the  supreme  court,  may  in  like  manner 
make  orders  touching  proceedings  in  the  mayors'  courts  of  their  cities 
respectively,  and  with  the  like  effect.'* 

S  39.  But  no  judge  of  the  county  courts  of  such  county,  other 
than  those  in  the  last  section  specified,  shall  exercise  any  of  the  pow^ 
ers  therein  conferred  on  those  judges,  except  in  case  of  their  absence, 
death  or  inability. 

S  40.  Judges  of  county  courts  shall  have  power, 

1.  To  take  the  proof  and  acknowledgment  of  conveyances  of  rea/ 
estate,  and  the  discharge  of  mortgages : 

2.  To  take  the  acknowledgment  of  bail  in  any  action  in  the  su- 
preme court,  and  in  the  court  of  common  pleas  of  the  county  for  whidi 
they  are  appointed : 

3.  To  take  the  acknowledgment  of  satisfaction  of  judgments  in  tk  ; 
supreme  court,  and  in  the  court  of  common  pleas  of  their  county:  j 
and,  f 

4.  To  perform  such  other  duties  as  are  or  maybe  enjoined  bylaw*    .:. 

S  41.  Commissioners  of  deeds  appointed  for  any  county  or  cit/)  ■ 
have  power, 

(13)  Laws  ofTsis,  p.  28i7§ll.~~(l4)  2  R.  L.  p.  IJB,  §  16. 
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1.  To  take  the  proof  and  acknowledgment  of  conveyances  of  real    art.  s. 
estate,  and  the  disdiarge  of  mortgages :  ^•^v^'^/ 

2.  To  take  the  ac^owledgment  of  bail  in  any  action  in  the  supreme 
court,  and  in  the  court  of  common  pleas  of  the  county  for  which  they 
are  appointed,  or  in  the  mayor's  court  of  the  city  for  which  they  are 
appointed;  and  in  the  city  and  county  of  New- York,  in  any  action  in 
the  superior  court  of  law  therein : 

a.  To  take  the  acknowledgment  of  satisfaction  of  judgments,  in  the 
court  of  cc»nmon  pleas  of  the  county  for  which  they  are  appointed,  or 
in  the  mayor's  court  of  the  city  for  which  they  are  appointed,  or  in 
the  supreme  court;  and  to  perform  such  other  duties  as  are  or  may 
be  enjoined  by  law.^^ 

S  42.  Masters  and  examiners  in  chancery,  shall  possess  all  the  MMten  and 
powers  and  authority  usually  exercised  by  masters  and  examiners  m  chancory. 
chancery  respectively,  according  to  the  practice  of  that  court,  and  all 
sodi  other  powers  as  shall  be  conferred  on  them  by  the  court  accord- 
ing to  law,  or  by  any  statute ;  and  shall  be  amenable  to  such  court 
for  the  correct  discharge  of  such  duties. 

S  43.  Masters  and  examiners  in  chancery  may  be  suspended  by  Maybe«i» 
the  chancellor,  from  the  exercise  of  the  powers  and  duties  of  their  of-  ^"  ^ ' 
fice,  in  cases  of  gross  misconduct  therein,  ailer  due  notice  and  a  full 
opportunity  of  making  a  defence,  shall  have  been  given  to  them ;  and  Proceeding>4 
the  chancellor  shall  immediately  report  such  suspension,  with  the 
reasons  tiberefor,  to  the  governor,  to  the  end  that  such  master  or  ex- 
aminer may  be  removed  from  office  by  the  governor  and  senate. 

S  44.  Notaries  public  have  authority  to  demand  acceptance  and  powcm  or 

«  A        •         1  'ii        />  1  1  1  i»  public  nola- 

payment  of  foreign  bills  of  exchange,  and  to  protest  the  same  for  non-  rie^ 
acceptance  and  non-payment ;  and  to  exercise  such  other  powers  and 
duties,  as  by  the  law  of  nations,  and  according  to  commercial  usage, 
or  by  the  laws  of  any  other  state,  government  or  country,  maybe  per- 
formed by  notaries  public. 

2  45.  They  may  also  demand  acceptance  of  inland  bills  of  ex-  '^ 
change,  and  payment  thereof,  and  of  promissory  notes,  and  may  pro- 
test the  same  for  non-acceptance  or  non-payment,  as  the  case  may  re- 
quire. But  neither  such  protest,  nor  any  note  thereof,  made  by  any 
notary  in  this  state,  shall  be  evidence  in  any  court  of  this  state,  of 
any  facts  therein  contained,  except  in  the  cases  specified  in  the  next 
section. 

S  46.  In  case  of  the  death  or  insanity  of  any  notary  public,  or  of  Their  pro- 
his  absence  or  removal,  so  that  his  personal  attendance  or  his  testimo-  ^JSSjoJ,^" 
ny,  cannot  be  procured  in  any  mode  provided  by  law,  the  original 
protest  of  such  notary,  under  his  official  seal,  upon  such  seal  and  his 
signature  being  duly  proved,  shall  be  presumptive  evidence  of  the  fact, 
of  any  demand  of  acceptance  or  of  payment,  therein  stated. 

(15)  Laws  of  1818,  p.  44. 
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^^^^^  $  47.  Any  note  or  memoraiidiiin  made  by  a  notary  public  in  his 
own  hand-writing,  or  signed  by  him,  at  the  ibol  of  any  proteat,  or 
in  a  regular  register  of  o6icial  acts  kept  by  him,  shall^  in  the  cases 
specified  in  the  last  section,  be  presumptive  eridence  of  the  fiuHof  any 
notice  of  non-acceptance  or  non-payment,  baring  been  sent  or  deliver- 
ed, at  the  time  and  in  the  manner  stated  in  such  note  or  memorandum. 

caboi-  S  48.  For  any  misconduct  in  any  of  the  cases  where  notarks  pub- 
lic appointed  under  the  authority  of  this  state,  are  authorised  to  act, 
either  by  the  laws  of  this  state  or  of  any  other  state,  goremment  or 
country,  or  by  the  law  of  nations  or  by  commercial  usage,  they  diaD 
be  liable  to  the  parties  injured  thereby,  for  all  damages  isustained; 
and  shall  be  subject  to  criminal  prosecution  and  punishnoent,  in  the 
same  cases,  and  in  the  same  manner,  in  which  other  public  offioets  of 
this  state,  would  be  liable  for  misconduct  in  any  official  du^  or  act, 
authorised  or  enjoined,  by  the  laws  of  this  state. 

offlctof  an-       S  49.  Wherever  any  oath  or  affidavit  is  or  may  be  required  or  au- 
adminktCT    thoriscd  by  law,  in  any  cause,  matter  or  proceeding,  (except  oaths 


to  jurors  and  witnesses  in  the  trial  of  a  cause,  oaths  of  office,  and  such 
other  oaths  as  are  required  by  law  to  be  taken  before  particular  offi* 
cers,)  the  same  may  be  taken  before  any  judge  of  any  court  of  re- 
cord, any  circuit  judge,  supreme  court  commissioner,  commissioner 
of  deeds,  or  clerk  of  any  court  of  record ;  and  when  certified  by  any 
such  officer  to  have  been  taken  before  him,  may  be  read  and  used  in 
any  court  of  law  or  equity,  of  record  or  not  of  record,  within  this  state, 
and  before  any  officer,  judicial,  executive  or  administrative,  beibre 
whom  any  such  cause,  matter  or  proceeding,  may  be  pending ;  and 
affidavita  to  be  read  in  the  supreme  court,  may  also  be  taken  by  any 
commissioner  appointed  for  that  purpose,  by  the  justices  of  the  said 
court 

fb^inchoo-       S  50.  Such  oaths  or  affidavits,  in  any  cause,  matter  or  proceedii^, 
*^'  pending  in  the  court  of  chancery,  may  also  be  taken  before  any  master 

or  examiner,  regbter  or  assistant-register  of  that  court,  or  before  any 
conunissioner  appointed  by  that  court  for  that  purpose. 

fnet^diagt       ^  51.  In  casc  of  the  death,  sickness,  resignation,  removal  fiom  of' 

^nwajo  ^^  absence  fix>m  the  county  of  his  residence,  or  other  disability  of 

tioiMdinc«Many  officer,  before  whom  any  special  proceedings  authorised  by  any 

*      statute,  may  have  been  commenced,  and  where  no  express  providon 

is  made  by  law,  for  the  continuance  of  such  proceedings,  the  same 

may  be  continued  by  the  successor  in  office  of  such  officer,  or  by  any 

other  officer  residing  in  the  same  county,  who  might  have  original^ 

instituted  such  proceedings ;  or  if  there  be  no  such  officer  in  the  same 

county,  then  by  the  nearest  public  officer  in  any  other  county,  who 

might  have  originally  had  jurisdiction  of  the  subject  matter  of  such 

proceedings,  if  such  matter  had  occurred  or  existed  in  his  own  county. 
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S  M.  At  the  aaine  tioae  and  place  specified  in  any  notice  or  order,    a^'^-  *• 
tpUch  mmy  haye  been  given  fhr  parties  to  appear  or  for  any  other  ^l^^^^^l^ 
ftnonfAivg  to  be  bad,  the  officer  substituted  according  to  the  last  sec*  gff^^ 
tioo,  or  according  to  any  other  proyisicm  of  law,  to  continue  proceed- *'^''>^*'^ 
ings  commenced  before  another,  may  make  any  order  and  do  and  per- 
fivm  any  act  in  relation  to  such  proceedings,  as  if  the  same  had  been 
originally  commenced  before  him. 

S  6S*  But  before  any  proceedings  shall  be  had  before  any  wicfa^^ 
subsdtnted  officer,  at  any  other  time  or  place,  than  such  as  shall  haFeP>*<^ 
been  specified  in  the  notice  or  order  requiring  parties  to  appear,  no- 
tice <^  sudi  substitution  shall  be  given  to  the  parties  who  may  be  af* 
footed  thereby,  either  by  |)ersonal  service  or  by  publication,  in  such 
manner  and  for  such  time,  as  the  substituted  officer  shall  direct 
Such  substituted  officer  shall  thereupon  be  authorised  to  make  every 
order,  and  to  do  and  perform  every  act,  in  relation  to  such  proceed- 
iiig^  as  if  the  same  had  been  originally  commenced  before  him. 

$  64.  The  clerks  of  counties  and  of  all  courts  of  law  and  equity  in  omom^t 
this  state,  the  register  and  assistant-register  of  the  court  of  chancery,  uitpnf . 
and  the  i^^ister  of  deeds  in  the  city  and  county  of  New-York,  shall 
respectively  keep  open  their  several  offices  for  the  transaction  of  busi- 
ness every  day  in  the  year,  except  Sundays  and  the  day  observed  as  the 
annivenary  of  American  Independence,  firom  nine  to  twelve  o'clock 
in  the  foroaoon,  and  firom  two  to  five  o'clock  in  the  aftemo(»i. 

S  56.  It  shall  be  the  duty  of  the  sherifi*of  every  county,  to  keep  mmurtam 
an  office  in  some  proper  place  in  tlie  city  or  village  in  which  the  "^ 
county  courts  are  held ;  of  which  he  shall  file  a  notice  in  the  office 
ijt  the  clerk  of  the  county.  If  there  be  more  than  one  place  of  hold- 
ing courts,  the  notice  shall  specify  in  which  his  office  will  be  kept,  or 
it  may  specify  that  an  office  will  be  kept  in  all  such  places,  if  he 
thinks  proper.  Such  office  shall  be  kept  open  during  the  hours  and 
on  the  days  in  the  last  section  specified. 

S  56.  Every  notice  or  other  paper  which  shall  be  required  to  be  Pipminaf 
served  on  any  sheriff,  may  be  served  by  leaving  the  same  at  the  of-  ^^7^ 
fice  designated  by  him  in  such  notice,  during  the  hours  for  which  it 
is  herein  required  to  be  kept  open ;  but  if  there  be  any  person  be- 
longing to  such  office  therein,  such  notice  or  paper  shall  be  delivered 
to  such  person ;  and  every  such  service  shall  be  deemed  equivalent 
to  a  personal  service  on  such  sheriff. 

S  57.  If  no  notice  shall  be  filed  by  any  sheriff  with  the  county  ^^^  os 
clerk  as  herein  required,  the  service  of  all  papers  on  such  sheriff  **^*3r  ci«** 
may  be  made  by  leaving  them  at  the  office  of  the  county  clerk,  with 
such  clerk  or  his  deputy ;  and  the  same  shall  be  deemed  equivalent  to 
a  personal  service  on  such  sheriff. 
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S  58.  No  sheriff  shall  be  authorised  to  hold  any  court  for  any  pur- 
pose whatever,  except  to  execute  writs  of  inquiry,  and  such  special 
writs  as  may  be  directed  to  him,  pursuant  to  any  statute,  and  in  the 
cases  provided  by  law  to  inquire  into  any  claim  to  property,  seized 
or  levied  upon  by  him. 

S  59.  No  sheriff  or  other  officer,  shall  take  any  bond,  obligation  or 
security,  by  colour  of  his  office,  in  any  other  case  or  manner  than  such 
as  are  provided  by  law ;  and  any  such  bond,  obligation  or  security, 
taken  otherwise  than  as  herein  directed,  shall  be  void. 

S  60.  Whenever  any  sheriff  is  required  by  law  to  assign  any  bond 
taken  by  him  in  the  progress  of  any  cause  or  proceeding,  to  any  par- 
ty, and  the  office  of  such  sheriff  shall  be  vacant,  his  under  sherifi^  or 
the  person  acting  in  the  place  of  such  sheriff,  is  authorised,  and  may 
be  compelled  to  execute  such  assignment,  in  the  name  of  the  sheriff  to 
whom  such  bond  was  given ;  which  assignment  shall  be  as  valid  and 
effectual  as  if  executed  by  such  sheriff. 

S  61.  It  shall  be  the  duty  of  the  clerk  of  each  coun^  in  this  state, 
and  of  the  register  of  the  city  and  county  of  New- York,  to  attach  to 
every  book  kept  in  his  office,  in  which  deeds  or  mortgages  shall  be  re- 
corded, or  collectors'  bonds  entered,  an  index  to  the  matters  contained 
in  such  books,  arranged  in  alphabetical  order,  under  the  names  of  the 
several  parties  to  such  matters,  with  references  to  the  pages  where  the 
same  may  be  found ;  which,  together  with  such  books,  shall  at  all  pro- 
per times  be  open  for  the  inspection  of  any  person  paying  therefor  the: 
fees  allowed  by  law. 

S  62.  Each  register  and  assistant-register  of  the  court  of  chancery^ 
shall  appoint  some  proper  person  to  be  the  deputy  of  such  regbter  or 
assistant-register,  by  writing  under  his  hand  and  seal,  to  be  filed  in 
his  office.  Every  person  so  appointed  deputy,  shall  take  and  sub- 
scribe the  constitutional  oath  of  office. 

S  63.  Any  such  deputy  may  attend  in  the  place  of  his  principal, 
the  courts  to  be  held  by  any  vice-chancellor  ;  and  whenever  the  of- 
fice of  register  or  assistant-register  shall  become  vacant,  the  deputy 
of  such  officer,  so  appointed,  may  perform  all  the  duties  appertaining 
to  such  office  during  such  vacancy. 

ARTICLE  THIRD. 

Of  the  Officers  of  Courts  of  Record^  their  Duties^  Privileges 

and  Liabilities, 

8bc.  64.  Attomies,  &e.  to  be  regulated  by  Uieir  respeetire  court*. 
66.  Penom  not  to  be  admitted  attomiea,  &c.  anleaa  approved. 
06.  Attoraies,  &c.  to  take  oath  of  office. 
97.  Notice  to  be  gnren  to  party  on  death  of  his  attorney,  &c. 

68.  Penalty  on  counaeUorf,  &c.  for  deceit  or  coUiuion. 

69.  Penalty  for  wilfiil  delay,  and  for  extortion. 

70.  Penalty  for  allowing  name  to  be  oied  in  process,  &c. 

71.  Attonies,  Ike.  not  to  buy  rights  in  action,  to  prosecute. 
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flhM.7!i.  NaitokBdiMBqr»fc«.  topvoevniniU.  ABT.Sl 

TS.  Ptoaltj  fiNTTiolitiiig  two  iMt  teetioiis.  ^^^V^W^ 

74.  ^titiUmtinBe  of  Ott—  hit  ■•ctio— . 

78.  Notioo  of  TiohliQBs  BH^  be  giToi  ia  defence  of  iwt«. 
TV.  Fleintill^  Ifce.  nnj  be  ejouniiied  on  trial. 

IT,  Older  fiirpUidifftoatte^trial,iiuij  be  obCuned. 

79.  Contents  of  aliidsnt  to  obtain  order. 

79.  Wben  oider  to  be  lenred;  doty  of  plaintiff;  feee  to  him. 

80.  Plroeoedli^  en  pkintifa  Mure  to  attend  triaL 

81.  In  certain  caaea,  plaintiff  to  be  non-enited. 

82.  TeftiBMmy  of  attomey,  &c.  not  to  be  eridenee  criminally. 
8ilk81  fBheriff  to  inmmoB  conataUea,  Ifce.  to  attend  eoort. 
86u  FaaaUj  on  conatabie»  &c.  fior  not  attending. 

86L  OAecfB  of  eouta  liable  to  aireat,  except  in  certain  caaea. 

S  64.  All  attomies,  solicitors  and  counsellors,  shall  be  regulated  ;^gg^p;f 
bj  the  rules  and  orders  of  the  court  in  which  they  shall  respectively 
practise.^* 

S  65.  No  person  shall  be  admitted  a  counsellor,  attorney  or  solid-  AtioiDiM,ae. 
tor  in  any  court,  unless  he  be  approved  by  such  court  for  hia  good  td.  ^^^^^' 
character  and  learning.^'' 

S  66.  Every  person  so  admitted,  shall,  upon  such  admission,  take  Jf^ofie!!^^ 
and  sobscribe  the  oath  of  office  in  open  court,  and  subscribe  the  same 
m  a  ToU  or  book,  to  be  kept  in  each  court  for  that  purpose.^'' 

S  6T.  When  any  attorney  or  solicitor,  shall  die,  be  removed  or  sua*  ^iS^USli^ 
pended,  or  cease  to  act  as  such,  the  person  for  whom  he  was  acting,  «t<o»«y«^- 
dial!  be  notified  to  appoint  another  attorney  or  solicitor  in  such  man- 
ner aa  the  court  shall  direct,  at  least  thirty  days  before  any  proceed- 
ing diall  be  had  against  such  person.^'' 

S  68.  Any  counsellor,  attorney  or  solicitor,  who  shall  be  guilty  Penahy  for 
of  any  deceit  or  collusion,  or  shall  consent  to  any  deceit  or  collusion, 
with  intent  to  deceive  the  court  or  any  party,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  on  conviction  shall  be  punished  by  fine  or  im- 
priscmment,  or  both,  at  the  discretion  of  the  court.  He  shall  also 
forfeit  to  the  party  injured  by  his  deceit  or  collusion,  treble  damages, 
to  be  recovered  in  a  civil  action.^'' 

S  69.  If  any  counsellor,  attorney  or  solicitor,  shall  wilfully  delay  2|j^J,JS2^ 
his  client's  suit,  with  a  view  to  his  own  gain,  or  shall  wilfiiUy  receive 
any  money  or  allowance,  for  or  on  account  of  any  money  which  he 
has  not  laid  out,  or  become  answerable  for,  he  shall  forfeit  to  the  par- 
ty injured,  treble  damages.^'' 

S  70.  If  any  attorney  or  solicitor  shall  knowingly  permit  any  per-  ib.  for  lond- 
SOD,  not  being  his  general  law  partner  or  a  clerk  in  his  office,  to  sue  !£?.  "^*' 
out  any  process,  or  to  prosecute  or  defend  any  action  in  his  name, 
such  attorney  and  solicitor,  and  every  person  who  shall  so  use  the 
name  of  any  attorney  or  solicitcnr,  shall  severally  forfeit  to  the  party 
against  whom  such  process  shaU  have  been  sued  out,  or  such  action 
prosecuted  or  defended,  the  sum  of  fifty  dollars.^'' 

C16)L«iriofl8»»p.216»§]9.    (17)  1  R.  L.  p.  41tf,  §  4. 
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Yiri^t.  3  71.  No  attorney,  counsellor  or  solicitor,  shall,  directly  or  indi- 
^'^^^^^  rectly,  buy,  or  be  in  any  manner  interested  in  buying,  any  bond,  bill, 
ril^in^M- promissory  note,  bill  of  exchange,  book-debt  or  other  thing  in  action, 
lion  to  rae.    ^jy^  ^^^  Intent  and  for  the  purpose  of  bringing  any  suit  thereon.^ 

NottokiDd  3  T^S.  No  attorney,  counsellor  or  solicitor,  by  hinoself,  or  by  or  in 
procure  taitij  the  uamc  of  any  other  person,  either  before  or  after  suit  brought, 
shall  lend  or  advance,  or  agree  to  lend  or  advance,  or  procure  to  be 
lent  or  advanced,  any  money,  or  any  bond,  bill  of  exchange,  draft  or 
other  thing  in  action,  to  any  person,  as  an  inducement  to  the  placing, 
or  in  consideration  of  having  placed,  in  the  hands  of  such  attorney, 
counsellor  or  solicitor,  or  in  the  hands  of  any  other  person,  any  debt, 
demand  or  thing  in  action,  for  collection.  ^^ 

PoiMity.  S  T^S.  Every  attorney,  counsellor  or  solicitor,  who  shall  violate 

either  of  the  two  last  preceding  sections,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  thereof,  shall  be  punished  by  fine  or 
imprisonment,  or  both ;  and  he  shall  also  be  removed  from  o£Bce  in 
the  several  courts  in  which  he  is  licensed.^® 

M^i!r"a».  ^  '^^'  Nothing  contained  in  either  of  the  three  last  preceding  sec- 
iiiiwL  tions,  shall  be  construed  to  prohibit  the  receiving  in  payment,  by  any 
attorney,  counsellor  or  solicitor,  any  bond,  bill,  promissory  note,  bill 
of  exchange,  book-debt,  or  other  thing  in  action,  for  any  estate,  real 
or  personal,  or  for  services  actually  rendered,  or  for  a  debt  aiiteee- 
dently  contracted ;  or  from  buying  or  receiving  any  bill  of  exdiange, 
draft,  or  other  thing  in  action,  for  the  purpose  of  remittance,  ttid 
without  any  intent  to  violate  either  of  the  said  three  last  sections^*® 
Njrtico  of  de-  g  75.  The  defendant  in  any  suit  to  be  brought  in  any  actimi  of 
debt,  covenant  or  assumpsit,  may  give  notice  with  his  plea^  in  addi- 
tion to  any  other  matter  of  defence,  that  on  the  trial  of  the  cause,  be 
will  insist  and  prove,  that  the  demand  on  which  such  action  is  found- 
ed, has  been  bought  and  sold,  or  received,  for  prosecution,  conlraTj 
to  law,  without  setting  forth  any  other  particulars.^^ 

JJjjjJJ^*^  S  76.  On  the  trial  of  the  cause  in  which  such  notice  shaH  have 
been  given,  if  the  defendant  shall  require  it,  the  plaintiff,  and  his  at- 
torney and  counsel,  and  any  other  person  who  may  be  interested  in 
the  recovery  in  such  cause,  shall  be  examined  on  oath  touching  die 
matters  set  forth  in  suchnotice.^^ 

^toSi^^ttt     S  77.  The  defendant  who  shall  have  given  such  notice,  majr  apply 
*^'  either  to  a  judge  of  the  court  in  which  such  cause  shall  be  pendiiig, 

or  to  some  officer  authorised  to  exercise  the  powers  of  a  justioe  of 
the  supreme  court  at  chambers,  for  an  order  that  the  plaintiff  attend 
on  the  trial  of  the  said  cause  to  be  examined  as  aforesaid.*^ 
Affid4Titfor      g  ^Q    gy^j^  ^^^j.  gjj^j,  ^  granted  upon  an  affidavit  of  the  defend- 
ant, stating  that  he  believes  he  has  a  defence  under  die  proTisioos  of 

(18)  Law>  of  1818,  p.  27S,  §  1.    (19)  lb.  §  2.  ^ 
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Ibts  Article  ;  that  he  believes  he  can  establish  such  defence  by  the   ^^'^-  ^ 
testioxmy  of  the  plaintifi^  and  that  such  plaintiff  resides  within  this  ^^"^'^^ 
itate.^ 

S  79.  Such  order  shall  be  served  on  the  plaintiff  or  his  attorney,  serviceof 
at  the  time  of  serving  a  plea,  tendering  an  issue  in  the  cause ;  and  it 
shall  be  the  duty  of  the  plaintiff  to  attend  the  trial  pursuant  to  such 
order,  to  be  exammed  as  above  provided.     For  such  attendance  the 
plaintiff  shall  be  entitled  to  the  like  fees  as  are  allowed  to  a  witness.^ 

S  80.  In  case  such  plaintiff  shall  not  attend  such  trial,  he  shall,  on  Effector 
proof  of  the  due  service  of  the  order,  be  non-suited  in  such  action,  pot  attend- 
unless  such  failure  to  attend  shall  be  accounted  for  to  the  satisfaction 
of  the  court,  in  which  case  the  court  may  postpone  the  trial  until  its 
next  sitting,  on  payment  by  the  plaintiff  of  the  costs  of  the  defendant 
in  preparing  for  trial,  and  on  such  plaintiff's  entering  into  a  stipula- 
tion to  try  the  said  cause  at  the  next  sitting  of  such  court,  and  then 
to  attend  such  trial.  And  if  such  plaintiff  shall  not  then  attend,  he 
shall  be  non-suited  in  such  action.^ 

S  81  •  If  any  such  plaintiff  so  required  to  be  examined,  or  if  any  wbrapiam 
other  person  being  interested  in  the  recovery  of  the  suit,  shall  refuse  loited.  °^° 
to  aiMwer,  on  oath,  such  questions  as  shall  be  pertinent  to  show  a 
vioiaticm  of  the  provisions  of  this  Article ;  or  if,  on  such  examination, 
it  shall  appear  that  the  cause  of  action,  on  which  such  suit  is  found- 
ed, has  been  bought  or  procured,  contrary  to  the  true  intent  of  the 
provisioiis  <^  this  Article,  the  plaintiff  in  such  action  shall  be  non- 
luited.^ 

S  82.  No  evidence  derived  from  the  examination  of  any  such  at-  wbeotMU- 
tomey,  solicitor  or  counsellor,  shall  be  admitted  in  proof,  on  any  evidence. 
criminal  prosecution  against  him,  for  violating  any  of  the  provisions 
of  this  ArUcle.2« 

S  83.  It  shall  be  the  duty  of  the  sheriff  of  each  county  in  this  state,  comtabiei 
within  a  reasonable  time  before  the  sitting  of  any  circuit  court,  sit-  Bummoned  to 
tings,  court  of  oyer  and  terminer,  court  of  common  pleas  or  court  of 
general  sessions,  to  summon  personally  so  many  marshals  or  con- 
stables of  his  county,  as  he  may  have  been  directed  to  summon,  by 
the  court  or  the  presiding  judge  thereof,  to  appear  and  attend  upon  the 
said  court  during  its  sitting.^^ 

S  84.  If  no  direction  shall  have  been  given  by  such  court  or  its  "*• 
presiding  judge,  the  sheriff  shall,  in  like  manner,  summon  so  many 
marshals  or  constables,  as  he  may  deem  necessary  for  the  purposes 
above  mentioned.  ^' 

S  85.  Every  marshal  or  constable  so  summoned  shall  attend  the  no?lttend^ 
sitting  of  such  court,  upon  pain  of  being  fined  for  every  day's  neglect  "*• 
a  sum  not  exceeding  five  dollars.^^ 

<20)I«irfofl818,p.278,§2.    (21)  Lawi  of  1819,  p.  81,  §  1 
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TITLE  s.  $  g6.  All  officers  of  the  several  courts  of  record,  shall  be  liable  to 
J]jJ^[JJ^^J^  arrest,  on  any  process  against  the  body,  and  may  be  held  to  bail,  in 
jJ^jjjMw.  the  same  manner  as  other  persons,  except  during  the  actual  sitting  of 
any  court  of  which  they  are  officers;  and  when  sued  with  any  other 
person,  such  officers  shall  be  liable  to  arrest,  and  may  be  held  to  bail 
as  other  persons,  during  the  sitting  of  the  court  of  which  they  are  of* 
ficers;  but  no  attorney  or  counsellor  or  solicitor,  shall  be  exempt  from 
arrest  during  the  sitting  of  the  court  of  which  he  is  an  officer,  unless 
he  shall  be  employed  in  some  cause  pending  and  then  to  be  heard  in 
such  court.^ 

ARTICLE  FOURTH. 

Miscellaneous  Provisions  concerning  Courts  of  Record. 

8bo.  87.  Cat e«  in  which  gOTeraor  may  change  pkces  of  holding  court*. 
8S.  How  directed;  to  be  recorded  and  published. 
89.  Places  of  holding  courts  in  New- York,  how  changed. 

00.  Proclamation  to  be  publifhed. 

01.  Process  to  be  returned,  &c.  at  place  so  appointed. 

92.  Such  courts  how  adjourned  for  want  of  quorum. 

93.  When  courts  may  be  held  at  other  place  than  coort-hoase. 

94.  Such  place  to  be  deemed  court-house,  &c. 

96.  Spirituous  liquors  not  to  be  sold  in  court-house. 
06.  Penalty  for  violating  last  section. 

biiSta"*^  S87.  The  governor  may,  at  any  time  during  the  vacation  of  any 
^^urui^w  court  of  record,  other  than  such  as  shall  have  been  appointed  to  be 
.  held  in  the  city  of  New- York,  if  he  shall  deem  it  requisite,  by  reason 
of  war,  pestilence,  or  other  public  calamity,  or  the  danger  thereof 
that  the  next  ensuing  term  or  session  of  any  such  court,  shall  be  held 
at  a  different  place  from  that  where  such  term  or  session  is  required  to b^ 
held  by  law,  appoint  such  different  place  for  the  holding  of  such  court  or 
session,  as  he  shall  deem  expedient;  and  at  any  time  thereafter  he  may^ 
revoke  such  appointment,  and  appoint  a  place  anew,  or  leave  such  term 
or  session  to  be  held  at  the  place  where  it  would  have  been  held  by  law.^ 

How  direct-  §  88.  Evcry  such  appointment  or  revocation,  shall  be  by  writing 
under  the  hand  of  the  governor ;  and  shall  be  recorded  in  tho  office  of 
the  secretary  of  this  state.  It  shall  also  be  published  in  such  and  so 
many  newspapers  as  the  governor  shall  direct ;  and  the  expense  of 
such  publication  shall  be  paid  out  of  the  treasury.^^ 

Yoil''**'  S89.  The  mayor  of  the  city  of  New- York,  or  in  his  absence,  the 
recorder  thereof,  may,  by  proclamation  under  his  hand  and  seal,  di- 
rect that  the  term  of  any  court  appointed  to  be  held  in  the  city-hall 
of  that  city,  shall  be  held  in  any  place  or  places  within  the  city  and 
county  of  New- York,  other  than  the  city-hall,  whenever  war,  pesti- 
lence, or  other  public  calamity,  or  the  destruction  or  injury  of  the 
city-hall,  shall  render  it  necessary  that  some  other  place  should  be 
wlected.^ 

lb.  S  90.  Every  such  proclamation  shall  be  published  in  two  or  more 

daily  papers  printed  in  the  city  of  New-York.^* 

(22)  1  E.  L.  p.  418,  §  12.    (28)  lb.  821,  §  16.    (24)  2  R.  L.  p.  6H  §  12. . 
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S  91.  Wheneyer  such  term  or  session  shall  be  held  at  any  place  TrrLB  i. 
80  appointed  by  the  goyernor,  or  by  the  mayor  or  recorder  of  the  city  ^JJ[j]J^^ 
of  New- York,  all  process  shall  be  returned,  and  ail  persons  shall  be  ptoowi,**. 
held  to  appear  at  such  place,  as  if  such  term  or  session  was  held  at 
the  place  where  by  law  the  same  was  to  have  been  held.^' 

S  92.  In  case  any  court  shall  not  be  formed  at  the  place  so  appoint-  AdjoommtBt 
ed,  by  five  o'clock  in  the  afternoon  of  the  first  day  of  the  term  or  ses-  coun*. 
sion,  the  same  may  be  adjourned  to  the  next  day,  by  the  same  officer, 
and  in  like  manner  and  with  the  same  effect,  as  provided  by  law,  in 
case  the  place  of  holding  such  court  had  not  been  altered.^^ 

S  93:  Whenever  the  court-house,  or  place  of  holding  courts,  in  any  piaca  of 
county  of  this  state,  shall  be  destroyed  by  fire  or  other  means,  or  eouru'whea 
shall,  fix>m  any  cause,  be  unsafe,  inconvenient,  or  unfit  for  the  hold-  d^^oyed'* 
ing  of  any  court,  the  judges  of  the  county  courts  of  such  county  may 
appoint  some  other  convenient  building  in  the  vicinity  of  that,  where 
the  court  is  required  to  be  held  by  law,  as  a' temporary  place  for 
holding  such  court. ^^ 

S  94.  The  place  so  appointed  shall  be  deemed  tlie  court-house  of  ib. 
the   county  for  the  time  being;  and  all  business  which  shall  be 
transacted  at  such  place,  shall  be  as  valid  as  if  the  same  were  done  at 
the  usual  and  customary  place.^^ 

S  95.  No  spirituous  liquor  shall,  on  any  pretence  whatever,  be  saie  of 
aold  within  any  building  established  as  a  court-house  for  the  holding  cuurt^ouM^ 
of  courts  of  record,  while  any  such  court,  or  any  circuit  court,  shall 
be  sitting  therein ;  except  in  such  part  of  such  building  not  appropri- 
ated to  the  use  of  courts,  or  of  juries  attending  them,  in  which  such 
sale  shall  have  been  authorised  by  a  resolution  of  the  board  of  super- 
visors of  the  county. 

S  96.  Every  person  violating  the  provisions  of  the  last  section,  em»i\j. 
«faall  be  deemed  guilty  of  a  misdemeanor. 


CHAP.  IV. 

Of  Actions,  and  the  Times  of  commencing  them. 


Title  1. — Of  actions,  and  their  general  divisions. 
Title  2. — Of  the  time  of  comrneDcing  aclionjt. 


TITLE  I. 

OF*  ACTIONS,  AND  THEIR  GENERAL  DIVISIONS. 

Sxc.  1.  Actioni  enumerated,  inchided  in  this  Chapter. 
2.  Ri^t  of  aetion  not  merged  by  any  felony. 


(25)  2R  L.p.604,§12.    (20)  Ib.p.l40,§6. 
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TITLES.       SscTioif  1.  The  actions  included  within  the  pnnriflkm  of  this 
i^nH^  Chapter,  are,  either, 
•«Qd«d  in  this      1 .  Such  as  relate  to  real  estate : 

2.  Those  which  may  be  brought  for  the  recovery  of  aoy  debt  or 
demand,  or  for  the  recovery  of  damages  only : 

3.  Those  which  may  be  brought  for  penalties  or  forfeitures : 

4.  Suits  in  courts  of  equity. 

Pciony  not  to     ^  2.  The  right  of  action  of  any  person  injured  by  any  felony,  shall 
?o2r  '^     not,  in  any  case,  be  merged  in  such  felony,  or  be  in  any  manner  af* 
fected  thereby.* 


TITLiE  II 

JL  M.JL  M4  mid     JLJL* 

OF  THE  TIME  OF  COMMENCING  ACTIONS. 

Art.  1. — Ot'ibe  tune  of  commencing  actions  lelating  to  real  property. 

Art.  2. — Of  the  time  of  commencing  actionb  for  the  recovery  of  any  debt  or  deicand, or 

for  damages  only. 
Art.  3. — Of  the  time  of  commencing  actions  for  penalties  and  forfeitures. 
Art.  4. — General  provisions  concerning  the  commencement  of  suits,  and  the  persons  aod 

cases  excepted  from  the  operation  of  the  preceding  Articles  of  this  Title. 
Art.  5. — Of  the  presumption  of  payment  arising  from  the  lapse  of  time. 
Art.  6. — Of  the  time  of  commencing  suits  in  courts  of  equity. 

ARTICUQ  FIRST. 

Of  the  Time  of  commencing  Actions  relating  to  Real  Property' 

Sec.  1.  Limitations  of  certain  saits  by  the  people. 

2.  Last  section  not  to  extend  to  suits  for  franchises,  &c. 
8.  Gnuatees  of  lands  by  patents,  when  Co  sue. 

4.  Suits  when  to  be  brought  after  patents  declared  void. 

5.  Limitation  of  private  suits  for  real  property. 

6.  Also  of  avowries  and  cognizances. 

7.  What  necessary  to  render  entry  on  lands  a  claim. 

8.  Owner  of  land  deemed  to  be  possessed  unless  adverse  posaession,  &e. 

9.  What  premises  deemed  adversely  held  under  written  title. 

10.  Acts  which  in  such  case,  constitute  adverse  possession. 

11.  What  premises  deemed  adversely  held  without  claim  of  title. 

12.  Acts  which  in  such  case  constitute  adverse  possession. 

13.  Possession  of  tenant  when  to  be  that  of  landlord. 

14.  Limitation  of  scire  frcias  on  foimer  fines. 

15.  Casting  of  descent  not  to  affect  right  to  land. 

16.  Elxoeptions  of  persons  under  certain  disabifities. 

17.  Effect  of  death  of  person  under  disability. 

Suits  reiatuif     S  1*  'I'he  people  of  this  State  will  not  sue  or  implead  any  person 
bv'tbo^^  for,  or  in  respect  to,  any  lands,  tenements  or  hereditaments,  or  for  the 
issues  or  profits  thereof,  by  reason  of  any  right  or  title  of  the  said  peo- 
ple to  the  same,  unless, 

1.  Such  right  or  title  shall  have  accrued  within  twenty  years  be- 
fore any  suit,  or  other  proceeding,  for  the  same  shall  be  commenced : 
or  unless. 


(1)  1  R.  L.  p.  499,  §  20. 
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s.  The  said  people,  or  those  from  whom  they  claim,  shall  have  re-    ^^t.  l 
oehred  die  rents  and  profits  of  such  real  estate,  or  of  some  part  there-  ^^^^^'"^^^ 
Q£y  within  the  said  space  of  twenty  years.^ 

S  2.  The  last  preceding  section  shall  not  extend  to  any  suit  or  pro-  Lut  mcUou 
secution  fiyr,  or  in  respect  to,  any  liberties  or  franchises.^  "* 

S  9.  No  action  shall  be  brought  for,  or  in  respect  to,  any  lands,  Gr«iit«Mor 
tenements  or  hereditaments,  by  any  person  claiming  by  virtue  of  any     '^^' 
letters  patent,  or  grants  from  the  people  of  this  state,  unless  the  same 
mi^t  have  been  commenced  by  the  people  of  this  state,  as  herein 
specified,  in  case  such  patent  or  grant  had  not  been  issued  or  made.^ 

S  4.  When  letters  patent,  or  grants,  of  any  lands  or  tenements,  suits  aft« 
shall  have  been  issued  or  made  by  the  people  of  this  state,  and  the  SlmMTvoSd. 
aame  shall  be  declared  void  by  the  judgment  or  decree  of  some  com- 
petent court,  rendered  upon  a  suggestion  of  concealment,  or  wrongful 
detaining,  or  defective  title,  in  such  case,  an  action  for  the  recovery 
of  the  premises  so  conveyed,  may  be  brought,  either  by  the  people  of 
diis  state,  or  by  any  subsequent  patentee  or  grantee  of  the  same  pre- 
mises, his  heirs  or  assigns,  within  twenty  years  after  such  judgment 
or  decree  was  rendered ;  but  not  after  that  period.^ 

S  6.  No  action  for  the  recovery  of  any  lands,  tenements  or  here-  prirateroita 
ditaments,  or  for  the  recovery  of  die  possession  thereof,  shall  be  main-  ^^  ^"^' 
tained,  unless  it  appear  that  the  plaiiitifi^  his  ancestor,  predecessor  or 
^nuntor,  was  seis^  or  possessed  of  the  premises  in  question,  within 
twenty  years  before  the  commencement  of  such  action.' 

S  6.  No  avowry  or  cognizance  of  title  to  real  estate,  or  to  any  Avownet 
rents  or  services,  shall  be  valid,  unless  it  appear  that  the  person  ma-  UI^^*"**" 
king  the  avowry,  or  the  person  in  whose  right  the  cognizance  is  made, 
or  the  ancestor,  predecessor  or  grantor  of  such  person,  was  seised  or 
possessed  of  the  premises  in  question,  within  twenty  years  before  the 
committing  the  act,  in  defence  of  which  such  avowry  or  cognizance 
is  made.' 

S  7.  No  entry  upon  real  estate  shall  be  deemed  sufficient  or  valid  Eutry  on 
^  a  claim,  unless  an  action  be  commenced  thereupon  within  one  v\uJ.^ 
Jear  after  the  making  of  such  entry  and  within  twenty  years  fi-om 
^  time  when  the  right  to  make  such  entry,  descended  or  accrued.^ 

S  8.  In  every  action  for  the  recovery  of  real  estate,  or  the  pos-  2Sd?Mmed 
^essioQ  thereof,  the  person  establishing  a  legal  title  to  the  premises,  i^onoMacd. 
%faall  be  presumed  to  have  been  possessed  thereof,  within  the  time  re- 
quired by  law ;  and  the  occupation  of  such  premises  by  any  other 
person,  ^11  be  deemed  to  have  been  under,  and  in  subordination  to, 
the  legal  title,  unless  it  appear  that  such  premises  have  been  held  and 
possessed  adversely  to  such  legal  title,  for  twenty  years  before  the 
commencement  of  such  action. 

(2)  1 R.  L.  p.  184,  §  1.    (8)  n>.  §  2.  (4)  n>.  §  8. 
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TITLES.      3  9.  Whenever  it  shall  appear  that  the  occupant,  or  thoee  under 
]l^^^^^^^  whom  he  claims,  entered  into  the  possession  of  any  premises  under 


^j^jjjj*' claim  of  title,  exclusive  of  any  other  right,  founding  such  claim  upon 
some  written  instrument,  as  being  a  conveyance  of  the  premises  in 
question,  or  upon  the  decree  or  judgment  of  some  competent  court; 
and  that  there  has  been  a  continued  occupation  and  possession  of  the 
premises  included  in  such  instrument,  decree  or  judgment,  or  of  some 
part  of  such  premises,  under  such  claim,  for  twenty  years,  the  pre- 
mises so  included,  shall  be  deemed  to  have  been  held  adversely ;  ex- 
cept that  where  the  premises  so  included,  consist  of  a  tract  divided  into 
lots,  the  possession  of  one  lot  shall  not  be  deemed  a  possession  of  any 
other  lot  of  the  same  tract. 

MtitooS-       ^  ^^'  ^^^  ^^^  purpose  of  constituting  an  adverse  possession,  by 
•dtotait.      any  person  claiming  a  title  founded  upon  some  written  instrument,  or 
some  judgment  or  decree,  land  shall  be  deemed  to  have  been  possess- 
ed and  occupied  in  the  following  cases : 

1.  Where  it  has  been  usually  cultivated  or  improved  : 

2.  Where  it  has  been  protected  by  a  substantial  enclosure : 

3.  Where,  although  not  enclosed,  it  has  been  used  for  the  supplj 
of  fuel,  or  of  fencing  timber,  for  the  purposes  of  husbandry,  or  the  or- 
dinary use  of  the  occupant : 

4.  Where  a  known  farm  or  single  lot  has  been  partly  improved, 
the  portion  of  such  farm  or  lot  that  may  have  been  left  not  cleared,  or 
not  enclosed,  according  to  the  usual  course  and  custom  of  the  adjoin- 
ing country,  shall  be  deemed  to  have  been  occupied  for  the  same 
length  of  time,  as  the  part  improved  and  cultivated. 

SLa?Iftia«!  S  11.  Where  it  shall  appear  that  there  has  been  an  actual  contin- 
ued occupation  of  any  premises,  under  a  claim  of  title,  exclusive  of 
any  other  right,  but  not  founded  upon  any  written  instrument,  or  any 
judgment  or  decree,  the  premises  so  actually  occupied,  and  no  other, 
shall  be  deemed  to  be  held  adversely. 

lb.  What        ^  12.  For  the  purpose  of  constituting  an  adverse  possession,  by  t 
•titatt.        person  claiming  title  not  founded  upon  some  written  instrument,  or 

some  judgment  or  decree,  land  shall  be  deemed  to  have  been  possessed 

and  occupied,  in  the  following  cases  only : 

1 .  Where  it  has  been  protected  by  a  substantial  enclosure : 

2.  Where  it  has  been  usually  cultivated  or  improved. 

ion  by  S  13.  Whenever  the  relation  of  landlord  and  tenant,  shall  have  ex- 
isted between  any  persons,  the  possession  of  the  tenant  shall  be  deem- 
ed the  possession  of  the  landlord,  until  the  expiration  of  twenty  yean 
from  the  termination  of  the  tenancy ;  or  where  there  has  been  no 
written  lease,  until  the  expiration  of  twenty  years  from  the  time  of 
the  last  payment  of  rent ;  notwithstanding  such  tenant  may  have  ac- 
quired another  title,  or  may  have  claimed  to  hold  adversely  to  his 
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hndlord.     But  such  presumption  shall  not  be  made  after  the  periods    art.  l 
herein  limited.  ^-^^^-^^ 

S  14.  All  writs  of  scire  facias  upon  fines,  heretofore  levied  of  any  ^"^a^" 
manors,  lands,  tenements  or  hereditaments,  shall  bo  sued  out  within 
twenty  years  next  after  the  title  and  cause  of  action  first  descended  or 
&llen;  and  not  after  that  period.' 

S  15.  The  right  of  any  person,  to  the  possession  of  any  real  es-^*^*"**^' 
tate,  shall  not  be  impaired  or  affected,  by  a  descent  being  cast  in  con- 
sequence of  the  death  of  any  person  in  possession  of  such  estate.^ 

S 16.  If  any  person  entitled  to  commence  any  action  in  this  Arti-^^^l^ 
de  specified,  or  to  make  any  entry,  avowry  or  cognizance,  be  at  the  "^"^ 
time  such  title  shall  first  descend  or  accrue,  either, 

1.  Within  the  age  of  twenty-one  years:  or, 

2.  Insane:  or, 
8.  Imprisoned  on  any  criminal  charge,  or  in  execution  upon  some 

conviction  of  a  criminal  ofience  for  any  term  less  than  for  life :  or, 

4.  A  married  woman: 

The  time  during  which  such  disability  shall  continue,  shall  not  ^'^*^™»" 
Adeemed  any  portion  of  the  time  in  this  Article  limited  for  the  com- 
imencement  of  such  suit,  or  the  making  such  entry,  avowry  or  cog- 
^nizance :  but  such  person  may  bring  such  action,  or  make  such  en- 
'try,  avowry  or  cognizance,  after  the  said  time  so  limited,  and  with- 
in ten  years  after  such  disability  removed,  but  not  after  that  period.'' 

S  n.  If  the  person  entitled  to  commence  such  action,  or  to  make  So**Jn*J|^J^ 
ach  entry,  avowry  or  cognizance,  shall  die  during  the  continuance  of  **"**''^'*y' 

disability  specified  in  tlie  preceding  section,  and  no  determina- 
ion  or  judgment  be  had  of  the  title,  right  or  action  to  him  accrued,  his 
irs  may  commence  such  action,  or  make  such  entry,  avowry  or 
^=x)gnizance,  after  the  time  in  this  Article  limited  for  that  purpose, 
within  ten  years  after  his  death;  but  not  after  that  period.'^ 


ARTICJLE  SECOND. 

0/ihe  time  of  commencing  Actions  Jor  the  Recovery  of  any 
Debt  or  Demand^  or  for  Damages  only. 

ic.  IS.  Certain  actions  to  be  brought  within  six  yean. 

19.  Otherf  to  be  brought  within  foar  years. 

20.  Others  to  be  brought  within  two  years. 

21.  Against  sherifls,  &c.  for  escapes,  to  b3  bronght  in  one  year. 

22.  An  others  against  sheriffs,  £tc.  to  be  bronght  in  three  years. 

23.  When  cause  of  action  deemed  to  hare  accrued  in  certain  cases. 
tL  Exception  of  persons  under  certain  disabilities. 

2St.  Exception  of  suits  on  notes,  &c.  of  corponUions. 

2S.  Suits  by  executors,  &c.  when  to  be  brought  in  certain  cases. 

27.  Exception  of  suits  against  persons  being  out  of  state. 

2S.  Suits  by  the  people,  subject  to  this  article. 

S  18.  The  following  actions  shall  be  commenced  within  six  vears  Actions 

.^^^  o  "  which  are  to 

^^xt  after  the  cause  of  such  action  accrued,  and  not  after:  be  urouirhi 

'  WltilUl  SIX 

•    ^- — years. 

(5)lR.L.p.  184,§a    (6)  lb.  §4.    (7)  lb.  §  2, 8  and  5 
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TITLE  2.       1.  All  actions  of  debt  founded  upon  any  contract,  obl^ition  or 
^^'^^''^^^  bility,  not  under  seal,  excepting  such  as  are  brought  upon  the  judg- 
ment or  decree  of  some  court  of  record  of  the  United  States,  or  cf  this 
or  some  other  state : 

2.  All  actions  upon  judgments  rendered  in  any  court  not  being  t 
court  of  record : 

3.  All  actions  of  debt  for  arrearages  of  rent  not  reserved  by  some 
instrument  under  seal : 

4.  All  actions  of  account,  assumpsit,  or  on  the  case,  fbmided  oo 
any  contract  or  liability,  express  or  implied  : 

6.  All  actions  for  trespass  upon  land: 

6.  All  actions  for  taking,  detaining  or  injuring  any  goods  or  ditt- 
tels,  including  actions  of  replevin : 

7.  All  special  actions  on  the  case  for  criminal  conversalioD,  tor  li- 
bels, or  for  any  other  injury  to  the  persons  or  rights  of  any,  except 
such  as  are  specified  in  the  two  next  sections.^ 

othari  to  be      S  19.  The  foUowiug  actions  shall  be  commenced  within  four  jrears 
withu  four    after  the  cause  of  action  accrued,  and  not  after : 
^**"*  1.  All  actions  for  assault  and  battery : 

2.  All  actions  for  false  imprisonment.^ 

otberatou      S  20.  The  following  actions  shall  be  commenced  within  two  yean 
trtwoyran.  after  the  cause  of  action  accrued,  and  not  after: 

1.  Actions  for  words  spoken,  slandering  the  character  or  title  of 
any  person  : 

2.  Actions  for  words  spoken,  whereby  special  damages  are  sus- 
tained.® 

Afsiott  S  21.  All  actions  against  sheriffs  or  other  officers,  for  the  escape 

forUcapei!   of  persous  imprisoucd  ou  civil  process,  shall  be  commenced  withiB 
one  year  from  the  time  of  such  escape,  and  not  after.® 

An  othen         S  22.  All  actions  against  sherifis  and  coroners,  upon  any  liability 
■RriAr^c  incurred  by  them,  by  the  doing  any  act  in  their  official  capacity,  or 
by  the  omission  of  any  official  duty,  except  for  escapes,  shall  be 
brought  within  three  years  after  the  cause  of  action  shall  have  ac- 
crued, and  not  after  that  period. 

couiw  of         ^  ^^*  I^  ^^^  actions  of  debt,  account  or  assumpsit,  brought  to  re- 
tiSS^raSi'^'"  cover  any  balance  due  upon  a  mutual,  open  and  current  account,  the 

cause  of  action  shall  be  deemed  to  have  accrued  from  the  time  of  the 

last  item  proved  in  such  account. 

Excepuon.       S  24.  If  any  person  entitled  to  bring  any  action  in  this  Article 
dbabouki.    specified,  (excepting  actions  against  sheriffs  or  other  officers  test 
capes,)  shall,  at  the  time  the  cause  of  action  accrued,  be,  either, 

1.  Within  the  age  of  twenty-one  years :  or, 

2.  Insane:  or, 


(8)lR.L.p.  186,§0.    (9)  lb.  p.  427,  §26. 
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S.  Itfiprifloned  on  a  crimiDal  charge,  or  in  execution  under  the    akt.s. 
Kfitence  of  a  criminal  court,  for  a  term  less  than  for  his  natural  life: 
or, 

4.  A  married  wojhan : 

Such  person  shall  be  at  liberty  to  bring  such  actions  within  the  re^ 
speetive  times  in  this  Article  limited,  after  such  disability  removed^^^ 

S  25.  None  of  the  provisions  of  this  Article,  shall  apply  to  suits  JjJJ^^J^  ^ 
brought  to  enforce  payment  on  bills,  notes  or  other  evidences  of  debt,  corpumuoui. 
issued  by  monicd  corporations. 

S  26.  If  any  person  entitled  to  bring  any  action  in  this  Article  spe-  Byexectttow, 
cified,  shall  die  before  the  expiration  of  the  time  herein  limited  for  t*un  <»«•• 
the  commencement  of  such  suit,  if  such  cause  of  action  shall  survive 
to  his  representatives,  his  executor  or  administrator  may,  after  the 
expiration  of  such  time,  and  within  one  year  after  such  death,  oom- 
iDence  such  action  ;  but  not  after  tliat  period. 

2  27.  If  at  the  time  when  any  cause  of  action  specified  in  this  Ar-  Afainatpei-: 
tide,  shall  accrue  against  any  person,  he  shall  be  out  of  this  state,  tSTtuSe.** 
SQch  action  may  be  commenced  within  the  terms  herein  respectively 
limited,  after  the  return  of  such  person  into  this  state ;  and  if,  after 
such  cause  of  action  shall  have  accrued,  such  person  shall  depart 
Irom  and  reside  out  of  this  state,  the  time  of  his  absence  shall  not  be 
deemed  or  taken  as  any  part  of  the  time  limited  for  the  commence- 
ment of  such  action.'^ 

S  28.  The  limitations  in  this  Article  prescribed,  for  the  commence-  suiu  by  tiM 
ment  of  actions,  shall  apply  to  the  same  actions,  when  brought  in  the  ^'^^'^' 
Otme  of  the  people  of  this  state,  or  in  the  name  of  any  public  officer, 
or  otherwise,  for  the  benefit  of  the  said  people,  in  the  same  manner  as 
factions  brought  by  citizens. 

ARTICLE  THIRD. 

Of  the  Time  of  commencing  Actions  for  PenaJlies  and  For- 
feitures. 

I^c.  89.  Pevdtiet  to  the  people  to  be  tved  for  in  two  yean. 
80.  Penalties  if  holly  or  partly  to  an  informer. 
31.  Penaltiev  wholly  or  partly  to  party  aggrieved. 

S  29.  All  actions  upon  any  statute  made,  or  to  be  made,  for  any  Pcani^,  „ 
forfeiture  or  penalty,  to  the  people  of  this  state,  shall  be  commenced  ^^  ^^^^ 
within  two  years  after  the  offence  shall  have  been  committed,  and  not 
after." 

S  30.  All  actions  upon  any  statute  made,  or  to  be  made,  for  any  wimnyfir 
forfeiture  or  penalty,  given  in  whole  or  in  part  to  any  person  who  will  FonSi?'** 
prosecute  jfbr  the  same,  shall  be  commenced  within  one  year  after  the 
offence  shall  have  been  committed,  and  not  after ;  and  in  case  such 

(19)  1  R.  L.  p.  186,  §  5.    (ll)Ib.§S^ 
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TiTLK  f.  action  be  not  commenced  within  that  time,  bjr  any  printe  ckizeii, 
then  tiie  same  shall  be  commenced  within  two  years  afin  that  year 
ended,  in  behalf  of  the  people  of  this  state,  by  the  attxmiey-geiieral^or 
the  district  attorney  of  the  county  where  the  offence  was  committed ; 
and  not  after.^^ 

|^gg<^^         S  31.  All  actions  upon  any  statute  made,  or  to  be  DEiade,  for  anj 
rwte^  forfeiture  or  cause,  the  benefit  and  suit  whereof  is  limited  to  the  party 
aggrieved,  or  to  such  party  and  the  people  of  this  state,  shall  be  com- 
menced within  three  years  after  the  offence  committed,  or  the  causa 
of  action  accrued,  and  not  afler.^^ 

ARTICLiE  FOURTH. 

OenercU  Provisions  concerning  the  Commencement  of  SuUiy 
and  the  Persons  and  Cases  excepted  from  the  Operation  of 
the  preceding  Articles  of  this  Title. 

Sbc.  32.  In  suits  by  aliens,  time  of  war  to  be  deducted. 

S8.  Prorision  when  judgment  has  been  arrested  or  rerersed. 

84.  Also,  when  defendant  dies  after  suit  brought. 

S6.  Also,  when  plaintiff  dies  after  suit  brought. 

86.  Also,  when  bringing  suit  stayed  by  injunetioD. 

37.  Alto,  when  prevented  by  privilege  of  defendant. 

88.  When  actions  deemed  to  have  been  commenced. 

as.  Bfatters  of  d^ence  as  to  commeneemeat  of  suits. 

40.  When  process  not  to  be  deemed  commencement  of  suit. 

41.  When  disabilities  must  hare  existed. 

42.  Prorision  as  to  two  or  more  eoBCurrent  diiabiUtiea. 

43.  This  Title  not  to  apply  where  shorter  limitations. 

44.  This  chapter  not  to  apply  to  suits  for  certain  penalties,  ftc. 

45.  Ri|^  of  action  existing,  ftc  excepted  from  this  Titk. 

2»|^^7.  S  32.  Whenever  any  person  shall  be  disabled  to  proaecuta  in  tbs 
of  wai.  courts  of  this  state,  by  reason  of  his  being  an  alien  subject  or  citiaan, 
of  any  country  at  war  with  the  United  States,  the  time  of  the  contin- 
uance of  such  war,  shall  not  be  deemed  any  part  of  the  resfeddre  pe- 
riods limited  in  the  first  and  second  Articles  of  this  Title,  for  the  mak- 
ing of  any  entry,  or  the  commencement  of  any  action. 

n!^S^  S  S3.  If  any  action  shall  have  been  commenced  within  the  times 
jndffOMot  respectively  prescribed  in  the  three  first  Articles  of  this  lltle,  and 
judgment  be  given  therein  for  the  plaintiff,  and  the  same  be  amBtted 
or  reversed  on  error,  the  plaintiff*  may  commence  a  new  actioD)  firom 
time  to  time,  within  one  year  after  such  judgment  arrested  or  reivera- 
ed ;  and  if  the  cause  of  action  survive  or  descend  to  his  heirSi  or  aor* 
vive  to  his  executors  or  administrators,  they  may  in  like  manner 
commence  a  new  action,  within  the  time  herein  allowed  to  such 
plaintiflr.'* 

DiiMaiit        S  34.  If  any  action  shall  have  been  commenced  within  the  fimfif 

dyiaff  aftef 

soitiirooffht.  respectively  prescribed  in  the  three  first  Articles  of  thb  'ntfe,  wai^ 
the  defendant  in  such  suit  die  before  judgment ;  and  if  the  right 
action  be  such  as  survives  against  the  representatives  of  the 

(12)  1  R.  L.  p.  186,  §  6.    (18)  lb.  §  B. 
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dnt,  llie  plaintiff  may  cmnmence  a  new  action  against  the  heirs,  ex-   art.  4. 
eenton  or  administrators  of  such  defendant,  as  the  case  may  require,  ^"^^^^^^ 
within  one  jear  after  such  death ;  or,  if  no  executors  or  administra- 
tes be  appointed  within  that  time,  then  within  one  year  after  letters 
testamentary,  or  of  administration,  shall  have  been  granted  to  them. 

S  35.  When  an  action  comn^nced  within  the  time  prescribed  by  ptaintiirdy. 
bw,  shall  abate  by  reason  of  the  death  of  the  plaintiff,  if  the  right  of  teoogfat  ""'^ 
action  surviTe  to  his  representatives,  his  executor  or  administrator 
may,  within  one  year  after  such  death,  commence  a  new  action,  if 
the  cause  of  such  action  would  otherwise  survive ;  and  if  any  action 
80  commenced  by  an  executor  or  administrator,  shall  abate  by  the 
death  of  the  plaintiff,  a  new  action  may  be  commenced  by  the  admi- 
nistrator of  the  same  estate,  at  any  time  within  one  year  after  such 
siNitement. 

S  86.  Whenever  the  commencement  of  any  suit  shall  be  stayed  suu  preTeut- 
by  an  injunction  of  any  court  of  equity,  the  time  during  which  such  ttoa/    ""^ 
iqnnction  shall  be  in  force,  shall  not  be  deemed  any  portion  of  the 
time  in  this  Chiq>ter  limited,  for  the  commencement  of  such  suit 

S  37.  Whenever  the  commencement  of  any  suit  shall  be  prevent-  ib.  by  priri 
^,  by  reason  of  any  privilege  of  any  member  of  either  house  of  the  ***' 
legishtore  of  this  state,  or  of  any  member  of  either  house  of  the  con- 
grem  of  the  United  States,  the  time  during  which  the  same  shall  have 
fceeii  so  prevented,  shall  not  be  deemed  any  portion  of  the  time  limit- 
wl  for  the  conomencement  of  any  suit  for  the  recovery  of  any  debt,  de- 
wuKody  or  damages  only.  ^^ 

S  38.  No  action  for  the  recovery  of  any  debt,  demand,  or  damages  commeoc*- 
^y,  or  for  the  recovery  of  any  penalty  or  forfeiture,  shall  be  deemed  tToni***^*** 
to  haye  been  commenced  within  the  meaning  of  this  Chapter,  unless 
it  appear, 

1.  That  the  first  process  or  proceeding  therein  was  duly  served  up- 
en  the  defendants,  or  some  one  of  them  :  or, 

2.  That  a  capias  ad  respondendum  was  issued  within  the  time 
reqaired  by  law,  to  the  sheriff  of  the  county  in  which  the  defendants, 
or  one  of  them,  usually  resided,  or  last  resided,  in  good  faith,  and 
with  intent  to  be  actually  served ;  and  that  such  writ  was  duly  re- 
timed: 

a.  If  a  corporation  be  defendant,  that  the  first  process  was  in  like 
manner  issued  to  the  sheriff  of  the  county,  in  which  such  corporation 
was  located  by  law,  or  in  which  the  place  of  transacting  its  business 
was  situated,  with  the  intent  to  be  actually  served ;  and  that  such 
process  was  duly  returned. 

S  89.  When  a  suit  shall  be  alleged  by  a  plaintiff  to  have  been  com-  virhat  d«fen- 
BMOoed  within  the  time  required  by  law,  and  such  allegation  shall  be  ^l^^^ 

(14)  lR.L.p.l22,§2. 
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ryruB  t,  put  ia  iggiae  by  the  defendant,  il  AaXL  be  compelent  iir  &•  defendant 
^"^^^'^^'^  to  prove,  on  the  trial,  that  the  process  issued  by  tbe  plaiiitifl^  waa  not 
iaiued  with  the  intent,  or  in  the  manner  required  by  law  ;  or  that  it 
was  issued  to  the  sheriff  of  one  oountr,  when  the  plaintiff  knew,  or 
had  reason  to  belieTe,  that  tbe  defendant  was  in  another  county,  and 
could  have  been  arrested ;  or  that  any  means  whatever  were  used  by 
the  plaintiff,  or  his  attorney,  to  prevent  the  service  of  the  writ,  or  to 
keep  the  defendant  in  ignorance  of  the  issuing  thereoC 
wi.at  pro-       ^  4Q.  Upou  any  such  matter  being  established,  or  upon  itsappeu- 
&«ttt«j.  *e.  iog  in  any  other  way,  that  any  process  was  issued  without  any  intent 
that  it  should  be  served,  such  process  shall  not  be  deemed  the  com- 
mencement of  a  suit,  within  the  meaning  of  any  of  tbe  provkioas  of 
this  Chapter. 
DiMbii:ti«a.       3  41,  No  person  shall  avail  himself  of  any  disability  enumerated 
in  this  Title,  unless  such  disability  existed  at  the  time  his  right  of  ac- 
tion, or  of  entry,  accrued. 

J^liiu^  S  42.  Where  there  shall  be  two  or  more  such  disabtlitiea  existiog 
at  the  time  the  right  of  action  or  of  entry  accrued,  the  UmitatioBS 
herein  prescribed  shall  not  attach,  until  all  such  disabilities  be  re- 
moved. 

b^b^  mI-  ^  ^^'  '^^  provisions  of  this  Title  shall  not  extend  to  any  actioo 
^«XM-  which  is  or  shall  be  limited  by  any  statute,  to  be  brought  within  a 

shorter  time,  than  is  herein  prescribed ;  but  such  action  shall  be  hrougbt 

within  the  time  limited  by  such  statute. 

Cwuinniitfl  S  44.  None  of  the  provisions  of  this  Chapter  shall  apfriy  to  soils 
iM.  M^Mpt!**  against  directors  or  stockholders  of  any  monied  corporations,  to  reco- 
**'*  ver  any  penalty  or  forfeiture  imposed,  or  to  enforce  any  liability  crea- 

ted, by  the  second  Title  of  the  eighteenth  Chapter  of  the  First  Part  of 
the  Revised  Statutes ;  but  all  such  suits  shall  be  brought  within  six 
years  after  the  discovery,  by  the  a^rieved  party,  of  the  &cts  upon 
which  such  penalty  or  forfeiture  attached,  or  by  wbidi  such  Udrility 
was  created.^' 

Kxktini^  S  45.  The  provisions  of  the  preceding  Articles  of  ^is  Title,  shtil 

uSa^Sii^^'  not  apply  to  any  actions  commenced,  nor  to  any  cases  where  tho  right 

of  action  shall  have  accrued,  or  the  right  of  entry  shall  exist,  beibrs 

the  time  when  this  Chapter  takes  effect  as  a  law;  but  the  same  thai) 

remain  subject  to  the  laws  now  in  force. 

ABTICL£  FIFTH. 

Q/*  the  Premtrnptian  of  Payment  arieing  from  the  Lapse  qf 

Time. 

See.  4S.  Certun  formei  jtMi|;iiieiitf ,  when  preiunMd  paid. 
47.  Future  judgments  when  to  be  deemed  satisfied. 
4S.  Sealed  instnuseats  whe»  to  be  deemed  paid. 

^^^^  ^^^  oTlSSS,  p.  419,  §  2  &  8. 
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$  46«  The  prwuBptkm  of  payment  shall  apply  to  all  judgmaiiis  of   ^^i*-  ^ 
a  court  of  record  in  this  state,  rendered  before  the  third  day  of  April,  "^^^^^^ 
one  thousand  eight  hundred  and  twenty  one,  and  to  all  such  judgments  ^^c 
rendered  before  this  Chapter  shall  take  effect  as  a  law,  in  the  same 
manner  as  such  presumption  applies  to  sealed  instruments. 

$  47«  Every  judgment  and  decree  hereafter  rendered  in  any  court  Ftttoro  jwir 
of  this  state,  or  of  the  United  States,  or  of  any  other  state  or  territory 
within  the  United  States,  shall  be  presumed  to  be  paid  and  satisfied, 
after  the  expiration  of  twenty  years  from  the  time  of  the  signing  and 
filing  SQch  judgment  or  decree ;  but  in  any  suit  at  law  or  in  equity,  in 
which  the  party  against  whom  such  judgment  or  decree  was  rendered, 
«  bis  heirs  or  personal  representatives,  shall  be  a  party,  such  presump* 
tioa  may  be  repelled  by  proof  of  payment,  or  of  written  acknowledg- 
ment of  indebtedness,  made  within  twenty  years,  of  some  part  of  (he 
amount  recovered  by  such  judgment  or  decree ;  in  all  other  cases,  it 
shall  be  conclusive. 

S  48.  After  the  expiration  of  twenty  years  from  the  time  a  right  JjjJjJ^"' 

of  action  shall  accrue  upon  any  sealed  instrument,  for  the  payment  of 

money,  such  right  shall  be  presusaed  to  have  been  extinguished  by 

^yment ;  but  such  presumption  may  be  repelled  by  proof  of  pa]anent 

of  some  part,  or  hj  proof  of  a  written  acknowledgment  of  such  right 

of  action  within  that  period. 

ARTlCIiE  SIXTH. 

Of  the  Time  of  commencing  Suiia  in  Courts  of  Equity, 

^c.  49.  CerUm  limttation*  at  kw,  to  apply  to  ehaneery. 

fiO.  Not  to  extend  to  ca«e«  of  ezcIcuiTe  equity  joriadiotioii. 
61.  Billi  for  relief  from  frand,  to  be  filed  in  six  yean. 
52.  AD  other  bills  to  be  filed  in  ten  yean. 
5S.  Ezeeptiona  of  penons  under  disabilities. 

8  49.  Whenever  there  is  a  concurrent  jurisdiction  in  the  courts  of  concurrent 

r*vw  1  I  •  /•  •  /•  n         •  I  jurisdiction. 

^ttimon  law,  and  m  courts  of  equity,  of  any  cause  of  action,  the  pro- 
^^ons  of  this  Title  limiting  a  time  for  the  commencement  of  a  suit 
^^  such  cause  of  action,  in  a  court  of  common  law,  shall  apply  to  all 
^its  hereafter  to  be  brought  for  the  same  cause,  in  the  court  of  chan- 
try. 

S  50.  But  the  last  section  shall  not  extend  to  suits  over  the  subject  Last  i>ccUon 
^^ter  of  which,  a  court  of  equity  has  peculiar  and  exclusive  jurisdic- 
tion, and  which  subject  matter  is  not  cognizable  in  the  courts  of  com- 
mon law. 

S  51.  Bills  for  relief,  on  the  ground  of  fraud,  shall  be  filed  within  ReUrf  from 
^Ix  years  after  the  discovery,  by  the  aggrieved  party,  of  the  facts  con-  "" 
Mituting  such  fraud,  and  not  after  that  time. 

S  52.  Bills  for  relief,  in  case  of  the  existence  of  a  trust  not  cogni-  au  other 
^ble  by  the  courts  of  common  law,  and  in  all  other  cases  not  herein 
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"^"^  *•   proTided  fin-,  shall  be  filed  within  ten  years  after  the  cause  tberecrf'riiaU 
accrue,  and  not  after. 

^^'•J*^*'  S  53.  But  if  the  person  entitled  to  file  any  bill  specified  lA  the  two 
dtr^diMbiii-  last  sections,  be  at  the  time  of  discovering  the  facts  constituting  such 
fraud,  or  at  the  time  the  cause  for  filing  such  bill  shall  accrue,  under 
any  of  the  disabilities  in  the  first  and  second  Articles  of  this  Title  enu- 
merated, the  time  during  which  such  disability  shall  continue,  shall 
be  excepted  firom  the  limitations  contained  in  the  two  last  sections,  in 
the  same  manner  and  with  the  like  efiect,  as  such  time  is  herein  ex- 
cepted from  the  limitations  prescribed  for  commencing  actions  at  law; 
and  in  case  of  the  death  of  the  person  so  entitled,  during  such  disabili- 
ty, or  before  the  expiration  of  the  time  herein  limited  for  filing  such 
bills,  the  same  may  be  filed  by  the  heirs  or  representatives  of  such 
person,  as  the  case  may  require,  within  the  same  time  as  allowed  in 
the  said  first  and  second  Articles  for  commencing  actions  at  law  in 
the  like  cases. 


CHAP.  V. 

Of  Suits  relating  to  Real  Property. 

Title  1. — Of  the  action  of  ejectment. 

Title  2. — Proceedings  to  compel  the  determination  of  claims  to  real 

property  in  certain  cases. 
Title  3. — Of  the  partition  of  lands  owned  by  several  persons. 
Title  4. — Of  the  writ  of  nuisance. 
Title  6. — Of  waste. 
Title  6. — Of  trespass  on  lands. 
Title  7. — General  provisions  concerning  actions  relating  to  real  pro-    - 

perty. 
Title  8. — Proceedings  to  discover  the  death  of  persons,  upon  whose^ 

lives  any  particular  estate  may  depend. 


TITLE  I. 

OF  THE  ACTION  OF  EJECTMENT. 

Ssc.  1.  AetiMi  retained  in  the  eatef  in  whioh  it  is  now  allowed- 
2.  Other  eases  in  which  it  may  be  brought. 
8.  Who  to  be  plaintiffs  in  the  action. 

4.  Who  to  be  defendants. 

5.  How  commenced;  real  claimants  to  be  plaintiffs. 
a.  Fictitioos  parties,  demises,  &c.  abolished. 

7.  Contents  of  declaration. 

8.  Premises  claimed  how  to  be  described. 

9.  Undivided  shares  when  daimed  to  be  stated. 

10.  Interest  of  plaintiff  to  be  stated. 

11.  Serend  counts  and  several  plaintiffs  may  be  joined. 

12.  Notice  to  be  subjoined  to  declaration;  its  contents. 

IS.  Delaration,  &c.  how  served,  when  premises  are  occupied. 
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8ic.  VL  Mow  MTTtd  if  pnaoiMt  are  noC  oecttpied.  TITLE  1. 

Iff.  Whan  fpadal  older  of  eout  neeetfary  for  mle  to  plead.  V^V^^ 

18.  Role  to  ^n^ear  and  plead,  when  and  how  entered,  &e. 
17.  Applieatkm  that  attoney  for  plaintiif  prodnee  hU  aothority,  allowed, 
1&  AAdafit  ■eoaaaaiy,  to  found  applieatkm. 
19l  Order  of  eooit  or  offioer,  upon  applieation. 
20.  What  to  be  eridence  of  ineh  aathority. 

6.  When  application  to  be  diamiased  and  defendant  to  pay  coita. 

22  ft  2B.  PleadiqgB  by  defendant,  appearance,  &c.  eridence  nnder  plea. 

24.  Consent  roles  abolished. 

26.  Right  to  poaseasion  sufficient  without  actual  entiy,  &c. 

25.  Leases,  entry  and  ouster  not  to  be  prored  or  c<Mifessed. 

27.  Ouster  to  be  prored  in  actions  by  joint  tenants,  &c. 
2B.  Verdict  ugainst  all  defendants  baring  joint  possession. 

IB,  Proceedings  when  distinct  parcels  are  separately  occupied. 

20.  Verdict  how  to  be  rendered  in  certain  cases. 

21.  Proceedings  when  ^aintiffs*  title  expires  before  trial. 

22.  NoC  to  be  abated  by  death  of  parties  in  certain  cases. 

28.  Form  of  judgment  upon  rerdict  and  by  defimlt. 
24.  Fomofwrit  of  possession  upon  judgment. 

20.  Coats  how  collected  on  judgment  against  plaintiff. 

26  &  87.  Judgments  on  rerdicts  to  be  conclnsire;  but  two  new  trials  may  be  granted. 

28.  Effect  of  judgment  by  de&uh;  new  trial  thereon. 

20.  Exceptions  of  persons  under  certain  disabilities. 

40.  Exception  in  case  of  death  of  such  persons. 

41.  Possession  how  affected  by  recorery  on  new  trial. 

42.  Rights  of  defendant  on  new  trial. 

48.  Plaintiif  recorering,  to  recorer  damages. 

44.  Mode  of  recorering  such  damages,  by  suggestion  on  the  record. 

46.  Form  thereof,  serrice  and  proceedings. 

46.  Flea  and  defence  of  defendant. 

47.  Trial  of  issues  and  assessment  of  damages. 

48.  Facts  to  be  established  by  plaintiff. 

40.  Set-off  allowed  of  improrements,  &c.  by  defendant. 

60.  Plaintiff  not  to  recorer  for  more  than  six  jrears'  usa. 

61.  Mode  of  assessing  damages  on  default,  &c. 

62.  Proceedings  to  ascertain  them. 

63.  Judgment  on  rerdict  or  inquisition;  its  effect. 

54.  Proceedings  to  recorer  mesne  profits,  on  death  of  plaintiff. 
65.  On  recorery  of  dower,  proceedings  to  ascertain  it. 
56.  Costs  of  admeasurement,  how  paid. 

07.  Mortgagees  not  to  maintain  ejectment. 

Skction  1.    The  action  of  ejectment  is  retained,  and  may  ^EUct„uMr^ 
^tt>ught  in  the  cases  and  the  manner  heretofore  accustomed,  subject  ^^^*^- 
^o  the  provisions  herein  after  contained. 

S  2.  It  may  also  be  brought,  Andsxtend- 

1 .  In  the  same  cases  in  which  a  writ  of  right  may  now  be  brought  ca^^** 
l>y  law,  to  recover  lands,  tenements  or  hereditaments ;  and  by  any 
^rson  claiming  an  estate  therein,  in  fee  or  for  life,  either  as  heir,  de- 
visee or  purchaser : 

2.  By  any  widow  entitled  to  dower,  or  by  a  woman  so  entitled  and  Dowsr. 
lier  husband,  after  the  expiration  of  six  months  from  the  time  her 
right  accrued,  to  recover  her  dower,  of  any  lands,  tenements  or  here- 
ditaments. 

S  3.  No  person  can  recover  in  ejectment,  unless  he  has  at  the  time  yy^^  ,^  ^ 
of  commencing  the  action,  a  valid  subsisting  interest  in  the  premises  i^*"**^ 
claimed,  and  a  right  to  recover  the  same,  or  to  recover  the  possession 
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and  several  parties  may  be  named  as  plaintiffi,  jointly,  in  one  count,  title  i. 
and  separately,  in  others.  v^v^^ 

S  18;  To  sQch  declaration  there  shall  be  subjoined  a  notice  in  writ-  noUco  witk 
ii^  by  the  plaintiff  or  kis  attorney,  addressed  to  the  defendant,  and 


notifying  him, 

1.  That  the  said  declaration  will  be  filed  on  some  day  in  the  then 
next  term  of  the  court  in  which  the  action  is  brought,  specifying  such 
day,  or  if  the  same  be  served  during  the  term  of  any  court,  that  it  will 
be  filed  on  some  day  in  such  term,  specifying  the  same : 

s.  That  upon  filing  the  same,  a  rule  will  be  .entered,  requiring 
such  defendant  to  appear  and  plead  to  such  declaration,  within  twen- 
ty days  after  the  entry  of  such  rule :  and, 

t.  That  if  he  neglect  so  to  appear  and  plead,  a  judgment  by  de- 
&ult  will  be  entered  against  him,  and  the  plaintiff  will  recover  pos- 
aession  of  such  premises. 

S  IS.  If  the  premises  are  actually  occupied,  the  declaration  shall  J^^J^^^ 
be  served  by  delivering  a  copy  thereof,  with  the  notice  above  pre-  ^* 
scribed,  to  the  defendant  named  therein,  who  shall  be  in  the  occupa- 
tion thereof,  personally,  or  by  leaving  the  same  with  some  person  of 
proper  age  at  the  dwelling-house  of  such  defendant,  if  he  be  absent. 

S 14  If  the  premises  claimed  are  not  actually  occupied,  the  de-  it. 
claratioii  and  notice  shall  be  served  on  the  defendant  named  therein, 
personally,  or  if  he  cannot  be  found,  by  leaving  the  same  with  some 
person  of  proper  age,  at  the  residence  of  such  defendant. 

S  15.  But  where  the  declaration  shall  have  been  served  in  any  spaeiai  order 
other  manner  than  upon  the  defendant,  personally,  no  rule  to  plead  whra^et- 
shall  be  entered,  without  the  special  order  of  the  court.  ""^' 

S  16.  Instead  of  the  rule  to  appear  and  enter  into  the  consent  rule,  when  and 
as  heretofore  accustomed,  the  plaintiff,  on  the  day  specified  for  that  mie  to  piMd» 
purpose  in  the  notice  aforesaid,  or  on  some  other  day  thereafter,  upon 
filing  the  declaration,  with  an  affidavit  of  the  due  service  of  a  copy 
thereof,  and  of  the  notice  herein  before  required,  shall  be  entitled  to 
enter  a  rule  requiring  the  defendant  to  appear  and  plead,  within 
twenty  days  after  the  entering  of  such  rule ;  and  in  case  the  defend- 
ant shall  neglect  so  to  appear  and  plead  within  such  time,  his  de&ult 
shall  be  entered. 

S  17.  A  defendant  in  ejectment,  may,  at  any  time  before  pleading,  Aucbority  or 
2^1y  to  the  court,  or  to  any  judge  thereof  in  vacation,  to  compel  the  tomyf '  ^ 
attorney  for  the  plaintiff  to  produce  to  such  court  or  officer,  his  au- 
thority for  commencing  the  action  in  the  name  of  any  plaintiff  there- 
in. 

5  18.  Such  application  shall  be  accompanied  by  an  affidavit  of  the  Affidavuio 
defendant,  thathd  has  not  been  served  with  proof  in  any  way,  of  the 

TOL.  n.  89 
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TITLE  1.  authority  of  the  attorney  to  use  the  names  of  the  plainiifi  staled  in 

the  declaration. 


Order  on  ^  19.  Upon  such  application,  the  court  or  officer  shall  grant  an 
order  requiring  the  production  of  such  authority,  and  shall  stay  all 
proceedings  in  the  action,  until  tlie  same  be  produced. 

uJtbSIi^.*'*^  S  20.  Any  written  request  of  such  plaintiff  or  his  agent,  to  com- 
mence such  action,  or  any  written  recognition  of  the  authority  of  the 
attorney  to  commence  the  same,  duly  proved  by  the  affidavit  of  sod) 
attorney  or  other  competent  witness,  shall  be  sufficient  presumptire 
evidence  of  such  authority. 

A[|H«caUon  5  21.  If  it  shall  appear,  that  previous  to  such  application  by  any 
d»ini«ed,tc  defendant,  he  was  served  with  a  copy  of  the  affidavit  of  the  plaintiiPs 
attorney,  showing  his  authority  to  bring  such  action,  such  applicatioD 
shall  be  dismissed,  and  such  defendant  shall  be  liable  for  the  costs  of 
resisting  such  application ;  the  payment  of  which  may  be  compelled 
by  attachment  as  in  other  cases,  which  may  be  issued  upon  proef  of 
disobedience  to  the  order  of  the  court  or  officer  directing  the  pif- 
ment  of  such  costs. 

pioadiugs  g  22.  The  defendant  may  demur  to  the  declaration  as  in  personal 
iiroccediiigm  actions ;  or  he  shall  plead  the  general  issue  only,  which  shall  be  thit 
the  defendant  is  not  guilty  of  unlawfully  withholding  the  premises 
claimed  by  the  plaintiff,  as  alleged  in  the  declaration ;  and  the  fiiog 
and  service  of  such  plea  or  demurrer,  shall  be  deemed  an  ajqiearaooe 
^er^tea  ^^  ^^^  causc.  And  upon  such  plea,  the  defendant  may  give  the  same 
matter  in  evidence,  and  the  same  proceedings  shall  be  had,  as  upon 
the  plea  of  not  guilty  in  the  present  action  of  ejectment,  excq>t  as  hen- 
in  otherwise  provided. 

lb.  S  23.  Upon  such  plea,  the  defendant  may  give  in  evidence  aof 

matter  which  if  pleaded  in  the  present  writ  of  right  or  action  of  dow- 
er, would  bar  the  action  of  the  plaintiff. 

ttSid."*''      S  24.  The  consent  rule,  heretofore  used,  is  hereby  abolished. 

RifhttopM-     g  26.  It  shall  not  be  necessary  for  the  plaintiff  to  prove  an  actual 

cieo^  Ac     entry  under  title,  nor  the  actual  receipt  of  any  profits  of  the  premises 

demanded;  but  it  shall  be  sufficient  for  him  to  show  a  right  fo  Ae 

possession  of  such  premises,  at  the  time  of  the  commencement  rfthe 

suit,  as  heir,  devisee,  purchaser  or  otherwise. 

ixtaae.  entry      g  26.  It  shall  uot  bc  uccessary  on  the  trial,  for  the  defendant  to 

ana  oUkt^ri  ,      ,  ^ 

^c.  confess,  nor  for  the  plaintiff  to  prove,  lease,  entry  and  ouster,  or 

either  of  them,  except  as  provided  in  the  next  section ;  but  this  sec- 
tion shall  not  be  construed  to  impair,  nor  in  any  way  to  afiect,  any  ^ 
the  rules  of  evidence  now  in  force,  in  regard  to  the  maintenance  atfl 
defence  of  the  action. 

ooftcr  to  be      $  27.  If  the  action  be  brought  by  one  or  more  tenants  in  comnKtf^ 
cortaio  cqms.  or  joiut  tcuauts,  agaiust  their  co-tenants,  the  plaintiff,  in  addition  to  all 
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Tiber  avideaee  which  he  loajr  be  bound  to  give,  shall  be  required  to  title  i. 
prove  on  the  trial  of  the  cause,  that  the  defendant  actually  ousted  ^-^^v*^^ 
luch  plaintiff  or  di4  some  other  act  amounting  to  a  total  denial  of 
bis  r^t  as  such  co-tenant. 

S  88*  if  the  action  be  brought  against  several  defendants,  and  a  verdict  upon 
oiat  possession  of  all  be  proved,  the  plaintiff  shall  be  entitled  to  a^lo^ 
mdict  against  all,  whether  they  shall  have  pleaded  separately  or 
jointly. 

S  29.  When  the  action  is  against  several  defendants,  if  it  appear  scrmi  ud 
»Q  the  trial,  that  any  of  them  occupy  distinct  parcels  in  severalty,  or  SSSkSi.*** 
jointly,  and  that  other  defendants  possess  other  parcels  in  severalty,  or 
oiiidf,  the  plaintiff  shall  elect  at  the  trial  against  which  he  will  pro- 
9aed ;  whidi  election  shall  be  made  before  the  testimony  in  the  cause 
halt  be  deemed  closed ;  and  a  verdict  shall  thereupon  be  rendered 
br  the  defendants  not  so  proceeded  against. 

S  SO,  In  the  following  cases,  the  verdict  shall  be  rendered  as  fol-  vordictio 

rortain  ^ai 


cerUm 


1.  If  it  be  shown  on  the  trial,  that  all  the  plaintiff  have  a  right  to  when  for  aii 
eoovw  the  possession  of  the  premises,  the  verdict  in  that  respect 
ilmU  be  for  the  plaintiffii  generally : 

9,  If  it  appear  that  one  or  more  of  the  plaintiffs  have  a  right  to  the  wiienror 
jomcmion  of  the  premises,  and  that  one  or  more  have  not  such  right,  orthem?*'''' 
he  refdict  shall  specify  for  which  plaintiff  the  jury  find,  and  as  to 
fhich  plaintiff  they  find  for  the  defendant : 

8.  Uf  the  verdict  be  for  any  plaintijB^  and  there  be  several  defend-  Agaimtwhat 
inti,  the  verdict  shall  be  rendered  against  such  of  them  as  were  in  ^  ®"  '^  * 
KMsession  of  the  premises,  or  as  claimed  title  thereto,  at  the  com- 
nencement  of  the  action  : 

4.  If  the  verdict  be  for  all  the  premises  claimed,  as  specified  in  vvhon  to  bo 
he  declaration,  it  shall  in  that  respect  be  for  such  premises  gene-  ^°"°' 

rally : 

6.  If  the  verdict  be  for  a  part  of  the  premises  described  iu  such  whcntoi>« 
leclaiation,  the  verdict  shall  particularly  specify  such  part,  as  the  pn^s. 
ame  shall  have  been  proved  with  the  same  certainty  herein  before 
eqaired  in  the  declaration,  in  the  description  of  the  premises  claim- 

«•  If  the  verdict  be  for  an  undivided  share  or  interest  in  the  pre- undivided 
iiaes  claimed,  it  shall  specify  such  share  or  interest;  and  if  for  an 
ndivided  share  in  a  part  of  the  premises  claimed,  it  shall  specify 
uch  diare,  and  shall  describe  such  part  of  the  premises  as  herein  be- 
ire  required : 

T.  The  verdict  shall  also  specify  the  estate  which  shall  have  been  JlUnUffll^, 
rtablislied  on  the  trial,  by  the  plaintiff  in  whose  favor  it  shall  be  ^'^' 
[,  whether  such  estate  be  in  fee,  for  his  own  life,  or  for  the 
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TITLE  1.  life  of  another,  stating  sach  lires,  or  whether  it  be  a  term  for  yearly 
^''^^>^^^^^  and  specifying  the  duration  of  such  term. 

Expiration  of  S  31.  If  tho  right  or  title  of  a  plaintiff  in  ejectment  expire  after 
titin'b^ror'e  the  commencement  of  the  suit,  but  before  trial,  the  verdict  shall  be 
returned  according  to  the  fact,  and  judgment  shall  be  entered  that  he 
recover  his  damages  by  reason  of  the  withholding  of  the  premises  bjr 
the  defendant,  to  be  assessed  ;  and  that  as  to  the  premises  claimed^ 
the  defendant  go  thereof  without  day. 

AiAtcmentof     $  32.  Tho  actiou  of  ejectment  shall  not  be  abated  by  the  death 

suit  by  dMUh.  ''  i     j  i 

of  any  plamtiff,  or  of  one  of  several  defendants,  after  issue  and  be- 
fore verdict  or  judgment;  but  the  same  proceedings  maybe  had  as  in 
other  acticms,  to  substitute  the  names  of  those  who  may  succeed  to 
the  title  of  the  plaintiff  so  dying,  in  which  case,  the  issue  shall  be 
tried  as  between  the  original  parties ;  and  in  case  of  the  death  of  a 
defendant,  the  cause  shall  proceed  against  the  other  defendants. 

Form  of  S  33.  In  cases  where  no  other  provision  is  made,  the  judgment 

^"  '^  in  the  action,  if  the  plaintiff  prevail,  shall  be,  that  the  plaintiiff  re- 
cover the  possession  of  the  premises,  according  to  the  verdict  of  the 
jury,  if  there  was  such  verdict ;  or  if  the  judgment  be  by  de&ult,  ac- 
cording to  the  description  thereof  in  the  declaration,  with  costs  to  be 
taxed. 

Fonn  of  writ      S  34.  Thc  plaintiff  recovcring  judgment,  shall  be  entitled  to  a  writ 
ofiioftcmon.  ^^  pQggession  which  shall  be  substantially,  in  the  following  torn : 

"The  People,  &c.    To  the  Sheriff,  &c. 

Whereas  A.  B.  has  lately,  in  our  supreme  court  of  judicature,  [or 
<  in  the  court  of  common  pleas  held  in  and  for  the  county  of  ,' 

as  the  case  may  be,]  by  the  judgment  of  the  said  court,  recovered 
against  C.  D.  one  messuage,  &c.  [describing  the  premises  recovered, 
with  the  like  certainty  as  above  provided,]  which  said  premises  have 
been,  and  are  still  unjustly  withheld  from  the  said  A.  B.  by  the  said 
C.  D.  whereof  he  is  convicted,  as  appears  to  us  of  record ;  and  foras- 
much as  it  is  adjudged  in  the  said  court  that  the  said  A.  B.  have  exe- 
cution upon  his  said  judgment  against  the  said  C.  D.,  according  to 
the  force,  form  and  effect  of  his  said  recovery ;  therefore  we  com- 
mand you,  that  without  delay,  you  deliver  to  the  said  A.  B.  posses- 
sion of  the  said  premises  so  recovered  with  the  appurtenances ;  and^ 
that  you  certify  to,  &c.  at,  &c.  on,  &c.  in  what  manner  you  shall, 
have  executed  this  writ.     [If  there  be  costs  to  be  collected,  the  pro-* 
per  clause  may  be  here  inserted,  or  a  separate  execution  may  be  is- 
sued therefor.] 

Witness,  &c." 

^iKtM^l^r       ^  ^^*  Up^^  ^  judgment  against  the  plaintiff,  or  one  or  more  phin- 

piuouflf.      tifis,  in  cases  where  they  shall  be  liable  for  costs,  execution  for  the 

'collection  of  the  same,  shall  be  issued  as  upon  judgments  in  personal 
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ictioiis ;  and  the  proceeding  by  attachment  for  the  collection  of  such  title  i. 
costs,  is  hereby  abolished.  V^V^b/ 

S  S6.  Every  judgment  in  the  action  of  ejectment,  rendered  upon  a  Efbet  of 
Terdict,  shall  be  conclusive  as  to  the  title  established  in  such  action,  ▼nSktr 
upon  the  party  against  whom  the  same  is  rendered,  and  against  all 
perwMis  claiming  from,  through  or  under  such  party,  by  title  accruing 
after  the  commencement  of  such  action,  subject  to  the  exceptions  here- 
in after  contained. 

S  37*  The  court  in  which  such  judgment  shall  be  rendered,  at  any  n«w  tikk 
time  within  three  years  thereafter,  upon  the  application  of  the  party  ^  c'*"^' 
against  whom  the  same  was  rendered,  his  heirs  or  assigns,  and  upon 
payment  of  all  costs  and  damages  recovered  thereby,  shall  vacate  such 
judgment  and  grant  a  new  trial  in  such  cause.  And  the  court  upon 
labsequent  application  made  within  two  years  afte^  the  rendering  of 
the  second  judgment  in  said  cause,  if  satisfied  that  justice  will  be  there- 
fay  promoted,  and  the  rights  of  the  parties  more  satisfactorily  ascertain- 
ed and  established,  may  vacate  the  judgment  and  grant  another  new 
trial.  But  no  more  than  two  new  trials  shall  be  granted  under  this 
section. 

S  38.  Every  judgment  in  ejectment  rendered  by  default,  shall,  firom  ESaet  or 
and  after  three  years  from  the  time  of  docketing  the  same,  be  conclu-SoST 
me  upon  the  defendant,  and  upon  all  persons  claiming  from  or  through 
bim  by  title  accruing  after  the  commencement  of  the  action.     But  New  trial, 
within  five  years  after  the  docketing  of  such  judgment,  on  the  applica- 
tion of  the  defendant,  his  heirs  or  assigns,  and  upon  pajrment  of  all 
costs  and  damages  recovered  thereby,  the  court  may  vacate  such  judg- 
iDent  and  grant  a  new  trial,  if  such  court  shall  be  satisfied  that  justice 
Will  be  promoted,  and  the  rights  of  the  parties  more  satisfactorily  as- 
certained and  established. 

S  39.  But  if  the  defendant  in  such  action,  at  the  time  of  the  docket-  EzeepUon  to 
bg  of  the  judgment  by  default,  be  either,  *"'  ■~'^"°' 

1.  Within  the  age  of  twenty-one  years:  or, 

2.  Insane:  or, 

8.  Imprisoned  on  any  criminal  charge,  or  in  execution  upon  some 
conviction  of  a  criminal  offence,  for  any  term  less  than  for  life :  or, 

4.  A  married  woman : 

The  time  during  which  such  disability  shall  continue,  shall  not  be* 
deemed  any  portion  of  the  said  three  years ;  but  any  such  person  may 
bring  an  action  for  the  recovery  of  such  premises  after  that  time,  and 
within  three  years  after  such  disability  shall  be  removed,  but  not  after 
that  period. 

S  40.  If  the  person  entitled  to  commence  such  action,  shall  die  dur-  n,. 
ing  the  continuance  of  any  disability  specified  in  the  preceding  sec- 
iSnNL,  and  no  determination  or  judgment  be  had  of  or  upon  the  title, 
right  or  action  so  to  him  accrued,  his  heirs  may  commence  such  action, 
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Tmmi.  tfier  the  tiAie  above  limited  for  that  purpose,  and  within  three  years 

after  his  death. 

S  41.  If  the  plaintiff  shall  jiare  taken  possession  of  the  premi- 

r^onoew  ses,  by  virUie  of  any  recovery  in  ejectment,  such  possessiim  shall  not 
in  any  way  be  afiected  by  the  vacating  of  any  judgment,  as  herein  pro- 
vided ;  and  if  the  defendant  recover  in  any  new  trial  hereby  authoris- 
ed, he  shall  be  entitled  to  a  writ  of  possession,  in  the  same  maonw  as 
if  he  was  plaintiff. 

EvkkMseoq  §  42,  Upon  any  new  trial  granted  as  herein  provided,  the  defen- 
dant may  show  any  matters  in  bar  of  a  recovery,  which  he  might 
fiiiow  to  entitle  him  to  the  possession  of  the  premises,  if  he  were 
plaintiff  in  the  action. 

Damagetto  S  43.  The  plaintiff  recovoring  judgment  in  ejectment  in  any  of  the 
bo  raeovered.  ^^^^^  jj^  which  such  action  may  be  maintained,  shall  also  be  entided  to 
recover  damages  against  the  defendant  for  the  rents  and  profits  of  the 
premises  recovered.  But  if  such  action  be  brought  for  the  recovery  of 
dower,  the  plaintiff  shall  be  entitled  to  recover  such  damages,  only  in 
the  cases  and  to  the  extent  prescribed  in  the  first  Chapter  of  the  Se- 
cond Part  of  the  Revised  Statutes. 

Mode  or  fe-  S  44.  Instead  of  the  action  of  trespass  for  mesne  profits  heretofore 
g«ti^.'  '*^  used,  the  plaintiff  seeking  to  recover  such  damages,  shall,  within  one 
year  after  the  docketing  of  the  judgment,  make  and  file  a  suggestion 
of  such  claim ;  which  shall  be  entered  with  the  proceedings  thereon, 
upon  the  record  of  such  judgment,  or  be  attached  thereto,  as  a  con- 
tinuation of  the  same. 

Form  of.&c.  S  45.  Such  suggestiou  shall  be  substantially  in  the  same  fimn  as  is 
now  in  use  for  a  declaration  in  an  action  of  assumpsit  for  use  and  occu- 
pation, as  near  as  may  be ;  and  it  shall  be  served  on  the  defendant  in  the 
same  manner  herein  before  prescribed  respecting  the  service  of  a  de- 
claration in  ejectment ;  and  a  rule  to  plead  thereto  shall  be  entered, 
and  notice  thereof  given,  in  the  same  manner  as  upon  declarations  in 
personal  actions. 

rioa  and  do-  S  46.  The  defendant  may  plead  the  general  issue  of  non-assompsit, 
'^°^'  and  under  such  plea,  may  give  notice  of,  or  may  plead  specially,  any 
matters  in  bar  of  such  claim,  except  such  as  were  or  might  have  been 
controverted  in  such  action  of  ejectment ;  but  he  may  plead  or  give 
notice  of  a  recovery  by  such  defendant,  or  any  other  person,  c{  the 
same  premises,  or  of  part  thereof,  subsequent  to  the  verdict  in  such 
action  of  ejectment,  in  bar  or  in  mitigation  of  the  damages  claimed  by 
the  plaintiff. 

TriaiofM-        S  47.  If  any  issue  of  fact  be  joined  on  such  suggestion,  it  rimll  be? 
■u««,4ic     ^ed,  as  in  other  cases ;  and  if  such  issue  be  found  for  the  {daintiS^ 
the  same  jury  shall  assess  his  damages,  to  the  amount  of  the  mssM 
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piofita  receiTed  by  tbe  dafeodant  since  he  entered  inta  potsessioB  of  'fitle  f. 
tbe  premifles,  subject  to  the  restrictions  herein  after  contained.  v^^r^*^ 

9  48.  On  the  trial  of  such  issue,  the  plaintiff  shall  be  required  to  es-  F«eta  m  iw 
tablisb,  and  the  defendant  may  controvert,  the  time  when  such  defen-  by  piJiatiir. 
danC  entered  into  the  possession  of  the  premises ;  the  time  during 
which  he  enjoyed  the  mesne  profits  thereof;  and  tbe  value  of  such 
profits ;  and  the  record  of  the  recovery  in  the  action  of  ejectment, 
shall  not  be  evidence  of  such  time. 

2  49.  On  such  trial,  the  defendant  shall  have  the  same  ri£:ht  to  set  set-offbyde 

.  1  1  •  fondant, 

off  permanent  miprovements  made  on  the  premises,  to  the  amount  of 
the  plaintiff's  claim,  as  is  now  allowed  by  law.  And  in  estimating 
the  plaintiff's  damages,  the  value  of  the  use  by  the  defendant  of  any 
improvements  made  by  him,  shall  not  be  allowed  to  the  plaintiff. 

S  50*  The  plaintiff  shall  not  be  entitled  to  recover  the  rents  and  £)(tontorrc- 

'  covery* 

profits  of  the  land  so  recovered,  for  any  longer  term  than  six  years. 

S  51«  If  DO  issue  of  fact  be  joined  on  such  suggestion,  or  if  jadg-  Anening 
ment  thereon  be  rendered  against  the  defendant  by  default,  on  de-dofaul^&c. 
murrer  or  otherwise,  a  writ  of  inquiry,  to  assess  the  value  of  such 
mesne  profits,  shall  be  issued,  of  the  execution  of  which,  the  same  no- 
tice shall  be  given  to  the  defendant,  or  his  attorney,  as  in  other  cases. 

S  52.  Upon  the  execution  of  such  writ^  the  plaintiff  shall  be  re-  Procoedingi. 
quired  to  establish  the  same  matters  herein  before  required,  in  the 
case  of  an  issue  being  joined,  and  the  defendant  may,  in  like  manner, 
controvert  the  same,  and  make  any  set-off  to  which  he  shall  be  en- 
titled ;  and  the  jury  shall  assess  the  damages  in  the  same  manner. 
The  same  proceedings  shall  be  had  on  such  writ,  and  it  shall  be  re- 
turned, as  in  other  cases,  with  the  inquisition  taken  thereon. 

S  53.  Upon  such  inquisition,  or  upon  the  verdict  of  the  jury  in  the  Judgment. 
case  of  an  issue  being  joined,  the  court  shall  render  judgment  as  in 
actions  of  assumpsit  for  use  and  occupation,  which  shall  have  the  like 
eflect  in  all  respects. 

S  54.  If  the  plaintiff  in  ejectment  shall  have  died  after  issue  joined  Proco«dinffi» 
Or  judgment  therein,  his  personal  representatives  may  enter  a  sug-  piainuff! "" 
gestion  of  such  death,  of  the  granting  letters  testamentary  or  of  admi- 
nistration to  them,  and  may  suggest  their  claim  to  the  mesne  profits 
of  the  premises  recovered,  in  the  same  manner  and  with  the  like  ef- 
fect, as  the  deceased ;  and  the  same  proceedings,  in  all  respects  shall 
be  had  thereon. 

S  55.  If  the  action  be  brought  to  recover  the  dower  of  any  widow,  ib.  on  re 
which  shall  not  have  been  admeasured  to  her  before  the  commence- Sowe?/*^ 
ment  of  such  action,  instead  of  a  writ  of  possession  being  issued,  such 
plaintiff  shall  proceed  to  have  her  dower  assigned  to  her  in  manner 
following: 
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TITLE  s.       1^  Upon  the  filing  of  the  record  of  judgment,  the  court,  upon  the 
motion  of  the  plaintiff,  shall  appoint  three  reputable  and  disinterested 

pfliiffirfi  Ike* 


Ml  to  be  ap-  freeholders,  commissioners,  for  the  purpose  of  making  admeasurement 


of  the  dower  of  the  plaintiff,  out  of  the  lands  described  in  the  recohi ; 
and  the  commissioners  so  appointed,  shall  proceed  in  like  manner, 
possess  the  like  powers  and  be  subject  to  the  like  obligations  and  con- 
trol, as  commissioners  appointed  pursuant  to  the  seventh  Title  of  the 
eighth  Chapter  of  this  act : 
Proeeedinp  3.  The  report  of  the  commissioners  may  be  appealed  from  by  anj 
P^  party  to  the  action,  within  the  same  time,  and  the  like  proceedings 

shall  be  had  thereupon,  as  are  prescribed  in  the  said  seventh  Title  of 
the  said  eighth  Chapter : 
Writ  of  pot-  8.  Upon  the  confirmation  of  the  report  of  the  commissioners,  a  writ 
of  possession  shall  be  issued  to  the  sheriff  of  the  proper  county,  de- 
scribing the  premises  assigned  for  the  dower,  and  commanding  the 
sheriff  to  put  the  defendant  in  possession  thereof. 

CotiB.  S  56.  The  costs  and  expenses  incurred  in  such  admeasurement  of 

dower,  shall  be  subject  to  the  provisions  contained  in  the  seventh 
Title  of  the  eighth  Chapter  of  this  act. 

Ejgctnaentby  $  57.  No  action  of  cjectment  shall  hereafter  be  maintained  by  a 
mortgagee,  or  his  assigns  or  representatives,  for  the  recovery  isi  the 
possession  of  the  mortgaged  premises. 


mortfagtes. 


TITLE  II. 

PROCEEDINGS  TO  COMPEL  THE  DETERMINATION  OF  CLAIMS  TO 

REAL  PROPERTY,  IN  CERTAIN  CASES. 

8sc.  1.  Who  entitled  to  proceed  under  thii  Title. 

2.  Notice  to  be  lerTed  on  claimant;  its  eontenta. 
8.  Upon  wbat  personi  and  how  to  be  senred. 
4.  Role  for  appearance  of  claimant,  how  to  be  entered. 
6.  Claimant  to  q^pear  by  senring  notice. 

6.  Judgment  for  wantof  iqtpearance,  &c.;  its  eifecta. 

7.  Plea  in  bar  of  certain  matters;  judgment  thereon,  &e. 

8.  Disclaimer  of  right,  costs  thereon  and  effect  of. 

9.  If  title  claimed,  to  declare  in  ejectment. 

10.  What  to  be  deemed  pleading,  within  the  rule. 

11.  Rule  upon  filing  declaration  in  ejectment. 

12.  Pleadings  and  proceedings  thereon. 

18.  Right  of  possession  not  required  in  certain  eases,  &c. 

14.  Effect  of  judgment  in  such  action. 

15.  Writ  of  possession  and  mesne  profits. 

16.  Exception  as  to  rerersions,  &c. 

17, 18  &  19.  Proceedings  under  this  Title  against  non-residenta  hsri^gagiBlB. 
20.  In  what  cases  rule  to  i^»pear  and  pkad,  may  be  had. 

Who  may        S  1-  Where  any  person,  singly,  or  he  and  those  whose  estate  h^ 
^^''''^'^''^'      has,  shall  have  been  for  three  years  in  the  actual  possesBion  of  an^ 
lands  or  tenements,  claiming  the  same  in  fee  or  for  life,  he  inay  cooft- 
pel  a  determination  upon  any  claim  which  any  other  pefsomna/ 
make  to  any  estate  in  fee  or  for  life,  in  possession,  reyersioii  or  re- 
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nunder,  to  such  lands  and  tenements,  in  the  manner  and  by  the  pro-  '^^^^  ^ 
Tecdingg  herein  after  specified.  v^V^h>/ 

S  S.  He  shall  serve  a  notice,  subscribed  with  his  name  and  place  xotiMteiM 
if  residence,  on  such  claimant,  stating,  oont«itk 

1*  Hb  right  to  the  premises  demanded,  in  a  brief  manner,  and 
wfaedier  his  estate  therein  is  in  fee  or  for  Ufe,  and  whether  he  holds 
the  same  as  heir,  devisee  or  purchaser,  with  the  source  or  means  by 
which  his  right  immediately  accrued  to  him : 

t»  Tlie  premises  claimed,  with  the  same  certainty  as  herein  before 
required  in  a  declaration  in  ejectment : 

a.  That  such  premises  then  are,  and  for  the  three  years  preceding 
lodi  notice  have  been,  in  his  actual  possession,  or  in  the  actual  pos- 
nssion  of  himself  and  those  from  whom  he  derives  his  title :  and, 

4.  That  the  person  to  whom  such  notice  is  directed,  unjustly 
claims  title  to  such  premises,  and  that  unless  such  person  appear  in 
die  snpreme  court  within  the  time,  and  assert  his  claim,  in  the  man- 
ner provided  by  law,  he  and  all  persons  claiming  under  him,  will  be 
fxever  barred  from  all  claim  to  any  estate  of  inheritance  or  freehold, 
in  possession,  reversion  or  remainder,  to  the  premises  described  in 
SQcli  notice* 

S  8.  Such  notice  can  be  directed  to  and  served,  only,  upon  a  per-  upon  wbooi 
mm  being  at  the  time,  of  full  age  and  not  insane,  nor  imprisoned  on  blSmTiZi!* 
any  criminal  charge  or  convictifHii,  and  not  being  a  married  woman ; 
and  it  shall  be  served  by  delivering  a  copy  thereof  personally  to  the 
individual  to  whom  it  is  directed. 

S  4.  Upon  any  day  in  any  term  of  the  supreme  court  afler  the  ser-  Bale  for 
rice  of  such  notice,  the  person  who  caused  the  same  to  be  served,  on  ^^'p^*"^ 
filing  a  copy  of  such  notice,  with  an  aflSdavit  of  the  due  service  there- 
of as  herein  required,  may  enter  a  rule  of  course,  requiring  the  per- 
son on  whom  such  notice  was  served  to  appear  and  plead  thereto. 
Within  forty  days  after  the  entry  of  such  rule. 

S  5.  Such  appearance  shall  be  made  by  serving  notice  thereof  on  h«w  to  t^ 
the  person  in  whose  behalf  such  rule  was  entered,  or  on  his  attor*  ''^' 

S  6.  If  such  person  shall  not  appear  and  plead,  within  the  time  jodgmost  for 
Umited  in  the  rule,  the  court  shall  direct  his  default  to  be  entered,  S«,  iST'' 
hnd  judgment  shall  be  rendered  upon  such  defiiult,  in  like  manner, 
hnd  with  the  like  effect,  as  if  such  penon  had  appeared  and  disclaim- 
ed, as  herein  after  provided ;  except  that  no  costs  shall  be  adjudged 
against  either  party. 

S  7.  Such  person  may  plead  in  bar  of  all  further  proceedings,  that  cmuui  oMt^ 
neitlier  the  par^  serving  such  notice,  nor  he  and  those  whose  estate  ^!?l:llSdim». 
he  has,  have  been  in  the  actual  possession  of  the  premises  claimed, 
bt  three  whole  years  before  the  service  of  such  notice.    And  if  judg- 
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TITLES.  loent  ba  given  in  favor  of  such  plea,  all  further  proceedingB  shall  be 
barred,  and  die  person  so  pleading  shall  recover  his  costs.  If  judg- 
ment be  given  against  such  plea,  the  party  pleading  may  be  required 
by  rule,  to  be  entered  as  of  course,  to  plead  to  the  title  within  twenty 
days  after  service  of  a  notice  of  such  rule  ;  and  in  case  he  shall  omit 
so  to  plead  within  that  time,  the  like  judgment  shall  be  had  against 
him  as  if  he  had  disclaimed,  as  provided  in  the  next  section. 

S  8.  Such  person  may  by  plea  disclaim  all  right,  title  and  claim  to 
any  estate  of  inheritance  or  of  freehold  in  the  premises  described  in 
the  notice,  and  which  shall  also  be  described  in  such  plea  ;  in  which 
case  judgment  of  discontinuance  shall  be  entered  with  costs,  to  him ; 
but  he  and  all  persons  claiming  under  him,  by  title  accruing  subse- 
quently to  the  service  of  the  notice  herein  before  provided,  shall  be 
forever  barred  from  all  claim  to  any  estate  of  inheritance  or  freehold 
in  the  siiid  premises. 

'^th'^i^'^id  ^  ^'  ^^  ^^^^  person  claims  title,  in  fee  or  for  life,  in  possession, 
reversion  or  remainder,  he  shall  declare  against  the  person  serving 
sQch  notice,  as  in  an  action  of  ejectment,  and  shall  thereupon  become 
plaintiff  in  such  action. 

§  10.  Such  declaration,  or  any  plea  herein  before  allowed,  shaU 
be  deemed  a  pleading  within  the  rule  requiring  an  appearance  and 
plea  as  herein  before  provided. 

S  11.  If  a  declaration  in  ejectment  be  filed  and  served  as  herein 
provided,  the  plaintiff  therein  may  enter  a  rule  requiring  the  defendant 
to  plead  thereto  within  twenty  days  after  the  service  thereof,  in  the 
same  manner  and  with  the  like  effect  as  in  personal  actions. 

S  12.  Such  defendant  shall  demur  or  plead  thereto  in  the  same 
manner  as  herein  before  provided,  and  the  like  proceedings  in  all  r^ 
spects  shall  be  had,  and  with  the  like  effect,  except  as  herein  others 
wise  provided. 

S  13.  If  such  plaintiff  claim  the  premises  in  question  by  virtue  of 
any  estate  in  remainder  or  reversion,  he  shall  not  be  required  to  es- 
tablish an  immediate  right  to  the  possession  of  such  premises;  but  if 
a  verdict  be  found  in  his  favor,  the  time  when  he  will  be  entitled  t9 
such  possession,  shall  be  specified  in  such  verdict. 

S  14.  In  such  action  of  ejectment,  a  judgment  obtained  by  either 
party,  shall  be  conclusive  against  the  other  party,  as  to  the  title  es^ 
tablished  in  such  action;  and  also  against  all  persons  claiming  under 
such  party  by  title  accruing  subsequently  to  the  service  of  the  notice 

herein  before  provided. 

^^'•LnuSd*"      ^  ^^'  "f  ^®  plaintiff  recover  and  be  entitled  to  the  immediate  po*- 

iiMuoprofitf.  session  of  the  premises,  he  shall  be  entitled  to  a  writ  of  possession  as 

herein  before  provided,  and  may  recover  the  value  of  the  use  and<oc« 
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copation  of  the  premises,  by  a  suggestion  on  the  record,  in  the  same  '^^^^^-  3. 
manner  as  other  plaintiflb  in  ejectment.  v^^v*^^ 

S  16.  If  such  plaintiff  recover  upon  any  title  in  reversion  or  re-  Jj'^***°J: 
mainder,  by  virtue  of  which  he  shall  not,  at  the  time  of  such  recove-»i* 
ly,  be  entitled  to  the  immediate  possession  of  the  premises  in  contro- 
versy, no  writ  of  possession  shall  issue  upon  such  judgment,  nor  shall 
any  claim  to  damages  be  suggested  upon  the  record;  but  whenever 
such  plaintiff,  or  those  claiming  under  him,  shall  be  entitled  to  such 
possession,  an  action  of  ejectment  may  be  brought  for  the  recovery 
thereof,  as  in  other  cases. 

S 17.  When  the  person  intended  to  be  proceeded  a^cainst  under  the  Proeoedingi 
provisions  of  this  Title,  shall  not  be  a  resident  of  this  state,  and  shall  r(Mid«nts. 
ix)t  have  been  personally  served  with  the  notice  specified  in  the  second 
8ecti(m  of  this  Title,  the  party  seeking  to  avail  himself  of  the  provi- 
sions of  this  Title,  may  present  a  petition  to  the  supreme  court,  set- 
ting forth  such  facts,  together  with  a  copy  of  sucli  notice ;  which  pe- 
tition, together  with  the  facts  stated  in  such  notice,  shall  be  verified 
by  his  a£Sdavit. 

S  18.  Such  affidavit  shall  also  set  forth,  whether  the  party  pro- ib. 
ceeded  against  has  any  agent  or  agents  within  this  state,  and  the  names 
and  residence  of  such  agents,  if  any  are  known. 

^19.  The  court  may  thereupon,  in  its  discretion,  make  order  for  n». 
the  service  of  such  notice  upon  such  agent  or  agents. 

S  30.  Upon  due  proof  of  the  service  of  such  notice  in  the  manner  Rui«uieroon. 
directed,  such  court,  upon  the  application  of  the  party  giving  such  no- 
tice, if  no  good  cause  to  the  contrary  appear,  and  if  the  party  pro- 
ceeded against  shall  not  have  appeared  pursuant  to  the  provisions  of 
this  Title,  may  direct  a  rule  to  appear  and  plead,  as  prescribed  in  the 
fourth  section  of  this  Title ;  and  thereafter  such  proceedings  may  be 
had,  and  with  the  like  effect,  as  in  other  cases. 


TITLE  III. 

OF  THE  PARTITION  OF  LANDS  OWNED  BY  SEVERAL  PERSONS. 

8bc.  1.  Who  may  apply  for  partition;  to  what  courts. 
2.  Guardians  for  minors  to  be  appointed. 
8.  Powers  of  goardians;  effeet  of  their  acts. 
4.  Bond  to  be  giren  by  guardians,  its  penalty,  &c. 
6.  Contents  of  petition  for  partition. 

6.  Persons  who  may  be  made  parties. 

7.  Fact  of  unknown  owners,  &:c.  to  be  stated  in  petition. 

8.  Crediton  by  judgment,  mortgage,  &c.  need  not  be  parties. 

9.  Effect  of  partition  as  to  such  crediton. 

10.  Copy  of  petition,  &c.  on  whom  and  when  tobe  senred. 

11.  Notice  of  presenting,  to  whom  to  he  directed. 

12.  Notice,  &c.  how  published  or  senred  as  to  absent  or  unknown  parties. 
18.  Rule  to  appear  and  answer,  when  to  be  granted. 

14.  Notice  of  such  rule  how  senred. 
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TITLK  S.    Ssc.  16.  Who  Bny  Mffeumtd  defind;  how  uAmittfA 

16.  FleM  hj  defendants;  noCiee  of  special  matters. 

17.  RepUcatioBs  and  fiirtlier  pleadings. 
IS.  ProeeedingB  when  co-ienanej  is  denied  bj  ddendanf. 
19.  Trial  of  bsne  joined;  amendin|(  petitioB,  he 
2D.  Wlien  new  parties  may  be  made  drfindants. 

21.  Their  rig^t  to  trial;  trials  in  other  amcadascata. 

22.  Proof  and  abstract  of  title,  in  case  of  defimk. 
2S.  Court  to  ascertain  and  determine  rights  of  parties;  jndgmcBln. 

24.  Proceedings  when  rights  of  some  cannoC  be  aseeitained. 

25.  CommissioDers  to  make  partition;  rale  therefor. 

26.  Comt  to  snpplj  racancies  in  commissioners. 

27.  Oath  of  commissioners;  where  and  whoi  to  be  filed. 
TSl  To  make  partition,  or  retom  that  it  cannot  be  made. 
29.  How  to  be  made,  shares  how  to  be  designated,  sunrejon,  fte. 

80.  Report  to  be  made,  its  contents. 

81.  An  to  meet,  but  majority  may  act. 

88.  Their  fees  and  expenses  of  partition,  how  ascertained  and  paid. 
38.  Report  to  be  prored,  &c.  and  filed. 
84.  Setting  aside  report  and  appointing  new  eommissioDers. 
86.  Judgment  on  eonfirmation  of  report;  its  efiect. 

86.  Persons  and  cases  not  affected  by  the  judgment. 

87.  When  premises  or  part  of  them  may  be  ordered  to  be  sold. 

88.  Comt  to.direet  teims  of  credit  for  certain  portions. 

89.  How  sneh  credit  to  be  secored. 

40.  When  and  in  whose  names  separate  securities  to  be  taken. 

41.  Secorities  to  whom  to  be  delirered. 

42.  Role  reqniring  clerk  to  search  for  incumbranees. 
48.  To  search  for  and  report  incumbrances ;  expenses. 

44.  Portion  of  money  arising  on  sale  of  incumbered  interest,  to  be  broii|^iato  eovt 
46.  Application  by  owner  of  such  interest,  for  money. 

46.  Proceedings  thereon  to  ascertain  amount  o(  incumbiances. 

47.  Distribution  among  incombiancers. 

48.  Incumbiances  to  be  satisfied  by  clerk;  expenses. 
4B.  Other  parties  not  to  be  delayed  by  foregoing  proceedings- 

60.  Sale  of  dower  or  otiier  life  estates  in  premises. 

61.  Such  interest  to  pass  by  such  sale. 

62.  Gross  sum  to  h€  paid  to  owner,  with  his  assent. 

68.  Proceedings  if  consent  be  not  gifen. 
64.  Proportions  to  be  inrested  in  different  cases. 
66.  Duty  of  court  when  owners  of  such  estates  are  unknown. 

66.  Notices  of  sales  by  commissioners,  how  giren. 

67.  Mode  of  conducting  sale. 
66.  Purchases  by  commissioners  and  goardians,  yoid. 

69.  Report  of  sale,  how  to  be  made;  its  contents. 

60.  Order  for  conreyances  on  confirmation  of  sale. 

61.  Conyeyances  to  be  recorded;  their  effect 

63.  Costs  and  expenses,  how  and  to  whom  to  be  paid. 

68.  Proceeds  of  sale  how  to  be  dirided  and  paid. 

64.  Shares  of  known  infants,  how  disposed  of. 
66.  Shares  of  absent  and  unknown  owners. 

66.  Shares  of  tenants  in  dower,  or  for  life,  &e. 

67.  Security  to  refund,  may  be  required  (com  parties. 
6B.  Securities  to  be  taken  in  name  of  clerk,  except,  &e. 

69.  Doty  of  cleric  to  receire  monies  and  account. 

70.  Inrestments  how  to  be  made;  how  discharged,  &c. 

71.  Suits  thereon,  not  to  abate  by  death  of  elert. 

72.  Costs  of  partition,  how  assessed  and  collected. 

73.  Costs  against  petitioners  on  n(m'«uit,  &c. 

74.  Remoral  of  proceedings  from  common  pleas,  &o.  to  supreme  eoutf . 
76.  Writs  of  error  on  judgments  in  partition. 

76.  Summons  and  scTenuice  of  co-plaintiff,  &c.  unnecessary. 

77.  ESrror  may  be  assigned  by  any  one  plaintiff,  &c. 

78.  Judgment  upon  writ  of  error. 

79.  Power  of  chancery  to  decree  partitions  and  sales. 

80.  Proceedings  to  be  as  herein  before  directed. 
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S  !!•  llie  DOtioe  of  such  application  shall  be  direoted  to.  all  the  titls3. 
parties  who  are  known,  and  whose  interests  are  known,  and  to  those  h^*^*'!^' 

1111.  .  .  NoUcoImiw 

wno  are  known  but  whose  interests  are  uncertaua,  amtingent  or  nn-  directed. 
known,  by  name,  and  generally  to  all  others  unknown,  having  or 
cJaiming  any  interest  in  such  premises.* 

S  18-  If  any  parties,  haviii^  such  interest,  are  unknown,  or  if  either  Notice,  fcc 
fit  the  known  parties,  whether  minors  or  of  full  age,  reside  out  of  this  or  ^IL^t'^ 
state,  or  can  not  be  found  therein,  and  such  facts  be  made  iO'  appear  £!IS£hodt'' 
to  the  Gottrt  by  affidavit,  the  petition  and  notice  may  be  served  on  such, 
unknown  or  absent  party,  by  publishing  the  same  for  three  months 
prevMHis  to  the  presentation  of  such  petition,  once  in  each,  week, 
successively,  in  the  state  paper  and  in  a  newspaper  printed  in  the 
county  where  the  premises  are  situated,  if  there  be  any,  and  if  there 
be  none,  then  in  a  newspaper  printed  in  the  city  of  New-York,  which 
shall  be  equivalent  to  a  personal  service  on  such  known  or  unknown 
parties.     Or  instead  thereof,  with  respect  to  any  known  absent  par-  or  Mrred 
ty,  such  petition  and  notice  may  be  served  personally,  out  of  this  wSmt  pu^^ 
state,  forty  days  previous  to  its  presentation,  without  publishing  the 
same.* 

S  13.  Upon  the  presentation  of  such  petition,  and  due  proof  being  Kai«  to  ap- 
made  of  the  service  or  publication  thereof,  with  notice  as  aforesaid,  !m.  ^ 
and  of  the  facts  justifying  the  mode  of  publication,  the  court  shall,  by 
rule,  order  the  parties  interested  in  the  premises,  and  who  did  not  join 
in  such  petition,  whether  known  or  unknown,  and  whether  the  share 
or  interest  is  known  or  unknown,  or  whether  they  are,  or  may  be- 
come, entitled  to  any  beneficial  interest  in  the  premises  in  reversion, 
remainder,  or  by  any  executory  devise,  contingency  or  otherwise,  to 
appear  and  show  title  to  the  proportions  which  they  may  claim  of  the 
premises  set  forth  in  the  said  petition,  and  to  answer  the  said  petition 
within  the  usual  time  allowed  for  pleading  in  the  said  court.'' 

S  14.  Notice  of  such  rule,  and  all  other  notices  in  any  subsequent  service  of 
poceedings,  unless  otherwise  specially  directed,  may  be  served  by  S?.***^*    "' 
affixing  the  same  in  the  office  of  the  clerk  of  the  court,  which  shall 
be  equivalent  to  personal  service  on  the  party  to  be  affected  thereby. 

$15.  Any  person  having  any  interest  in  the  premises,  or  having  who  may 
any  claim  by  which  he  may  become  interested  at  any  future  time,  in  ^^^'^' 
reversion,  remainder,  or  by  any  executory  devise,  contingency  or  oth- 
erwise, and  whether  such  interest  be  present  and  vested  or  contingent, 
and  whether  such  parties  or  their  interest  be  known  or  unknown, 
may,  within  the  time  prescribed  in  such  rule,  or  within  such  further 
time  as  the  court  may  allow  for  the  purpose,  appear  and  answer  to 
the  said  petition  as  to  a  declaration.     If  such  person  be  not  named  as  How  admii- 
a  party  in  the  petition,  he  may  be  admitted  to  appear  and  answer  the 

(6)  1  R.  L.  p.  607,  §  2.    (7)  n>.  §  S  ft  14. 
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TITLB3.  same,  as  a  defendant,  by  the  court  or  by  any  yanigB  ihfami  in  vaca- 
tion, upon  his  petition  accompanied  by  an  affidavit  of  hia  iniereat^ 

S  16.  Any  party  appearing,  may  plead  either  separately  or  jointly, 
with  one  or  more  of  his  co-defendants,  that  the  petitioiiers  or  any  of 
them,  at  the  time  of  presenting  such  petition,  were  not  in  the  posses- 
sion of  the  premises  in  question,  or  any  part  thereof;  or  that  tbe  de- 
fendants or  any  of  them  did  not  hold  the  premises  togi^her  with  the 
petitioners,  at  the  time  of  the  conomencement  of  the  proceedings,  as 
alleged  in  the  petition ;  and  under  the  last  mentioned  plea,  the  defen- 
dant pleading  it,  may  give  notice  of  any  special  matter  to  sustain  such 
plea,  and  may  give  evidence  thereof  cm  the  trial  as  if  the  same  had 
been  pleaded.* 

S  17.  Replications  and  further  pleadings  may  be  had  between  the 
parties  respectively,  according  to  the  practice  of  the  court,  as  in  per- 
sonal actions,  until  an  issue  or  issues  in  law  or  in  feet,  be  joined  be- 
tween the  said  parties  or  some  of  them.* 

owfaii  otuf     $  18.  Whenever  the  joint  tenancy  or  tenancy  in  conmKm  of  any 

MmAMOL  defendant  shall  be  denied  by  a  co-defendant,  and  it  shall  become  ne- 
cessary to  determine  the  same,  in  order  to  effect  a  complete  and  final 
partition,  so  far  as  the  rights  of  the  parties  are  concerned,  the  court 
may  direct  an  issue  to  be  formed  on  the  record,  and  may  direct  the 
jury  to  inquire  into,  try  and  determine  as  well  the  tenancy  of  the  de- 
fendant so  denied,  as  the  other  issues  joined  on  such  pleadings* 

Tridof  M-  ^  iQ^  ^i  issues  so  joinod  shall  be  tried,  and  the  like  prooeedinga 
fer  the  trial  thereof  shall  be  had,  and  bills  of  exception  nuiy  be  takm 
and  demurrers  to  evidence  filed,  and  the  court  may  set  aside  verdicts 

AsModiiif  and  grant  new  trials  therein,  as  in  personal  actions ;  and  either  before 
*  or  after  the  trial  of  any  such  issue,  the  court  may  permit  the  petitioo 
and  all  subsequent  proceedings  to  be  amended,  so  as  to  represent  trulj 
the  rights  claimed  by  any  party.* 

Mtw  pwtiw.  ^  20.  The  court  may  allow  any  amendment  of  the  pleadings  or 
proceedings,  so  as  to  make  defendant  thereto,  any  person  who  siudi 
have  appeared  in  the  course  of  the  proceedings,  to  be  interested  in  the 
premises,  by  any  will,  deed  or  grant  from  any  person  who  is  a  driend- 
ant  in  such  partition,  and  who  might  originally  have  been  made  ds* 
fendant,  if  his  interest  had  then  existed  or  been  known ;  but  no  pe^ 
son  shall  be  so  made  defendant  without  forty  days'  notice  of  the  mo- 
tion to  that  effect  being  personally  served  on  him,  or  published  three 
nx)nths,as  in  the  case  of  an  original  application.^^ 

Tjjrftuir  5  21.  After  any  such  amendment,  any  party  whose  rights  are  af- 
fected thereby,  and  who  has  not  had  an  opportunity  to  sustain  ti$ 
claim,  shall  be  entitled  to  have  an  issue  made  up  and  tried,  to  dete^ 

(8)  lR.L.p.607,§S&14.    (9)  n>.  §  8.    (10)  Ib.§8,aad  Lawtof  IStl.p.  Ifl. 
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« 

iniiM  sach  right;  and  the  court  may,  after  an  amendment  in  any  odi-  tttlbs. 
er  case,  where  it  may  be  deemed  proper,  order  a  trial  to  be  had.**       v^v^h/ 

S  22,  If  the  de&ult  of  any  of  the  defendants,  whether  known  or  Proof,  ao.  ^r 
onknown,  shall  hare  been  entered,  the  court  shall  require  the  petition-  tain  ouei. 
ers  to  exhibit  proof  of  their  title,  and  an  abstract  of  the  conveyances 
by  which  the  same  is  held.  Such  proof  may  be  taken  in  open  court, 
or  by  the  clerk  thereof,  on  a  reference  for  that  purpose.  And  in  either 
case,  the  proof  given  and  the  abstract  furnished,  shall  be  filed  with 
tbeclerk." 

S  S3.  Hie  court  shall  ascertain,  from  the  proofs  so  taken,  in  case  Rights  of  pkr- 
of  a  default ;  or  from  the  confession,  by  plea,  of  the  parties,  if  they  ap-  (^SuuMd^Ste. 
peared;  or  from  the  verdict  of  the  jury,  by  which  any  issue  of  fact 
shall  have  been  tried;  and  shall  declare,  the  rights,  titles  and  interest 
rf  the  parties  to  such  proceedings,  plaintiffs  as  well  as  defendants,  so 
far  as  the  same  shall  have  appeared ;  and  shall  determine  the  rights 
of  the  said  parties  in  such  lands,  tenements  or  hereditaments,  and  give 
ju^ment  that  partition  be  made  between  such  of  them  as  shall  have 
any  right  therein,  according  to  such  rights.*^ 

S  2i.  If  after  the  trial  of  any  such  issues,  or  afler  judgment  by  de-  when  nghta 
fiiult,  confession  or  otherwise,  against  those  parties  who  are  known,  not  bo  ucer- 
the  part  or  interest  of  any  parties  who  shall  not  have  pleaded  in  the 
cause,  whether  known  or  unknown,  in  and  to  such  premises,  shall  not 
have  appeared  by  the  evidence  in  the  cause,  then  the  said  court  shall 
give  judgment  that  partition  be  made,  so  fer  as  the  rights  or  interests 
of  the  parties  who  are  known,  and  who  have  appeared  in  the  said 
cause,  have  been  ascertained,  and  the  residue  of  the  premises  shall  re- 
main for  the  parties  whose  interests  have  not  been  ascertained,  subject 
to  division  between  them  at  any  future  time.*^ 

0  25.  Whenever  any  judgment  of  partition  shall  be  rendered  as  coi 
aforesaid,  the  court  shall,  by  rule,  appoint  three  reputable  freeholders, 
commissioners,  to  make  the  partition  so  adjudged,  according  to  the  re- 
spective rights  and  interests  of  the  parties,  as  the  same  were  ascertain- 
ed and  determined  by  such  court;  and  in  such  rule  the  court  shall 
designate  the  part  or  shares  which  shall  remain  undivided,  for  the 
owners  whose  interests  shall  be  unknown  and  not  ascertained.^^ 

S  26.  If  the  persons  so  appointed  commissioners,  or  either  of  thein,  vacudei. 
shall  die,  resign  or  neglect  to  serve,  the  court  may,  from  time  to  time, 
appoint  others  in  their  places. 

$27.  The  commissioners,  before  proceeding  to  the  execution  of  oath  of 
dieir  duties,  shall  severally  be  sworn  or  affirmed,  before  any  oflSicer  S^ 
authorised  to  take  affidavits,  honestly  and  impartially  to  execute  the 
trust  reposed  in  them,  and  to  make  partition,  as  directed  by  the  court; 

(11)  IB.  L.  p.  GOT,  $8,  and  Laws  of  1821,  p.  122.    (12)  1  R.  L.  p.  608,  §  8.    (13)Ib.§ 
SfclS.    (14)  Ib.§Sfc4. 

TOL.  II.  41 


iinnumoQ* 
en. 


com- 
misaioDer^, 


QjH^  REVISED  STATUTES  OF  [FAW.m. 

TITLE  3.  which  oath  shall  be  filed  with  the  clerk  of  the  oourt,  at,  or  befbra,  the 
^■^"^^'^^  coming  in  of  the  report  of  such  commissioners.^' 

To  make  par-  $  28.  The  commissioncrs  shall  forthwith  proceed  to  make  partition, 
(Kxxirding  to  the  said  judgment  of ,  the  court,  unless  it  shall  appear  to 
them,  or  any  two  of  them,  that  partition  of  such  real  e^ate  caiUMt  be 
piade,  without  great  prejudice  to  the  owners  thereof^  in  whidi  caie, 
they  shall  make  a  return  of  such  fact  to  the  court,  in  writiDgii  under 
their  hands. '^ 

How  to  be        S  29.  In  making  partition,  the  commissioners  shall  divide  the 


^'^  real  estate,  and  allot  the  several  portions,  and  shares  thereof  to  the  re- 
spective parties,  quality  and  quantity  relatively  considered  by  tfaeB^ 
according  to  the  respective  rights  and  interests  of  the  parties  ao  ad- 
judged by  the  court,  designating  the  several  shares  and  ffortiiam  ky 
posts,  stones,  or  other  permanent  monuments;  and  they  majr  emphy 
a  surveyor,  with  the  necessary  assistants,  to  aid  them  thereiii*^^ 

^^'}  of  S  30.  The  commissioners  shall  no^ke  a  full  and  ample  report  of 
•n,  fce.  their  proceedings,  under  the  hands  of  any  two  of  them,  apeci^riiig 
therein  the  manner  of  executing  their  trust,  and  deaeribing  the  land 
divided  and  the  shares  allotted  to  each  party,  with  the  quantity^  cour- 
ses and  distances  of  each  share,  and  a  description  of  the  poats^  stones 
or  other  monuments  thereof,  and  the  items  of  their  charges.'^ 
AJi  mmtet,  ^31.  All  the  commissioners  must  meet  together  in  ^  perfbrm- 
ance  of  any  of  their  duties;  but  the  acts  of  a  Boajority  so  mot,  shall 
be  valid. 

FoM  and  ex-  $  32.  The  expeusos  of  the  commissioners,  including  the  expenses 
of  a  surveyor  and  his  assistants,  when  they  shall  be  employed,  shril 
be  ascertained  and  allowed  by  the  court;  and  the  amount  thereof  to- 
gether with  the  fees  allowed  by  law  to  the  commissi<»ieFa,  abell  be 
paid  by  the  petitioners,  and  shsdl  be  allowed  to  theoa  aa  past  of  the 
ooats  to  be  taxed.^® 

B^  ^b«      ^  33.  The  said  report  shall  be  proved  or  acknowledged  before  some 

and  filed,      officer  authorised  to  take  the  proof  of  deeds,  in  the  same  manner  thit 

deeds  are  required  to  be  proved  or  acknowledged,  to  entitle  them  io 

be  recorded,  and  shall  be  filed  in  the  office  of  the  clerk  of  the  eeart.'' 

Setting  ande  S  34.  On  good  cause  shown,  the  court  may  set  aside  the  report,  and 
appoint  new  commissioners  as  oflen  as  may  be  necessary,  who  shall 
proceed  in  like  manner  as  above  directed. 

Judgment  on  §  35,  Upon  any  report  of  the  commissioners  being  confirmed  by 
the  court,  judgment  shall  thereupon  be  given,  that  such  partiiioB  be 
firm  and  eflfectual  forever,  and  such  judgment  shall  be  binteg  and 
conclusive, 

1.  On  all  parties  named  therein,  and  their  legal  representatives, 
who  shall,  at  the  time,  have  any  interest  in  the  premises  divided,,  as 

'  (15)  1  R.  L.  p.  60S,  §  3  &  4.    (16)  lb.  $4. 
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dUmeM  in  fte,  or  B6  tetoUdts  ibi'  years,  or  as  entitled  to  the  ferersiot),  'title  i 
mnaiiid^r  or  inheritance  of  sueb  premises  after  the  termination  of  any  ^^^v*^^ 
partkhdar  estnte  therein ;  <ir  who,  by  any  contingency  contained  in 
ally  wilier  grant  or  otherwise,  may  be  or  may  become  entitled  to  any 
beneficial  interest  in  the  premises ;  or  who  shall  have  any  interest  in 
any  madivided  share  of  the  premises,  as  tenant  for  years^  ibr  life,  by 
the  curtesy,  or  in  dower : 

a.  On  all  persons  interested  in  the  premis^  who  may  be  nnknoWn, 
to  whom  notice  shall  have  been  given  of  the  applicaticHi  for  partition, 
by  such  publication  as  is  herein  before  directed:  and^ 

8.  On  all  other  persons  claiming  from  such  parties,  or  persons  or 
either  of  them.^'^ 

S  36.  But  such  judgment  and  partition  shall  not  aflfect  any  tenants,  vtnom  ami 
or  penons  having  claims  as  tenants,  in  dower,  by  the  curtesy  or  for  ^^SSi!^ 
life,  III  the  whole  of  the  premises  which  shall  be  the  subject  of  such 
partition ;  nor  diall  such  judgment  and  partition  preclude  any  person 
cDDept  such  as  are  specified  in  the  last  section,  from  claiming  any 
title  to  the  premises  in  question,  or  from  controverting  the  title  or  in- 
laveat  at  the  parties,  between  whom  such  partition  shall  have  been 
made.^^ 

5  ST.  If  the  commissicmers  so  appcrinted,  shall  report  to  the  court^  saieofpre- 
tfaat  the  lands,  tenements  or  hereditaments,  of  which  partition  shall  ?rtw  ^^ 
have  been  directed  as  aforesaid,  are  so  situated,  or  that  any  distinct  lot, 
tact  or  portion  thereof,  is  so  situated,  that  a  partition  thereof  cannot 
be  made,  without  great  prejudice  to  the  owners  of  the  same;  and  if 
the  court  shall  be  satisfied  that  such  report  is  just  and  correct,  the 
court  may  thereupon,  by  a  rule  to  be  entered  on  the  filing  of  the  said 
report,  order  the  commissioners  to  sell  the  premises  so  situated,  at  pub- 
lic auction,  to  the  highest  bidder.^^ 

SSS.  The  court  shall  direct,  in  such  order,  the  terms  of  credit  Tenns  of  cre- 
which  may  be  allowed,  for  any  portions  of  the  purchase  money  of 
which  it  shall  think  proper  to  direct  the  investment,  and  for  such  por- 
tions of  such  purchase  money,  as  are  required  by  the  provisions  here- 
in after  contained,  to  be  invested  for  tlie  benefit  of  any  unknown  own- 
ers, any  infents,  any  parties  out  of  the  state,  or  any  tenants  for  life,  in 
dower  or  by  the  curtesy. 

S  39.  The  portions  of  the  purchase  money  for  which  credit  shall  cndun  hew 
have  been  so  allowed,  shall  always  be  secured  at  interest,  by  a  mort- 
gage of  the  premises  sold,  by  a  bond  of  the  purchaser,  and  by  such  oth- 
er security  as  the  court  shall  prescribe. 

S  40.  The  commissioners  may  take  separate  mortgages  and  othet  separate  n- 
securities,  for  such  convenient  shares  or  portions  of  the  purchase  mo- 
ney, as  are  directed  by  the  court  to  be  invested  as  aforesaid,  in  the 

— *— — *- — ^— ^^— — ■-       ...  ■        .- 

(17)  1  R.  L.  p.  606,  §  4.    (18)  lb.  §  3,  4  &  15.    (19)  lb.  §  6. 
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TITLE  3.  which  oath  shall  be  filed  with  the  clerk  of  the  oourt,  at,  or  before,  the 
^^^"^^^  coming  in  of  the  report  of  such  commissioners.^'^ 

TWkt  par-  $  28.  The  commissioners  shall  forthwith  proceed  to  make  partition, 
mxxnrding  to  the  said  judgment  of  ^  the  oourt,  unless  it  shall  appear  to 
them,  or  any  two  of  them,  that  partition  of  such  real  estate  cannot  be 
made,  without  great  prejudice  to  the  owners  thereol^  in  which  case, 
they  shall  make  a  return  of  such  fact  to  the  court,  in  writing,  under 
thoir  baiHis.^^ 

How  to  be  S  29.  In  making  partition,  the  commissioners  shall  divide  the  said 
**'  '  real  estate,  and  allot  the  several  portions,  and  shares  thereof  to  the  re- 
spectire  parties,  quality  and  quantity  relatively  considered  by  them, 
according  to  the  respective  rights  and  interests  of  the  parties  so  ad- 
judged by  the  court,  designating  the  several  shares  and  portions  by 
posts,  atones,  or  other  pemument  monuments;  and  they  may  conploy 
a  surveyor,  with  the  necessary  assistants,  to  aid  them  therein.^* 

K<»poi.t  of        §  SO.  The  commissioners  shall  make  a  full  and  ample  report  of 

ooountuioo* 

•Mi^e*  their  proceedings,  tmder  the  hands  of  any  two  of  them,  speci^ring 
therein  the  manner  of  executing  their  trust,  and  deseribing  the  land 
divided  and  the  shares  allotted  to  each  party,  with  the  quantity,  cour- 
ses and  distances  of  each  share,  and  a  description  of  the  posts^  stones 
or  other  monuments  thereof,  and  the  items  of  their  charges^'* 

AJiiomaat,  ^  $1.  All  the  commissionors  must  meet  together  in  the  perform- 
ance of  any  of  their  duties;  but  the  acts  of  a  HMgority  so  met,  dtfdl 
be  valid. 

FeM  and  ex-  $  32.  The  oxpensos  of  the  commissioners,  inchiding  the  expenses 
of  a  surveyor  and  his  assistants,  when  they  shall  be  employed,  diaH 
be  ascertained  and  allowed  by  the  court;  and  the  amount  thereof,  to- 
gether with  the  fees  allowed  by  law  to  the  commissioners,  shall  be 
paid  by  the  petitioners,  and  shall  be  allowed  to  them  a&  past  of  the 
costs  to  be  taxed.^^ 

B^  ^      S  33.  The  said  report  shall  be  proved  or  acknowledged  before  some 

andfitod.      officor  authorised  to  take  the  proof  of  deeds,  in  the  same  manner  that 

deeds  are  required  to  be  proved  or  acknowledged,  to  entitle  them  to 

be  reccMtled,  and  shall  be  filed  in  the  office  of  the  clerk  of  the  eourt" 

setunr  atide     S  34.  On  good  causc  shown,  the  court  may  set  aside  the  report,  and 
"^  appoint  new  commissioners  as  often  as  may  be  necessary,  who  shall 

proceed  in  like  manner  as  above  directed. 

Judgment  on  §  35.  Upou  any  report  of  the  commissioners  being  confirmed  by 
the  court,  judgment  shall  thereupon  be  given,  that  such  partitaon  be 
firm  and  efiectual  forever,  and  such  judgment  shall  be  bindnig  and 
conclusive, 

1.  On  all  parties  named  therein,  and  their  legal  representatives, 
who  shall,  at  the  time,  have  any  interest  in  the  premises  divided,,  as 

"  (15)  1  R.  L.  p.  608,  §  3  &  4.    (16)  lb.  f  4.  "~~^ 
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ofWHefCi  in  fed^  Of  Aft  tdtmnts  finr  T^ars,  or  to  entitled  to  th^  teT^rsiotl,  1*1^^  ^ 
Mttabukr  or  inheritanee  of  mich  premises  after  the  termination  of  any  ^-^V^^ 
partkMdair  eMte  therein }  (Jt  who,  by  any  contingency  contained  in 
aby  wiUcnr  grat^  or  otherwise,  may  be  or  may  become  entitled  to  any 
beneficial  interest  in  the  premises ;  or  who  diall  have  any  interest  in 
any  undiyided  share  of  the  premises^  as  tenant  for  years^  ibr  life,  by 
the  curtesy,  or  in  dower: 

s.  On  all  persons  interested  in  the  premises^  who  may  be  nnknoWn, 
to  whom  notice  shall  have  been  given  of  the  application  Ibr  partition, 
by  such  publication  as  is  herein  before  directed :  andi 

8.  On  all  other  persons  claiming  from  such  parties,  or  persons  or 
either  of  them.^'^ 

S  86.  But  such  judgment  and  partition  shall  not  afiect  any  tenants,  vmom  tni 
or  penons  bating  claims  as  tenants^  in  dower,  by  the  curtesy  or  for  f<S^"^ 
life,  to  the  whole  of  the  premises  which  shall  be  the  subject  of  such 
partiftkA ;  nor  shall  such  judgment  and  partition  preclude  any  person 
eao^  such  as  are  specified  in  the  last  section,  from  claiming  any 
tills  to  tlie  premises  in  question,  or  frcMn  controrerting  the  title  or  in- 
taroit  of  the  parties,  between  whom  such  partition  shall  have  been 
BMide*^^ 

$  ST.  If  the  commissioners  so  appointed,  shall  report  to  the  court^  saie  ofprv 
that  tiie  lands,  tenements  or  hereditaments,  of  which  partition  shall  oTHm  ^*^ 
Imwe  been  directed  as  aforesaid,  are  so  situated,  or  that  any  distinct  lot, 
tract  or  portion  thereof,  is  so  situated,  that  a  partition  thereof  cannot 
be  made,  without  great  prejudice  to  the  owners  of  the  same;  and  if 
tbe  court  shall  be  satisfied  that  such  report  is  just  and  correct,  the 
tomt  may  thereupon,  by  a  rule  to  be  entered  on  the  filing  of  the  said 
report^  order  the  commissioners  to  sell  the  premises  so  situated,  at  pub- 
lic auction,  to  the  highest  bidder.^^ 

^38.  The  court  shall  direct,  in  such  order,  the  terms  of  credit  T«mu  of  ere- 
which  may  be  allowed,  for  any  portions  of  the  purchase  money  of 
which  it  shall  think  proper  to  direct  the  investment,  and  for  such  por- 
tions of  such  purchase  money,  as  are  required  by  the  provisions  here- 
i&  after  contained,  to  be  invested  for  the  benefit  of  any  unknown  own- 
ers, any  infants,  any  parties  out  of  the  state,  or  any  tenants  for  life,  in 
dower  or  by  the  curtesy. 

S  39.  The  portions  of  the  purchase  money  for  which  credit  shall  creiiUfl  h«w 
htve  been  so  allowed,  shall  always  be  secured  at  interest^  by  a  noort- 
gige  of  the  premises  sold,  by  a  bond  of  the  purchaser,  and  by  such  oth- 
er security  as  the  court  shall  prescribe. 

S  40.  The  commissioners  may  take  separate  mortgages  and  other  septTfitew 

,,-  ,  ,  _  *,  4.   11  curitie«. 

securities  for  such  convenient  shares  or  portions  of  the  purchase  mo- 
ney, as  are  directed  by  tlie  court  to  be  invested  as  aforesaid,  in  the 

i-  —  -      xiii  -       -- 

(17)  1  R.  L.  p.  506,  §  4.    (18)  lb.  §  8,  4  &  15.    (19)  lb.  §  S. 
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TOLBX  name  of  the  clerk  of  the  court  and  his  successors  in  office,  or  of  any 
^^^^^^^^  one  of  such  clerks,  and  for  such  shares  as  any  known  owner  of  full 
age  shall  desire  to  have  so  invested,  in  the  names  of  such  owners* 

Towhomto  S  41.  Upon  suchsalcs  being  confirmed,  as  herein  after  mentioned, 
the  said  commissioners  shall  deliver  such  mortgages  or  other  securi- 
ties, to  the  clerk  of  the  court,  or  to  the  known  owners  whose  shares 
were  so  invested. 

Rale  to  S  4^-  When  commissioners  shall  have  been  appointed  to  make  par- 

S!^bruft-   tition,  any  party  in  the  suit  may  enter  a  rule,  requiring  the  clerk  of 
*^  the  court  to  ascertain  and  report,  whether  the  shares  or  interests  in  the 

premises,  of  the  parties  in  such  suit,  are  subject  to  any  lien  or  incum- 
brance, by  judgment,  decree  or  mortgage,  or  sale  under  execution, 
or  otherwise.  And  if  such  rule  shall  not  have  been  entered  by  any 
party,  the  court  shall  make  an  order  to  the  same  effect,  before  any  or- 
ddr  for  the  sale  of  the  premises,  or  any  part  thereof,  shall  be  made« 

ci«rk*i  doty.  S  43.  The  clerk  to  whom  such  reference  shall  be  made,  diall  im- 
mediately cause  the  necessary  searches  to  be  made,  in  all  proper  offi- 
ces in  which  incumbrances  may  by  law  be  docketed,  filed,  registered 
or  recorded,  and  shall  report,  with  all  convenient  speed,  the  names  of 
the  creditors,  the  nature  of  the  incumbrances,  the  dates  thereof,  and 

Exponeei.  ^  several  amounts  appearing  to  be  due  thereon.  The  clerk's  fee 
and  the  expenses,  of  such  searches,  shall  be  advanced  to  the  clerk  by 
the  petitioners. 

CtttBfo  mo-  S  44.  If  it  shall  appear  by  such  report,  that  there  are  any  existmg 
brraghtioto  incumbrances  upon  the  estate  or  interest  in  the  premises  of  any  par^ 
^^"^  named  in  the  proceedings  in  the  suit,  the  court  shall,  in  the  cHrder  of 
sale,  direct  the  commissioners  to  bring  into  court,  and  pay  to  the  cleric 
thereof,  the  portion  of  the  monies  arising  fi-om  the  sale  of  the  estate 
and  interest  of  such  party,  after  deducting  the  portion  of  the  costs, 
charges  and  expenses  to  which  it  shall  be  liable. 

AppKettios       S  45.  Such  party  may  apply  to  the  court  to  order  such  monies,  or 
^  such  part  thereof  as  he  shall  claim,  to  be  paid  to  him ;  which  appli- 

cation shall  be  accompanied, 

1.  By  his  own  affidavit,  stating  the  true  amount  actually  due  on 
each  incumbrance,  the  owner  of  such  incumbrance,  and  his  residence, 
as  far  as  known  to  such  party : 

2.  By  proof,  by  affidavit,  of  the  due  service  of  a  notice  on  each 
owner  of  any  incumbrance,  of  the  intention  to  make  such  application, 
at  least  fourteen  days  previously.  If  such  owner  reside  in  this  state, 
such  notice  shall  be  served  personally,  or  if  he  be  aSsent  from  bis  resi- 
dence, by  leaving  a  copy  there,  with  some  person  of  proper  age.  If 
such  owner  reside  out  of  this  state,  such  notice  may  be  served  on  him 
personally,  twenty  days  previously  or  by  publishing  the  same  in  the 
state  paper  four  weeks  successively,  once  in  each  week. 
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S  46.  Upon  guch  application  and  proof  of  notice  being  made,  the  titles. 
oomrt  shall  proceed  to  hear  the  proofii  and  allegations  of  the  parties.  )!l^^^^^ 
If  any  question  of  fact  shall  arise,  which,  in  the  opinion  of  the  court,  theiwm. 
cannot  be  satisfactorily  determined  without  a  trial  by  jury,  the  court 
shall  award  a  feigned  issue,  to  be  tried  as  in  other  cases.    The  costsof 
such  trial  shall  be  paid  by  the  party  fiuling;  which  payment  shall  be 
enforced  by  attachment,  as  in  other  cases. 

S  47.  When  the  amount  of  existing  incumbrances  diall  have  be^  Dutnbotioo 
ascertained,  the  court  shall  proceed  to  order  a  distributicm  of  the  mo-    °'**'*^' 
nies  so  brought  into  and  remaining  in  court,  among  the  several 
tors  having  such  incumbrances,  according  to  the  priority  thereof 
pectively. 

S  48.  Tlie  clerk  or  other  officer  of  the  court  by  whom  any  suchin-dwktodi*- 
cumbrance  shall  be  paid  off,  shall  procure  satiobction  thereof  to  be  ^C^J!!^. 
acknowledged,  in  the  form  required  by  law,  and  shall  cause  such  in- 
cumbrance to  be  duly  satisfied  or  cancelled  of  record,  and  shall  defray 
the  expenses  thereof  ou^of  the  portion  of4he  monies  in  court  belcMig- 
ing  to  the  party  by  whom  such  incumbrance  was  payable. 

S49.  The  proceedings  to  ascertain  and  settle  the  amount  of  incum-otbtTMitte 
branoes  as  herein  provided,  shall  not  a£fect  any  other  party  in  such  !!^.    ^ 
suit  for  partition,  nor  delay  die  pajring  over  or  investing  of  monies  to  or 
for  the  benefit  of  any  party  upon  whose  estate  in  the  premises  there 
diall  not  appear  to  be  any  existing  incumbrances. 

S  50.  Whenever  the  estate  of  any  tenant  in  dower,  or  by  the  curte-  sdeordoif 
sy,  or  for  life,  to  the  whole  or  any  part  or  share  of  the  premises  in  ^fUSSZ  i» 
question,  has  been  admitted  by  the  parties,  or  ascertained  by  the  court,  '*•*'**■«* 
to  be  existing  at  the  time  of  the  order  for  such  sale,  and  the  person 
entitled  to  such  estate  has  been  made  a  party  to  the  proceedings,  the 
court  shall  first  consider  and  determine,  imder  all  the  circumstances 
of  the  case,  whether  such  estate  ought  to  be  excepted  from  such  sale, 
or  whether  the  same  should  be  sold;  and  in  making  such  determina- 
tion, they  shall^have  regard  to  the  interests  of  all  the  parties.^ 

S  51.  If  a  sale  of  the  premises  including  such  estate,  shall  be  or-ib. 
dered,  the  estate  and  interest  of  every  such  tenant  or  person  shall 
pass  thereby ;  and  the  purchaser,  his  heirs  and  assigns,  shall  hold 
such  premises  free,  and  discharged  from  all  claims  by  virtue  of  any 
such  estate  or  interest,  whether  the  same  be  to  any  undivided  share 
of  a  joint  tenant,  or  tenant  in  common,  or  to  the  whole  or  any  part  of 
the  premises  sold.^^ 

S  52.  Upon  such  sale  being  made  of  any  such  interest  or  estate,  pajment  ta 
the  court  shall  direct  the  payment  of  such  sum  in  gross,  out  of  the  £2"""^* 
proceeds  thereof,  to  the  person  entitled  to  such  estate  in  dower,  te- 
nan<7  by  the  curtesy,  or  tenancy  for  life,  as  shall  be  deemed,  upon 

(SO)  Laws  of  1814,  p.  249,  §  1;  1  R.  L.  p.  518,  §15. 
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TITLE  3«  name  of  the  clerk  of  the  court  and  his  BUOoeflKr    '  '/casoiMbk  aatis&c- 
^^"^^^^^  one  of  such  clerks,  and  for  such  shares  as  a*     ^4?rsoB  soentitled  sha  11 
age  shall  desire  to  have  so  iuFested,  in  thr     ^ment  under  seal,  duly 
To  whom  to      S  41.  Upon  such  sales  being  oonfinr      yr  deeds  are  required  to  be 
the  said  commissioners  shall  deliyer 

ties,  to  the  clerk  of  the  court,  or        .^rcn  at  or  before  the  coming  in 

were  so  invested.  o/oncrs,  then  the  court  shall  ascer- 

Rule  to  S  49.  When  oommisskxK        .ija  of  tlie  proceeds  of  such  sale,  after 

l!i^£L  tition,  any  par^  in  the  r   '      .ea  just  and  reasonable  sum  to  be  in- 

*^  the  court  to  aacertein  p       ■  ^'person  entitled  to  such  estate  or  interest 

piemiaes,  of  the  part*  i>r  for  life  ;  and  shall  order  the  same  to  be 

branoe,  by  judgnh      .   /^lif  purpose.^* 

or  otherwise.  ^^^  of  the  proceeds  of  such  sale,  shall  be  ascer- 

party,  tha  00'       ^ .  ^^^  ,n  the  several  cases  as  follows : 
der  Sac  the  ..'^  ^  Jower  shall  have  been  included  in  such  order  of 

ciirk's  aoiy.     S  ^  '  "^^^Jon  ^^^  "*  ono-third  of  the  proceeds  of  the  sale  of 

mod'  .'•  "'''''^f^  die  sale  of  the  undivided  share  in  such  premises, 

or  !*''**'*^h  claim  of  dower  existed : 

^  *^^  «!*^^  ^y  ^^^  curtesy,  or  other  estate  for  life,  shall  be  in- 
'=*  J  such  order  of  sale,  its  proportion  shall  be  tlie  whole  pro- 
^^*f^  /^/die  ^^  ^^  ^®  premises,  or  of  the  sale  of  the  undivided  share 

^*^.-  [0  which  such  estate  shall  be : 

^^'Igj  in  all  cases,  the  proportion  of  the  expenses  of  the  proceedings 
Cr  jlaI/  ^  deducted  from  the  proceeds  of  such  sale. 

r  ^  55.  If  the  persons  entitled  to  any  such  estate  in  dower,  by  the 

cvi^'^y  ^^  ^^^  ^^^'  ^  unknown,  the  court  shall  take  order  for  the  pro- 
leclion  of  the  rights  of  such  persons,  in  the  same  manner,  as  far  as 
may  be,  as  if  they  were  known  and  had  appeared. 

S  56.  The  commissioners  shall  give  notice  of  any  sale  to  be  made 
by  them,  for  the  same  time  and  in  the  same  manner  as  is  required  by 
law  on  sales  of  real  estate  by  sheriifB  on  execution. 

„^Mbe       S  57.  The  terms  of  such  sale  shall  be  made  known  at  the  time; 

'^  and  if  the  premises  consist  of  distinct  buildings,  farms  or  lots,  they 
shall  be  sold  separately. 

commirtion-      g  58,  Neither  of  the  said  commissioners,  nor  any  person  for  the 

ditiM  nut  to  benefit  of  either  of  them,  shall  be  interested  in  tlie  purchase,  nor  di- 
rectly  nor  indirectly  purchase  any  of  the  premises  sold,  nor  shall  any 
guardian  of  any  infant  party  in  such  suit,  purchase,  or  be  interested 
in  the  purchase  of,  any  lands  being  the  subject  of  such  suit,  except  for 
the  benefit  or  in  behalf  of  such  infant ;  and  all  sales  contrary  to  the 
provisions  of  this  section  shall  be  void. 

Rpp«ri  of  3  69.  After  completing  such  sale,  the  commissioners  shall  report 
the  same  to  the  court  on  their  oath,  with  a  description  of  the  diflerent 

(21)  lAwi  ori814,  p.  249,  §  1 ;  1  R.  L.  p.  518,  §  15. 
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fttotlB  of  knd  sold  t»  etch  purdiaser,  the  mune  of  sueh  parchaaor)  TicLirs. 
«ld  the  price  bid  by  him  ;  which  report  shall  be  filed  in  the  oourt.^  v.^^*^ 

S  60.  If  such  sales  be  approved  and  confirmed  bjr  the  court,  an  or-  ord«r  for 
der  shall  be  entered,  directing  the  commissioners,  or  any  two  of  them, 
to  execute  conreyances  pursuant  to  such  sales;  which  they  ace  hem- 
by  aothorifled  to  do.^ 

$61.  Such  conreyances  so  executed,  shall  be  recorded  in  the  coaTeyaneM 
eeonty  where  the  premises  are  situated ;  and  shall  be  a  bi^ ,  both  in  ed. 
law  and  equity,  against  all  persons  interested  in  such  premises  in  any  ^***'  "''***^ 
way,  who  shall  have  been  named  as  parties  in  the  said  proceedings; 
and  against  all  such  persons  and  parties  as  were  unknown,  if  notice 
Aall  haye  been  givoi  of  the  application  for  partition,  by  such  publi- 
eatioA  as  is  herein  befiire  directed ;  and  i^;ainst  all  other  persons 
claiming  firom  such  parti^  or  either  of  them.^ 

S  69.  The  costs  and  expenses  of  the  proceedings,  shall  be  dedoct-  cofttaod 
ed  fifom  the  proceeds  of  every  sale  made  by  the  commissioners ;  and  "^""^ 
ftM  be  by  them,  in  the  first  instance,  paid  to  the  petitioners  or  tfieir 
tttomey.** 

S  6S.  The  proceeds  of  every  such  sale,  after  deducting  the  costs,  DbtribaUon, 
ahaH  be  divided  among  the  parties  whose  rights  and  interests  shall  ceodt  of uje. 
have  been  sold,  in  proportion  to  their  respective  rights  in  the  premi- 
ses; and  the  shares  of  such  of  the  said  parties  as  are  of  fuR  age,  shall 
be  paid  to  them  or  their  legal  representatives,  by  the  commissioners, 
or  dial!  be  brought  into  court  for  their  use,^ 

S  64.  Where  any  of  such  known  parties  are  infants,  the  court  may  shwefof 
b  its  discretion,  direct  the  share  of  such  infant  to  be  paid  over  to  the  futa. 
general  guardian,  or  to  be  invested  In  permanent  securities  at  inte- 
rest, in  the  name  and  for  the  benefit  of  such  infant. 

065.  Where  any  of  the  parties  whose  interests  have  been  sold  J**,  of  un- 

•^  *  '  KDOwn  and 

are  absent  mm  the  state,  without  legal  representatives  in  this  state,  »«»eiit  own- 
er are  not  known  or  named  in  the  proceedings,  the  court  shall  direct 
tiie  shares  of  such  parties  to  be  invested  in  permanent  securities  at  in- 
terest, for  the  benefit  of  such  parties,  until  claimed  by  them  or  their 
legal  representatives.** 

S66.  Where  the  proceeds  of  a  sale,  belonging  to  any  tenant  inTemuiteiii 
dower,  or  by  the  curtesy,  or  for  life,  shaH  be  brought  into  court,  as  we- 
herein  before  directed,  the  court  shall  direct  the  same  to  be  invested 
in  permanent  securities  at  interest,  so  that  such  interest  shall  annual- 
If  be  paid  to  the  parties  entitled  to  such  estates,  during  their  lives  re- 
spectively.^ 

S  6T.  The  court  may,  in  its  discretion,  require  all  or  any  of  the  security  to 

,-  I  111  .  1/.1  •  *   '        r  refund. 

pirties,  before  they  shall  receive  any  share  of  the  monies  arising  from 

(22)  1 R.  L.  p.  610,  §  5.    (28).  lb.  §  6.    (24)  lb.  §  7. 
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TiTLSs.  tbe  principles  of  law,  applicable  to  annuities,  a  reasonable  satiafrc- 

^"^^^^^^  tion  for  such  estate  or  interest,  and  which  the  person  so  entitled  shall 

consent  to  accept  in  lieu  thereof,  by  an  instrument  under  seal,  duly 

acknowledged  or  proved  in  the  manner  that  deeds  are  required  to  be 

proved,  to  entitle  them  to  be  recorded.^^ 

S^'S^iX  ^  ^'  ^^  ^^^^^  ^^  ^^^^  consent  be  given  at  or  before  the  coming  in 
notfiren.  of  thc  rcport  of  salc  by  the  commissioners,  then  the  court  shall  ascer- 
tain and  determine  what  proportion  of  the  proceeds  of  such  sale,  after 
deducting  all  expenses,  will  be  a  just  and  reasonable  sum  to  be  in^ 
vested  for  the  benefit  of  the  person  entitled  to  such  estate  or  interest 
in  dower,  by  the  curtesy,  or  for  life  ;  and  shall  order  the  same  to  be 
brought  into  court,  for  that  purpose.^' 

Proportiont       §  54.  The  proportious  of  the  proceeds  of  such  sale,  shall  be  ascer- 
ed.  tained  and  determined,  in  the  several  cases  as  follows : 

lofCMof  1.  If  an  estate  in  dower  shall  have  been  included  in  such  order  of 
sale^  its  proportion  shall  be  one-third  of  the  proceeds  of  the  sale  of 
tbe  premises,  or  of  the  sale  of  the  undivided  share  in  such  premises, 
upon  which  such  claim  of  dower  existed : 
gutetfor  2.  If  an  estate  by  the  curtesy,  or  other  estate  for  life,  shall  be  in- 
cluded in  such  order  of  sale,  its  proportion  shall  be  the  whole  pro> 
ceeds  of  the  sale  of  the  premises,  or  of  the  sale  of  the  undivided  share 
thereof,  in  which  such  estate  shall  be : 

And  in  all  cases,  the  proportion  of  the  expenses  of  the  proceedings 
shall  be  deducted  from  the  proceeds  of  such  sale. 

UMkaowo  $  55.  If  the  persons  entitled  to  any  such  estate  in  dower,  by  tbe 
curtesy  or  for  life,  be  unknown,  the  court  shall  take  order  for  the  pro- 
tection of  the  rights  of  such  persons,  in  the  same  manner,  as  &r  as 
may  be,  as  if  they  were  known  and  had  appeared. 

Noticei  of  $  56.  The  commissioners  shall  give  notice  of  any  sale  to  ba  made 
by  them,  for  the  same  time  and  in  the  same  manner  as  is  required  by 
law  on  sales  of  real  estate  by  sheriffs  on  execution. 

How  to  be       g  57.  The  terms  of  such  sale  shall  be  made  known  at  the  time ; 

conducted.  ^  ^  ' 

and  if  the  premises  consist  of  distinct  buildings,  farms  or  lots,  they 
shall  be  sold  separately. 

commwion.      g  58.  Neither  of  the  said  commissioners,  nor  any  person'^for  thc 

crt  anil  guar-  •/    *  .  ^ 

diacunotto  benefit  of  either  of  them,  shall  be  interested  in  the  purchase,  nor  di- 

purchaso.  *  ' 

rectly  nor  indirectly  purchase  any  of  the  premises  sold,  nor  flball  any 
guardian  of  any  iniant  party  in  such  suit,  purchase,  or  be  interested 
in  the  purchase  of,  any  lands  being  the  subject  of  such  suit,  except  for 
tbe  benefit  or  in  behalf  of  such  infant ;  and  all  sales  contrary  to  the 
provisions  of  this  section  shall  be  void. 

Report  of  ^  59.  After  completing  such  sale,  the  commissioners  shall  feport 
the  same  to  the  court  on  their  oath,  with  a  description  of  the  different 

(21)  L«wiofl814,  p.  249,  §  1;  1  R.L.  p.  618,$  IS. 
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ptreelt  of  knd  sold  t»  each  purcbaser,  the  naoie  of  sueh  piurchaaor,  TicLirs. 
mud  the  price  bid  by  him  ;  which  report  shall  be  filed  in  the  oourt.^^  v,^v^i</ 

S  60.  If  such  sales  be  approved  and  confirmed  bj  the  eonrt,  an  or-  ^'^^  ^*^ 
der  shall  be  entered,  directing  the  commissioners,  or  any  two  of  them, 
to  execute  conreyances  pursuant  to  such  sales;  which  they  ace  hem- 
by  authorised  to  do.^ 

$61.  Such  conreyances  so  executed,  shall  be  recorded  in  the  coaT«yaDA«> 
eofmty  where  the  premises  are  situated ;  and  shall  be  a  bi^,  both  in  ed. 
hw  and  equity,  against  all  persons  interested  in  such  premises  in  any  '^^^  ^'^ 
way,  who  shall  hare  been  named  as  parties  in  the  sud proceedings; 
and  against  all  such  persons  and  parties  as  were  unknown,  if  notice 
shall  haye  been  givoi  of  the  application  for  partition,  by  such  publi- 
cation as  is  herein  befiire  directed ;  and  i^;ainst  all  other  persons 
claiming  firom  such  parties,  or  either  of  them.^ 

S  6d.  The  costs  and  expenses  of  the  proceedings,  shall  be  dedoct- cont  and 
«d  from  the  proceeds  of  every  sale  made  by  the  commissioners  ;  and  "**"** 
aiiftl!  be  by  them,  in  the  first  instance,  paid  to  the  petitioners  or  Atk 
attorney.** 

S  63.  Tlie  proceeds  of  every  such  sale,  after  deducting  the  costs,  D»tribation, 
shall  be  divided  among  the  parties  whose  rights  and  interests  shall  ceodt  of uje. 
have  been  sold,  in  proportion  to  their  respective  rights  in  the  premi- 
ses; and  the  shares  of  such  of  the  said  parties  as  are  of  fuR  age,  shall 
be  paid  to  them  or  their  legal  representatives,  by  the  commissioners, 
or  shaB  be  brought  into  court  for  their  use.^ 

S  64.  Where  any  of  such  known  parties  are  infants,  the  court  may  8hjir«of 
in  its  discretion,  direct  the  share  of  such  infant  to  be  paid  over  to  the  futa. 
general  guardian,  or  to  be  invested  In  permanent  securities  at  inte- 
rest, in  the  name  and  for  the  benefit  of  such  infant. 

S65.  Where  any  of  the  parties  whose  interests  have  been  sold,  [»»  of  ""- 

•^  ^*  ^  ,  '  known  ana 

are  absent  Srom  the  state,  without  legal  representatives  in  this  state,  »bwntown- 
or  are  not  known  or  named  in  the  proceedings,  the  court  shall  direct 
the  shares  of  such  parties  to  be  invested  in  permanent  securities  at  in- 
terest, for  the  benefit  of  such  parties,  until  claimed  by  them  or  their 
legal  representatives.^ 

S  66.  Where  the  proceeds  of  a  sale,  belonging  to  any  tenant  inTeoMtiiB 
dower,  or  by  the  curtesy,  or  for  life,  shall  be  brought  into  court,  as  life- 
herein  before  directed,  the  court  shall  direct  the  same  to  be  invested 
in  permanent  securities  at  interest,  so  that  such  interest  shall  annual- 
ly be  paid  to  the  parties  entitled  to  such  estates,  during  their  lives  re- 
spectively.?* 

$  67«  The  court  may,  in  its  discretion,  require  all  or  any  of  the  security  to 
parties,  be&re  they  shall  receive  any  share  of  the  monies  arising  from 

(22)  1 R.  L.  p.  610,  §  5.    (28).  lb.  §  6.    (21)  lb.  §  7. 
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T1TUB3.  gQch  nie,  to  give  aeciiritj  to  the  misbction  of  sndi  oourt,  to  Tefimd 
^'^^^^'^^  the  said  dbarejvrith  interest  thereon,  in  case  it  shall  thereafter  appear 
that  such  ]iarty  was  not  entitled  thereto.^^ 

fawtot  S  68.  Where  any  security  is  directed  to  be  taken  by  a  court,  or 

riiteiobt  any  investment  to  be  made,  or  any  security  shall  be  taken  by  com- 
missioners on  the  sale  of  any  real  estate  as  herein  before  directed,  ex- 
cept where  provision  shall  be  made  for  taking  the  same  in  the  name 
of  any  known  owner,  the  bonds,  mortgages,  or  other  evidences  there- 
of shall  be  taken  in  the  name  of  the  clerk  of  the  court,  and  his  suc- 
cessor in  office,  who  shall  hold  the  same  by  virtue  of  their  reqiective 
offices,  and  shall  deliver  them  to  their  successors. 

Clark  tore-  S  69.  Such  clerks  shall  receive  the  interest  or  principal  ot  any 
naTmeSSi,  sums  as  they  become  due,  and  apply  or  re-invest  the  same,  according 
to  the  circumstances  of  the  case,  as  the  court  shall  direct ;  and  shall, 
once  in  every  year,  render  to  the  court  an  account  in  writing,  and  an 
oath,  of  all  monies  received  by  them,  and  of  the  application  thereof; 
and  upon  any  neglect  to  render  such  account,  and  upon  any  misap- 
plication of  any  monies  received,  the  court  shall  suspend  such  derk 
from  exercbing  the  duties  of  his  office,  and  shall  immediately  report 
his  ^linquency  to  the  governor,  to  the  end  that  he  may  be  removed 
by  the  governor  and  senate. 

loTMUnantfl,  $  70.  All  invostmeuts  and  re-investments  under  the  provisions  of 
u'sjiie,  ke.  this  Title,  shall  be  made  in  the  public  stocks  of  the  United  States,  or 
of  this  state,  or  on  bond  and  mortgage  upon  unincumbered  real  estate, 
of  at  least  double  the  value  of  such  investment ;  and  no  such  secu- 
rity, bond,  mortgage,  or  other  evidence  of  such  investment,  shall  be 
discharged,  transferred  or  impaired,  by  any  act  of  the  clerk,  without 
the  order  of  the  court,  entered  in  the  minutes  thereof. 

soiuthtro-  S  71.  Any  person  interested  in  such  investments  or  securities, 
may,  with  the  leave  of  the  court,  prosecute  the  same  in  the  name  of 
the  existing  clerk ;  and  no  suit  shall  be  abated  by  the  death,  removal 
from  office,  or  resignation  of  the  clerk  to  whom  such  evidences  were 
executed,  or  of  any  of  his  successors. 

cotuofpar-  Sl2,  When  final  judgment  for  partition  shall  be  rendered,  the 
MMModaad  court  shall  also  adjudge  each  of  the  parties  concerned  therein,  other 
than  the  petitioners,  to  pay  to  such  petitioners,  a  proportion  o(  the 
costs  and  charges  of  the  proceedings,  to  be  ascertained  by  the  court, 
according  to  the  respective  rights  of  the  parties,  and  the  proporticm  of 
such  costs  assessed  upon  the  unknown  owners,  to  be  chargeable  on 
the  part  remaining  undivided ;  and  upon  such  judgment,  execution 
may  issue  as  in  personal  actions,  and  may  be  levied  on  the  property 
of  the  parties  respectively  charged  with  such  costs,  and  upon  any 
share  or  part  of  the  premises  allotted  on  any  such  division,  to  any 

(26)  1  R.  L.  p.  510,  §  7. 
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owner  unknown  or  not  named,  and  upon  every  portion  remaining  titled 
nndiyided,  for  the  proportion  adjudged  to  be  paid  by  such  owners  or  ^"^^^^"^^ 
chargeable  to  the  part  remaining  undivided.     And  a  sale  of  such 
premises  thereupon  shall  be  as  valid  as  if  such  unknown  owner  had 
been  named  in  the  proceedings  and  in  such  execution.^* 

S  73.  If  the  petitioners  for  any  partition,  shall  become  non-suit,  or  coim  afau»t 
8u£Eer  a  discontinuance,  or  a  verdict  shall  pass  against  them,  or  judg-  ^    ^^ 
ment  diall  be  rendered  against  them  on  demurrer,  they  shall  pay  costs, 
to  be  recovered  and  collected  as  in  personal  actions. 

ST4.  Any  proceedings  for  partition  commenced  in  the  court  of  Removal  of 
common  pleas,  or  in  a  mayor's  court,  may  be  removed  into  the  su-  £to!SpM« 
preme  court  by  writ  of  certiorarij  to  be  allowed  by  any  of  the  jus- 
ticeB  thereof,  if  the  same  be  served  before  any  juror  shall  be  sworn  to 
try  any  issue  joined  in  such  proceedings,  or  before  judgment  be  given, 
ibai  partition  shall  be  made ;  and  upon  such  removal,  the  like  pro- 
ceedings diall  be  had  as  if  the  petition  had  been  originally  presented 
to  the  supreme  court.^''^ 

S  75.  Upon  any  final  judgment  rendered,  that  partition  be  made,  writaofor 
or  confirming  partition,  or  for  the  sale  of  any  premises,  or  confirming 
such  sale,  a  writ  of  error  may  be  brought  by  any  of  the  parties  to 
such  judgment,  jointly  or  separately,  and  without  the  consent  of  any 
co-plaintiff  or  co-defendant,  within  the  same  time  and  under  the  like 
restrictions,  as  in  cases  of  personal  actions.^ 

S  76.  It  shall  not  be  necessary  for  a  plaintiff  or  defendant  bringing  smunoiM 
sndi  writ,  to  summon  and  sever  any  co-plaintiff  or  co-defendant        i>uuitiflf;  tu. 

S  77.  Error  may  be  assigned  upon  such  writ  for  any  erroneous  ad-  AmigaiDg  «- 
judication  upon  the  rights  of  any  of  the  respective  defendants  or  re-  piuouff;  ico. 
spective  plaintifis,  and  the  court  shall  direct  the  person  whose  inte- 
rest is  aflected  by  such  adjudication,  to  plead  to  such  assignment  of 
errors,  and  to  appear  in  such  cause  as  a  defendant  in  error. 

S  78.  The  court  may  give  judgment  either  for  affirmance  or  re-  judf mant  in 
versal,  in  part  or  in  whole,  with  costs  to  be  paid  by  either  of  the  par-  *'^' 
ties,  or  by  any  one  or  more  defendant  or  plaintiff,  to  his  co-defendant 
or  co-plaintiff.^ 

S  79.  The  court  of  chancery  shall  have  the  same  power,  upon  pe-  powwor 
tition  or  bill  filed  in  that  court,  to  decree  partitions  and  sales  of  lands,  ****"**'• 
tenements  and  hereditaments,  as  is  herein  given  to  the  common  law 
courts  in  like  cases.^ 

S  80.  The  same  notice  shall  be  given,  served  and  published,  andrrocMdinii. 
verified  by  affidavit,  guardians  of  minors  shall  be  appointed,  the  same 
rules  as  to  parties,  shall  apply,  and  the  like  proceedings  shall  be  had, 
as  herein  before  directed,  except  as  in  the  next  section  provided.^' 

(S6)  1 R.  L.  p.  510,  §  6.    (17)0)  §11.    (28)  lb.  §  12.    (29)  lb.  p.  614,  §  16  fc  17. 
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TITLE  X      3  81.  Instead  of  appointing  commissioiiers  in  the  first  instance,  to 


^  make  partition,  if  it  shall  appear  by  the  report  of  a  master  or  odier^ 
byaaitoM:  wise,  that  the  premises,  or  any  part  of  them  are  so  circumstanced 
that  a  partition  thereof  can  not  be  made  without  great  prejudice  to 
the  owners,  the  court  may  order  a  sale  of  such  premises  at  public 
auction,  by  one  of  the  masters,  upon  the  same  notice  as  herein  before 
directed  in  sales  by  commissioners,  which  sales  shall  be  made  in  the 
manner  herein  before  prescribed ;  and  on  the  master's  report  being 
confirmed,  he  shall  execute  conveyances  to  the  purchasers  at  such 
sales,  which  shall  have  the  same  effect  as  if  executed  by  commission- 
AiMorfinc  ers,  according  to  the  foregoing  provisions.  The  court  may  in  like 
manner  as  above  provided,  amend  the  petition  or  bill,  and  other  plead- 
ings, with  the  like  saving  to  the  parties  affected  thereby,  and  may 
award  one  or  more  issues  to  try  any  fact  contested  by  the  parties.** 

Defaniu.  S  82.  Any  bill  or  petition  may  be  taken  as  confessed  in  the  court 

of  chancery,  in  the  same  manner  as  judgment  by  default  may  be  en- 
tered in  the  supreme  court,  according  to  the  practice  of  courts  of  equi- 
ty in  other  cases.'* 

compeiM-        S  83.  Whenever  partition  shall  be  decreed  by  a  court  of  equity,  if 

!^°ii!^«!    it  shall  appear  that  it  can  not  be  made  equal  between  the  parties, 

without  prejudice  to  the  rights  and  interests  of  some  of  them,  the 

court  may  decree  compensation  to  be  made  by  one  party  to  the  other, 

for  equality  of  partition,  according  to  the  equity  of  the  case.'* 

niMtofd*.      S  84.  The  final  decree  of  such  court  for  the  partition  or  sale  of 


any  premises,  made  upon  such  petition  and  proceedings  aforesaid,  and 
every  partition  or  sale  made  thereupon,  shall  be  binding  and  conclu- 
sive on  all  parties  named  in  the  said  proceedings,  and  on  all  parties 
interested  in  the  premises,  who  or  whose  interest  may  be  unknown, 
and  their  legal  representatives,  and  all  claiming  under  them,  as  if 
such  sales,  partition  and  proceedings  had  taken  place,  and  judgment 
had  been  rendered  thereon  in  the  supreme  court,  under  the  foregoing 
provisions.'* 

AppMbfrom  5,85.  Any  party  to  such  decree,  and  any  party  interested  in  the 
premises,  though  not  named  in  the  pleadings,  who  would  be  entitled 
to  bring  a  writ  of  error,  if  the  proceedings  were  in  the  supreme  court, 
may  appeal  from  any  decree  or  order  of  the  said  court,  upon  any  such 
proceedings,  within  the  same  time  and  under  the  like  regulations,  as 
in  other  cases.'* 

Taruutm  of  ^  86.  Whenever  it  shall  appear  satisfactorily,  by  due  proof,  or  on 
utMbygMr-  the  report  of  a  master  to  the  court  of  chancery,  that  any  infant  hoMs 
real  estate  in  joint  tenancy  or  in  common,  or  in  any  other  manner 
which  would  authorise  his  being  made  a  party  to  a  suit  in  partition, 
and  that  the  interest  of  such  infant  or  of  any  other  person  concerned 
therein,  requires  that  partition  of  such  estate  should  be  made,  such 

(SO)  Lawt  of  1826,  p.  146.    (81 )  1  R.  L.  p.  614,  §  16  «i  17. 
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ooort  may  direct  and  authorise  the  general  guardian  of  such  infant  to  TrrLBa. 
agree  to  a  division  thereof,  or  to  such  a  part  of  the  said  estate,  as  in  ^^'"^'^^^^ 
the  opinion  of  the  court  shall  be  incapable  of  partition,  or  as  shall  be 
most  for  the  interest  of  the  infant  to  be  sold.^^ 

S  87.  Such  guardian  shall  report  to  the  court,  on  oath,  the  parti-  Oniarfor 
tion  or  sale  so  made  by  him,  and  if  the  same  shall  be  approved  and 
confirmed  by  the  court,  an  order  shall  be  entered  authorising  such 
guardian  to  execute  conveyances  of  the  right  of  such  infant  to  such 
part  of  the  said  estate  as  shall  have  been  sold,  to  the  purchaser  there- 
of^ or  to  execute  releases  of  the  right  of  such  infant  to  such  part  of 
the  said  estate,  as  in  the  said  division  falls  to  the  shares  of  the  other 
Joint  tenants,  or  tenants  in  common.'^ 

SSS.  Such  deeds  shall  be  as  valid  and  effectual  to  convey  thcEiraetof 
share  and  part  of  such  infant,  as  if  the  same  had  been  executed  by  such  ^^^^^ 
infant  after  arriving  at  full  age.     And  in  case  of  a  sale  of  any  part  of  infkntf, 
such  estate,  the  infant  shall  be  deemed  a  ward  of  the  court,  and  such  Tourtl^^ 
order  shall  be  taken  as  the  court  may  direct,  for  securing,  investing 
and  applying  the  proceeds  of  the  sale  and  requiring  security  from  the 
guardian  for  that  purpose.'^ 

S  89.  Whenever  it  shall  appear  to  the  court  of  chancery,  on  the  part  tion  by 
application  of  any  committee  of  any  idiot,  lunatic,  or  person  mentally  orik!^ti^ 
incapable  of  managing  his  affairs,  holding  any  real  estate  in  joint  te-    ' 
nancy,  or  in  common,  or  in  any  other  manner,  to  authorise  his  being 
made  party  to  a  suit  in  partition,  that  the  interest  of  such  idiot,  lunatic 
or  other  person  as  aforesaid,  or  of  any  of  the  parties  interested  in  such 
estate,  requires  a  partition  thereof,  it  shall  be  referred  to  a  master  in 
chancery,  to  inquire  into  and  report  upon  the  circumstances.'^ 

S  90.  Upon  the  coming  in  of  the  report,  and  a  hearing  and  exami-  RnieoMt 
nation  of  the  matter,  the  court  may  authorise  such  committee  to  agree  rmhiS^ 
to  a  partition  of  such  estate,  and  to  execute  releases  of  the  right  of 
such  lunatic,  idiot,  or  other  person  as  aforesaid,  in  and  to  the  share 
of  such  estate  falling  to  the  other  joint  tenants,  or  tenants  in  common.'^ 

S  91.  Such  releases  shall  be  as  valid  and  effectual  to  convey  the  Effect  there- 
share  of  such  lunatic,  idiot  or  other  person  of  unsound  mind,  as  if  the  ^^' 
same  bad  been  executed  by  them  respectively  when  of  sound  mind  and 
understanding,  and  for  a  valuable  consideration.^' 

S  92.  Where  any  lands  or  tenements  thall  be  held  by  the  people  of  PartiUon 
this  state,  and  by  any  individuals  as  tenants  in  common,  proceedings  intomtod?  " 
ibr  the  partition  thereof  may  be  had  against  the  people  of  this  state,  in 
the  supreme  court  or  in  the  court  of  chancery,  in  the  same  manner  as 
against  individuals,  and  the  like  orders,  decrees,  and  judgments  shall 
be  had  therein.''* 


(12)  Laws  of  1814,  p.  129,  §  2.    (83)  1  R.  L.  p.  14S,  §  4.    (84)  Lawi  of  1814,  p.  249,  §  S 
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TITLI4.  $  93.  The  petition  and  all  other  notices  required  to  be  served  in 
^^^^^^^^  other  cases,  shall  be  served  on  the  attorney-general,  who  shall  appear 
mttum.ki'.   in  behalf  of  the  state,  and  attend  to  its  interests.^^ 

on  atinniojr-  ' 

aaimi  hf       ^  ^^'  '^^^  authority  hereby  given  to  proceed  for  the  partition  of 
Snl^ife"***"  ^^  estate,  shall  not  authorise  the  revival  or  prosecution  of  any  claim 
to  lands  which  would  or  might  otherwise  be  barred  by  any  statute  of  li- 
mitations, or  by  the  acquiescence  of  any  party  having  any  such  claim.*^ 

PendiDf  pro-  S  95.  Proceedings  in  partition  which  may  be  pending  when  this 
Title  becomes  a  law,  shall  not  be  invalidated  hereby ;  but  any  pro^ 
ceedings  to  be  had  upon  any  suit  already  commenced  or  hereafter  to 
be  brought,  after  this  Title  shall  take  effect,  shall  be  conducted  ac- 
cording to  the  foregoing  provisions. 


coediop. 


TITLE  IV. 

OF  THE  WRIT  OF  NUISANCE. 

8kc.  I.  Common  law  remedy  retained. 

2.  Proceedings  in  case  of  transfer  of  nuisance. 

8.  Form  of  the  writ  of  nuisance. 

4.  Writ  how  to  be  served. 

6.  Proceedings  if  defendant  make  de&nlt,  &c. 

6.  Trial  ofissues  of  fact,  yiew,  and  assessing  damages . 

7.  Judgment  in  nuisance  for  plaintiff. 

Coranmiaw     8  !•  Thc  commou  law  remedy  by  writ  of  nuisance  is  retained  as 
3?** '*****'  heretofore  accustomed,  subject  to  the  provisions  herein  contained. 

Traaafbref       8  2*  In  cascs  of  nuisanco,  the  plaintiff  shall  not  go  without  reme^ 
noisaBM.     ^^^  bocauso  the  land  is  transferred  to  another ;  but  in  such  case  the 
party  by  whom  the  nuisance  was  erected,  and  he  to  whom  it  was 
transferred,  shall  both  be  named  as  defendants  in  the  writ.'*' 

Fonnoftiie       S  3.  The  Writ  of  nuisance  shall  be  substantially  in  the  following 
"^^'■•^   form: 


^^  The  People,  &c.  to  the  sheriff,  &c.  Whereas  A.  B.  has  com- 
plained to  us,  that  C.  D.  unjustly  has  raised  a  certain  dam,  [or  ^a 
certain  pool,'  or  ^  a  certain  house,'  or  ^  thrown  down  a  certain  hedge,' 
&c.  as  the  case  may  be,]  in  the  town  of  in  your  county,  to 

the  nuisance  of  the  freehold  of  the  said  A.  B. ;  we  do  therefore  com- 
mand you,  that  you  summon  the  said  C.  D.  that  he  be  before  our,  &c. 
at,  &c.  on,  &c.  to  answer  the  said  A.  B.  in  the  premises.  .  And  have 
you  then  there  this  writ.     Witness,  &c." 

Writ  kaw  to     8  4.  The  writ  shall  be  served  on  or  before  the  return  day  thereof 

bessnre4.     ^^  ^  defendant  personally,  if  he  can  be  found,  by  delivering  to  him 

a  copy  thereof.     If  the  defendant  can  not  be  found  within  the  counQr, 

the  writ  may  be  served  by  leaving  a  copy  at  his  dwelling-house,  with 

any  person  of  proper  age  found  therein.     The  copy  to  be  delivered 

(86)  Laws  on814,  p.  249,  §  2  &  3.    (8S)  1  R.  L.  p.  512,  §  18.    (87)  n>.  p.  80,  §  & 
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riiall,  in  all  cases,  be  certified  hy  the  officer  serving  it,  and  he  shall  titles. 
specify  in  his  return  the  mode  in  which  the  service  was  made.  v^%^w/ 

S  5.  If  the  defendant  shall  not  appear  according  to  the  rules  of  the  ^^^l^g* 
court,  or  shall  make  default  after  appearance,  a  writ  of  inquiry  shall  utf'idertnh. 
issue  to  the  sheriff  of  the  proper  county,  commanding  him  to  go  to  the 
place  where  the  nuisance  is  alleged  to  exist,  and  by  the  verdict  of  a 
jury,  to  inquire  thereof,  and  of  the  damages  occasioned  thereby,  and 
<xi  the  return  of  such  inquest,  the  plaintiff  shall  have  judgment. 

06.  If  an  issue  of  &ct  be  joined  in  the  action,  it  shall  not  be  ne-  Tiid,  vimr, 
cessary  for  the  jury  to  view  the  nuisance  complained  of,  unless  the  mUSS^  ^ 
court,  upon  the  application  of  the  parties,  or  of  one  of  them,  and  on 
good  cause  shown,  shall  make  order  therefor.  If  no  such  order  be 
made,  the  issue  so  joined,  shall  be  tried  in  like  manner  as  issues  of 
fact,  in  other  actions.  And  in  all  cases,  the  jury  that  inquire  of  the 
nuisance,  shall  also,  if  they  find  for  the  plaintiff,  assess  the  damages 
occasioned  thereby. 

S  7.  The  judgment  upon  a  writ  of  nuisance,  in  case  the  plaintiff  JadgoMot  ibr 
fibaU  prevail,  shall  be  as  heretofore  accustomed,  that  the  nuisance  be 
removed,  and  that  the  plaintiff  recover  the  damages  occasioned  there- 
by. 


TITLE  V. 

OF  WASTE. 

Ssc.  1.  Gnardiant  and  eertain  tenants  liable  to  action  for  waite. 
2.  Tenant  liable  for  waste  done  by  his  assignee. 
8.  Joint  tenants  and  those  in  common  liable  for  waste. 

4.  When  heirs  may  maintain  actions  for  waste. 

5.  Fint  process  to  be  summons;  its  form. 

6.  Smnmons,  when  and  how  to  be  served. 

7.  When  special  order  for  role  to  plead  necessary. 

8.  Froceedings'if  defendant  make  defanlt,  &c. 

9.  Trial  ofissue  of  fact;  view;  assessment  of  damages. 

10.  Judgment  for  plaintiff  not  being  joint  tenant,  &c. 

11.  Joint  tenant,  &c.  may  elect  to  recorer  damages  or  hare  partition. 

12.  Judgment  for  partition  to  be  giren,  if  elected. 
IB.  Proceedings  thereon  to  effect  partition. 

14.  C6mmissioinen  to  be  appointed. 

15.  Their  dnty  in  making  partition. 

16.  Judgment  on  their  report,  its  effect;  costs. 

17.  When  sale  to  be  made;  proceeds  how  dirided. 

18.  When  eoort  may  stay  defendant  from  doing  waste. 

19.  Power  of  coort  to  enforce  order. 

20.  Porehaser  of  lands  under  execution  may  sue  for  waste. 

21  li  22.  Certain  acts  by  lawfol  occupant  of  such  land,  not  to  be  deemed  waste. 
2S  li  24.  Waste  of  land  sold  by  execution,  how  preyented. 
26.  Proceedings  for  waste  done  after  order  senred. 

26.  When  notice  to  shew  cause,  to  be  giyen. 

27.  Commitment  for  riolating  order. 

28.  Defendant  to  be  committed  to  close  custody. 

29.  When  defendant  may  be  discharged  on  giytng  bond. 
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TITLE  5.       $  I.  If  any  guardian  or  any  tenant  by  tlie  curtesy,  tenant  in  dower, 
^Jf^Y^  or  for  term  of  life  or  years,  or  the  assigns  of  any  such  tenant,  shall 
loaetioofor  couimit  waste  during  their  several  estates  or  terms,  of  the  houses, 
gardens,  orchards,  lands  or  woods,  or  of  any  other  thing  belonging  to 
the  tenements  so  held,  without  a  special  and  lawful  license  in  writ- 
ing so  to  do,  they  shall  respectively  be  subject  to  an  action  of  waste.^ 

ih.  by  o-         $2.  In  case  any  such  tenant  shall  let  or  grant  his  estate,  and  still 
luuit.  retain  possession  of  the  same,  and  commit  waste,  the  party  entitled  to 

the  reversion  of  the  tenements,  may  maintain  his  action  of  waste 

against  such  tenant.'^ 

Joint  t«fmiitB      S  3.  If  one  joint  tenant  or  tenant  in  common,  shall  commit  waste 
^^^coai-  ^^  ^^  estate  held  in  joint  tenancy  or  in  common,  he  shall  be  subject 

to  an  action  of  waste,  at  the  suit  of  hb  co-tenant  or  tenants.^® 
Soitobybein     g  4,  Au  hcir  whether  he  be  within  or  of  full  age,  may  maintain 

an  action  for  waste  done  in  the  time  of  his  ancestor,  as  well  as  in  his 

own  tiine.^* 

ramolL  ^  ^'  ^^  ^^  process  in  the  action  of  waste,  shall  be  a  summons, 
which  shall  be  made  out  substantially  in  the  following  form : 

**The  people,  &c.  to  the  sheriff,  &c.  We  command  you  that  jrou 
summon  A.  B.  that  he  be  before,  &c.  at,  &c.  on,  &c.  to  show  where- 
fore he  has  committed  waste,  to  the  injury  of  C.  D.  of  a  certain  dwell- 
ing-house and  garden,  situated  in  the  town  of  in  the  said  county 
of  ,  [describing  the  premises  according  to  their  actual  situation, 
and  with  the  same  certainty  as  in  this  Chapter  before  required  in  de- 
clarations in  ejectment,]  and  which  said  premises  the  said  A.  B.  holds 
in  dower,  of  the  inheritance  of  the  said  C.  D.  [or  ^  which  the  said  A. 
B.  holds  as  tenant  for  years  or  otherwise,'  as  the  case  may  be.]  And 
have  you  then  there  this  precept.     Witness,  &c." 

JJjMj^  S  6.  Every  such  summons  shall  be  served  on  or  before  the  return 
day  thereof,  on  the  defendant  personally,  if  he  can  be  found,  by  deli- 
vering to  him  a  copy  thereof.  If  the  defendant  can  not  be  found  with- 
in the  county,  the  summons  may  be  served  by  leaving  a  copy  at  his 
dwelling-house  on  the  premises  wasted,  if  there  be  one,  with  any  per- 
son of  proper  age  found  therein.  The  copy  to  be  delivered  shall  in 
all  cases  be  certified  by  the  officer  serving  it. 

Special  order     S  7.  But  wherc  the  summons  was  served  in  any  other  manner  than 
frfead.         upon  the  defendant  personally,  no  rule  to  plead  shall  be  entered,  with- 
out the  special  order  of  the  court. 

oi^SfaJdh*       ^  ^*  '^  ^®  summons  be  returned  duly  served,  and  the  defendant 
•■  default  gjjall  not  appear  according  to  the  rules  of  the  court,  or  shall  make 
de&ult  after  appearance,  a  writ  of  inquiry  shall  issue  to  the  sheriff  of 
the  proper  county,  commanding  him  to  go  to  the  place  wasted,  and 
by  the  verdict  of  a  jury,  to  inquire  of  the  waste  done  and  of  the  dama- 

(88)  1  R.  L.  p.  62,  §  2  &  8.    (88)  lb.  §  7.    (40)  lb.  §  ^  (41)  lb.  §  6. 
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ges  occasioned  thereby ;  and  on  the  return  of  such  inquest,  the  plain-  title  5, 
tiflF  shall  have  judgment  v^V^^/ 

S  9-  If  an  issue  of  fact  be  joined  in  the  action,  it  shall  not  be  neces-  Tnai,  riew, 
sary  for  the  jury  to  view  the  premises  alleged  to  be  wasted,  unless  d«mai«s. 
the  court,  upon  the  application  of  the  parties,  or  of  one  of  them,  upon 
good  cause  shown,  shall  make  order  therefor.  If  no  such  order  be 
made,  the  issue  so  joined  shall  be  tried  in  like  manner  as  issues  of  &ct 
in  other  actions.  And  in  all  cases,  the  jury  that  inquire  of  the  waste 
done,  shall  also  assess  the  damages  occasioned  thereby. 

S  10.  If  the  action  be  brought  by  any  other  than  a  joint  tenant  or  judgaMot. 
tenant  in  common,  and  if  the  plaintiff  prevail  therein,  the  judgn^nt 
shall  be,  that  the  plaintiff  recover  the  place  wasted,  and  treble  the 
damages  found  by  the  jury.^^ 

S  11.  If  the  action  be  brought  by  a  tenant  in  common,  or  by  araeetioaby 
joint  tenant,  against  his  co-tenant,  and  the  plaintiff  recover  judgment  SS'***^*' 
therein,  he  shall  be  entitled,  at  his  election,  either  to  take  judgment 
for  treble  the  damages  found  by  the  jury,  or  to  have  partition  made 
of  the  premises  so  held  in  common  or  joint  tenancy. 

S  liS«  If  he  elect  to  have  partition  made,  the  court,  upon  the  com- Ja^imtDt  for 
ing  in  of  the  verdict  of  the  jury,  shall  give  judgment  that  partition  be 
made. 

S  IS.  If  the  respective  rights  and  interests  of  the  parties  have  not  Proceedings 
been  ascertained  or  admitted,  the  plaintiff  shall  file  a  suggestion  set- 
ting forth  the  same,  as  in  a  petition  for  partition,  and  praying  for  par- 
tition ;  to  which  the  defendant  shall  plead,  and  the  same  proceedings 
shall  be  had  thereon,  in  all  respects,  as  provided  in  the  third  Title  of 
this  Chapter. 

S  14.  When  the  rights  and  interests  of  the  parties  shall  have  been  Committion- 
Bscertained,  the  court  shall  appoint  commissioners  to  make  partition ; 
who  shall  proceed,  in  all  respects,  as  prescribed  in  the  said  third  Ti- 
tle, except  as  herein  otherwise  provided. 

S  15.  The  commissioners  shall,  in  the  first  place,  deduct  from  the  Their  duty. 
share  or  portion  of  the  defendant,  the  amount  of  the  damages  found  by 
the  jury,  unless  they  shall  have  been  paid  by  the  defendant,  and  shall 
make  partition,  so  as  to  allot  to  the  plaintiff  so  much  of  such  share,  as 
will  compensate  him  for  such  damages  remaining  unpaid,  and  they 
shall  proceed  and  divide  the  residue  equally  and  justly  between  the 
parties,  according  to  their  respective  rights. 

S  16.  Upon  the  report  of  the  commissioners  being  confirmed,  judg-  Judgment. 
ment  shall  be  rendered,  that  such  partition  be  final  and  effectual  be- 
tween the  parties.      Such  judgment  shall  have  the  like  effect  as  a 
judgment  in  proceedings  for  partition ;  and  the  costs,  from  the  filing  Coite. 

{42)  1  R.  L.  p.  62,  §  1,  8,  4  &  6. 
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'"^n;^  ^  of  the  raggestkm,  shall  be  ascertained  and  paid  in  the  same  ptopor- 
^^^^^^  tions,  and  may  be  collected  in  the  same  manner. 

•y|V^<»  S  17.  If  the  commissioners  report  that  the  premises  are  aosHiiated 
that  a  partition  thereof  cannot  be  made,  a  sale  shall  be  ordered  in  the 
like  cases,  and  the  same  proceedings  in  idl  respects,  shall  be  had 
thereon,  as  provided  in  the  said  third  Title  of  this  Chapter,  and  with 

g»^^^fc^  the  Uke  eflect ;  except  that  the  amount  of  damages  aasesaed  bjr  the 
jury,  and  the  plaintiff's  costs  in  the  action  of  waste,  to  the  time  of 
filing  the  suggestion,  shall  be  deducted  from  the  portion  of  the  pio* 
ceeds  of  such  sale  belonging  to  the  defendant,  and  shall  be  paid  to  the 
plaintiff 

■ttyioff  S  IS.  After  the -commencement  of  any  action  for  the  reooyeij  of 

AwtMte.  land,  or  for  the  recovery  of  the  possession  of  land,  the  defendant  shall 
not  make  any  waste  of  the  land  in  demand,  pending  the  suit ;  and  if 
such^  defendant  shall  commit  waste,  the  court  in  which  the  suit  is 
pending,  shall  have  power,  on  the  application  of  the  plaintifi^  to  make 
an  order  restraining  the  defendant  from  the  commission  of  any  finrther 
waste  thereon.^' 

2^|J^*  S  19.  The  court  making  such  order,  shall  have  the  same  power  to 
attach  and  commit  the  defendant  for  any  violation  thereof,  that  is  pos- 
sessed by  the  court  of  chancery  upon  the  violation  of  an  injunctioQ 
to  stay  waste,  issued  by  that  court 

Adioa  for  $  20.  Whenever  any  lands  or  tenements  shall  be  sold  by  virtue  of 
ludiMwM  by  an  oxocution,  issued  upon  any  judgment  or  decree,  the  person  to 
whom  a  conveyance  may  be  executed  by  the  sheriff,  pursuant  to  such 
sale,  may  maintain  an  action  of  waste  against  any  person  who  may 
have  been  in  possession  of  the  premises  so  convey^,  after  the  sale 
thereof^  for  any  waste  conmutted  on  such  premises,  after  such  sale. 

S  21.  But  no  person  lawfully  entitled  to  the  possession  of  any 
premises  so  sold,  shall  be  liable  to  any  such  action,  for  doing  tMbet 
of  the  acts  authorised  in  the  next  section. 

2^^j^^|{|f^  S  92.  Any  person  entitled  to  the  possession  of  lands  or  tenements 
sold  under  execution,  may,  until  the  expiration  of  fifteen  months  bom 
the  time  of  such  sale,  use  and  enjoy  the  same,  as  follows,  without  be- 
ing deemed  guilty  of  waste : 

1.  He  may,  in  all  cases,  use  and  enjoy  the  premises  sold,  in  Uke 
manner,  and  for  the  like  purposes,  in  and  for  which  they  were  used 
and  applied,  prior  to  such  sale,  doing  no  permanent  injury  to  the  firee- 
hoU: 

8.  If  the  premises  sold  were  buildings,  or  any  other  erections,  he 
may  make  necessary  repairs  thereto ;  but  he  shall  make  no  alterations 
in  the  form  or  structure  thereof: 


(48)  1  R  L.  p.  88,  §  29. 
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8.  If  the  premises  soM  were  land,  he  may  use  and  improve  the  TrPLE  & 
fltme,  in  the  ordinary  course  of  husbandry ;  but  he  shall  not  be  en-  ^^^^v^*^ 
titled  to  any  crops  growing  thereon,  at  the  expiration  of  the  said  fif- 
teen montltf : 

4.  He  may  iq>ply  any  wood  or  timber  on  such  land,  to  the  neces- 
sary reparation  of  any  fences,  buildings  or  erections,  which  may  have 
been  thereon  at  the  time  of  the  sale : 

6.  If  the  land  sold  is  actually  occupied  by  such  person,  he  may 
take  necessary  fire-wood  therefi:om,  for  the  use  of  his  family. 

S  S3.  If  the  person  airainst  whose  property  such  execution  shall  orjet  to  prc- 
nave  been  issued,  or  any  person  who  may  be  m  possession  of  the  pre-  certain  etu%s, 
mises  so  sold,  shall,  at  any  time  after  the  sale  of  such  premises,  and  ^ 

before  the  time  allowed  for  redeeming  the  same,  do  any  act  of  waste 
thereon,  or  shall  threaten  or  make  preparations  to  commit  waste  there- 
on, the  purchaser  of  such  premises,  or  his  authorised  agent,  may  ap- 
ply by  petition  to  the  chancellor,  or  to  any  circuit  judge  or  supreme 
court  commissioner,  or  to  the  first  judge  of  the  county  courts  of  any 
county,  for  an  order  restraining  such  wrong-doer  from  the  commission 
of  any  jfiirther  waste  upon  such  premises/^ 

S  24  If  the  officer  to  whom  application  shall  be  so  mode,  shall  be  u. 
satisfied  by  due  proof,  that  waste  has  been  actually  committed  by  the 
person  against  whom  the  application  is  made,  or  that  the  same  has 
been  threatened,  or  that  preparations  for  committing  it  have  been 
made,  by  such  person,  such  officer  shall  grant  an  order  restraining 
such  person  from  the  commission  of  any  waste  on  the  premises  so 
soH.** 

5  25.  If  the  person  against  whom  any  such  order  shall  be  made,  violation  or 
shall,  after  the  service  of  a  copy  thereof,  commit  any  waste  in  viola-  i>QiiUedT 
tion  of  the  said  order,  he  shall  be  liable  to  be  proceeded  against  and 
punished  in  the  same  manner  as  for  violation  of  an  injunction  to  stay 
waste,  issued  out  of  the  court  of  chancery ;  and  for  that  purpose  the 
officer  who  may  have  granted  any  such  order,  shall  possess  the  same 
power  and  jurisdiction  as  the  chancellor/^ 

S  26.  When  complaint  shall  be  made  of  the  violation  of  any  such  NoHi  « to 
order  to  restrain  waste,  the  court  or  officer  may  order  notice  to  be    *'^*^"'*' 
given  to  the  person  complained  of,  to  shew  cause  why  he  should  not 
be  committed,  if  from  the  ckcumstances  of  the  case  they  shall  judge 
Such  order  expedient. 

S  27.  Upon  satisfactory  proof  of  such  violation,  such  court  or  offi-  Commiiment, 
cer  shall  issue  a  warrant  to  the  sheriff  of  the  county,  reciting  such  or- 
der and  the  proof  of  the  violation  thereof,  and  thereby  commanding 
^uch  sheriff  to  commit  such  defendant  to  close  confinement,  for  such 

term  of  time,  not  more  than  one  year,  as  shall  be  deemed  expedient.^* 

.  - ..      ^-— 

C44)  Lftwt  of  1820,  p.  ISB.  §  5. 
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TITLE  6.  $  28.  The  sheriff  shall  execute  such  warrant  aocordiiiglj,  and 
j^^^^T^  aball  commit  the  person  named  therein,  without  allowing  Mm  tki 
««««*y-       liberties  of  the  jail. 

SdSt^ma  ^  ^^'  ^"^^  warrant  may  be  superseded,  and  such  person  maj  be 
b«  diubarg*  discharged  by  the  court  or  officer  committing  him,  upon  receiyiBg  a 
bond,  in  such  penalty  and  with  such  sufficient  sureties,  a»0iidioo«rt 
or  officer  may  approve,  to  the  person  applying  lor  the  wwrrant  of 
commitment,  conditioned  that  such  prisoner  shall  not  commit  any 
waste  on  such  premises ;  which  bond  shall  be  deliyered  tosodi  appih 
cant  for  his  use,  and  to  be  prosecuted  by  him  for  any  brtach  of  the 
condition  thereof. 


TITLE  VI. 


OF  TRESPASS  ON  LANDS. 


Ssc.  1.  Treble  damages  to  be  recovered  for  certain  trespasses. 

2.  Cases  in  which  sing^  damages  only  to  be  reeorered. 

3.  Jvst  TaliMoftimber  taken  for  roads  or  bridges,  only  to  be  reaoffcrad. 

4.  Treble  damages  by  persons  foreibly  ousted,  &c. 

Tmbiedama-  $  1.  Every  persou  who  shall  cut  down  or  carry  off,  aay  wood^  un- 
eas«.  derwood,  trees  or  timber,  or  shall  girdle  or  otherwise  deq[K>U  any 
trees,  on  the  land  of  any  other  person,  without  the  leave  of  the  owner 
thereof,  or  on  the  land  or  commons  of  any  city  or  town,  without  hav- 
ing any  right  or  privilege  in  such  conmions,  and  without  license  from 
the  corporation  or  proper  officers  of  such  city  or  town,  shall  forfeit 
and  pay  to  the  owner  of  such  land,  or  to  such  city  or  town,  treble  Ae 
amount  of  the  damages  which  shall  be  assessed  therefor  in  an  action 
of  trespass,  by  a  jury,  or  by  a  justice  of  the  peace  in  cases  |irovided 
by  law.** 

Eicepdoasor  $  2.  If  upou  the  trial  of  any  such  action,  it  shall  appear  that,  the 
trespass  was  casual  and  involuntary ;  or  that  the  defendant  had  proba- 
ble cause  to  believe  that  the  land  on  which  such  trespass  was  com- 
mitted, was  his  own ;  or  that  such  wood,  trees,  or  timber  were  taken 
for  the  purpose  of  making  or  repairing  any  public  road  or  bridge}  by 
the  authority  of  a  commissioner  or  overseer  of  highways ;  joctenent 
shall  be  given  to  recover  only  the  single  damages  assessed  by  die 
jury.** 

i^-  S  S.  Nothing  in  either  of  the  preceding  sections  shall  audiorise 

any  person  to  recover  more  than  the  just  value  of  any  timber  taken 
for  the  making  or  repairing  any  public  roads  or  bridges.** 

Forcible  eu-      $  4.  If  auv  pcrsou  be  disseised,  ejected  or  put  out  of  any  lands  or 

tfyord«Uin.  -rMi  i-  ,  A^it 

«r  tenements,  in  a  forcible  manner,  or  being  put  out^  be  ailerwacds  nol- 

den  and  kept  out  by  force,  or  with  strong  hand,  he  shall  be  entitled  to 
maintain  an  action  of  trespass,  and  shall  recover  therein  treble  the 

(45)  1  R.  L.  pTdZS,  §  29. 
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aflfened  hj  the  jury  or  by  a  justice  of  the  peace,  in  cases  i*itle  7. 
pioTided  hf  law.^^ 


TITLE  VII. 

BKNfiRAL  PROVISIONS  CONCERNING  ACTIONS  RELATING  TO  REAL 

PROPERTY. 

Sbc.  1.  Rerenionen,  &e.  when  to  be  admitted  as  parties. 
%.  AetionlyyreYersioner,  he.  after  defiudt  of  tenant, 
t.  Beslilatioii  how  mads  on  rerersal  of  judgment. 

4.  When  wife  may  be  admitted  to  defend  alone. 

5.  Wife  to  reeoTer  land  lost  by  defiiolt  of  husband. 

e.  Beeoferies  of  tenants  for  life,  &c.  yoid  as  to  rererslon,  fcc. 

7.  Beatitntion  to  be  awarded  to  reTcrsionem,  &e. 

8.  ESzecntions  not  to  be  aroided  by  feigned  recoyeries. 

9.  Lessees  for  jrears  may  fidsify  reooyeries. 

10.  Remedies  of  parties  recoyering  against  lessee,  &e.  for  waste. 

11.  Heirs,  fce.  may  bring  joint  or  seyeral  actions. 

12.  CKmdians  for  infimt  defendants  in  actions  relating  to  lands. 
18.  Yfhuk  eonrt  may  grant  party  leaye  to  soryey  lands. 

14.  Contents  of  order;  copy  to  be  senred  on  owner  of  lands. 

15.  Anthorityofpartynnder  order. 

10L  Writs  of  new  abolished;  bills  of  particulars  how  obtained. 
17.  Imparlances,  &c.  abolished;  landlords,  &c.  may  defend. 
IB.  Action  not  to  be  defeated  by  alienation  of  defendants. 
KL  Pochaser  during  suit,  how  for  liable  for  rents  and  profits. 
M>  Certain  damages  may  be  assessed  at  circuit  courts. 
tL  IVma  of  circuit  roll;  proceedings  thereon. 
tL  Mtntmtiaa  for  costs,  may  be  included  in  writ  of  possession. 
SlL  Ykneticc  in  personal  actions  to  apply  to  real  actions,  fcc. 
H  Aelkms  and  process  not  retained  herein,  abolished. 

S  !•  If  eny  tenant  for  life,  in  dower,  or  by  the  curtesy,  be  im-  RoTsnionm, 
pleaded,  and  the  person  to  whom  the  reversion  or  remainder  apper-  bo  udmiued. 
(aim,  shall  come  into  court  before  any  trial  shall  have  been  had  in 
iiidi  action,  or  before  judgment  by  default  therein,  and  pray  to  be  re- 
eled to  defend  his  right,  he  shall  be  received  for  that  purpose,  and 
ifaill  be  permitted  to  plead  to  the  action,  upon  such  terms  as  the  court 
•hall  deem  just.^'' 

S  S.  If  any  tenant  for  life  or  years,  make  default  or  give  up  any  wbontorae 
lands  demanded,  so  that  judgment  be  given  on  such  default  or  sur-  of  tenanr. 
reader)  the  heir  or  person  to  whom  the  reversion  or  remainder  of 
meh  lands  appertains,  may,  after  the  death  of  such  tenant,  have  an 
acfidn  of  ejectment  to  recover  the  same  lands. 

9  3.  If  a  judgment  be  reversed,  the  tenant  who  lost  by  the  first  Bottitation 
judgment,  if  he  be  in  life,  shall  be  restored  to  the  possession  of  the  judgment. 
tenements  so  lost,  with  the  issues  in  the  mean  time,  and  the  party 
pursuing,  to  the  arrearages  of  rent,  if  any  be  due,  for  the  same  tene- 
ments ;  and  if  such  tenant  be  dead  at  the  time  of  the  judgment  given 
upon  any  writ  of  error,  restitution  shall  be  made  to  the  party  pursuing, 
with  the  issues  after  the  death  of  the  said  tenant,  together  with  the 
arrearages  of  rent,  if  any  were  due,  in  the  life  time  of  the  said  tenant*® 

C46)lItL.  p.684,§22.    (47)lb.  p.  1S3,§6.    (48)  lb.  §6. 
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TiTLBT.      $  4.  When  a  husband  and  wife  shall  be  impleaded,  if  tlie  hnibaiul 


Wife  In  be    *^^^*  himsclf,  and  will  not  defend  the  wife's  right,  if  the  wife  ap- 
d**£Jd*l^   P'y  before  judgment,  she  shall  be  admitted  to  defend  without  h«r  hus- 
band/» 

Wife  fore-       ^  6.  If  the  husbaud  lose  by  default,  any  land  which  was  the  right 
bMi^^     of  his  wife,  the  wife,  after  the  death  of  her  husband,  may  hare  an  ac- 
tion of  ejectment  to  recover  the  same,  and  the  judgment  by  defiuilt 
shall  be  no  bar  to  such  action/^ 

SHrti'Jiid  ^  ®'  ^^  recoveries  had  by  agreement  of  the  parties,  or  by  fraud, 
?o^  fcc!'"  ^g*^^*^  ^y  tenant  for  life,  in  dower,  or  by  the  curtesy,  of  any  lands, 
tenements  or  hereditaments,  shall  be  void  against  all  persons  to  whom 
any  reversion  or  remainder  of  such  lands  may  appertain,  and  against 
their  heirs,  unless  the  appearance  of  the  person  having  such  reversion 
or  remainder,  shall  have  been  duly  entered  in  the  court  where  such 
recovery  shall  be  had.  But  this  provision  shall  not  extend  to  any 
person  who  shall  recover  any  lands,  tenements  or  hereditaments  with- 
out fraud,  by  reason  of  any  former  right  or  title/® 

KettituUonto     g  7.  If  the  pcrsou  to  whom  the  reversion  or  remamder  of  any  es- 
^-  tate  belongs,  shall  establish  that  any  recovery  against  the  tenant  for 

life,  in  dower,  or  by  the  curtesy,  was  obtained  by  fraud,  restitution  of 
the  same  tenements  shall  be  made  to  him,  with  Uie  issues  and  arrear- 
ages, as  herein  before  provided ;  but  such  tenant  may  have  a  writ  of 
scire  facias  upon  the  same  judgment  so  reversed  or  given  on  any 
writ  of  error,  if  he  desire,  and  may  therein  traverse  the  fraud,  and 
not  otherwise.*^ 

foi^l^'^  8  8.  No  execution  shall  be  avoided  by  means  of  any  feigned  re- 
covery, but  all  persons  entitled  to  have  execution  of  any  lands,  tene- 
ments or  hereditaments,  shall  have  the  like  means  to  avoid  and  feUfy 
the  same  recoveries,  as  a  tenant  of  the  freehold,  who  was  neither 
party  nor  privy  to  such  recovery,  has  by  the  course  of  the  commoD 
law." 

SSfor"  ewt'  ^  ^'  A  lessee  for  years  may  falsify  for  his  term  only,  recoveiries,  in 
the  same  manner  as  a  tenant  of  the  freehold  who  was  neither  party  nor 
privy  to  the  recovery,  may  do  by  the  course  of  common  law.  And 
such  lessees,  and  their  personal  representatives  and  assigns,  notwith- 
standing any  recoveries  that  may  be  so  falsified,  shall  hold  their  terma 
according  to  their  demises,  as  if  such  recovery  had  not  been  had.*^ 

SrtiM  ro.  S  10.  After  any  recovery  had,  the  recoverers,  their  heirs  and  as- 
«ovorinf  •  sigos,  shall  havo  the  like  remedies  against  any  lessees  for  years,  theii 
representatives  and  assigns,  for  any  rents  or  services  reserved,  coming 
due  after  such  recoveries,  and  also  like  actions  for  waste  done  after 
such  recoveries,  as  the  lessors  might  have  had  if  such  recoveries  had 
not  been  made." 


(49)  1  R.1L.  p.  18S»  S  8, 4  It  9.    (60)n».$6.    (61)tb.§10. 
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S  11*  When  any  person  shall  die,  leaying  heirs  either  in  the  same  title  7. 
or  in  diflbrent  degrees:  and  where  several  persons  shall  be,  in  ^^j)^^^^^^ 
other  way,  entitled  to  real  estate,  as  tenants  in  common,  or  &>  joint  mt^M- 
tenants,  they  may  bring  one  action  for  the  recovery  thereof,  or  may  iMin,«e. 
bring  several  actions  for  their  respective  shares  or  interests/^ 

S  12,  Actions  relating  to  real  property,  shall  not  be  delayed,  ^lor  gjwjgjjj"^ 
diall  the  remedy  of  any  plaintiff  be  suspended,  by  reason  of  the  in-  fwdum. 
&ncy  of  any  defendant  therein ;  but  guardians  to  defend  the  rights  of 
infimt  defendants,  shall  be  appointed  as  in  personal  actions.  And  in 
all  audi  actions  against  an  infant,  if  he  do  not  procure  the  appointment 
of  a  guardian  within  the  time  required  for  his  appearance  therein,  the 
plaintiff  may  proceed  to  have  such  guardian  appointed  as  in  perscmal 
actions. 

S  IS.  Whenever  the  court,  in  which  any  action  enumerated  in  this  OrdOTformr 
Chapter,  shall  be  pending,  shall  be  satisfied  that  a  survey  of  any  pre- 
mises in  the  possession  of  either  party,  or  of  any  boundary  line  be- 
tween the  parties,  or  between  the  lands  of  either  of  them  and  the 
lands  of  other  persons,  is  necessary  or  expedient,  to  enable  either  par- 
ty to  declare,  plead  or  prepare  for  trial,  or  for  any  other  proceeding 
in  such  action,  it  may,  by  rule  of  court,  upon  the  application  of  either 
party,  order  that  such  party  have  leave  to  make  such  survey. 

S 14*  Such  order  shall  specify  the  premises  or  boundary  lines  to  be  covtmta  of 
surveyed,  by  a  description  as  definite  as  may  be ;  and  a  copy  of  the  Mr^ 
«ame  diall  be  served  previous  to  such  entry,  on  the  owner  or  occu- 
pant of  the  premises  upon  which  it  may  be  necessary  to  enter,  to 
make  such  survey. 

S  15.  The  party  obtaining  such  order,  his  necessary  surveyors,  ser-  Aatbontr  of 
Tants  and  agents,  may  enter  upon  any  premises  necessary  for  the  ord«r. 
purpose  of  making  such  survey,  and  may  there  make  the  same,  after 
having  served  such  rule  as  herein  before  directed ;  and  for  so  doing, 
no  person  acting  under  such  order,  shall  be  liable  to  any  action  of 
trespass,  or  other  action ;  but  every  such  person  shall  be  responsible 
in  an  action  on  the  case,  for  any  imnecessary  injury  caused  by  him. 

S  16.  No  writ  of  view  shall  hereafter  be  allowed  in  any  action  for  wntfor 
the  recovery  of  real  estate  or  the  possession  thereof,  except  where  oth-  uSS.*^** 
erwise  specially  provided  for ;  but  any  judge  of  the  court  in  which  BiiLiofpar 
the  action  is  pending,  and  any  other  officer  who  may  be  authorised  to  ^^^^^ 
perform  the  duties  of  such  judge  at  chambers,  shall  have  power  when- 
ever he  shall  think  proper  so  to  do,  to  order  the  plaintiff  to  deliver  to 
the  defendant,  a  particular  description  of  the  premises  demanded,  in 
the  same  manner  and  subject  to  the  same  provisions,  as  in  cases  where 
bills  of  particulars  may  be  required  in  personal  actions. 

S  17.  No  imparlance,  voucher,  aid-prayer  or  receipt,  shall  be  al-  imptiiuMiL 
lowed ;  but  whenever  any  action  shall  be  brought  against  any  tenant, 

"  (6a)lR.L.p.80,§2. 
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TiTLB  7.  to  nconir  the  land  held  by  him,  or  the  possetaion  of  such  land,  the 
y^y^  landlord  of  such  tenant,  and  any  person  having  any  priyity  of  ealafe 
jM^Sy**-  or  interest  with  such  tenant  or  with  such  landlord,  in  the  premises  in 

question,  or  in  any  part  thereof,  may  be  made  defendant  with  such 

tenant  in  case  he  shall  appear;  or  may,  at  his  election,  ^pear  with- 
a^jTfaic  pto-  Q^^  g^  tenant     And  in  the  latter  case,  the  court  may  order  a  stay 

of  execution  upon  any  judgment  against  the  tenant  in  possession,  until 

the  farther  order  of  the  court  ^ 

AKraft^       2  18.  Whenever  any  action  for  the  recovery  of  any  lands  or  tene- 
•no-  tnentSy  or  for  the  recovery  of  the  possession  thereof,  shall  be  com- 

menced against  any  person  in  possession  of  the  premises  in  question, 
.  or  in  the  receipt  of  the  profits  thereof,  such  action  shall  not  be  barred 
or  delayed  by  reason  of  any  alienation  or  conveyance  made  by  such 
person  to  any  other,  either  before  or  after  the  commencement  of  such 
action.'^ 

LiabUity  of  ^  19.  If  the  defendant  in  any  action  for  the  recovery  of  land,  or 
dming^t.  the  possession  of  land,  shall  alien  the  land  in  question,  pendii^  the 
suit,  and  shall  have  no  property  whereof  any  damages  fi»  the  issues 
and  profits  of  such  land  recovered  against  him,  may  be  levied,  eveiy 
person  to  whose  hands  such  land  may  have  come,  shall  be  liable  to  an 
action  for  such  damages,  for  the  time  that  he  shall  have  possessed  the 
premises/^ 

AMahf  ^  0  ^.  Whenever  by  the  provisions  of  law,  any  writ  of  inquiry  may 
eireaitf  be  issuod  to  assoss  the  damages  which  any  person  shall  be  entitled  to 
recover  for  the  mesne  profits  arising  from  the  possession  of  real  es- 
tate, or  to  ascertain  any  damages  which  a  plaintiff  in  dower  diall  be 
entitled  to  recover,  or  to  assess  the  damages  in  an  action  of  waste, 
instead  of  issuing  such  writ,  the  plaintiff  may  have  such  damages  as- 
sessed at  a  circuit  court,  to  be  held  in  the  county  where  the  venue  in 
the  action  is  laid. 

Pro^inn  2  21.  For  that  purpose,  the  plaintiff  may  make  up  a  circuit  toII  of 
PM«-  the  jrieadings  and  proceedings,  with  an  entry  of  an  order  therein,  that 
such  damages  be  assessed  at  such  circuit  court ;  and  such  court  sluiU 
proceed  thereon,  pursuant  to  such  order,  in  the  same  manner  as  in 
other  causes  sent  to  that  court  to  be  tried  ;  and  the  verdict  of  the  jitfy 
tfiereupon,  shall  be  certified  and  returned  in  like  manner. 
^neatiiHiror  g  gg.  Whenever  a  writ  of  possession  shall  be  issued  upon  a  judg^ 
ment  in  any  action  relating  to  real  property,  the  plaintiff  may  include 
in  the  same  process,  an  execution  against  the  property  or  body  of  the 
iiefendant,  to  collect  the  costs  or  damages  which  may  be  due,  in  the 
'Mme  cases  in  which  he  would  be  authorised  to  issue  such  exeoutkMk 
separately. 

FiMiiic*,  ht.     $  2S.  The  practice  in  actions  relating  to  real  estate,  enumefated 
in  tUs  Chapter,  shall  be  the  same  in  all  respects  as  in  perscmal 

""  <68)  1  R.  L.  p.  44S^  §  so.    (64)  n».  p.  82,  §  9.    (65)  n».  p.  OS. 
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tkm,  €Kcept  where  otberwiae  ^qiecially  provided  by  law ;  and  mles  tttlkb, 
to  plead,  reply  mmI  anawer,  may  be  entered,  and  may  be  entarged,  ^^^^^^^ 
and  proceedings  may  be  stayed,  in  the  like  cases.    And  all  Ibe  pro* 
visions  of  law  respecting  pleadings,  process,  records  and  judgHW&ta, 
in  personal  actions,  shall,  so  fiur  as  may  be,  apply  to  actions  rdafting 
to  real  estate. 

9  24.  All  writs  of  right,  writs  of  dower,  writs  of  entry  and  writs  ceruio  oe- 

^  uOlM  sod  PVO* 

of  assize,  all  fines  and  common  recoveries,  and  all  other  real  actions  oMSftboiui- 
known  to  the  conunon  law,  not  enumerated  and  retained  in  thbChap* 
ter ;  and  all  writs  and  other  process  heretofore  used  in  real  actions, 
iHiich  are  not  specially  retained  in  this  Chapter ;  shall  be^  and  they 
are  hereby  abolished. 


TITLE  VIII. 

PROCEEDINGS  TO  DISCOVER  THE  DEATH  OF  PERSONS,  UPON  WHOSE 
LIVES  ANY  PARTICULAR  ESTATE  MAY  DEPEND. 

0ao.  1.  PWBOBf  npoo  whose  lires  ettatei  depend,  how  produeed. 
2.  Cententf  of  petition  for  that  pnipeee. 
a.  Petition  how  yerified  and  tenred  with  notice,  he. 
4  Girder  of  eooit  for  prodnetion  of  penoD. 
flb  Older  how  Mrred;  how  to  he  eaecuted. 
a  SohpcBnae  for  witnettet  to  attend. 
7.  When  and  by  whom  habeas  eorpos  to  be  afiowed. 
a.  Betnm  by  maiter  or  committionen. 
9.  Froeeedingt  if  order  complied  with;  coita  how  paid. 
Ml  irpenon  not  produced  to  be  deemed  dead. 

Ul»]4.  Pkeceedingf  where  it  ia  alleged  that  the  penoni«q«ired  it  oit  of  tlwMlto^ 
15.  Matters  that  may  be  shown  by  party  applied  against 
M.  Order  of  oonrt  thereon. 

17.  Copiea  of  orders  of  coirt,  to  be  eyide&oe  of  fiiBts. 

18.  FroTision  for  costs. 

19.  Restoration  of  estates  recovered  on  presumption  of  death. 
10.  Remedy  of  persottCTioted  for  rente  and  proita. 

S  1.  Any  person  entitled  to  claim  any  lands  or  tenemenis,  after  tke  Paiiuon  ror 
death  of  any  other  person  having  any  prior  estate  in  such  lands  or  te-  certain  psr- 
nements,  may,  once  a  year,  ^PP^y  ^7  petition,  to  the  court  of  chano^- 
ry^  for  an  order,  that  the  person  upon  whose  life  such  prior  estate  de- 
p^ida,  be  produced  and  shown,  as  herein  after  provided,  by  the  guar* 
dian,  husband,  trustee,  or  party  who  may  have  the  custody  of  Mieh 
other  person,  or  of  his  estate,  or  whp  may  be  entitled  to  such  cmto- 

$  S.  Every  such  petition  shall  state,  coot^it*  of 

1 .  The  interest  of  such  applicant  in  the  lands  or  tenements  describ- 
ed therein :  and, 

ft.  That  he  has  cause  to  believe  and  does  believe^  that  tbft  penett 
upon  whose  life  such  prior  estate  depends,  is  dead,  and  that  hifi  d#fttb 
is  conoealed  by  the  party  against  whom  the  application  is  n^d^ 

(66)  1  R.  L.  p.  104,  §  a 


BEVIBXD  flTAI 

to  fw»Mr  Um  Itiid  Ml  bjr  Ua, 
Undloidirf'  ■neh  teoMit,  ud 
dc  iatamt  with  inch  tonuit^ 


(rAHDi. 


quBitiai,  or  in  ujr  pir* 
teouit  in  cub  he  ih 


J3£Lf"'  outmch 


a  copy  shall 

^  ,  '^ppUcation  is  intended 

•^^>'"'?iifee  ^  the  time  and  place 

.;^r^-J;:«ted." 

■,,'  ■j.'hii  to  llie  contrary,  the  court  of 
■  fiBrt'ice  of  such  petition  and  notice, 
'l^  party  against  whom  the  application 


ofcseeatianap'     .^.■^J, 

tba  faillwr  or      ■  ,  ^fj^'C"''jii»  person  upon  whose  life  such  estate 

£  18.  W  '(^y^V^ii/ice,  and  to  such  master  of  the  court,  or 

">*  BNBt^  m  J/>5Jf;^^''''S,  not  exceeding  two,  as  shall  be  named 

■   IVBBf  'jJJj^    ^» (rf such  order  shall  be  served  upon  the  party 

or  *  'l^V^^lication  is  made,  at  least  fourteen  days  before 

V  ^'^*!^.  /^erBin,  at  which  any  person  shall  be  required  to  be 

'     .^^'^u^"''^'  flw^'"  °'  commiisioners  shall  attend  at  the  time  and 

UtMiT^f       *i^  'Kff^- .  lio  the  order,  for  the  purposeof  attending  to  the  execu- 

S^N"*  Ct^TM  ^^y  "''"'1  ^^^  power  to  take  proof,  by  the  cxatni- 

is  <*^/uesses  to  be  sworn  by  them,  as  to  the  identity  of  the  per- 

''  ^^  irbi^  lifo  such  estate  depends. 

t^..  fliibpcenas  to  compel  the  attendance  of  witnesses  before  such 
^^  gt  commissioners,  may  be  issued  and  served  in  the  like  man- 
0^ff^     ^  with  the  like  eflect,  as  before  examiners  Jn  chancery  in  any 
"  f^  pending  in  that  court. 

^  7.  If  it  appear  satis&ctorily  to  the  master  or  commissioners,  on 
jge  proof  by  affidavit,  that  the  person  required  to  be  produced  is  in 
£ffrj^  Prison,  or  is  kept  or  detained  by  any  other,  they  may  allow  a  writ 
^"  of  Ao&aiu  corpus  to  be  issued  out  of  the  court  of  chancery,  to  bring 
the  body  of  such  person  before  them ;  which  writ  shall  bv  served  and 
executed  in  the  same  manner  as  such  writs  to  inquire  into  the  cause 
of  the  detention  of  any  person,  and  all  the  provisions  of  law,  in  rela- 
tion to  obedience  to  such  writ,  shall  apply  to  the  writ  so  allowed  by 
such  master  or  commissioneis. 

S  8.  If  such  person  diall  be  produced  before  the  master  or  c(Kn- 
missioDers,  pursuant  to  the  order  of  the  court,  they  shall  stale  the 
same  in  their  return,  and  shall  also  state  therein,  whether  they  or 
either  of  them,  were  personally  acquainted  with  such  person,  or 
whether  his  identity  was  proved  by  witnesses  examined  by  them, 
and  shall  set  forth  such  proof  in  their  return.  If  such  person  shall 
not  be  produced  bcfuro  Ihem,  they  shall  so  state  in  their  return. 
jj^  S  S.  Upon  the  filing  of  any  such  return,  if  it  shall  appear  that  the 
fiMoiiA.  order  has  been  complied  with,  the  proceedings  shall  be  discharged, 
and  die  court  shall  direct  an  entry  of  such  return  to  be  made  in  its 
minutes ;  and  shall  order  the  costs  of  tho  proceedings  to  be  paid  by 
the  E^plicant. 

(ST)  1 R.  L.  p.  vu,  i  8- 


ssfe 
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0.  If  it  shall  appear,  from  such  return,  that  the  person  upon  titles. 
life  such  estate  depends,  was  not  produced  before  the  commis-  ^^f^"^ 

s,  as  required  by  the  order,  and  that  due  service  of  such  order  r«nuired  to 

'  *'  M  deemed 

lade,  as  herein  required,  such  person  shall  thereafter  be  taken  '*«•<*• 
dead ;  and  the  party  entitled  after  his  death,  may  forthwith  en- 
on  the  said  lands  or  tenements,  in  the  same  manner  as  if  such 
I  were  actually  dead. 

1.  If  it  shall  be  shown  to  the  court,  by  affidavit  on  the  part  of  froecedinn, 
rson  against  whom  any  such  application  shall  be  made,  in  any  out  of  um 
of  the  proceeding,  that  the  person  upon  whoso  life  such  estate 

js,  is  or  lately  was  at  some  place  certain,  beyond  sea  or  else- 
out  of  this  state,  the  proceedings  shall  cease,  unless  the  party 

uting  such  order,  shall,  at  his  own  costs  and  charges,  obtain  a 

ission,  to  be  issued  out  of  the  court  of  chancery,  and  to  be  di- 
to  one  or  more  commissioners,  to  be  appointed  for  that  purpose 
court,  residing  at  such  place,  to  obtain  a  personal  view  of  the 

I  upon  whose  life  such  estate  depends. 

2.  If  such  party  shall  elect  so  to  send  to  such  place,  he  shall  Noaw. 
otice,  in  writing,  to  the  party  against  whom  the  original  ap- 

on  shall  have  been  made,  of  the  time,  and  place  certain  at 
the  commissioners  will  attend,  for  the  purpose  of  having  such 
as  follows : 

[f  the  place  be  within  any  of  the  United  States,  or  in  either  of 
ovinces  of  Canada,  at  least  two  months'  notice  shall  be  given : 
If  the  place  be  within  either  of  the  West-India  islands,  at  least 
months'  notice : 
For  all  other  places,  at  least  four  months'  notice.*® 

3.  The  commissioners  shall  possess  the  same  powers,  and  shall  Powan  or 
d  in  like  manner,  as  above  provided,  and  the  like  proceedings  ^? 
«  had,  and  with  the  like  effect,  upon  the  coming  in  of  their  re- 


conuDiMon- 


i.  If  it  shall  appear  from  such  return,  that  the  person  upon  ordor  on  re- 
life  such  estate  depends,  was  produced  before  them,  the  appli-  SSiSn!*"*' 

shall  be  discharged,  with  the  like  effect  as  before  provided ;  if 

I  appear  that  he  was  not  so  produced,  he  shall  thereafter  be  ta- 
be  dead,  and  the  party  entitled  after  his  death,  may  forthwith 

upon  the  said  lands  and  tenements,  in  the  same  manner  as  if 

erson  were  actually  dead. 

}.  The  party  against  whom  any  such  application  shall  be  made.  Party  requir- 
low,  by  affidavit  or  otherwise,  to  the  court  of  chancery,  ^S,^«p* 

That  the  person  upon  whose  life  such  estate  depends,  is  or  was  m^!^^!!''^ 
at  the  time  of  any  return  made  by  any  commissioners  appoint- 
er  this  Title : 

(66)  1  R.  L.  p.  104,  §  4. 

» n.  44 
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TITLB&      S  S.  Such  petition  shall  be  verified  by  affidavit,  and  a  copy  shall 


be  served  upon  the  person  against  whom  the  application  is  intended 
udMnred.   to  be  made,  with  at  least  fourteen  days'  notice  of  the  time  and  place 
at  which  the  same  is  intended  to  be  presented.^ 

Order  of  ^  4.  If  uo  Sufficient  cause  be  shown  to  the  contrary,  the  court  of 

*'*"^  chancery,  upon  due  proof  of  the  service  of  such  petition  and  notice, 
shall  make  an  order  requiring  the  party  against  whom  the  application 
is.  made,  to  produce  and  show  the  person  upon  whose  life  such  estate 
depends,  at  such  time  and  place,  and  to  such  master  of  the  court,  or 
commissioner  or  commissioners,  not  exceeding  two,  as  shall  be  named 
in  such  order, 
swvioe  and  S  5.  A  Certified  copy  of  such  order  shall  be  served  upon  the  party 
nomitioaof  agaiust  whom  the  application  is  made,  at  least  fourteen  days  before 
the  day  specified  therein,  at  which  any  person  shall  be  required  to  be 
produced.  The  master  or  commissioners  shall  attend  at  the  time  and 
place  specified  in  the  order,  for  the  purpose  of  attending  to  the  execu- 
tion thereof,  and  they  shall  have  power  to  take  proof,  by  the  exami- 
nation of  witnesses  to  be  sworn  by  them,  as  to  the  identity  of  the  per- 
son upon  whose  life  such  estate  depends. 

S  6.  Subpoenas  to  compel  the  attendance  of  witnesses  before  such 
for  mtamt.  master  or  commissioners,  may  be  issued  and  served  in  the  like  man- 
ner and  with  the  like  effect,  as  before  examiners  in  chancery  in  any 
cause  pending  in  that  court. 
S  7.  If  it  appear  satisfactorily  to  the  master  or  commissioners,  on 
Jj^*fo|^^^  due  proof  by  affidavit,  that  the  person  required  to  be  produced  is  in 
dSc^** '*'**'  prison,  or  is  kept  or  detained  by  any  other,  they  may  allow  a  writ 
of  habeas  corpus  to  be  issued  out  of  the  court  of  chancery,  to  bring 
the  body  of  such  person  before  them ;  which  writ  shall  be  served  and 
executed  in  thejsame  manner  as  such  writs  to  inquire  into  the  cause 
of  the  detention  of  any  person,  and  all  the  provisions  of  law,  in  rela- 
tion to  obedience  to  such  writ,  shall  apply  to  the  writ  so  allowed  by 
such  master  or  commissioners. 

iSa^ic'  ^  ®'  '^  ®"^^  person  shall  be  produced  before  the  master  or  cwn- 
missioDers,  pursuant  to  the  order  of  the  court,  they  shall  state  the 
same  in  their  return,  and  shall  also  state  therein,  whether  they  or 
either  of  them,  were  personally  acquainted  with  such  person,  or 
whether  his  identity  was  proved  by  witnesses  examined  by  them, 
and  shall  set  forth  such  proof  in  their  return.  If  such  person  shall 
not  be  produced  before  them,  they  shall  so  state  in  their  return. 

Jro^j*j«j^     S  9.  Upon  the  filing  of  any  such  return,  if  it  shall  appear  that  the 
^^^    order  has  been  complied  with,  the  proceedings  shall  be  discharged, 
and  the  court  shall  direct  an  entry  of  such  return  to  be  made  in  its 
minutes ;  and  shall  order  the  costs  of  the  proceedings  to  be  paid  by 
the  applicant. 

(57)  IR.  L.p.l04,§8. 
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S  10.  If  it  shall  appear,  from  such  return,  that  the  person  upon  title  a 
whose  life  such  estate  depends,  was  not  produced  before  the  commis-  Jt^T'^*^^ 
sioners,  as  required  by  the  order,  and  that  due  service  of  such  order  [«n"««d »« 

*  ,      •'  b«  deemed 

was  made,  as  herein  required,  such  person  shall  thereafter  be  taken  '^ead. 
to  be  dead ;  and  the  party  entitled  after  his  death,  may  forthwith  en- 
ter upon  the  said  lands  or  tenements,  in  the  same  manner  as  if  such 
person  were  actually  dead. 

S  11.  If  it  shall  be  shown  to  the  court,  by  affidavit  on  the  part  of . Proceeding!, 
the  person  against  whom  any  such  application  shall  be  made,  in  anyoutofuie 
stage  of  the  proceeding,  that  the  person  upon  whose  life  such  estate 
depends,  is  or  lately  was  at  some  place  certain,  beyond  sea  or  else- 
where out  of  this  state,  the  proceedings  shall  cease,  unless  the  party 
prosecuting  such  order,  shall,  at  his  own  costs  and  charges,  obtain  a 
commission,  to  be  issued  out  of  the  court  of  chancery,  and  to  be  di- 
rected to  one  or  more  commissioners,  to  be  appointed  for  that  purpose 
by  the  court,  residing  at  such  place,  to  obtain  a  personal  view  of  the 
person  upon  whose  life  such  estate  depends. 

§  12.  If  such  party  shall  elect  so  to  send  to  such  place,  he  shall  noUm. 
give  notice,  in  writing,  to  the  party  against  whom  the  original  ap- 
plication shall  have  been  made,  of  the  time,  and  place  certain  at 
which  the  commissioners  will  attend,  for  the  purpose  of  having  such 
view,  as  follows : 

1.  If  the  place  be  within  any  of  the  United  States,  or  in  either  of 
the  provinces  of  Canada,  at  least  two  months'  notice  shall  be  given : 

2.  If  the  place  be  within  either  of  the  West-India  islands,  at  least 
three  months'  notice : 

8.  For  all  other  places,  at  least  four  months'  notice.*® 

^13.  The  commissioners  shall  possess  the  same  powers,  and  shall  Powenof 
proceed  in  like  manner,  as  above  provided,  and  the  like  proceedings 
shall  be  had,  and  with  the  like  effect,  upon  the  coming  in  of  their  re- 
turn. 

S  14.  If  it  shall  appear  from  such  return,  that  the  person  uponordor 
whose  life  such  estate  depends,  was  produced  before  them,  the  appli- 
cation shall  be  discharged,  with  the  like  effect  as  before  provided ;  if 
it  shall  appear  that  he  was  not  so  produced,  he  shall  thereafter  be  ta- 
ken to  be  dead,  and  the  party  entitled  after  his  death,  may  forthwith 
enter  upon  the  said  lands  and  tenements,  in  the  same  manner  as  if 
such  person  were  actually  dead. 

S  15.  The  party  against  whom  any  such  application  shall  be  made.  Party  reqair- 
may  show,  by  affidavit  or  otherwise,  to  the  court  of  chancery,  jJiiif,'m«7* 

1.  That  the  person  upon  whose  life  such  estate  depends,  is  or  was  J^lftttnir*"* 
living,  at  the  time  of  any  return  made  by  any  commissioners  appoint- 
ed under  this  Title : 

(66)  1  R.  L.  p.  104,  §  4. 

VOL.  II.  44 


commiMon- 
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on  re* 
»    torn  of  com- 
miuion. 
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Tirusa.  a.  That  such  party  has  used  his  utmost  endeayors  to  procuie  the 
person  upon  whose  life  such  estate  depends,  to  appear  before  such 
commissioners,  according  to  the  exigency  of  the  order  by  which  they 
were  appointed :  and, 

3.  That  he  could  not  procure  or  compel  such  person  so  to  appear. 

Ord«t  of  ^  16.  If  such  court  be  satisfied  of  the  truth  of  such  alleeations,  it 

M.  shall  cause  an  entry  of  such  proof  to  be  made  in  its  minutes,  and 

shall  thereupon  declare  that  there  is  no  reason  to  presume  the  death 

of  the  person  upon  whose  life  such  particular  estate  shall  depend ; 

and  all  further  proceedings  on  such  application  shall  cease/* 

oid«n«ir         S  n.  A  copy  of  any  entry  made  in  the  minutes  of  the  court  of 
chancery,  pursuant  to  the  provisions  of  this  Title,  duly  certified,  shall 


be  evidence,  in  all  courts  within  this  state,  of  the  &cts  therein  stated. 

corts.  S  18.  When  provision  is  not  herein  otherwise  made  for  the  pay- 

ment of  the  costs  of  the  proceedings,  the  same  shall  be  paid  by  such 
party  as  the  court  shall  direct. 

BMUtrftOoQ       S  19.  Any  estate  which  shall  have  been  recovered  upon  the  pre- 
sumption  of  the  death  of  any  person,  shall  be  restored  to  him  who 


MrUiocaac 


shall  have  been  evicted,  if  in  any  subsequent  action,  the  person  pre- 
sumed to  be  dead,  shall  be  proved  to  have  been  living,  at  the  time  of 
the  commencement  of  such  action.^^ 

'fbf  8  20.  Every  person  so  evicted,  his  executors  or  administrators, 
shall  recover,  in  any  action  to  be  brought  by  him  or  them,  the  full 
profits  of  the  estate,  during  the  time  he  shall  have  been  deprived 
thereof,  and  during  the  life  time  of  the  person  on  whose  life  such  es- 
tate depended,  against  such  as  occupied  the  same,  his  or  their  execu- 
tors or  administrators.^' 


CHAP.  VI. 

Of  Proceedings  in  Personal  Actions  brought  fa 
the  Recovery  of  any  Debt,  or  for  Damages  only. 


Title  1. — Of  the  comroencement  of  suits  and  the  proceedings  thereim.  i 

until  the  formiDg  of  an  issue  of  fact. 
Title  2. — Of  pleadings  and  set-offs. 
Title  3. — Of  the  assessment  of  damages  upon  default. 
Title  4. — Of  judgments. 

Title  6. — Of  executions,  and  the  duties  of  officers  thereon. 
Title  6. — Provisions  concerning  certain  proceedings  in  the  progreat  o^ 

an  action  at  law. 

(60)  1  R.  L.  p.  104,  §  6.    (60)  lb.  §  6.    (61)  lb.  §  2  It  6. 
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TITLE   I.  TITLE  L 


OF  THE  COMMENCEMENT  OF  SUITS  AND  THE  PROCEEDINGS  THERE- 
IN. UNTIL  THE  FORMING  OF  AN  ISSU€  OF  FACT. 

8sc.  1.  Aetkms  for  debtor  damaget,  how  commenced. 
2.  Proceedings  when  declaration  lenred  personally. 
8.  When  c^ias  may  be  issued  against  a  fictitious  name. 

4.  Mode  of  serrinf  a  capias  on  which  bail  is  not  required. 

5.  Appearance  of  defendant  senred,  to  be  entered. 

6.  True  cause  of  action  to  be  stated,  in  order  to  hold  to  bail. 

7.  Cases  ennmeialed,  where  bail  may  be  required,  of  course. 

8.  In  other  cases,  order  for  bail  may  be  granted. 

9.  Heirs,  executors,  &c.  not  to  be  held  to  bail,  except,  9te. 

10.  Sheriff  how  to  execute  writ  requiring  bail. 

11.  Defendant  to  be  discharged  on  executing  a  bond;  its  contents. 

12.  When  bond  to  be  assigned,  proceedings  thereon. 

13.  When  defendant's  s^ppearance  may  be  entered  by  plaintiff. 

14.  Rule  on  sheriff  for  special  bail,  when  entered. 
18.  Attachment  for  not  putting  in,  how  issued. 
18.  Sheriff  may  put  in  bail,  his  remedy  therefor. 

17.  Proceedings  against  sheriff  brought  up  on  attachment 

18.  Court  to  ascertain  amount  due  to  plaintiff. 

19.  Proceedings  to  be  stayed,  on  sheriff's  confessing  judgment 

20.  Or  sheriff  may  confess  judgment,  &c. 

21.  Execution  when  to  issue;  remedy  on  bond  of  sheriff. 

22.  Qommitment  of  defendant  on  writ  to  be  specially  returned. 

23.  In  such  case  declaration  when  and  how  to  be  serred,  &c. 

24.  When  to  declare  where  defendant  has  appeared,  &c. 

25.  Cmisequenoe  of  neglect 

28.  Warrants  of  attorney  and  entries  thereof  abolished. 

Sscnov  1.  Actions  brought  for  the  recovery  of  any  debt,  or  for  PMseoaiM. 
<hiDage8  only,  may  be  commenced,  either,  Sy.^?ni 

1,  By  the  issuing  and  service  of  a  capias  ad  respondendum 
against  persons  not  privileged  from  arrest : 

2,  By  summons  against  corporations :  or, 

3,  By  filing  in  the  office  of  one  of  the  clerks  of  the  supreme  court, 
Or  with  the  clerk  of  the  court  of  common  pleas  of  the  county  in  which 
the  defendant  resides,  a  declaration ;  entering  a  rule  in  the  minutes 
kept  by  such  clerk,  requiring  the  defendant  to  plead  to  such  declara- 
tion according  to  the  practice  of  the  court ;  and  serving  a  copy  of  such 
declaration  and  notice  of  such  rule  personally  on  the  defendant ;  which 
mode  of  commencing  an  action  may  be  adopted  against  any  person, 
whether  privileged  from  arrest  or  not. 

S  2.  Upon  due  proof  of  the  service  of  a  declaration  personally  on  Proc««iiii« 
all  the  defendants  in  the  cause,  their  appearance  shall  be  entered  by  SldJUiKi^ 
the  clerk  of  the  court,  in  the  same  manner  as  if  they  had  endorsed 
their  appearance  on  a  capias;  and  their  default  may  be  entered  for 
not  pleading,  and  the  same  proceedings  may  be  had  against  them,  in 
all  respects,  as  if  they  had  appeared. 

S  3.  When  the  name  of  any  defendant  shall  not  be  known  to  the  ^^,^  ^^^^ 
plaintiff,  a  capias  ad  respondendum  may  be  issued  against  such  per-  JiJjJSJj^ 
son  by  a  fictitious  name. 

S  4.  Upon  the  service  of  a  capias  ad  respondendum  upon  any  wimbsiito 
person,  which  does  not  require  the  defendant  to  be  held  to  bail,  he  ^  ^'•'^^^ 
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TiTLSi.  may  endorse  his  appearance  on  such  writ,  or  if  he  refuse  todo  so,  the 

^'^^>f'^^^  sheriff  may  return  the  writ  personally  served.* 

Eoterinf  ap-      §  5.  Upon  such  writ  being  returned  with  the  appearance  of  a  de- 
SS^t?    fendant  endorsed,  or  as  having  been  personally  served,  the  clerk  of  the 
court  shall  enter  the  appearance  of  the  defendant  upon  whom  the  same 
was  served ;  and  thereafter,  proceedings  may  be  had  against  such  de- 
fendant, as  if  he  had  actually  appeared. 

whm  dc-        §  6.  No  person  shall  be  held  to  bail  on  a  capias  ad  respondenr 
held  to  b^.  dum^  unless  the  true  cause  of  action  be  particularly  expressed  there- 
in.» 

Cam  where      S  7.  In  the  followiug  cases,  the  defendant  may  be  held  to  bail,  of 
requi^S^  of  courso,  and  without  any  special  order  for  that  purpose : 
^""*'  1.  In  all  actions  of  debt,  except  such  as  shall  be  brought  upon  a 

judgment  rendered  in  a  suit  wherein  the  defendant  was  held  to  bail; 
and  except  such  as  shall  be  brought  upon  any  bail  bond  or  recogni- 
zance of  bail,  or  upon  any  replevin  or  other  bond  in  which  any  surety 
shall  have  joined,  taken  in  the  course  of  judicial  proceedings,  or  by 
virtue  of  any  statute : 

2.  In  all  actions  upon  contracts  for  the  payment  of  any  money, 
the  performance  of  any  service,  or  the  delivery  of  any  property,  where 
the  demand  or  damages  shall  be  certain,  or  can  be  reduced  to  cer- 
tainty: 

3.  In  actions  of  trover,  and  in  actions  of  trespass  for  taking  per- 
sonal property,  and  in  actions  of  replevin,  in  the  cases  provided  by 
law : 

4.  In  actions  for  trespass  upon  land.^ 

Older  for  hail     %  8.  In  all  cascs  Other  than  such  as  are  herein  provided  for  holdine 

in  other 

caiet.  a  defendant  to  bail,  an  order  requiring  such  bail  may  be  granted  by  a 

judge  of  the  court  in  which  the  writ  is  issued  in  the  cases  and  accord- 
ing to  the  practice  established  in  the  supreme  court. 

Certain  per-       S  9.  Pcrsous  prosecutcd  iu  their  representative  character  as  heirs, 

he  held  to     exccutors,  administrators,  assignees  or  trustees,  under  the  provisions 

of  any  statute,  or  otherwise,  cannot  be  held  to  bail,  unless  they  shall 

have  incurred  a  personal  obligation  to  pay  the  debt  or  demand  claimed. 

setviee  of        S  10.  The  sheriff  or  other  oflScer  to  whom  any  writ  shall  be  deliver- 
to^  bd7.  '    ed,  requiring  the  defendant  to  be  held  to  bail,  as  herein  provided,  shall 
execute  the  same  by  arresting  the  body  of  the  defendant,  and  keeping 
him  in  his  custody  until  discbargd  according  to  law.^ 

Bftiihond;        ^  11.  Evcry  defendant  so  arrested  shall  be  entitled  to  be  discharg- 

^°  ° "'  ed  therefrom,  upon  executing  to  the  officer  making  such  arrest,  with 

the  addition  of  his  name  of  office,  a  bond,  in  a  penaLy  equal  to  the  sun 

endorsed  on  the  writ,  with  two  sufficient  sureties,  conditioned  that 

such  defendant  will  appear  in  the  action  commenced  by  such  writ,  by 

(1)  1  R.  L.  p.  424,  §  14.    (2)  n>.  p.  824,  §  4.    (3)  lb.  p.  428,  $  Ift. 
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pattmg  in  special  bail  within  twenty  days  after  the  return  day  speci-  tttlei. 
fied  in  such  writ,  and  by  perfecting  such  bail,  if  required,  according  '^-^^^^^^ 
to  the  rules  and  practice  of  the  court.^ 

S  12.  If  default  be  made  in  the  condition  of  such  bond,  the  sheriff  AMiffoment 
taking  the  same,  shaU  assign  such  bond  to  the  plamtiff  in  the  action,  F<Sn«.. 
at  his  request,  who  may  prosecute  the  same  in  his  own  name ;  and 
such  proceedings  shall  be  had  in  such  action,  for  the  recovery  of  the 
plaintiff's  demand,  and  for  the  relief  of  the  bail  thereon,  as  in  this  act 
herein  after  prescribed.^ 

S  13.  In  cases  where  special  bail  shall  be  required,  if  the  same  be  Enterincd*- 

*  feodant  tap- 

not  given  within  double  the  time  herein  prescribed  for  that  purpose,  the  poaruoe. 

plaintiff  may  enter  the  defendant's  appearance,  and  proceed  to  judg- 

loent,  in  like  manner  as  if  special  bail  had  been  given.^ 

S  14.  If  special  bail  shall  not  be  put  in  and  perfected  within  twenty  Role  for  ip*- 
iajs  after  the  return  day  of  the  writ  on  which  the  arrest  was  made,  ^ 
Upon  filing  an  affidavit  that  such  bail  is  not  put  in  and  perfected,  and 
that  such  writ  has  been  returned  served,  a  rule  may  be  entered  with 
the  clerk  of  the  court,  in  vacation  or  in  term,  requiring  the  sheriff  or 
other  officer  making  such  arrest,  to  put  in  special  bail,  within  twenty 
days  after  service  of  notice  of  such  rule. 

S  15.  If  such  bail  be  not  put  in  and  perfected  within  the  time  spe- AtueiuMnt 
cified  in  such  rule,  upon  filing  an  affidavit  of  the  service  of  notice 
thereof,  a  rule  may  be  entered  in  vacation  or  in  term,  that  an  at- 
tachment issue  against  the  sheriff  or  other  officer  who  may  have  made 
the  arrest,  and  such  attachment  may  be  issued  accordingly. 

S  16.  The  sheriff  or  other  officer  who  shall  have  made  an  arrest,  shoriiTiDay 
may,  for  his  own  indemnity,  put  in  special  bail  to  the  action,  as  now  ^nsoqooD- 
practised  in  the  courts  of  common  law,  when  such  bail  shall  have  ^' 
been  required  as  herein  directed,  and  the  putting  the  same  in,  shall 
have  been  neglected  by  the  defendant,  so  as  to  subject  such  sheriff  to 
an  attachment;  and  the  putting  in  such  bail,  by  such  officer,  shall  not 
be  deemed  a  performance  of  the  condition  of  the  bond  taken  on  the 
arrest ;  but  such  officer  may,  notwithstanding,  prosecute  such  bond, 
and  recover  the  amount  of  all  damages  he  may  have  sustained  by  the 
neglect  of  the  defendant  to  put  in  such  bail. 

S  17.  Upon  a  sheriff  being  brought  into  court  on  such  attachment,  Proca«iinp 
the  same  proceedings  shall  be  had  as  are  now  practised  upon  a  sheriff's  ment. 
disobedience  of  a  rule  to  bring  in  the  body  of  the  defendant,  and  such 
sheriff  shall  be  liable  in  the  same  manner  and  to  the  same  extent,  and 
the  court  shall  have  the  like  power  in  all  respects. 

$  18-  When  a  sheriff  shall  be  brought  into  court  upon  an  attach- Amoom  do*, 
ment  for  not  putting  in  bail  to  the  action,  the  court  may,  by  summary  uiiJwi!^*'' 
proceedings,  ascertain  the  amount  due  to  the  plaintiff  in  the  action,  in 

(4)  lR.Lfp.42S»§13.    (6)  n>.  p.  619,  §  8.    (6)  n».  p. 824,  §  6. 
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iiTLE  L  tlie  nine  manner  as  if  interlocutory  judgment  had  been  entered 
^^^^^^^^  tbe  defendant. 

ProcMdinira  $  19.  If  the  court  shall  determine  that  the  amount  so  ascertained 
ow  n%f9d.  Qiigii^  ^  lie  p^ij  by  the  sheriff,  and  if  the  sheriff  shall  confess  a  judg- 
ment to  the  plaintiff  for  the  amount  so  ascertained,  with  the  coeta  of 
the  suit  and  of  the  proceedings,  the  court  shall  thereupon  stay  all  other 
ptoceedings  against  him,  until  he  shall  have  had  a  reasonable  time  to 
obtain  judgment  on  the  bond  taken  on  the  arrest  of  the  defendant, 
and  to  collect  the  amonnt  so  ascertained  to  be  due  to  the  plaintiff. 

Ik  S  20.  The  sheriff,  upon  being  served  with  such  attachment,  may, 

at  his  <^tion,  confess  a  judgment  to  the  plaintiff  for  the  amount  due 
him,  with  the  costs  of  the  suit  and  of  the  proceedings,  and  shall  there- 
upon be  discharged  from  arrest  on  such  attachment ;  and  proceedingi 
on  such  judgment  shall  be  stayed,  as  in  the  last  section  prescribed, 
and  no  execution  shall  be  issued  thereon,  without  the  leave  of  the 
court. 

EsmmIob;  S  21.  If  in  any  such  action,  after  a  reasonable  time  allowed,  the 
Mrr  sheriff  shall  not  satisfy  the  plaintiff  in  the  action,  the  amount  due  him, 
^^^  with  costs  and  interest,  the  court  shall  award  execution  on  the  judg- 
ment confessed  by  such  sheriff,  as  herein  provided ;  and  if  such  exe- 
cution be  returned  unsatisfied,  in  part  or  in  whole,  the  same  proceed- 
ings shall  be  had  on  the  official  bond  of  sucli  sheriff,  to  collect  such 
deficiency  as  are  provided  in  other  cases  of  delinquency. 

■pMiaiM'        S  22.  If  a  defendant  arrested  on  process  in  which  he  is  required  to 
***"'  be  held  to  bail,  shall  be  committed  to  prison  for  the  want  of  such  bail, 

tlie  sheriff  shall  specially  return  upon  such  process,  the  fact  that  the 

defendant  is  so  imprisoned  for  want  of  bail. 

DMkriof  S  2S.  Upon  such  return  being  made,  the  plaintiff  shall  declare 
USSm*^  ^'  against  such  defendant,  before  the  end  of  the  term  next  after  such  pro- 
cess was  returnable,  and  shall  deliver  a  copy  of  the  said  declaration 
to  such  prisoner,  or  to  the  sheriff  or  keeper  of  the  jail,  in  whose  cus- 
tody such  prisoner  shall  be.  If  such  declaration  be  not  served  as 
herein  prescribed,  the  defendant  shall  be  discharged  from  his  impri- 
sonment, and  shall  be  entitled  to  judgment  of  discontinuance  against 
the  plaintiff.'^ 

lb.  wii0nd»-      S  24,  When  a  defendant  shall  have  appeared  in  any  suit,  by  caui' 
^iSli^.  ing  his  appearance  to  be  entered,  or  by  putting  in  and  perfecting  ape 
cial  bail,  where  such  bail  is  required ;   the  plaintiff  shall  dedai 
against  such  defendant,  by  the  end  of  the  next  term  after  the  retu 
of  the  writ  by  which  such  suit  was  commenced.^ 

Eflwt^fo*-  S  25.  If  a  plaintiff  fail  to  declare,  as  in  the  last  section  preacri) 
judgment  of  discontinuance  may  be  entered  against  him,  acoordir 
the  course  and  practice  of  the  court.^ 

(7)  1  R.  L.  p.  888^  §  11.    (8)  III.  p.  &lfi»  $  II. 
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S  96.  It  shall  not  be  necessary  to  file  my  warrant  of  attorney,  to  '^i'"^*' 
authorise  any  attorney  to  appear  in  any  court,  for  either  party  to  ^.,^, 
an  action  brought  therein,  except  in  cases  where  it  shall  be  special-  ^^ 
ly  required  by  law ;  nor  shall  any  entry  of  a  warrant  of  attorney  in 
any  judgment  roll  or  record,  or  other  proceeding,  be  necessary ;  but 
the  plaintiff  in  his  declaration,  and  the  defendant  in  his  plea,  shall 
slate  the  name  of  the  attorney  or  attornies  by  whom  they  respectively 
appear. 


TITLE  II. 

OF  PLEADINGS  AND  SET-OFFS. 

fct.  1  Sc  2i  Form  of  dockrinff  in  debt  and  ia  astnmpflit,  for  monej  rteoiTod  eoatrury  to  a 
•tatote. 
8.  Alto  ia  troTer  for  goods  to  recelTcd. 
4.  Da  genenl  demarrer,  foraul  defect*  to  be  dliregarded. 

6.  Ia  faeh  ease,  court  to  amend  luch  defects. 

e.  Jadgment  on  special  demurrer  in  certain  cases. 

7.  Dilatory  picas  to  be  prored  when  offered. 
a.  EMoignsandwaj^r  of  law,  abolished. 

9  Defendants  maj  plead  sereral  pleas. 

10.  When  notice  may  be  giren,  instead  of  pleading. 

11.  Foment  may  be  pleaded  in  actions  on  bills,  judgments,  &e. 

12.  Also  ia  actions  on  bonds  with  conditions  to  pay  money. 
I&  flam  due  may  be  paid  after  suit  brought  on  such  bonds. 

14.  Tcnae  in  actions  against  public  officers,  he 

15.  Special  matters  may  be  proved  in  such  suits,  without  notice. 
10.  In  certain  suits,  statutes  need  not  be  recited. 

17.  Rtplication  in  auch  suits;  evidence  on  triaL 

18.  Cases  in  which  certain  demands  may  be  set  off. 

19.  Set-off  mast  be  pleaded  or  notice  given. 

20l  With  what  pleas  notice  of  set-off  to  be  given. 

21.  Judgment  if  set-off  be  equal  to  or  less  than  plaintiff's  debt. 

22.  When  there  is  a  balance  due  the  defendant. 

23.  Set-ofis  in  suits  by  executors  and  administrators. 

24.  Judgment  for  balance  against  them;  execution  thereon. 

25.  Executors,  trustees,  ice.  may  set  off  in  suits  against  them. 
28.  Beplication  and  notice  to  plea  of  insolvent  discharges,  &c. 

27.  When  several  matters  may  be  replied  or  rejoined. 

28.  Ancient  forms  of  pleading  not  to  prejudice  parties. 

8  1.  In  actions  of  debt  brought  to  recover  any  money,  goods  or  po^  of  de- 
other  thing,  received  by  any  person  contrary  to  the  provisions  of  any  SlSJJ^n"  *" 
statute,  it  shall  be  sufficient  for  the  plaintiff,  without  setting  forth  the  *^  ^^'^ 
special  matter,  to  allege  in  his  declaration  that  the  defendant  is,  or 
that  his  testator  or  intestate  was,  indebted  to  the  plaintiff  in  the  sum 
80  received,  or  in  the  value  of  the  goods  or  other  thing  so  received, 
whereby  an  action  accrued  to  the  plaintiff,  according  to  the  provisions 
of  such  statute,  naming  the  subject  matter  thereof,  in  the  following 
form :  '^  according  to  the  provisions  of  the  statute  regulating  the  rate 
of  interest  on  money,"  or,  ^^  according  to  the  provisions  of  the  statute 
against  betting  and  gaming,"  as  the  case  may  require,  or  in  some 
other  general  terms  referring  to  such  statute.'' 


(9)  2  R.  L.  ^  64,  §  2»  wd  1  R.  L.  p.  UB,  §  2. 
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Tm;BK  the  same  manner  as  if  interloGUtoijjudgmer*  ;  ^^j^^ 

^^^  the  defendant. 


..Aall  be  sufficient  for  tk& 
hS?SSjar      ®  *^'  ''^  *®  '^^'^  **"  determinr      '     ,„atter,  to  allege  in  his  de- 
ought  to  be  paid  by  the  sheriff,  anr'  ^ntrary  to  the  provisions  of 
ment  to  the  plaintiff  for  the  am            ./prescribed  in  the  last  section, 
the  suit  and  of  the  proceedin* 

proceedings  agaiiiit  him,  •  ^''S^'^  ^^'  ^"^  ^"^^  ^'  ^^'^•^'^  ^'""8^ 

obtain  judgment  on  tlv  .z^'^'^'**  «f  «"y  ^^^^^^^'  ^'^^  plaintiff  shall 

and  to  collect  the  a^    .         . !  ^^'^  ^"^'^  S^^*^  ^.''  .^^^"^^^  ^'""S^  ^^^^  ^^"- 

.  ;^;rrary  to  the  provisions  of  such  statute,  re- 

ih-  SSO.lnesn  .  ■;^.ycribed  in  the  preceding  sections. 

at  his  option.  •  '  •'■"' 

•iK#i      •        -^  i'//i«"''"®^  S"^"  "^  cnlered  in  any  action,  and  issue 


'  -     ,  .   ^  .'L  court  shall  proceed  and  give  judgment,  according 

^^  1  •   V'^'^yr/ie  cause  and  matter  in  law  shall  appear,  without 

on  sue'  y  r^^*  iu     •         f   4-      •  1    J- 

, ,         .  \.v'  ^^i/tt't  or  other  imperfection  m  any  process  or  pleading, 

^«  /.-■■'■■*  „]attcr  appear  in  the  pleadings,  to  enable  the  court  to 

-'"'^^/'^  according  to  the  very  right  of  the  cause,  unless  such 

(ter  issue  shall  be  joined  i 

perfection  in  any  process  or  plead- 


-  .  -  ■'"  i  /iiattcr  appear  in  the  pleadings,  to  enable  the  court  to 

,^y''*^/^t.r  imperfection  be  specially  expressed  in  the  demurrer. 

^*    4/ler  issue  shall  be  joined  on  any  demurrer,  the  court  shall 
•J*^'  ^ry  such  defect  or  other  imperfection  in  any  process  or  pl< 
^^'*^^^i\\c  last  section  mentioned,  other  than  those  which  the  party 


I** 


jfiffatj 


/flthela 
''^'  ling  shall  specially  express  in  his  demurrer.^® 

iC  fi.  When  a  defendant  shall  demur  to  any  pleading  of  the  plain- 
f  .or  QXi  account  of  some  defect  or  other  imperfection,  which  the  court 
ifi^  ^  by  the  two  last  sections  authorised  to  disregard  and  amend,  in  case 
"*  the  same  had  not  been  specially  expressed ;  if  judgment  be  rendered 
00  such  demurrer  for  the  plaintiff,  it  shall  be  absolute,  as  if  the  de- 
fendant had  confessed  the  pleading  so  demurred  to,  and  the  defendant 
shall  not  be  allowed  to  withdraw  his  demurrer,  or  to  plead  any  other 
matter  of  law  or  of  fact. 

S  7.  No  plea  in  abatement,  or  other  dilatory  plea,  which  does  not 
involve  the  merits  of  the  action,  shall  be  received  by  any  court,  unless 
the  party  offering  such  plea  shall  prove  the  truth  thereof  by  affidavit, 
or  by  some  other  evidence.^* 

EMoiimand  §  8.  No  essoigth  shall  be  allowed  in  any  suit;  nor  shall  any  per- 
son be  permitted  to  wage  his  law,  in  any  case.'* 

stvmipiea*.  S  9-  The  defendant  in  any  action  may  plead  as  many  several  mat- 
ters, as  he  shall  think  necessary  for  his  defence ;  subject  to  the  power 
of  the  court  to  compel  him  to  elect  by  which  plea  he  will  abide,  in 
cases  where  he  may  plead  inconsistent  pleas.'* 

Nouct  in-  $  10.  Whenever  a  defendant  shall  plead  the  general  issue,  in  any 
action  in  which  such  issue  may  be  pleaded,  or  whenever  he  shall 
plead  nil  debet  to  an  action  of  debt  on  judgment,  or  whenever  in  an 
action  of  covenant,  he  shall  by  his  ploa  deny  the  execution  of  the  in- 

(10)  1  R.  L.  p.  120,  §  7     (11)  n>.  p.  624,  §  23.    (12)  n>.  §  24     (IS)  lb.  p.  S19,  §  10. 
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ument  on  which  the  plaintiff  may  have  declared,  he  may  give  no-  title  «. 
>e  with  such  plea,  of  any  matters  which,  if  pleaded,  would  be  a  bar  '^^^^'^^^ 
X^h  action,  and  may  give  such  matter  in  evidence  on  the  trial,  in 
ne  manner  as  if  the  same  had  been  pleaded.'^ 

'  When  any  action  shall  be  brought  upon  any  single  bill,  or  pieadin^ 
TOient,  and  where  a  scire  facias  is  brought  upon  a  judg-***^*** 
^fendant  may  plead  payment  of  the  amount  due  on  such 
.agment,  in  bar  of  such  action  or  writ.*^ 

12.  To  any  action  which  shall  be  brought  on  a  bond,  which  has  ib.onbondfc 
d  condition  by  which  the  same  is  to  become  void  on  the  payment  of 
a  less  sum,  the  defendant  may  plead  payment  of  the  principal  sum 
and  interest  due  by  the  condition  of  such  bond,  before  the  commence- 
ment of  such  action,  in  bar  thereof,  although  such  payment  was  not 
made  strictly  according  to  such  condition.^'^ 

S  IS.  Whenever  an  action  shall  be  pending  upon  any  such  bond  Payimmi^ 
as  is  mentioned  in  the  preceding  section,  the  defendant  may,  at  any  "uit 
time  before  judgment  rendered  in  such  action,  pay  to  the  plaintiff,  or 
bring  into  court  for  the  plaintiff's  use,  the  principal  sum  and  interest 
due  on  such  bond,  together  with  the  costs  incurred  in  such  action,  and 
thereupon  such  action  shall  be  discontinued.^® 

S  14.  Every  action  against  any  public  officer  appointed  under  the  ^*^j"**^ 
authority  of  the  state,  or  elected  by  the  people,  and  against  any  per-  ^  oOcen. 
moa  specially  appointed,  according  to  law,  to  execute  the  duties  of 
any  such  public  officer,  for  or  concerning  any  act  done  by  such  offi- 
cer or  person  by  virtue  of  his  office,  and  every  action  against  any 
other  person,  who  by  the  commandment  of  such  officers  or  persons, 
or  in  their  aid  or  assistance,  does  any  thing  touching  the  duties  of 
such  office  or  appointment,  shall  be  laid  in  the  county  where  the 
&ct  complained  of  happened,  and  not  elsewhere.^'' 

S  15.  In  every  such  action  the  defendant  may  plead  the  general  Jj/^°^jj"' 
issue,  and  give  the  special  matter  in  evidence,  without  notice.^''         ""»«• 

S  16%  In  every  action  hereafter  brought  against  any  person,  for  any  ^^^ 
act  done  by  authority  of  any  statute  of  this  state,  the  defendant  may 
plead  not  guilty,  or  may  make  avowry,  cognizance  or  justification  of 
the  act  done,  alleging  therein  that  the  same  was  done  by  authority  of 
such  statute,  specifying  the  Chapter  and  Title  containing  the  same, 
or  referring  thereto  in  some  other  manner  with  convenient  certainty, 
without  expressing  any  matter  contained  in  such  statute.^^ 

S  17.  To  every  such  plea,  the  plaintiff  may  reply  that  the  defend-  Repiicotioa, 
ant  did  the  act  complained  of,  in  his  own  wrong,  without  the  authori- 
ty of  any  statute  of  this  state.     Upon  the  trial  of  any  issue  so  joined, 
die  whole  matter  may  be  given  in  evidence  by  both  parties.  ^^ 

(U)lB.L.pw5U^$l.    (15)  n>.  517,  §  5.     (16)Ib.§6.    (17)  n>.  p.  155,  §  1,  «t  Uwt 
«r  1820, p.  107, $2.    (18>Ib.§2 
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■"[J^^*-  S  f.  If  ah  acticm  of  assumpsit  be  brought  for  any  monejr  i 
contrary  to  the  provisions  of  any  statute,  it  shall  be  sufficien 
plaintiff,  without  setting  forth  the  special  matter,  to  allege  u 
claration,  that  the  same  was  received  contrary  to  the  prov 
such  statute,  referring  to  the  same,  as  prescribed  in  the  last  m 

ib.uitroT«r.  S  8.  If  an  action  of  trover  be  brought  for  any  goods  or  oth 
received  contrary  to  the  provisions  of  any  statute,  the  plain 
set  forth  in  his  declaration,  that  such  goods  or  other  things  w 
verted  by  the  defendant,  contrary  to  the  provisions  of  such  sta 
ferring  to  the  same,  as  prescribed  in  the  preceding  secticms. 

FMmai  do-  S  4.  When  any  demurrer  shall  be  entered  in  any  action,  a 
ni  demu^  be  joined  thereon,  the  court  shall  proceed  and  give  judgment,  ac 
fwdMi.  ^  as  the  very  right  ot  the  cause  and  matter  in  law  shall  appear, 
regarding  any  defect  or  other  imperfection  in  any  process  or  p 
so  as  sufficient  matter  appear  in  the  pleadings,  to  enable  the 
give  judgment  according  to  the  very  right  of  the  cause,  unk 
defect  or  other  imperfection  be  specially  expressed  in  the  dem 

BMh  ddiwtt      S  5.  After  issue  shall  be  joined  on  any  demurrer,  the  cou 
•I-  amend  every  such  defect  or  otlier  imperfection  in  any  process  o 

ing,  in  the  last  section  mentioned,  other  than  those  which  tl 
demurring  shall  specially  express  in  his  demurrer.  ^^ 

jadfineotoa.     $  6.  Whcu  a  defendant  shall  demur  to  any  pleading  of  th 
ouidwDor-   tiff,  on  account  of  some  defect  or  other  imperfection,  which  it 


is  by  the  two  last  sections  authorised  to  disregard  and  amend, 
the  same  had  not  been  specially  expressed ;  if  judgment  be  n 
on  such  demurrer  for  the  plaintiff,  it  shall  be  absolute,  as  if 
fendant  had  confessed  the  pleading  so  demurred  to,  and  the  de 
shall  not  be  allowed  to  withdraw  his  demurrer,  or  to  plead  an 
matter  of  law  or  of  fact. 

DUMory  S  ?•  No  plca  iu  abatement,  or  other  dilatory  plea,  which  A 

involve  the  merits  of  the  action,  shall  be  received  by  any  court 
the  party  oflbring  such  plea  shall  prove  the  truth  thereof  by  al 
or  by  some  other  evidence.^' 

S  8.  No  e89oign  shall  be  allowed  in  any  suit ;  nor  shall  a 
ton  be  permitted  to  wage  his  law,  in  any  case.^^ 

■tvtnipiMf.  S  9,  The  defendant  in  any  action  may  plead  as  many  sever 
ters,  as  he  shall  think  necessary  for  his  defence ;  subject  to  the 
of  tlxs  court  to  compel  him  to  elect  by  which  plea  he  will  al 
cases  where  he  may  plead  inconsistent  pleas." 

2j2yjj<j-  8  10.  Whenever  a  defendant  shall  plead  the  general  issue, 
action  in  which  such  issue  may  be  pleaded,  or  whenever  h 
plead  m(  dAet  to  an  action  of  debt  on  judgment,  or  ^dieneve; 
action  of  covenant,  he  shall  by  his  plea  deny  the  execution  of 


Ik. 


CIO)  lB.L.p.llO,{7.    01)  lb.  p.  Oa4»  $  S.    (12)n>.$U    (IS)  lb.  p.  Oi^ 
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ilniiiient  on  which  the  plaintiff  may  have  declared,  be  ziJty  r  t%  zx.^  rr-j.  t 
ice  with  such  plea,  of  any  matters  which,  ifpleaof^  wv-j-  ut  t  *ji/  ^^^^ 
to  such  action,  and  may  give  such  matter  in  evlder<ce  oil  iii?  v^  ^i 
die  same  manner  as  if  the  same  had  been  pleaded.'^ 

S  11.  When  any  action  shall  be  brought  uj/>n  ^L}■  ^Jjz'a  v -jr  i*^,.  - 

upon  a  judgment,  and  where  a  scire  facias  is  brourr-t  syji,  i,   rj^.-r- '"  "^' 
ment,  the  defendant  may  plead  payment  of  the  hiurju,  ijk  jl  b^-^ 
bill  or  judgment,  in  bar  of  such  action  or  writ  J  ^ 

9  12.  To  any  action  which  shall  be  brought  ol  a  \j'^wL  ■wzjvi  idit  *-  ^  ''-^- 
a  condition  by  which  the  same  is  to  heajnA  roid  oz*  vjt  vi  ^  iutu*.  *y 
a  less  sum,  the  defendant  may  plead  payn^Lt  of  \z^  \.^^::\sl^  b:.-^ 
aod  interest  due  by  the  condition  of  such  bond,  bev-^t  'i*  v-»iL:::i»:v>^ 
ment  of  such  action,  in  bar  thereof,  altboui^i  stjcL  yiyiz^L.'.  v  «<  -^j 
made  strictly  according  to  such  condition.'' 

S  13.  Whenever  an  action  shall  be  peridinz  ^j'/.^:.  '<^}  vysL  vni  ^ 
as  is  mentioned  in  the  preceding  section,  the  ik^'^*ik^:.\  *:jk) .  <:  417  ^ 
time  before  judgment  rendered  in  such  action,  p^y  x/j  vjh  ;,-t.'j\.**.  vf 
bring  into  court  for  the  plaintiflPs  use,  the  i*rhjf:'iy^  b-v.  '<:y:  ^.-j'^s-^^n 
due  cm  such  bond,  together  with  the  costs  incurred  ir-  bv'j:i  fe-;*^^,.^  «iuc 
thereapon  such  acti(»i  shall  be  dLscontinuedJ^ 

i  14.  Every  action  against  any  public  officer  appoL'.'VM  uuc^  Iia  * 
^iithority  of  the  state,  or  elected  by  the  perjple,  ^ui  ^/»u£iir  4cv*  )^k3s^  ^ 
^  ipecially  appointed,  according  to  law,  to  ex*^:'iV:  *.'g#^ 'Citi.M  ^ 
^7  loch  public  officer,  for  or  concerning  any  a/.i  4rxjt  'jj  v^:x  i4L 
^  or  person  by  virtue  of  his  office,  and  e^«rry  v,*urA  ^r^.tM  ^li» 
^r  person,  who  by  the  commandment  of  *.u',L  '>f:Vjt:ft  'r  yc^r^ 
or  in  their  aid  or  assistance,  does  any  tbifi^  \fyjfu^.'j.t^  u^,  uj^^a,  / 
<Uch  office  or  appointment,  shall  be  laid  in  *}^,  ovu'j*  *    »')#^a   'j« 
^complained  of  happened,  and  not  eIy;wL«rf«:.'' 

J  15.  In  ever}'  such  action  the  deferi^laj^t  rjsey  y^'st/L   ^  i^.j^4i  '- 
iiroe,  and  give  the  special  matter  in  evidery^-  » i'jr^j^  v^^>  '  ~ 

3  16*  In  every  action  hereafter  brouj^Lt  i;^.ij.*jir  ««  ^9:»^f(  >^  ^. ,  *., 
act  done  bv  authority  of  any  statute  of  tMt  ^j£^    *iit  i^&c^dm^t  'r.>  , 
plead  not  guilty,  or  may  make  avowry,  */rp^yjecit>.  ir^:^utr-*»^r.    y 
the  act  done,  alleging  therein  that  the  \z.ii^  v«tt  cr^^,  ^  «*f';^^  i  *  / 
•uch  statute,  specifying  the  Chapter  aa^  7'n**  «.vjM«ufs^  !^  ,s,^  ^ 
or  referring  thereto  in  some  other  r/iaj::jw  »jti  V9A?4«!r;i#r.#  ->'/'^. 
without  expressing  any  matter  a^ntai/.^  u  i»tfOt  #j#irf#  '^ 

3  17.  To  every  such  plea,  the  pliuuuf  tuv  -lejty  faftt  \^  -Vi-:  i'^ 
ant  did  the  act  complained  of,  in  hi%  v»i  vn«^  »ifar)#j   :.*  ,    , ,  .•    ' 
tyofanrsUtute  of  this  state.     M'/a.  ti^  rsA.  «f  ^v  m>^  ^    1  ,   *- 
the  ^rikole  matter  may  be  given  ii.  <n  jfisM^t  i»  'm4i  j^r^.^. 


(U)lB.JLpu515,$l-    (15)  lb.  5J7.  { t      'M^^L    'VT    I.  > 
«CU0ll,|k.M7,  (2.    (IS)Ib.  ;2 
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atmnieiit  on  which  the  plaintiff  may  have  declared,  he  may  give  no-  titles. 
tipe  with  such  plea,  of  any  matters  which,  if  pleaded,  would  be  a  bar  '^^^^'^^^ 
to  such  action,  and  may  give  such  matter  in  evidence  on  the  trial,  in 
the  same  manner  as  if  the  same  had  been  pleaded.'^ 

S  11.  When  any  action  shall  be  brought  upon  any  single  bill,  or  pieadin^ 
upon  a  judgment,  and  where  a  scire  facias  is  brought  upon  a  judg-  p'^****" 
ment,  the  defendant  may  plead  payment  of  the  amount  due  on  such 
bill  or  judgment,  in  bar  of  such  action  or  writ.^'^ 

S  W«  To  any  action  which  shall  be  brought  on  a  bond,  which  has  ib^onbood^ 
a  condition  by  which  the  same  is  to  become  void  on  the  payment  of 
a  less  sum,  the  defendant  may  plead  payment  of  the  principal  sum 
and  interest  due  by  the  condition  of  such  bond,  before  the  commence- 
ment of  such  action,  in  bar  thereof,  although  such  payment  was  not 
made  strictly  according  to  such  condition.^'^ 

S  IS.  Wheneyer  an  action  shall  be  pending  upon  any  such  bond  f„^^^^^ 
as  is  mentioned  in  the  preceding  section,  the  defendant  may,  at  any  ■«<(• 
time  before  judgment  rendered  in  such  action,  pay  to  the  plaintiff,  or 
bring  into  court  for  the  plaintiff's  use,  the  principal  sum  and  interest 
doe  on  such  bond,  together  with  the  costs  incurred  in  such  action,  and 
tJiereupon  such  action  shall  be  discontinued.^^ 

S  14.  Every  action  against  any  public  officer  appointed  under  the  ^^^^"^^ 
antliOTity  of  the  state,  or  elected  by  the  people,  and  against  any  per-  ^  offi<^«n- 
mtm  specially  appointed,  according  to  law,  to  execute  the  duties  of 
amy  rach  public  officer,  for  or  concerning  any  act  done  by  such  offi- 
cer or  person  by  virtue  of  his  office,  and  every  action  against  any 
ether  person,  who  by  the  commandment  of  such  officers  or  persons, 
or  in  their  aid  or  assistance,  does  any  thing  touching  the  duties  of 
SQch  office  or  appointment,  shall  be  laid  in  the  county  where  the 
bet  complained  of  happened,  and  not  elsewhere.^'' 

S  15.  In  every  such  action  the  defendant  may  plead  the  general  Jj/g^SJJ^"* 
issue,  and  give  the  special  matter  in  evidence,  without  notice.^''         *""•• 

5  16%  In  every  action  hereafter  brought  against  any  person,  for  any  ^^^^ 
act  done  by  authority  of  any  statute  of  this  state,  the  defendant  may 
plead  not  guilty,  or  may  make  avowry,  cognizance  or  justification  of 
the  act  done,  alleging  therein  that  the  same  was  done  by  authority  of 
such  statute,  specifying  the  Chapter  and  Title  containing  the  same, 
or  referring  thereto  in  some  other  manner  with  convenient  certainty, 
without  expressing  any  matter  contained  in  such  statute.^^ 

S  17.  To  every  such  plea,  the  plaintiff  may  reply  that  the  defend-  KepUeaUoa, 
ant  did  the  act  complained  of,  in  his  own  wrong,  without  the  authori- 
ty of  any  statute  of  this  state.     Upon  the  trial  of  any  issue  so  joined, 
^  whole  matter  may  be  given  in  evidence  by  both  parties.^^ 

(14)lB.L.pwSU^$l.    (15)  n>.  517,  §  5.     (16)n>.§6.    (17)  n>.  p.  155,  §  1,  «t  Uwt 
«ri820,p.K7,§2.    (lS)n>.§2 
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"nrLBs.  S  18.  In  tbe  foUowiiig  cases,  and  under  the  fcDowing  cireinBh 
eiances,  a  defendant  may  set  off  demands  which  he  has  againrt  tiM 
plaintiff: 

l^^^^      1.  It  must  be  a  demand  arising  upon  judgment  or  upon  contract, 

^^'^ncL      express  or  implied,  whether  such  contract  be  written  or  unwritten, 

sealed  or  without  seal ;  and  if  it  be  founded  upon  a  bond,  or  other 

ocmtract  having  a  penalty,  the  sum  equitably  due,  by  Tirtne  (tf  its 

condition,  only,  shall  be  set  off : 

DMtode-        2.  It  must  be  due  to  him  in  his  own  right,  either  asbeinfi^the 

ownriffbt.     original  creditor  or  payee,  or  as  being  the  assignee  and  owner  of  the 

demand: 
SSd^^^     8.  It  must  be  a  demand  for  real  estate  sold,  or  for  personal  proper- 
pwp«<7-      ty  sold  or  for  money  paid,  or  services  done  ;  or  if  it  be  not  such  a  de- 
mand, the  amount  must  be  liquidated,  or  be  capable  of  being  ascer- 
tained by  calculation : 
WbMit  4.  It  must  have  existed  at  the  time  of  the  commencement  of  the 

utftod.       suit,  and  must  then  have  belonged  to  the  defendant : 
lowhatae-       $,  It  cau  be  allowed  only  in  actions  founded  upon  demands  which 

could  diemselves  be  the  subject  of  set-off,  according  to  law : 
Several  de*       6.  If  there  bc  scveral  defendants,  the  demand  set  off  must  be  due 

fflodanU. 

to  all  of  them  jointly : 
HMtbt  7.  It  must  be  a  demand  existing  against  the  plaintiff  in  the  action, 

SE^        unless  the  suit  be  brought  in  the  name  of  a  plaintiff  who  has  no  real 
interest  in  the  contract  up(»i  which  the  suit  is  founded;  in  which 
case,  no  set-off  of  a  demand  against  the  plaintiff  shall  be  allowed,  un- 
less as  herein  after  specified : 
oruiifnor       s.  If  the  actiou  be  founded  upon  a  contract,  other  than  a  neiratia- 

of  contract.     «  ,  .  ^ 

ble  promissory  note,  or  bill  of  exchange,  which  has  been  assigned  by 
the  plaintiff,  a  demand  existing  against  such  plaintiff,  or  any  assignee 
of  such  contract,  at  the  time  of  the  assignment  thereof,  and  belonging 
to  the  defendant  in  good  faith  before  notice  of  such  assignment,  may 
be  set  off  to  the  amount  of  the  plaintiff's  debt,  if  the  demand  be  siidi 
as  might  have  been  set  off  against  such  plaintiff  or  such  aasigiiee, 
while  the  contract  belonged  to  him  : 
oraMifnor  9.  If  the  action  be  upon  a  negotiable  promissory  note,  or  bill  of 
biiif.  exchange,  which  has  been  assigned  to  the  plaintiff,  after  it  became 

due,  a  set-off  to  the  amount  of  the  plaintiff's  debt,  may  be  made  of  a 
demand  existing  against  any  person  or  persons  who  shall  have  as- 
signed or  transferred  such  note,  or  bill,  after  it  became  due,  if  the  de^ 
mand  be  such  as  might  have  been  set  off  against  the  assignor,  while 
the  note  or  bill  belonged  to  him  : 
ojfpjwn  10.  If  the  plaintiff  be  a  trustee  for  any  other,  or  if  the  suit  be  in 
iiiierwtedin  the  usmo  of  a  plaintiff  who  has  no  real  interest  in  the  contract  upon 
which  the  suit  is  founded,  so  much  of  a  demand  existing  against  those 
whom  the  plaintiff  represents,  or  for  whose  benefit  the  action  is 
brought,  may  be  set  off,  as  will  satisfy  the  plaintiff's  debt,  if  the  same 
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might  liare baea  let  off  in  ad  action  brought  bj  tfaoae  beneficialljr  in-  titles. 
terested: 


11.  Bat  if  such  action  be  brought  by  the  assignee  of  an  insolvent,  ExeeptioM 
inipriaoned,  absent,  concealed  or  absconding  debtor,  no  set-off  shall  be  ^oe^'of 
allowed  of  any  debt,  unless  in  the  cases  provided  in  the  fiflh  Chapter 
of  the  Second  Part  of  the  Revised  Statutes.'^ 

S  19.  To  entitle  a  defendant  to  a  set-off,  he  must  plead  or  give  to  im  piead- 
notice  of  the  same.** 

S  80.  Such  notice  must  be  given,  together  with  the  plea  of  the  Notice  with 
general  issue,  in  tboee  actions  in  which  such  issue  n»y  be  pleaded, 
or  with  die  plea  of  ntf  debet  to  an  action  of  debt  on  judgment,  or  in 
the  action  of  covenant,  with  a  plea  denpng  the  execution  of  the  in- 
Krument  on  which  die  plaintiff  may  have  declared.** 

S  21.  If  the  amount  of  the  set-off  duly  established,  be  equal  to  the  Jadgment; 
phdntifi^s  debt  or  demand,  judgment  shall  be  entered  that  the  plain-  ^!^^iL. 
tiff  take  nodung  by  his  action;  if  it  foe  less  than  the  plaintiff's  debt 
or  demand,  the  plaintiff  shall  have  judgment  for  the  residue  only.** 

S  22,  If  there  be  found  a  balance  due  from  the  plaintiff  in  the  ac-  when  more 
tion,  to  the  defendant,  judgment  shall  be  rendered  for  the  defendant  tx^J"^ 
for  the  amount  thereof;  but  no  such  judgment  shall  be  rendered 
against  the  plaintiff,  when  the  contract  which  is  the  subject  of  the 
asit)  fhall  have  been  assigned  before  the  commencement  of  such  suit, 
nor  from  any  balance  due  from  any  other  person  than  the  plaintiff  in 
the  action.** 

S  23.  In  suits  brought  by  executors  and  adminiirtrators,  demands  ex-  in  mita  by 
isting  against  their  testators  or  intestates,  and  belonging  to  the  defend-  ^^^^"^^^ 
ant  at  the  time  of  their  death,  may  be  set  off  by  the  defendant  in  the 
same  manner  as  if  tiie  action  had  been  brought  by  and  in  the  name  of 
the  deceased. 

S  24.  Whenever  a  set-off  is  established  in  a  suit  brought  by  execu-  jadfmeot  for 
tors  or  administrators,  the  judgment  shall  be  against  them  in  their  a^^them. 
representative  character,  and  shall  be  evidence  of  a  debt  established, 
to  be  paid  in  the  course  of  administration ;  but  execution  shall  not  is- 
Sie  thereon,  until  directed  by  the  surrogate  who  granted  letters  testa- 
meotaiy  or  of  administration. 

S  *S5.  In  actions  against  executors  and  administrators,  and  against  set-oa  by 
trustees  and  others  sued  in  their  representative  character,  the  defend-  tnuteet,  ic. 
ants  may  set  off  demands  belonging  to  their  testators  or  intestates,  or 
tfaoee  whcmi  they  represent,  in  the  same  manner  as  the  persons  so  re- 
presented, would  have  been  entitled  to  set  off  the  same,  in  an  action 
against  them.** 

$  26.  In  every  action  in  which  the  defendant  shall  plead  any  dis-  RepUceticm, 
charge  from  his  debts  or  from  imprisonment,  or  any  exemption  from  in^iveatSia' 

^  (19)lR.L.p.615,§l. 
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TITLE  X  arrest  or  imprisonment,  obtained  bj  yirtoe  of  anj  statute  of  this  state, 
^'"^*^^^  the  plaintiff  may  reply  generally,  that  such  discharge  or  exemption 
was  obtained  by  fraud,  and  pray  that  the  same  may  be  inquired  of  by 
the  country ;  and  may  annex  thereto  a  notice,  specifying  the  several 
acts  of  fraud  of  which  evidence  will  be  given  on  the  trial,  to  invali- 
date such  discharge  or  exemption ;  which  shall  entitle  such  plaintiff 
to  give  evidence  of  the  matters  so  specified,  on  the  trial,  in  the  same 
manner  as  if  they  had  been  specially  replied.^® 

B«piyiQf,ic«.  S  27.  Whenever  it  shall  become  necessary  for  the  attainment  of 
justice,  to  allow  a  plaintiff  to  reply  several  matters  to  the  plea  of  a 
defendant,  or  to  allow  a  defendant  to  rejoin  several  matters  to  the  re- 
plication of  a  plaintiff,  the  court  in  which  the  action  shall  be  pending, 
on  the  special  application  of  the  party  desiring  so  to  reply  or  rejoin, 
may  allow  the  same  to  be  done. 

'^28.  No  person  shall  be  prejudiced  by  the  ancient  terms  and 
forms  of  pleading,  so  that  the  matter  fully  appear  in  the  process  or 
declaration  or  other  pleading.^^ 


TITLE  III. 

OF  THE  ASSESSMENT  OF  DAMAGES  UPON  DEFAULT. 

fixe.  1  tt  2.  Upon  interloevtorj  judgment  on  cerUin  contrmctt,  damages  4o  1m  MMsatd  Vf 
clerk. 
8.  When  notice  of  aueffing  necefsary . 
4<  Eridencei  of  execntion  of  contract;  general  counts. 
6.  Cleric  to  administer  oaths;  lost  contracts;  report. 

6.  Sam  assessed  to  be  reported  and  stated  on  contract. 

7.  Exception  to  report;  judgment  thereon. 

8.  Judgment  how  to  be  entered  on  record. 

9.  Clerks  of  counties  may  assess  in  certain  cases. 

10.  Assessing  damages  after  judgment  on  bail  bond. 

11.  Proceedings  for  that  purpose. 

12.  Writs  of  inquiry  in  other  actions  on  bail  bonds. 
18.  Declaration  in  original  action  to  be  filed. 
14.  Amount  to  be  collected  by  execution  on  bail  bond  suits. 

S  1.  In  every  suit  brought  in  a  court  of  record,  wherein  any  writ* 
«i«<^^^  '  ten  obligation  or  contract  specified  in  the  next  section,  shall  be  set 
forth  in  the  declaration  as  the  cause  of  action,' if  interlocutory  judg- 
ment be  rendered  for  the  plaintiff  by  default,  or  upon  demurrer,  or 
upon  confession,  the  court  shall  direct  the  clerk  thereof  to  examine, 
ascertain  and  report,  what  sum  the  plaintiff  ought  to  recoyer  for  his 
damages.^ 

Contracts         S  2.  The  obligations  or  contracts  upon  which  such  assessment  may 
be  made,  must  be  in  writing,  and  must  be,  either, 

1.  A  bill  of  exchange,  promissory  note,  order  or  draft,  for  the 
payment  of  money :  or, 

2.  Some  contract  for  the  absolute  payment  of  money  only :  or, 

(20)  1  R.  L.  p.  471,  §  29.    (21)  lb.  p.  118,  §  6.    (22)  lb.  p.  622,  §  16. 


dunsfeiby 
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3.  Some  contract  for  the  payment  of  a  sum  certain,  though*  pajra-   tttles. 
Ue  in  specific  articles :  or,  v^V^^/ 

4.  Some  contract  for  the  deliveiy  of  specific  articles,  at  a  value  or 
price  stipulated  in  the  same  contract.^' 

S  3.  If  the  defen^fftnt  shall  have  appeared  in  the  cause  by  attorney,  Notice  of  u- 
or  shall  have  given  notice  of  his  intention  to  appear  and  defend  the  '""^' 
acticMi,  the  like  notice  of  assessment  of  damages  by  the  clerk,  shall  be 
given  as  herein  required  of  the  trial  of  a  cause;  but  in  all  other  ca- 
ses, no  notice  shall  be  necessary,  and  the  clerk  shall  proceed  therein, 
on  the  entry  of  the  rule  requiring  such  assessment. 

S  4.  In  assessing  such  damages,  the  production  to  the  clerk  of  the  Evident  to 
hHOi  of  exchange,  promissory  note  or  contract,  specially  set  forth  in 
the  declaration,  shall  be  sufficient  evidence  of  the  execution  of  the 
same,  without  any  other  proof;  and  such  assessment  shall  be  made, 
notwithstanding  there  may  be  general  or  other  counts  in  the  declara- 
tion, besides  those  in  which  the  note,  bill  or  contract  shall  be  special- 
ly set  forth.** 

S  5.  Any  clerk  authorised  to  assess  damages  by  the  provisions-of  Anthority  of 
this  Title,  may  administer  oaths  to  witnesses,  and  take  their  testimo- 
ny, whenever  it  may  be  necessary :  if  the  instrument  declared  on,  be 
lost,  the  clerk  may  take  proof  thereof,  and  of  the  contents  of  such  in- 
stnunent,  which  proof  diall  be  stated  in  his  report.  And  whenever 
required  by  either  party,  he  shall  reduce  to  writing  the  testimony  ta- 
ken by  him,  and  include  the  same  in  his  report*^ 

S  6.  The  clerk  shall  report  to  the  court  the  sum  ascertained  by  Report,  ae. 
him  to  be  due  to  the  plaintifi*,  and  shall  certify,  under  his  hand,  upon 
such  original  bill,  note  or  contract,  the  amount  of  damages  assessed 
thereon.** 

S  7.  Either  party  may  except  to  such  report,  and  on  such  excep-  ExceptioM; 
tion  being  made,  the  court  shall  hear  and  examine  the  matter,  and 
cause  justice  to  be  done  between  the  parties ;  and  shall  give  judg- 
ment for  the  sum  reported,  or  for  such  sum  as  the  court,  upon  hear- 
ing the  exception,  if  any,  shall  have  ascertained  to  be  due  to  the  plain- 
tiff.*' 

S  8.  The  judgment  so  rendered  shall  be  entered  on  the  record,  Entry  of 
Mthout  stating  any  reference  to  the  clerk,  or  any  proceedings  in  con-^***^*° 
Sequence  thereof,  and  the  damages  shall  be  stated  as  having  been  as- 
sessed by  the  court.*'' 

S  9.  If  the  cause  be  pending  in  the  supreme  court,  the  clerk  of  A««j»«nt^ 
the  county  in  which  the  venue  in  such  cause  shall  be  laid,  shall  have  countiw. 
the  same  authority  to  assess  the  damages,  as  any  clerk  of  the  supreme 

t^urt,  and  shall  in  all  respects  proceed  therein  in  the  like  manner.*^ 

--11  " 

(23)lR.L.p.622,§15.     (24)  lb.  p.  528,  §  17.     (25)  lb.  §  18.    (26)  lb.  §17.    (27)  lb. 
%16. 
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T1TU54.      ^10.  If  a  bond  taken  on  the  arrest  of  a  defendant^  in  thoieactwns 
in  which  an  assessment  of  damages  might  be  made  by  the  clerk,  ihiU 


to 


quiry. 


iiait«onbaii  iMtve  been  proflecuted  bj  the  plaintiff  in  sudi  action,  and  judgment 
rendered  thereon,  the  court  ^all  in  like  manner  direct  the  clerk  te 
examine,  ascertain  and  report,  what  sum  the  plaintiff  ought  to  re- 
cover for  the  damages  upon  his  original  cause  of  action.^ 

proco<»dingi  S  Ih  The  same  proceedings  in  all  respects  shall  be  had  in  MOer- 
taiDing  such  damages  as  are  herein  provided,  in  case  interleciilory 
judgiwent  had  been  rendered  in  such  original  action.^ 

wnbiofin-  S  12.  When  a  bond  taken  on  the  arrest  of  a  defendant,  in  other 
causes  than  those  provided  for  in  the  two  last  sections,  ahull'  have 
been  assigned  to  the  plaintifi^  and  judgment  shall  be  rendered  thereon 
in  his  &vor,  a  writ  of  inquiry  of  damages  shall  issue  in  the  original 
Mtaon,  in  the  eame  manner  as  if  the  defendant  had  i^peared  therein, 
aad  interlocutory  judgment  had  been  obtained  against  him.^ 

Declaration  S  IS.  lu  all  CBses  in  \diidi  a  judgment  shall  be  rendered  for  die 
plaintiff,  on  a  bond  taken  upon  the  arrest  of  a  defendant,  no  damages 
riiall  be  assessed  until  a  declaration  in  the  original  action  shall  have 
been  filed. 

Amount  to  S  14.  Hie  damages  90  assessed,  either  by  the  cterk,  or  npo«  a  writ 
•of  ktqniry,  with  the  interest,  the  costs  in  ^  original  suit,  and  in  the 
rait  cm  such  bond,  ahall  be  endorsed  upon  the  execution  issved  upon 
such  judgment,  as  the  amount  to  be  collected,  widi  riieriff^i  be^mi 
no  more  shall  be  collected  on  snch  execution.^ 


to  be  filed. 


becoUectod. 


TITLE  IV. 

OF  JUDGMENTS. 

AftT.  l.-— General  prorisions  coDcern'mg  judgments.    * 

▲rt.  2. — Of  docketing  judgments,  their  priority,  and  the  mode  of  cancelUng  mti4  dk^ 
charging  them. 

ARTICIiE  FIBflT. 

OenenU  Provisions  concerning  Judgments. 

Ssc.  1.  Plaintiff  not  to  be  non-toited  after  verdict. 
2.  Setting  aside  judgments  for  irregularitj. 
a  Real  estate  bound  by  docket  of  judgments. 

4.  Lien  to  oease  after  ten  years,  as  against  pnrehasers,  &e. 
6.  Certain  time  to  be  deducted,  if  notice  be  filed  with  clerk. 

6.  Doty  of  cleric  with  whom  notice  is  filed. 

7.  Judgments  docketed  against  a  dead  person;  their  effect. 

5.  Cases  where  court  may  allow  them  to  be  docketed. 
9.  Time  of  signing  record,  to  be  stated  in  its  margin. 

10.  Judgments  by  c<mlession,  how  entered. 

AS^tiff^f*     ^  ^'  When  a  verdict  shall  have  been  rendered  in  anj  action,  Aa 
^^^^'    plaintiff  shall  not  thereafter  be  nonnsuited,  but  judgment  ahaU  be  ren- 
dered upon  the  matter  found  by  such  verdict.^ 


(2B)  1  R.  L.  p.  628,  §  16.    (29)  »>.  p.  89,  §  86. 
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S  S.  No  jndgmeiit  in  any  court  of  record,  shall  be  iet  aside  fer  ir*    art.  i 


itnlarity  on  motion,  unless  such  motion  be  made  within  one  year 

after  the  time  such  judgment  was  rendered.'^  jaUfmeou. 

S  3.  All  judgments  hereafter  rendered  in  any  court  of  record,  shall  Real  esute 
bind,  and  be  a  charge  upon  the  lands,  tenements,  real  estate  and  chat- judgoMiiu. 
tela  feal  of  everj  person  against  whom  any  such  judgment  (^U  be 
rendered,  which  such  person  may  have  at  the  time  of  docketing  such 
judgment,  or  which  such  person  shall  acquire  at  any  time  thereafter : 
and  fluch  real  estate  and  chattels  real,  shall  be  subject  to  be  sold  upon 
QDDCulioo  to  be  issued  cm  such  judgment.^^ 

S  4.  From  and  after  ten  years  from  the  time  of  docketii^  erery  Licntoe«aM 
such  judgment,  it  shall  cease  to  bind,  or  be  a  charge  upon,  any  such  yean. 
property,  as  against  purchasers  in  good  faith,  and  as  against  incumhran- 
ceB  subsequent  to  such  judgment,  by  mortgage,  judgment,  decree,  or 
otherwise.'^ 

S  6*  The  time  during  which  the  party  recovering  such  judgment,  cortain  time, 
diall  be  restrained  from  proceeding  thereon,  by  any  injunction  of  any  d^edocud. 
^E^nrt,  or  by  the  operation  of  any  writ  of  error,  shall  not  constitute  any 
part  of  the  ten  years  in  the  last  section  specified ;  but  to  entitle  any 
party  to  such  deduction,  he  shall,  within  ten  years  from  the  docketing 
of  the  judgment,  file  with  a  clerk  of  the  court  in  which  such  judgment 
was  obtained,  a  notice,  specifying  the  injuncticm  or  writ  of  error  by 
which  proceedings  on  such  judgment  shall  have  been  restrained,  and 
the  time  of  service  thereof;  and  if  such  restraint  shall  have  ceased, 
such  party  shall  specify  the  duration  thereof 

S  6.  The  clerk  with  whom  such  notice  shall  be  filed,  shall  enter  Entry  in  mar- 
in  the  margin  of  the  docket  of  such  judgment,  a  minute,  stating  that  Semlri^. 
an  injunction,  or  writ  of  error,  as  the  case  may  be,  has  been  issued, 
relating  to  such  judgment ;  and  if  such  notice  be  filed  with  the  clerk 
of  the  supreme  court,  he  shall  transmit  a  copy  of  such  notice,  with  his 
docket  of  judgments,  to  the  other  clerks  of  that  court,  at  the  same 
time  and  in  the  same  manner. 

S  7.  In  all  cases  in  which  a  record  of  judgment  shall  be  filed  and  pocketio^ 
docketed,  within  one  year  after  the  death  of  the  party  against  whom  i^tu^t  dead 
such  judgment  was  obtained,  a  suggestion  of  such  death,  if  it  happen- 
ed before  judgment  rendered,  shall  be  entered  on  the  record,  and  if  af- 
ter judgment  rendered,  the  fact  shall  be  certified  on  the  back  of  such 
record  by  the  attorney  filing  the  same.     Such  judgment  shall  not  bind  Not  to  bind 
the  real  estate  which  such  party  shall  have  had  at  the  time  of  his 
death,  but  shall  be  considered  as  a  debt  to  be  paid  in  the  usual  course 
of  administration. 

S  8.  If  a  verdict  has  been  rendered  before  the  death  of  such  party,  Maviwdock. 
npon  which  proceedings  shall  be  stayed  by  a  bill  of  exceptions,  or  by  uin  '"**'' 


oanea. 


(80)  Lawa  of  1817,  p.  178.    (81)  1  R.  L.  p.  800,  §  1. 


960  REVISED  STATUTES  OF  (taxt  m. 

TITLE  4.  any  order  of  the  court,  or  any  officer  thereof,  the  court  may  authorise 
^'^^'^^^  the  filing  and  docketing  a  record  of  judgment  within  one  year  after 

the  death  of  such  party,  subject  to  the  power  of  the  court  to  yacate 

the  same. 

Jj[";;jJ5f*"  S  9.  The  day  and  year  of  signing  any  record  of  judgm^it,  dudl 
be  stated  in  the  margin  thereof,  by  the  judge  or  other  officer  signing 
the  same.^^ 

^KSct**^  ^  ^^'  J^dg™©!^**  ™^y  b©  entered  in  the  supreme  court,  or  in  any 
court  of  common  pleas,  in  vacation  or  in  term,  upon  a  plea  of  confes> 
sion,  signed  by  an  attorney  of  such  court,  although  there  be  no  suit 
then  pending  between  the  parties,  if  the  following  provisions  be  com- 
plied with,  and  not  otherwise : 

1.  The  authority  for  confessing  such  judgment,  shall  be  in  some 
proper  instrument,  distinct  from  that  containing  the  bond,  contract,  or 
other  evidence  of  the  demand  for  which  such  judgment  is  confessed : 

2.  Such  authority  shall  be  produced  to  the  officer  signing  such 
judgment,  and  shall  be  filed  with  the  clerk  of  the  court  in  which  the 
judgment  shall  be  entered,  at  the  time  of  the  filing  and  docketing  such 
judgment.'* 

ARTICLE  SECOND. 

Of  docketing  Judgments ^  their  Priority,  and  the  Mode  of  can- 
celling and  discharging  them. 

Sbo.  11.  Time  of  filing  record  to  be  marked  thereon,  &c. 

12.  Jadgmenta  not  to  affect  real  eitate,  &c.  until  docketed. 

13.  Clerks  to  enter  docket  of  judgments  filed;  form  thereof 

14.  Special  entry  to  be  made  in  docket  of  judgments  for  adranee  of  eeitain  tazas. 

15.  Clerks  of  supreme  court  to  transmit  dockets  to  each  other. 

16.  Duplicate  transcript  when  to  be  sent. 

17.  Postage  of  transcripts  how  paid. 

18.  Transcripts  to  be  entered  by  clerks  receiring  them. 

19.  Books  containing  dockets,  to  be  open  to  inspection. 

20.  Penalty  on  clerk  neglecting  to  docket  or  send  transcripts. 

21.  Recognizances  not  to  bind  real  estate. 

22.  Dockets  how  cancelled  on  acknowledgment  by  party,  &c. 

28.  Acknowledgments  before  whom  to  be  made,  and  how  certified. 
'  24.  Effect  of  acknowledgments  by  attorney  on  record. 

25.  To  be  made  by  party  or  attorney  receiving  satisfaction. 

26.  Return  of  execution  satisfied,  to  discharge  judgment,  &c. 

27.  Discharge  of  judgments  to  be  certified  to  each  other  by  supreme  cowt  ekiks. 

Tiros  of  m  S  11.  The  clerk  of  every  court  of  record,  shall  mark  upon  the 
back  of  every  record  of  judgment  filed  in  his  oflSce,  the  time  of  filing 
the  same.  No  judgment  shall  be  deemed  valid  so  as  to  authoriae  any 
proceedings  thereon,  until  the  record  thereof  shall  have  been  signed 
and  filed.'^ 

nSJtTS*"  ^  ^^"  ^^  judgment  shall  afiect  any  lands,  tenements,  real  estate  or 
chattels  real,  or  have  any  preference,  as  against  other  judgment  cre- 
ditors, purchasers  or  mortgagees,  until  the  record  thereof  be  filed  and 
docketed  as  herein  directed.** 

(82)  lR.L.p.601,§2.    (38)  Ib.p.416,§8;  Ib.601,§5.    (84)  Ib.§2. 


nf  records. 


lisos  until 
dockstsdi 
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S  IS.  At  the  time  of  filing  a  record  of  judgment,  the  clerk  shall    art.  a. 
enter  in  an  alphabetical  docket,  in  books  to  be  provided  and  kept  by  ^|JJJ^^^ 
him,  a  statement  of  such  judgment,  containing,  *•  betmma. 

1.  The  names  at  length  of  all  the  parties  to  such  judgment,  desig- 
nating particularly  those  against  whom  it  is  rendered,  with  their  pla- 
ces of  abode,  titles,  trades  or  professions,  if  any  such  are  stated  in 
such  record : 

2.  The  amount  of  the  debt,  damages,  or  other  sum  of  money  re- 
oovered,  with  the  costs : 

8.  The  hour  and  day  of  entering  such  docket : 

4.  If  the  judgment  be  against  several  persons,  such  statement  shall 
be  repeated  under  the  name  of  each  person  against  whom  the  judg- 
ment was  recovered,  in  the  alphabetical  order  of  their  names  respec- 
tively.** 

S  14.  When  a  judgment  shall  have  been  obtained  for  monies  ad- spMiai  Mtry 
vanced  in  payment  of  a  tax  on  the  land  of  the  plaintifi*  and  another,  eoruia^odf 
pursuant  to  the  seventy-third  and  seventy-fourth  sections  of  the  third  ""*^ 
Title  of  the  thirteenth  Chapter  of  tlie  First  Part  of  the  Revised  Sta- 
tutes, such  judgment  shall  not  be  entitled  to  the  priority  conferred  by 
that  Title,  unless  at  the  time  of  docketing  the  same,  the  plaintiff  cause 
an  entry  to  be  made  by  the  clerk  in  the  docket  thereof,  specifying 
that  such  judgment  has  priority,  as  a  Hen  on  certain  lands,  over  mort- 
gages and  other  judgments,  pursuant  to  the  laws  regulating  the  col- 
lection of  taxes ;  which  entry  shall  be  a  part  of  such  docket. 

S  f  5.  On  the  fifleenth  and  on  the  last  day  of  every  month,  each  Trai»eripci 
clerk  of  the  supreme  court  shall  transmit  to  the  other  clerks  of  that  wuS^'K 
court,  a  transcript,  duly  certified,  of  all  judgments  which  shall  have**"'**^*^"^ 
been  docketed  in  his  office  since  the  making  of  the  previous  transcript; 
which  shall  be  a  true  copy  of  the  original  docket  in  his  office."* 

S  16.  If  any  clerk  of  the  supreme  court  shall  not  receive  any  such  DapUeato. 
transcript  within  eight  days  afler  the  time  when  the  same  is  requir- 
ed to  be  sent,  he  shall  give  notice  thereof  immediately  to  the  clerk 
who  should  have  transmitted  the  same,  whose  duty  it  shall  be  to  send 
such  transcript,  or  if  one  shall  have  been  already  sent,  to  transmit  a 
duplicate  thereof. 

S  17.  The  postage  on  the  transmission  of  any  transcript,  shall  be  po«tHtbow 
paid  by  the  treasurer,  upon  being  audited  and  allowed  by  the  comp-  ^^' 
troUer. 

$  18.  Every  clerk  of  the  supreme  court  receiving  such  transcript,  zatxj  of 
shall  enter  the  same  in  the  books  kept  by  him  for  entering  the  dock-  *'»"*'*p*« 
ets  of  judgments,  in  the  same  manner  as  the  dockets  of  judgments  are 
herein  required  to  be  entered,  excepting,  that  in  the  margin  of  such 

(85)  1  R.  L.  p.  601,  §  8.    (86)  Ibp.820,§7.  " 
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TiTLK  4.  entry,  the  place  where  the  clerk's  office  is  situated,  from  which  such 
transcript  was  received,  shall  be  entered. 

DoeiMto  to  g  19.  The  books  in  which  dockets  of  judgments  shall  be  entered, 
shall,  during  the  usual  hours  for  transacting  business,  be  open  to  the 
search  and  examination  of  all  persons  desiring  the  same.*"' 

riTk"?  **"  ^  ^^*  Every  clerk  who  shall  neglect  to  docket  any  judgment  as 
»^i»^  soon  as  practicable,  or  who  shall  omit  for  three  days  after  the  times 
herein  specified,  to  transmit  the  transcript  of  the  docket  of  any  judg- 
ment, shall  forfeit  to  the  party  aggrieved,  two  hundred  and  fifty  dol- 
lars, in  addition  to  all  damages  which  such  party  may  have  sustained 
by  such  omission  or  neglect.'"' 

lUcogniran.  S  21.  No  rccoguizance  taken  by  any  court,  or  by  any  officer,  shall 
bind  any  lands,  tenements  or  real  estate,  or  other  property ;  but  such 
recognizances  shall  be  deemed  to  be  mere  evidences  of  debt.*® 

Caoeciiing        §  22.  The  dockct  of  a  judgment  rendered  in  any  court  of  record, 
****       may  be  cancelled  and  discharged  by  the  clerk  thereof,  upon  filing 
with  him  an  acknowledgment  of  satisfaction,  signed  by  the  party  in 
whose  favor  such  judgment  was  obtained,  or  by  his  executors  or  ad- 
ministrators, duly  authenticated  as  herein  after  directed.'® 

ib.acknow.       S  23.  Such  acknowledgment  shall  be  made  before  some  judge  of 

Mcmtnu.    ^^  court  iu  which  the  judgment  was  rendered,  or  before  some  judge 

of  the  county  courts,  or  commissioner  of  deeds,  who  shall  certify  that 

tlie  party  making  the  same  was  known,  or  was  made  known,  to  such 

officer,  by  competent  proof.'* 

lb.  by  attor-       $  24.  Such  acknowledgment  may  also  be  made  by  the  attorney  on 
•««i.  record,  of  the  party  in  whose  favor  the  same  was  rendered,  within  two 

years  after  the  filing  of  the  record  of  such  judgment,  in  the  same  man- 
ner, and  with  the  like  efiect,  as  if  made  by  such  party  himself;  but 
such  satisfaction  shall  not  be  conclusive  against  the  party  in  whose 
favor  the  judgment  was  rendered,  in  respect  to  any  person  to  whom 
actual  notice  of  tlie  revocation  of  the  authority  of  such  attorney  shall 
have  been  given,  before  any  payment  on  such  judgment  shall  have 
been  made,  or  before  any  purchase  of  property  bound  by  such  judg- 
ment, shall  have  been  effected. 

To  b«  made       S  25.  Whcu  payment  of  the  judgment  is  made,  satisfaction  there- 
on poymeu .  ^^  ^j^^jj  ^  acknowledged  by  the  attorney  or  plaintiff  receiving  the 
amount,  on  payment  of  the  fees  by  the  defendant. 

Rotom  ofex-     S  26.  Whcu  Hxi  cxecution  issued  upon  any  judgment,  shall  be  re- 
iSI*&c!*^  turned  satisfied,  in  whole  or  in  part,  such  judgment  shall  be  deemed 
satisfied  to  the  extent  of  the  amount  so  returned  as  having  been  col- 
lected on  such  execution,  unless  such  return  be  vacated  by  the  court 
And  upon  any  execution  being  so  returned,  the  clerk  of  the  court  shall 

(87)  1  R.  L.  p.  501,  §  8.    (88)  lb.  §  4.    (39)  lb.  p.  506,  §  17. 
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ttiter  in  the  docket  of  such  judgment,  the  fact  that  the  amount  stated   art.  i. 
in  «uch  return  to  have  been  levied,  has  been  collected.  v^v*^/^ 

S  27.  Upon  any  judgment  in  the  supreme  court  being  discharged,  Di«diari«of 
the  clerk  with  whom  the  record  thereof  was  filed,  shall  transmit  to  «»•  cotuSSl 
the  other  clerks  of  that  court,  with  the  next  transcript  of  dockets  sent 
by  him,  a  certificate  of  such  fact ;  and  the  said  clerks  shall  thereupon 
enter  in  their  respective  dockets  of  such  judgment,  the  fact  that  the 
same  is  discharged. 


TITLE  V. 

OF  EXECUTIONS,  AND  THE  DUTIES  OF  OFFICERS  THEREON. 

Art.  1 . — General  Provisions. 
AftT.  2. — Of  executions  against  property. 

Art.  3. — Of  remedies  for  failure  of  title  to  real  estate  sold  by  executtoa,  and  to  enforM 
contribution  between  several  owners  of  lands  subject  to  the  same  judgment. 
Art.  4. — Executions  against  the  person. 

ARTICLE  FIRST. 

General  Provisions. 

Sxc.  1.  Whhin  what  time  executions  may  be  issued. 
%  Executions  against  property  or  body. 
Sl  Exeeption  as  to  executors,  heirs,  legatees,  &e. 
4.  Executions  against  the  body,  not  to  issue  in  certain  cases. 
{6.  Unkse  defendant  be  imprisoned,  &c. 

6.  Like  executions  in  different  counties;  different  exeeotionf. 

7.  When  body  taken,  no  other  execution  to  issue. 

8.  But  may,  if  defendant  escape. 

9.  Interest  on  certain  judgments  may  be  collected. 

10.  Endorsement  to  be  made  on  receipt  of  executions. 

11.  On  judgments  against  sheriffs,  execution  how  to  issue 

12.  AuUiohty  and  duty  of  person  receiving  such  execution. 

3  1.  Whenever  judgment  shall  be  rendered  in  any  court  of  record,  wb«i 
S)r  any  debt,  damages,  sum  of  money  or  costs,  the  party  in  whose  IJJSJ^*'  **• 
favor  such  judgment  was  rendered,  upon  the  filing  of  the  record  ther^ 
of,  and  within  two  years  thereafter,  may  have  execution  to  the  she- 
riff or  other  proper  officer,  to  collect  the  amount  of  such  judgnaent*^ 

S  2.  Such  execution  may  be  either, 

1.  Against  the  goods  and  chattels,  lands,  tenements,  and  chattels  Their  kinds. 
real  of  the  party  against  whom  such  judgment  was  recovered :  or, 

2.  Against  the  body  of  such  party. ^' 

5  3.  But  such  execution  shall  not  issue  against  the  body,  nor  Exceptien  of 
against  the  proper  goods  and  chattels,  lands  and  tenements,  of  any  ««»»toi»^ 
executor,  administrator,  heir,  devisee  or  legatee,  unless  in  those  ca- 
^es  specially  provided  by  law. 

$  4.  In  those  cases  in  which  bail  shall  have  been  taken  on  the  ar-  Execntiom 
test  of  a  defendant,  and  the  bail  bond  shall  have  been  assigned  to  the  bubMafif^ 
plaintiff;  and  in  those  cases  in  which  special  bail  shall  have  been  fil-  *"* 

(40)  1  R.  L.  p.  89,  §  S4;  Ih.  602,  §  7.    (41)  n>.  60S,  §  7.  ~~~ 
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TiTLB  s.  ed ;  no  execution  shall  issue  against  the  body  of  the  defendant  in  such 

^"^^^^^^  action,  until  an  execution  against  the  goods  and  chattels,  lands  and 

tenements  of  such  defendant,  shall  have  been  issued  to  the  sheriff  of 

the  county  in  which  such  defendant  was  arrested,  and  shall  have  been 

returned  unsatisfied,  in  whole  or  in  part.^^ 

j^||°«^       S  5.  But  if  the  defendant  be  imprisoned  on  execution  in  another 
hMbMB  fir-  cause,  or  upon  process  in  the  same  action,  or  shall  have  been  surren- 
dered in  exoneration  of  his  bail  in  such  action,  an  execution  may  i»- 
sue  against  his  body,  witliout  any  previous  execution  against  his  pro- 
perty.*^ 

tioMiTdtr  ^  ^'  Executions  either  against  the  body  or  against  the  property  of 
forrat  c4)ao-  any  party,  may  be  issued  at  the  same  time,  to  sheriffs  of  different  coun- 
Diiibraain-  ^^9  but  no  exccutiou  against  the  body  of  any  party  shall  issue,  while 
leotioM.  thgf e  13  an  execution  against  his  property  not  returned ;  nor  shall  an 
execution  against  the  property  of  any  party  be  issued,  while  there  is 
an  execution  against  his  body  unreturned,  unless  by  order  of  the  court. 

Wbw  body       3  7.  When  the  body  of  a  party  shall  have  been  taken  on  an  exe- 
eatioo.        cution  issued  for  that  purpose,  no  other  execution  can  be  issued  against 
him  or  his  property,  except  in  cases  specially  provided  by  law. 

M^'^dT  S  8.  But  if  any  person  who  shall  have  been  taken  on  an  execution 
*"*"*•  shall  escape,  he  may  be  re-taken  by  a  new  execution  against  his  body, 
or  an  execution  against  his  property  may  be  issued,  in  the  same  man- 
ner as  if  the  body  of  such  prisoner  had  never  been  taken  in  execution.*' 
latOTwt  wbaa  $  9.  Whenever  a  judgment  shall  be  rendered  upon  any  contract,  or 
td.  upon  any  prior  judgment,  and  execution  shall  be  issued  thereon,  it 

shall  be  lawful  to  direct,  upon  such  execution,  the  collection  of  inte- 
rest on  the  amount  recovered,  from  the  time  of  recovering  the  same, 
until  such  amount  be  paid.** 
tjb«  of  re-  5  10.  Upon  the  receipt  of  any  execution,  it  shall  be  the  duty  of  the 
•ndorMdno  sheriff  or  Other  officer,  to  endorse  thereon  tlie  year,  month,  day,  and 
hour  of  the  day,  when  he  received  the  same.*^ 

jBxoemioiM  $  1 1.  In  all  cases  where  a  judgment  shall  be  obtained  in  any  court 
■^jiMtaho-  against  the  sheriff  of  any  county,  either  singly  or  with  others,  instead 
of  directing  the  execution  thereon  to  the  coroner  of  the  county,  it  may 
be  directed  and  delivered  to  any  person,  (except  a  party  in  interest  in 
the  suit,)  who  shall  be  designated  by  the  court  in  term  by  an  order  to 
be  entered  in  the  minutes,  or  by  any  judge  thereof  in  vacation,  by  an 
order  to  be  endorsed  on  such  execution. 

Avtfaority,        S  12.  The  person  so  designated  and  receiving  such  execution  to 
KMiviH^'*  execute  the  same,  shall  in  respect  to  such  execution,  be  deemed  a 
coroner  of  the  county,  and  shall  be  liable  in  all  respects  to  all  the 
provisions  of  law  respecting  sheriffs,  so  far  as  the  same  may  be  ap- 
plicable* 

(42)  1  R.  L.  p.  502,  §  7.    (48)  lb.  426,  §  24.    (44)  n>.  606,  §  00.    (45)  n>.  (Wl,  §  «. 
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ARTICLE  SECOND.  ART.  9. 

Of  Executions  against  Property.  v^v^w/ 

isc  IS.  Goodf  bound  only-  from  deliTery  of  ezecotion. 

14  &  15.  Pjriority  of  execntioof  and  attachmcnti  againit  fame  defendant. 

16.  Certain  execations  to  have  priority  from  time  of  their  being  leried. 

17.  Title  of  porchasert  before  levy,  not  to  be  affected. 

18.  Current  coin  to  be  leried  on  and  returned. 

19.  Bilb  of  banks,  &c.  may  be  leried  on  [and  told. 

20.  Interest  of  bailor  in  goods  pledged,  may  be  sold. 

21.  Notice  of  sale  of  chattels,  how  and  for  what  time,  to  be  giren. 

22.  Enumeration  of  property  exempt  from  execution. 
28.  Mode  of  conducting  sale  of  personal  property. 

24.  Form  of  execution  for  sale  of  real  estate. 

25.  Form  against  heirs,  teMenants,  &c. 

26.  Lands  held  in  trust  liable  to  executions,  &c. 

27.  Executions  on  judgments  against  dead  persons  when  to  issue,  ftc 

28.  Also,  on  judgments  against  persons  dying  in  execution. 

29.  But  not  to  be  leried  on  real  estate  sold  by  defendant. 

80.  Nor  upon  real  estate  actually  sold  under  a  judgnkent. 

81.  Elquity  of  redemption  not  to  be  sold  by  certain  executions. 

82.  Description  of  mortgaged  premises  to  be  endorsed  on  execution,  he- 

83.  Such  execution  how  to  be  returned. 

84.  Time  and  place  of  selling  real  estate,  how  to  be  adrertised. 

85.  Real  estate  to  be  sold,  how  to  be  described. 

86.  Sales  of  real  and  personal  property  to  be  at  Tendue,  and  by  day<4ig^t. 

87.  Penalty  for  selling  contrary  to  foregoing  prorisions. 

88.  Mode  of  conducting  sale  of  real  estate. 

89.  Penalty  for  taking  down,  &c.  notices  of  sale. 

40.  Validity  of  sales  not  affected  by  omissions  of  officers,  &c. 

41.  Certain  officers  not  to  purchase  property  sold  by  execution. 
48.  Certificate  to  be  giren  on  sale  of  real  estate;  its  contents. 

48.  Certificate  to  be  filed,  and  copy  giren  to  purchaser. 

44.  Originals  and  copies;  when  and  how  far  eridence. 

45.  When  and  on  what  terms  land  may  be  redeemed. 

46.  By  whom  redemption  may  be  made. 

47.  Heirs  and  grantees  of  portions  of  land  sold,  may  redeem  the  whirfe. 
4S.  Owners  of  undivided  shares,  may  redeem  such  shares. 

49.  Sale  to  be  void  on  redemption  being  made. 

50.  When  interest  of  purchaser  may  be  acquired,  if  not  redeemed. 

51.  May  be  acquired  by  creditor  having  judgment  or  decree,  &c. 

52.  If  judgment,  &c.  be  alien  on  particular  lot,  &c. 

53.  If  it  be  a  lien  on  specific  portion  of  a  lot,  &c. 
64.  If  it  be  a  lien  on  an  undivided  share. 

55.  Terms  on  which  any  other  creditor  may  purchase. 

56.  Third  or  other  creditors  may  also  purchase. 

57.  Right  of  original  purchaser,  if  he  be  creditor,  &c.  ,  . 

58.  Rights  of  plaintiff  issuing  execution. 

59.  Sums  required  to  whom  to  be  paid;  effect  of  payment. 

60.  firidence  of  creditor's  right  to  purchase,  &c. 

61.  Legal  estate  in  lands  sold,  when  to  rest 

62.  When  conveyance  to  be  executed;  its  effect. 

63.  When  to  executors,  &c.  of  purchaser. 

64.  Effect  of  such  conveyance. 

66.  Authority  of  under  sheriff  in  case  of  death  of  sheriff. 

66.  Proceedings  if  there  be  no  under  sheriff. 

67.  Money  to  whom  to  be  paid,  if  sheriff  die,  &c. 

$  13.  Whenever  an  execution  shall  be  issued  against  the  property  poods  bound 
of  any  person,  his  goods  and  chattels,  situated  within  the  jurisdiction  of  execution. 
of  the  officer  to  whom  such  execution  shall  be  delivered,  shall  be 
bound  only  from  the  time  of  the  delivery  of  the  same  to  be  executed.^ 


(46)  lR.L.p.501,§6. 
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TITLE  5.  $  14.  If  there  be  several  executions  issued  out  of  a  court  of  record, 
^JJ^j^'^]^^  against  the  same  defendant,  that  which  shall  have  been  first  deliver- 
ez«eutioD».  ed  to  an  officer  to  be  executed,  shall  have  preference,  notwithstand- 
ing a  levy  may  be  first  made  under  another  execution ;  but  if  a  levy 
and  sale  of  any  goods  and  chattels  shall  have  been  made  under  such 
other  execution,  before  an  actual  levy  under  the  execution  first  deliv- 
ered, such  goods  and  chattels  shall  not  be  levied  upon  or  sold  by  vir- 
tue of  such  first  execution. 

ib-ofatueb-  ^  15.  If  there  be  one  or  more  executions,  and  one  or  more  attach- 
ments against  the  property  of  the  same  defendant,  or  if  there  be  seve- 
ral attachments,  the  same  rule  prescribed  in  the  last  section  shall  pre- 
vail, in  determining  the  preference  of  such  execution  or  attachment 

lb.  ofexeeo.      $  16.  But  any  execution  or  attachment  issued  out  of  any  court  not 
tioM,  ic.     being  a  court  of  record,  if  actually  levied,  shall  have  preference  over 

any  other  execution  issued  out  of  any  court  whether  of  record  or  not, 

which  shall  not  have  been  previously  levied. 

ParchaMn        §  17.  The  title  of  any  purchaser  in  good  faith,  of  any  goods  or 

**"  ^^'  chattels,  acquired  prior  to  the  actual  levy  of  any  execution,  without 

notice  of  such  execution  being  issued,  shall  not  be  divested  by  the  fact 

that  such  execution  had  been  delivered  to  an  ofiScer  to  be  executed, 

before  such  purchase  was  made. 

Lfl^onear-      S  18*  Upou  exccutions  agaiust  the  property  of  a  defendant,  the  of* 
^*"*     ficer  shall  levy  upon  any  current  gold  or  silver  coin  belonging  to  such 
defendant,  and  shall  pay  and  return  the  same  as  so  much  money  col- 
lected, without  exposing  the  same  for  sale  at  auction. 

ikonbuik  S  19'  Upon  such  executions,  the  ofiicer  may  levy  upon  and  sell 
any  bills  or  other  evidences  of  debt,  issued  by  any  monied  corpora- 
tion, or  by  the  government  of  the  United  States,  and  circulated  as 
money,  which  shall  belong  to  the  defendant  in  such  execution. 

Totereftof        2  20.  When  iroods  or  chattels  shall  be  pled&:ed  for  the  payment  of 

biilorln  i/»  i»  *C7  Mr   J 

foodi  pMg-  money,  or  the  performance  ol  any  contract  or  agreement,  the  right 
and  interest  in  such  goods,  of  the  person  making  such  pledge,  may  be 
sold  on  execution  against  him,  and  the  purchaser  shall  acquire  all 
the  right  and  interest  of  the  defendant,  and  shall  be  entitled  to  the 
possession  of  such  goods  and  chattels,  on  complying  with  the  terms 
and  conditions  of  the  pledge. 

noOmoT  S  21.  No  sale  of  any  goods  or  chattels  shall  be  made  by  virtue  of 
t9k.^  '  any  execution,  unless  previous  notice  of  such  sale  shall  have  been 
given  six  days  successively,  by  fastening  up  written  or  printed  noti- 
ces thereof,  in  three  public  places  of  the  town  where  such  sale  is  to 
be  had,  specifying  the  time  and  place  where  the  same  is  intended  to 
be  had.*'' 


(47)  1 R.  L.  p.  606,  §  14. 
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5  22.  The  following  property,  when  owned  by  any  person  being    aet.  % 
a  householder,  shall  be  exempt  from  levy  and  sale,  under  any  execu-  ^J^]^]C^ 
tion,  and  such  articles  thereof  as  are  moveable,  shall  continue  so  ex-  ^^p\^ 

'  ^  '  sale  by 

empt,  while  the  family  of  such  person,  or  any  of  them,  may  be  re-  *^"^JJj* 
moving  from  one  place  of  residence  to  another : 

1.  All  spinning-wheels,  weaving-looms  and  stoves,  put  up  or  kept 
for  use,  in  any  dwelling-house : 

2.  The  family  bible,  family  pictures  and  school  books,  used  by  or 
in  the  family  of  such  person ;  and  books  not  exceeding  in  value  fiftf 
dollars,  which  are  kept  and  used  as  part  of  the  family  library : 

8.  A  seat  or  pew  occupied  by  such  person  or  his  family  in  any 
house  or  place  of  public  worship : 

4.  All  sheep  to  the  number  of  ten,  with  their  fleeces,  and  the  yarn 
or  cloth  manufactured  from  the  same ;  one  cow,  two  swine,  the  ne- 
cessary food  for  them ;  all  necessary  pork,  beef,  fish,  flour  and  vegeta- 
bles, actually  provided  for  family  use ;  and  necessary  fuel  for  the  use 
of  the  femily  for  sixty  days : 

5.  All  necessary  wearing  apparel,  beds,  bedsteads  and  bedding,  for 
such  person  and  his  family ;  arms  and  accoutrements,  required  by 
W  to  be  kept  by  such  person ;  necessary  cooking  utensils ;  one  ta- 
ble; six  chairs;  six  knives  and  forks;  six  plates;  six  teacups  and 
Huicers ;  one  sugar-dish ;  one  milk-pot ;  one  tea-pot  and  six  spoons ; 

ooe  crane  and  its  appendages ;  one  pair  of  andirons,  and  a  shovel  and 
toQgs: 

<.  The  tools  and  implements  of  any  mechanic,  necessary  to  the 
<*rrying  on  of  his  trade,  not  exceeding  twenty-five  dollars  in  value.*® 

523.  No  personal  property  shall  be  exposed  for  sale,  unless  the  saiethowto 
•ttne  be  present  and  within  the  view  of  those  attending  such  sale ;  it  **«"*™*"«*^- 
shall  be  offered  for  sale  in  such  lots  and  parcels  as  shall  be  calculated 

to  bring  the  highest  price. 

524.  Executions  to  authorise  tlie  sale  of  real  estate,  shall  com- ponn  of  «z»- 
inand  the  oflicer  to  whom  they  are  directed,  that  of  the  goods  and  chat-  JSeof  rSa 
tels  of  the  person  against  whom  such  execution  shall  issue,  in  the  ^^^' 
coonty  of  such  officer,  he  shall  cause  to  be  made  the  debt,  damages, 

€r  other  sum  of  money,  and  costs,  for  which  the  judgment  was  ren- 
dered ;  and  if  sufficient  goods  and  chattels  cannot  be  found,  that  then 
he  cause  the  amount  of  such  judgment  to  be  made  of  the  real  estate  of 
Ae  person  against  whom  such  judgment  was  rendered,  which  such 
pami  dmll  have  had,  at  the  time  of  docketing  such  judgment,  speci- 
fyiig  such  time,  or  at  any  time  afterwards,  in  whose  hands  soever  the 
•Mac  may  then  be.^^ 

S  25.  If  execution  be  issued  upon  a  judgment  rendered  against  any  ib.  againtt 
FWsoii  as  ier-tenant,  heir  or  devisee  of  any  deceased  person,  it  shall  ^^  *** 
command  the  amount  of  such  judgment  to  be  made  of  the  real  estate 

(^lR.L.p.0O6,§16;  Uwa  of  1815,  p.  281;  1824,  p.  SM,  §  86.    (48)  Ib.p.602,§9. 
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TITLE  5.  whereof  the  ancestor,  testator  or  person  deceased,  was  seised  at  the 
^'^^y^^  time  the  same  real  estate  became  liable,  or  at  any  time  afterwards, 
or  at  the  time  of  the  death  of  such  ancestor,  testator  or  other  deceas- 
ed person,  as  the  case  may  require,  unless  such  heir,  devisee  or  ter- 
tenant  shall  have  made  his  own  estate  liable  to  such  judgment^ 

Ludi  bald  S  26.  Lands,  tenements  and  real  estate,  holden  by  any  one  in  trust, 
or  for  the  use  of  another,  shall  be  liable  to  debts,  judgments,  decrees, 
executions  and  attachments,  against  the  person  to  whose  use  they  are 

nr,  ifccj  holden,  in  the  cases  and  in  the  manner  prescribed  in  the  first  Chapter 
of  the  Second  Part  of  the  Revised  Statutes. 

BxMotiom        S  27.  If  a  party  die  aAer  judgment  rendered  against  him,  but  be- 
e««Md  p^.    fore  execution  issued  thereon,  the  remedy  on  such  judgments  shall  not 


be  suspended  by  reason  of  the  non-age  of  any  heir  of  such  party ;  but 
no  execution  shall  issue  on  any  such  judgment,  until  the  expiration  of 
one  year  after  the  death  of  the  party  against  whom  the  same  was  ren- 
dered.** 

lb.  afaiiMt  S  28.  If  any  person  taken  in  execution  against  his  body,  shall  die 
Id  tnoatMo.  whilo  SO  charged,  new  executions  may  be  issued  against  the  goods, 

chattels,  lands  and  tenements  of  the  deceased,  in  the  same  manner  as 

if  he  had  never  been  charged  in  execution.*^ 

NottoiMto-  S  29.  But  such  new  executions  shall  not  be  levied  upon  any  real 
uiarMiev-  ostate  which  the  deceased,  after  the  judgment  rendered  against  him, 
•^  shall  have  sold  in  good  faith.*^ 

Ik  S  SO.  Nor  shall  such  new  executions  be  levied  upon  any  real  estate 

which  shall  have  been  actually  sold  under  any  other  prior  or  subse- 
quent judgment  against  the  person  so  dying  in  execution. '^^ 

saiaofeqoi-      ^  31.  Whou  a  judgment  shall  be  recovered  for  a  debt  secured  by 

tioa.  mortgage  of  real  estate,  or  for  any  part  of  such  debt,  it  shall  not  be 

lawful  for  the  sheriff  to  sell  the  equity  of  redemption  of  the  mortgagor, 

his  heirs  or  assigns,  in  such  estate,  by  virtue  of  any  execution  upon 

such  judgment 

DiNeu«n(Ni  S  32.  Whenever  any  execution  against  the  property  of  the  defen- 
^'^^  dant  shall  be  issued  upon  such  judgment,  the  plaintifiPs  attorney  shall 
endorse  thereon  a  brief  description  of  the  premises  mortgaged,  refer- 
ring to  the  page  and  book  of  the  record  in  which  such  mortgage  is  re- 
corded, with  a  direction  to  the  sheriff  not  to  levy  such  execution  upon 
the  said  premises,  or  any  part  thereof. 

How  to  be        S  SS.  If  such  executiou  shall  not  be  collected  of  the  other  property 
'^'^^^      of  the  defendant,  the  sheriff  shall  return  the  same  unsatisfied,  in  wiiol^ 
or  in  part,  as  the  case  may  require. 

Adwfjj-        $  34.  The  time  and  place  of  holding  any  sale  of  real  estate  pursu^ — 
ofrM)wtato.antto  any  execution,  shall  be  publicly  advertised,  previously,  for 
weeks  successively,  as  follows  : 

(60)  1  R.  L.  p.  602,  §  9.    (61)  lb.  §  a    (52)  lb.  p.  604,  $  12. 
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1.  A  written  or  printed  notice  thereof  shall  be  fastened  up  in  three    art.  2. 
public  places  in  the  town  where  such  real  estate  shall  be  sold,  and  if  ^■^"^''"^^ 
such  sale  be  in  a  town  different  from  that  in  which  the  premises  to  be 

sold  are  situated,  then  such  notice  shall  also  be  fastened  up  in  three 
public  places  of  the  town  in  which  the  premises  are  situated : 

2.  A  copy  of  such  notice  shall  be  printed  onco  in  each  week  in  a 
newspaper  of  such  county,  if  there  be  one : 

8.  If  there  be  no  newspaper  printed  in  such  county,  and  the  premi- 
ses to  be  sold  are  not  occupied  by  any  person  against  whom  the  exe- 
cution is  issued,  or  by  some  person  holding  the  same  as  tenant  or  pur- 
chaser under  such  person,  then  such  notice  shall  be  published  in  the 
state  paper,  once  in  each  week.'^ 

S  35.  In  erery  such  notice,  the  real  estate  to  be  sold  shall  be  de-  How  to  be 
scribed  with  common  certainty,  by  setting  forth  the  name  of  the  town-  """^ 
shipXH*  tract,  and  the  number  of  the  lot,  if  there  be  any,  and  if  there 
be  none,  by  some  other  appropriate  description.^^ 

S  36.  Tie  sale  of  real  estate,  or  of  any  perscwal  prqierty,  by  vir-  stkt  tj  ▼«- 
toe  of  any  execution,  shall  be  at  public  vendue,  between  the  hour  of  daylight^ 
nine  o'clock  in  the  morning  and  the  setting  of  the  sun.^ 

S  37.  Any  officer  who  shall  sell  any  real  estate  without  the  previ-  Penalty  for 
OQS  notices  herein  directed,  or  otherwise  than  in  the  manner  herein  mIm. 
prescribed,  shall  forfeit  one  thousand  dollars  to  the  party  injured,  in 
addition  to  any  damages  which  such  party  may  sustain.^' 

S  88.  When  real  estate  offered  for  sale  by  virtue  of  any  execution.  Mode  of  con- 
shall  consist  of  several  known  lots,  tracts  or  parcels,  such  lots,  tracts  of  teaTeliitB. 
or  parcels  shall  be  separately  exposed  for  sale ;  and  if  any  person 
claiming  to  be  the  owner  of  any  portion  of  such  estate,  or  of  such  lots, 
tracts  or  parcels,  or  either  of  them,  or  claiming  to  be  entitled  by  law 
to  redeem  any  such  portion,  shall  require  such  portion  to  be  exposed 
for  sale  separately,  it  shall  be  the  duty  of  the  sheriff  to  expose  the  same 
for  sale  accordingly.  No  more  of  any  real  estate  shall  be  exposed  for 
sale,  than  shall  appear  necessary  to  satisfy  the  execution. 

S  39.  If  any  person  shall  take  down  or  deface  any  notice  of  a  sale  Penalty  for 
of  real  or  personal  property,  put  up  by  any  sheriff,  previous  to  the  day  notfcw  of 
of  sale  therein  specified,  unless  upon  satisfaction  of  the  execution  by'  ^' 
virtue  of  which  such  notice  shall  have  been  given,  or  upon  the  con- 
sent of  the  party  suing  out  such  execution,  and  of  the  defendant  there- 
in,  such  person  shall  forfeit  fifty  dollars  to  the  party  in  whose  fevor 
such  execution  was  issued.^'' 

S  40.  The  omission  of  any  sheriff  or  other  officer  to  give  the  notice  validity  of 
of  sale  herein  required,  or  the  taking  down  or  defacing  of  any  such  no-  '^"' 
tice  when  put  up,  shall  not  affect  the  validity  of  any  sale  made  to  a 

(58)  1  R.  L.  506,  §  13.    (54)  lb.  §  18  ft  14. 
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TrnEi.  purchaser  in  good  fiuth,  without  notice  of  any  such  onuMioii  or  of- 
ieiice.^^ 


by  S  41.  The  sheriff  or  other  officer  to  whom  any  execution  shall  he 
msTfofbS-  directed,  and  the  deputy  of  such  sheriff  or  officer,  holding  any  execu- 
tion and  conducting  any  sale  of  property  in  pursuance  thereof,  shall 
not,  directly  or  indirectly,  purchase  any  property  whatever,  at  any 
sale  by  virtue  of  such  execution ;  and  all  purchases  made  by  such 
sherifi^  officer  or  deputy,  or  to  his  use,  shall  be  void.^ 

CMttoeato  of     S  42.  Upou  the  sale  of  real  estate  by  virtue  of  any  execution,  the 
Mk^iucoo-^^j^^  making  the  same  shall  make  out  and  subscribe  duplicate  cer- 
tificates of  such  sale,  containing, 

1.  A  particular  description  of  the  premises  sold : 

2.  The  price  bid  for  each  distinct  lot  or  parcel : 
8.  The  whole  consideration  money  paid  : 

4.  The  time  when  such  sale  will  become  absolute,  and  the  pur- 
chaser will  be  entitled  to  a  conveyance,  pursuant  to  law.^ 

ToiMfikd,  $43.  One  of  the  said  duplicate  certificates  shall,  within  ten  days 
after  such  sale,  be  filed  in  the  office  of  the  clerk  of  the  county,  and 
the  other  shall  be  delivered  to  the  purchaser.  If  there  be  two  or  more 
purchasers,  a  certificate  shall  be  delivered  to  each.'^ 

Horn  tu  mi'  $  44.  Such  Original  certificate,  upon  being  proved  or  acknowledg- 
ed in  the  manner  required  by  law  to  entitle  deeds  to  be  recorded,  or  a 
copy  of  such  original,  duly  certified  by  the  clerk  in  whose  office  such 
original  is  filed,  shall  be  received  as  presumptive  evidence  of  the  &ctB 
therein  contained. 

wbeouMion  $  45.  Withiu  one  year  fi*om  the  time  when  such  sale  shall  have 
i«ud  may  be  bceu  made,  the  real  estate  so  sold,  or  any  distinct  lot,  tract  or  portion 
that  may  have  been  separately  sold,  may  be  redeemed,  by  the  pay- 
ment to  the  purchaser,  his  personal  representatives  or  assignees,  or  to 
the  officer  who  made  such  sale,  for  the  use  of  such  purchaser,  of  tb 
sum  of  money  which  was  bid  on  the  sale  of  such  lot  or  tract,  togedie 
with  the  interest  on  that  sum  from  the  time  of  sale,  at  the  rate  of  te 
per  cent,  a  year.*® 

By  whom  n-     S  46.  Such  redemption  may  be  made, 

md^  made.     1 .  By  the  pcrsou  against  whom  the  execution  was  issued,  and  wb 
right  and  title  were  sold  in  pursuance  thereof:  or, 

'^    If  such  person  be  dead,  by  his  devisee  of  the  premises  sold,  if 

^-"JcoH  :  and  if  the  same  shall  not  have  1 
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S  47*  Any  heir  or  devisee  of  the  person  against  whom  the  execu-    ^^^-  '• 
tion  was  issued,  and  any  grantee  of  such  person  who  shall  have  acquir-  ^Jj^^^ 
ed  an  absolute  title  to  a  portion  of  the  estate  sold,  or  to  a  portion  of^^^^ 
any  lot,  tract  or  parcel  that  shall  have  been  separately  sold,  may  re-  JJ^  **• 
deem  the  lot,  tract  or  parcel  so  sold,  on  the  same  terms,  and  in  the 
same  manner  as  if  he  were  grantee  of  the  whole  lot,  tract  or  parcel, 
and  shall  have  the  same  remedy  to  enforce  contribution  from  those  who 
shall  own  the  residue  of  such  tract,  lot  or  parcel,  as  if  the  sum  requir- 
ed to  be  paid  by  him  to  efifect  such  redemption,  had  been  collected  by 
a  sale  of  the  portion  belonging  to  such  grantee. 

S  48.  If  there  be  several  persons  having  undivided  shares,  as  joint  undividtd 
tenants,  or  as  tenants  in  common,  in  the  premises  sold,  or  in  any  par- 
ticular lot  or  tract  sold,  each  person  having  such  title  may  redeem  the 
share  or  interest  belonging  to  him,  by  paying  to  the  purchaser,  or  to 
the  officer,  as  herein  directed,  a  sum  that  will  bear  the  same  propor- 
tion to  the  whole  purchase  money  bid  for  such  premises,  or  for  such 
particular  lot  or  tract,  as  the  share  proposed  to  be  redeemed,  bears  to 
the  whole  number  of  shares  in  such  premises,  or  lot  or  tract,  together 
with  the  interest  on  such  sum,  at  the  rate  of  ten  per  cent,  a  year. 

S  49.  Upon  such  payment  being  made  by  any  person  so  entitled  to  sato  tou  on 
redeem  any  real  estate  so  sold,  the  sale  of  the  premises  so  redeemed,  ^^^' 
and  the  certificates  of  such  sale,  shall  be  null  and  void.'^ 

S  50.  In  case  the  persons  entitled  as  herein  before  provided,  shall  Time  forte- 

1  I  •  11  /•    1  .1.1      quiring  rifht 

omit  to  redeem  the  premises  so  sold,  or  any  part  of  them  withm  the  of  pvehaaer. 
year  above  prescribed,  then  the  interest  vested  in  the  purchaser  by 
such  sale  may  be  acquired  within  three  months  after  the  expiration 
of  such  year,  by  the  persons  and  on  the  terms  herein  after  prescrib- 
ed.«« 

S  61.  Any  creditor  of  the  person  against  whom  such  execution  is-  By  whom  it 
sued,  having  in  his  own  name,  or  as  assignee,  representative,  trustee  quired. 
or  otherwise,  a  decree  in  chancery  or  a  judgment  at  law,  rendered  at 
any  time  before  the  expiration  of  fifteen  months  from  the  time  of  such 
sale,  and  which  shall  be  a  lien  and  charge  upon  the  premises  sold,  by 
paying  the  sum  of  money  which  was  paid  on  the  sale  of  such  premises, 
together  with  interest  thereon  at  the  rate  of  seven  per  cent,  a  year  from 
the  time  of  such  sale,  shall  thereby  acquire  all  the  rights  of  the  origi- 
nal purchaser,  subject  to  be  defeated  in  the  manner  herein  after  men- 
tioned.«<> 

S  52.  If  such  judgment  or  decree  be  a  lien  on  any  lot,  tract  or  par-  ivhen  judr 
eel  that  shall  have  been  separately  sold,  the  creditor  having  the  same,  itnffie  lot. 
hy  paying  as  before  provided,  the  sum  which  shall  have  been  bid  for 
such  lot,  tract,  or  parcel,  with  interest  as  above  mentioned,  shall  there- 

(50)  LkWB  of  1820,  p.  167,  §  2.    (60)  lb.  §  3. 
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TmA  5.  by  acquire  all  the  rights  of  the  original  purchaser,  to  such  lot,  tract  or 
^"^^^^^^  parcel,  subject  to  be  defeated  as  herein  after  provided. 

Whan  on  B       §  58.  If  such  judgment  or  decree  be  a  lien  on  a  specific  portion  only 
tou  of  any  lot,  tract  or  parcel  so  sold,  the  creditor  having  the  same  maj 

acquire  the  title  of  Uie  purchaser  to  the  whole  of  such  lot,  tract  or  par- 
cel, in  the  same  manner  as  if  such  lien  extended  to  the  whole. 

whtnonnn-  J  64.  Any  such  Creditor  having  such  decree  or  judgment,  which 
is  a  lien  upon  any  undivided  share  or  interest  in  any  real  estate  sold 
under  execution,  may,  within  the  same  time,  on  the  same  terms,  and 
in  the  same  manner,  acquire  the  title  of  the  original  purchaser  to  such 
share  or  interest,  by  paying  such  part  of  the  whole  purchate  money 
of  such  real  estate,  as  shall  be  in  a  just  proportion  to  the  amotmt  of 
such  share  or  interest. 

Temwof         3  55.  Wheucver  any  such  creditor  shall  have  acquired  the  title  of 
Suier^di-^  the  original  purchaser,  pursuant  to  the  foregoing  provisions,  any  other 
creditor,  who  might  have  acquired  such  title  according  to  the  said  pro- 
visions, may  become  a  purchaser  thereof  from  the  first  creditor  wbo 
acquired  the  same,  upon  the  following  conditions : 

1.  By  reimbursing  to  such  first  creditor,  his  personal  representa- 
tives or  assigns,  the  sum  which  may  have  been  paid  by  him  to  acquire 
such  title,  together  with  interest  thereon  at  the  rate  of  seven  per  cent, 
a  year,  trom  the  time  of  such  payment,  to  the  time  of  such  reimbarse- 
ment: 

2.  If  the  judgment  or  decree  by  virtue  of  which  the  first  creditor 
acquired  the  title  of  the  original  purchaser,  be  prior  to  the  judgment 
or  decree  of  such  second  creditor,  then  such  second  creditor  shall  also 
pay  to  such  first  creditor,  the  amount  due  on  his  judgment  or  decree: 

a.  But  if  such  judgment  or  decree  of  the  first  creditor,  at  the  time 
of  his  acquiring  the  title  of  the  original  purchaser,  shall  have  ceased 
to  be  a  lien  as  against  such  second  creditor,  it  shall  not  be  necessary 
to  pay  the  amount  thereof.*^ 

Third  and        §  56.  lu  the  samc  manner,  any  third  or  other  creditor,  who  might, 
tort.  according  to  the  foregoing  provisions,  acquire  the  title  of  the  original 

purchaser,  may  become  a  purchaser  thereof  from  the  second^  third,  or 
any  other  creditor,  \7ho  may  have  become  such  purchaser  finom  any 
other  creditor,  upon  die  same  terms  and  conditions  specified  in  the 
last  section.®* 

Original  ^r.     57.  If  the  Original  purchaser  of  any  premises  so  sold,  shall  dso  be 
er^r. '°'  a  Creditor  of  the  defendant  against  whom  the  execution  issued^  laid  J 


as  such  might  acquire  the  title  of  any  purchaser,  according  to 
preceding  provisions,  he  may  avail  himself  of  his  decree  or  jvtdgBoeBi^ 
in  the  same  manner,  and  on  the  same  terms  herein  prescribed,  to  ac- 
quire the  title  which  any  creditor  may  have  obtained. 

(61)  Uw8  of  1820,  p.  167,  §  8 
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S  68.  The  plaintiff  under  whose  execution  any  real  estate  shall   a^t.  s. 
have  been  sold^  shall  not  be  authorised  to  acquire  the  title  of  the  ori-  "^f^^f^ 
ginal  purchaser,  or  of  any  creditor,  to  the  premises  so  sold  by  virtue  plaintiff  in 
of  the  decree  or  judgment  on  which  such  execution  issued ;  and  if  he 
have  any  other  decree  or  judgment,  which  would  entitle  him  to  ac- 
quire such  title,  according  to  the  preceding  provisions,  he  may  avail 
himself  of  such  other  decree  or  judgment,  in  the  same  manner,  and 
on  the  same  terms,  as  any  other  creditor. 

S  S9.  The  sums  required  to  be  paid  by  the  foregoing  provisions,  |^2J*^^J 
to  acquire  the  title  of  the  original  purchaser,  or  to  become  a  pur-  ^^^^^ 
chaser  from  any  creditor,  may  be  paid  to  such  purchaser  or  creditcn*, 
bis  representatives  or  assigns,  or  to  the  officer  who  made  the  sale,  for 
the  use  of  the  purchaser  or  creditor  entitled  to  the  same.  Upon  such 
payment  being  made,  the  title  of  the  original  purchaser  shall  be  there- 
by transferred  to  the  creditor  acquiring  the  same,  pursuant  to  the 
foregoing  provisions,  and  from  such  creditor  to  any  other  creditor  be- 
coming a  purchaser  thereof,  as  herein  before  provided.®^ 

S  60.  To  entitle  any  creditor  to  acquire  the  title  of  the  original  £^«n<^o<r 
purchaser,  or  to  become  a  purchaser  from  any  othier  creditor,  pursu-  '^^^^' 
anl  to  the  foregoing  provisions,  he  shall  present  to  and  leave  with 
sudi  purchaser  or  creditor,  or  the  officer  who  made  the  sale,  the  fol- 
lowiag  eviiknce  of  his  right : 

1.  A  copy  of  die  docket  of  the  judgment  or  decree  under  which  he 
daims  the  right  to  purchase,  duly  certified  by  the  clerk  of  the  court 
or  of  the  county  in  which  the  same  is  docketed : 

2.  A  true  copy  of  all  the  assignments  of  such  judgment  or  decree, 
which  are  necessary  to  establish  his  claim,  verified  by  his  affidavit, 
or  by  the  affidavit  of  some  witness  to  such  assignments : 

3.  An  affidavit  by  such  creditor,  or  by  his  attorney  or  agent,  of 
the  true  sum  due  on  such  judgment  or  decree,  at  the  time  of  claiming 
such  right  to  purchase. 

^61.  The  right  and  title  of  the  person  against  whom  the  execu-  whcnie^t 
tkm  was  issued,  to  any  real  estate  which  shall  be  sold  thereby,  shall  undi  mid,  ta 
not  be  divested  by  such  sale,  until  the  expiration  of  fifteen  months  ^^' 
from  the  time  of  such  sale ;  but  if  such  real  estate  shall  not  have 
been  redeemed  as  herein  provided,  and  a  deed  shall  be  executed  in 
pursuance  of  a  sale,  the  grantee  in  such  deed,  shall  be  deemed  vested 
with  the  legal  estate  from  the  time  of  the  sale  on  such  execution,  for 
the  purpose  of  maintaining  an  action  for  any  injury  to  such  real  es- 
tate. 

S  62.  After  the  expiration  of  fifteen  months  from  the  time  of  the  Conveyanca 
sale  of  any  real  estate,  if  any  part  of  the  premises  sold  shall  remain  executed. 
unredeemed  by  the  person  against  whom  the  execution  issued,  or  by 
any  person  entitled  to  redeem  the  same  within  one  year  from  the 

(62)  Uwi  of  1820,  p.  167,  §  3. 
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TITLE  5.  time  of  such  sale,  according  to  the  foregoing  provisions,  then  the  offi- 
^^^^'^^^  cer  making  such  sale  shall  complete  the  same,  by  executing  a  con«> 
veyance  of  the  premises  so  remaining  imredeemed,  either  td  the  ori- 
ginal purchaser,  or  to  the  creditor  who  may  have  acquired  the  title  of 
such  original  purchaser,  or  to  the  creditor  who  may  have  purchased 
such  title  from  any  other  creditor,  as  the  case  may  be ;  which  con- 
vejrance  shall  be  valid  and  cflbctual  to  convey  all  ihe  right,  title  and 
interest,  which  was  sold  by  such  officer.*" 

wiMton-  ^  63.  In  case  the  person  who,  by  the  provisions  of  the  preceding 
ofiwebtMr.  sections,  would  be  entitled  to  a  conveyance  of  any  real  estate  sold  by 
virtue  of  an  execution,  shall  die  previous  to  the  delivery  of  such  con- 
veyance, the  officer  making  such  sale  shall  execute  and  deliver  such 
conveyance  to  the  executors  or  administrators  of  the  person  so  de- 
ceased.*^* 
Efibetorrach  ^64.  The  real  estate  so  conveyed,  shall  be  held  in  trust  for  the 
use  of  the  heirs  of  such  deceased  persoQ,  subject  to  the  dower  of  his 
widow,  if  there  be  any ;  but  may  be  sold  for  the  pajrment  of  his  debts, 
by  the  order  of  any  surrogate  or  court  of  equity,  in  the  same  manner 
as  lands  whereof  such  deceased  person  died  seised.*^ 

Authority  of  $  65.  If  any  sheriff  to  whom  an  execution  shall  be  delivered,  die 
in  CAM  or  or  be  removed  from  office  before  such  execution  be  satisfied,  his  un- 
•heriff.  der  sheriff  shall  proceed  thereon,  in  the  same  manner  as  the  sheriff 
might  have  done ;  and  if  a  sheriff  who  has  sold  any  real  estate,  die  or 
be  removed  before  executing  any  conveyance  in  pursuance  of  such 
sale,  such  conveyance  shall  be  executed  by  his  under  sheriff^  in  the 
same  manner,  and  with  the  like  effect,  as  if  done  by  the  sheriff.*^ 

Proceeding*  $  66.  If  thoro  be  uo  such  under  sheriff,  the  court  from  which  the 
undertheriflT.  exccutiou  issuod  may,  on  the  application  of  the  plaintiff,  appoint  some 
suitable  person  to  proceed  on  such  execution,  and  complete  the  same, 
instead  of  such  under  sheriff  ;  and  on  the  application  of  any  person 
entitled  to  a  conveyance,  the  court  may  appoint  a  proper  person  to 
execute  the  same.  The  person  so  appointed  shall  give  such  security 
as  the  court  may  require,  and  shall  have  the  same  power  in  relation 
to  the  object  of  his  appointment,  as  the  sheriff  so  dying  or  removed. 

whSSTiiTbe       ^  ^'^*  ^f  *^y  sheriff  shall  die  or  be  removed  from  office,  after  hav- 
ilh^i'irdie     ^°S  T^^^^  salc  of  auy  real  estete,  the  monies  herein  required  to  be  paid 
^^       '    to  him  for  the  redemption  of  such  estate,  or  for  the  purpose  of  acquir- 
ing the  title  of  the  original  purchaser,  may  be  paid  to  his  under 
sheriff,  or  to  the  clerk  of  the  county,  in  the  same  manner,  and  with 
the  like  effect,  as  if  paid  to  such  sheriff. 


(88)  Lawi  of  1820/p.  167,  §:4.    (64)  n>.  1824,  p.  276.    (65)  1  R.  L.  p.  608,  §  10;  lb.  p. 
606,  §  84. 
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ARTICLE  THIRD.  ABT.  3. 

0/ Remedies  for  Failure  of  Title  to  Real  Estate  sold  by  execu-  ^"^^^^^ 
tioHj  and  to  enforce  ContrUnUion  between  several  Owners  of 
Lands  subject  to  the  same  Judgment. 

Szc.  €8.  Cases  in  which  purchaser  may  reeorer. 

69.  Bemedy  for  the  plaintiff  to^collect  the  sum  refonded. 

70.  Cases  in  which  contribation  may  be  enforced. 

71.  Order  in  which  lands  shall  be  liable  to  contribute. 

72.  Proceedings  in  chancery  for  contribation. 

73.  Lien  of  original  jodgment  how  procured  by  affidarit. 
74  it  75.  Proceedings  and  fee  of  cleik  on  filing  affidarit 

S  68.  If  the  purchaser  of  any  real  estate,  sold  by  virtue  of  an  ex-  JJ^^p""" 
ecution,  his  heirs  or  assigns,  shall  be  evicted  from  the  possession  of  ^^^''^^ 
such  real  estate,  or  if  in  an  action  for  the  recovery  thereof,  judgment 
shall  be  rendered  against  him,  in  consequence, 

1.  Of  any  irregularity  in  the  proceedings  concerning  such  sale: 
or, 

2.  Of  the  judgment  upon  *which'  such  execution  issued  being  va- 
cated or  reversed : 

Such  purchaser,  his  heirs  or  assigns,  may  recover  of  the  party  for 
whose  benefit  such  real  estate  was  sold,  the  amount  paid  on  the  pur- 
chase thereof,  with  interest.®^ 

S  69.  The  party  for  whose  benefit  such  real  estate  was  sold,  and  JlStS  ^ 
his  personal  representatives,  upon  such  recovery  being  had  against 
him  in  consequence  of  any  irregularity  in  the  proceedings  concerning 
such  sale,  may  have  further  execution  upon  the  judgment  by  virtue 
of  which  such  sale  was  made,  to  levy  the  sum  paid  on  such  sale, 
with  interest ;  and  such  judgment  shall  be  deemed  valid  and  effectual 
for  that  purpose,  against  the  defendant  therein,  his  personal  repre- 
sentatives, heirs  and  devisees,  but  not  against  any  purchaser  in  good 
&ith,  or  any  incumbrancer  by  mortgage,  judgment  or  otherwise, 
whose  title  or  whose  incumbrance  shall  have  accrued  before  the  levy 
of  such  further  execution.^® 

S  70.  When  lands  and  tenements,  in  the  hands  of  several  persons,  caws  for 

,  *  '  coDtnbuUon 

shall  be  liable  to  satisfy  any  judgment,  and  the  whole  of  such  judg- 
tuent,  or  more  than  a  due  proportion  thereof,  shall  be  levied  upon 
the  lands  of  any  one  or  more  of  such  persons,  the  persons  so  aggriev- 
^,  or  their  personal  representatives,  may  compel  a  just  and  equal 
T^ntribution  by  all  the  persons  whose  lands  and  tenements  ought  to 
f^ntribute  to  the  satisfaction  of  such  judgment.^® 

S  71.  Such  lands  and  tenements  shall  be  liable  to  such  contribu- order  or  con. 
^ioD,  in  the  following  order : 

1.  If  they  were  conveyed  by  the  defendant  in  the  execution,  they 
Bhall  be  liable  in  succession,  commencing  with  the  lands  last  con- 
veyed : 

(66)  1  R.  L.  p.  604,  §  12. 
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S  77.  Every  person  smrendered  in  exoneration  of  his  bail,  shall    art.  i. 
be  kept  in  like  manner,  until  he  shall  satisfy  the  judgment  rendered  ^^^^^"^^^ 
against  him,  or  be  discharged  according  to  law.*^  '^!!a^ 

baU.  ^ 

TITLE  VI. 

PROVISIONS  CONCERNING  CERTAIN  PROCEEDINGS  IN  THE  PROGRESS 

OP  AN  ACTION  AT  LAW. 

AaT.  1. — Of  proceeding!  against  joint  debtors. 
AftT.  2^'*4>f  proceedings  on  bonds  fiir  the  perfiimiance  of  covenants. 
Abv.  X — Of  ImlU,  and  proceedings  to  charge  and  exonerate  them. 
Aav.  4.— Of  consolidating  and  referring  causes. 

ABTiciiE  Fiiurr. 

Of  Proceedings  against  Joint  Debtors. 

8sc.  1.  Jadgmeat  in  aetions  against  joint  debtors. 

%  SffBctof  jttdgnMBt  as  to  the  different  defendants. 

8.  FormofezeeatioB;  eadorseasents  to  be  made  theretm. 

^  Aoeeediags  cm  cxeeiitioii. 

S  1«  In  actions  against  two  or  more  persons  jointly  indebted  upon  Pemor 
mjr  joiiit  obligation,  contract  or  liabili^,  if  the  process  issued  against 
an  die  defendants  shall  have  been  duly  senred  upon  either  of  them, 
Ike  deimdant  so  senred  shall  answer  to  the  plaintiff;  and  in  such 
caas^  <he  jadgment,  if  rendered  m  fiivor  of  the  plaintiff,  shall  be  against 
«n  the  defendants  in  the  same  manner  as  if  all  had  been  served  with 


j(  tm  Soch  judgment  shall  be  concltudve  evidence  of  the  liabilitj  nr«etor 
<tibe  defendant  who  was  personally  served  with  process  in  the  suit, 
or  yiAo  appeared  dierein ;  but  against  every  other  defendant,  it  shall 
be  evidence  only  of  the  extent  of  the  plaintiff's  demand,  after  the 
liiibility  of  such  defendant  shall  have  been  established  by  other  evi- 
eenoe* 

S  S.  Execution  upon  every  such  judgment  shall  be  issued  in  form  Ponnortx*. 
against  all  the  defendants,  but  the  attorney  issuing  the  same  shall  en«  ^   ^ 
dorse  thereon  the  names  of  such  of  the  defendants  as  were  not  served 
Widi  the  process  by  which  the  action  was  commenced,  and  shall  di* 
t«ct  such  execution  to  be  served,  as  provided  in  the  next  section. 

S  4.  Such  execution  shall  not  be  served  Upon  the  person  of  any  Proessdiac* 
flefendant  whose  name  is  so  endorsed  thereon ;  nor  shall  it  be  levied  umT 
xm  the  sole  property  of  any  such  defendant ;  but  it  may  be  collected 
%^  the  personal  property  of  any  such  defendant,  owned  by  him  as  a 
partner  with  the  other  defendants  taken,  or  with  any  of  them.** 

(68)  1  R.  L.  p.  425,  §  19.    (SB)  lb.  p.  (01,  §  IS. 
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TITLE  «.  ARTICIiE  SECOND. 

^"•^^^^^^^    0/ Proceedings  on  Bonds  for  the  Perfortnance  of  Cdvenatiis. 

Sbc.  6.  In  eertain  actions,  breachei  to  be  Miigaed  in  dedantion. 
6.  Dama§^  to  be  atiessed  by  jury  on  trial. 
/  7.  In  what  eatei  writ  of  inquiry  to  itinc. 

8.  Or  damages  may  be  attested  at  circuit  court. 

9.  Verdict  for  dainaget  to  be  entered;  judgment  thereon. 

10.  Elxecution,  tpecial  endorsement  and  directiont  thereon. 

11.  Effect  of  cdleeting  damages  asseaaed. 

12, 18  &  14.  Proceedings  for  further  breaches. 

15.  Effect  of  Terdict  for  defendant  on  assignment  of  breaches. 

Ailignmtnt  S  5.  When  an  action  shall  bfe  prosecuted  in  any  court  of  law,  upon 
of  bleaches,  ^j^y  ^^^  f^^  ^^  broach  of  any  condition  other  than  for  the  payment 
of  money,  or  shall  be  prosecuted  for  any  penal  sum  for  the  non-^^ 
formance  of  any  covenant  or  written  agreement,  the  plaintiff,  in  his 
declaration,  shall  assign  the  specific  breaches  for  which  the  acticHi  is 
broughtjo 

Daia«get  in       S  6.  Upou  tho  trial  of  such  action,  if  the  jury  find  that  any  assign- 

eaM  ot  trial,  jq^q^  q{  g^Q[2  brcachcs  is  true,  and  that  the  plaintiff  should  recover 

damages  therefor,  they  shall  assess  such  damages,  and  shall  qpecify 

the  amount  thereof  in  their  verdict,  in  addition  to  their  fikidiiig  upon 

any  other  question  of  feet  submitted  to  them.*^^ 

lb.  Gn4«.  ^'^^  If  i^  ^^^h  action,  the  plaintiff  shall  obtain  judgment,  upon  de» 
fa«»t,*c  nnirrer,  or  by  confession,  or  by  default,  a  writ  of  inquiry  shall  issue  to 
fhe  sheriff  of  the  county  in  which  the  venue  is  laid,  to  inquire  infb  Ae 
truth  of  the  breaches  assigned,  and  to  assess  the  damages  of  the  pWn- 
tiff  sustained  thereby ;  which  shall  be  executed  and  returned  as  olher 
writs  of  inquiry.''® 

lb.  tt  ctfcuit  S  8.  Instead  of  issuing  a  writ  of  inquiry,  as  provided  in  thie  last 
section,  the  plaintiff  may  make  up  a  circuit  roll  of  the  pleadings  and 
proceedings  in  such  action,  with  an  entry  of  an  order  therein,  tiUit  ttie 
truth  of  the  breaches  assigned  be  inquired  into,  and  the  damages  sns* 
tained  thereby,  be  assessed,  at  the  next  circuit  court  to  be  held  in  the 
county  in  which  the  venue  in  such  action  is  laid ;  and  such  circuit 
bourt  shall  proceed  thereon,  pursuant  to  such  order,  in  the  same  man- 
ner as  in  other  causes  sent  to  that  court  to  be  tried,  and  shall  in  IiIgs 
manner  return  the  verdict  of  the  jury  thereupon  J® 

joteiitnton  ^  ®'  ^^  ©vcry  s^ch  actiou,  if  the  plaintiff  recover,  the  verdict  of  the 
^ll^  jury  assessing  the  plaintiff's  damages,  shall  be  entered  on  the  record, 
luid  judgment  shall  be  rendered  for  the  penalty  of  the  bond,  or  for  the 
penal  sum  forfeited,  as  in  other  actions  of  debt,  together  with  costs  of 
suit,  and  with  a  further  judgment  that  the  plaintiff  have  execution  to 
collect  the  amount  of  the  damages  so  assessed  by  the  jury ;  which  da- 
mages shall  be  specified  in  such  judgment. 

EieeuUon        S  10.  The  oxecutiou  upon  such  judgment,  shall  be  in  the  usual 
JJiHl^o^     form  in  actions  of  debt,  but  shall  have  endorsed  thereon  by  the  atlor- 

(70)  1  R.  L.  p.  618,  §  7' 
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ney  iasning  the  same,  a  direction  to  the  sheriff  to  collect  the  amount    abt.s. 
of  the  damages  so  assessed,  which  amount  shall  be  stated,  with  the  in-  ^■^^"^'^^ 
terest  thereon  from  the  time  of  such  assessment,  and  the  costs  of  such 
suit 

S  11.  If  the  amount  so  authorised  to  be  levied,  shall  be  collected,  Jadcnmi 
or  the  plaintiff  shall  be  fully  paid  and  satisfied  for  the  same,  the  real  byeoUeetioB 
and  personal  estate,  and  the  body  of  the  defendant,  shall  be  exonerat- 
ed and  discharged  from  any  further  liability  for  the  damages  so  assess- 
ed ;  but  the  judgment  rendered  in  such  action  shall  remain  as  a  secu- 
li^  for  any  damages  that  may  be  thereafter  sustained  by  the  further 
Ireach  of  any  condition  of  such  bond,  or  by  the  non-performance  of 
muj  other  covenant  or  written  agreement,  by  the  defendant,  the  per- 
€wiDance  of  which  was  secured  by  such  penal  sum. 

S  IS.  Whenever  such  further  breaches  shall  occur,  the  plaintiff,  or  ProeewUnft 

«•  ■  ..*  1  •        ^      •  i*j       fox  forthcr 

liis  personal  representatives,  may  have  a  scire  facias  upon  such  judg-  hnwehm, 
QOent^  suggesting  such  breaches,  against  the  defendant  and  all  parties 
bound  thereby,  and  commanding  that  they  be  summoned  to  show 
o^qse  why  execi^on  should  not  be  had  upon  such  judgment,  for  the 
amount  of  the  damages  sustained  by  such  further  breaches. "^^ 

S  IS.  The  like  proceedings,  to  ascertain  such  damages,  shall  be  had  n»- 
upon  such  writ,  as  are  herein  provided  in  the  first  instance,  and  if  the 
plaintiff  recover,  judgment  shall  be  rendered  that  the  plaintiff  have 
execution  to  collect  the  amount  of  the  damages  that  shall  have  been 
aswssed  by  the  jury."^^ 

$  14.  Upon  payment  or  satisfaction  of  the  amount  of  damages  so  n^ 
firand,  with  interest  thereon,  and  the  costs  and  charges  of  the  pro- 
ceedings, the  real  and  personal  estate  of  the  defendant,  and  his  body, 
«ball  in  like  manner  be  discharged  and  exonerated  from  any  liability 
fiotr  the  damages  so  assessed ;  but  such  judgment  shall  remain  as  secu- 
^ty  for  further  breaches  as  herein  before  provided. 

2  15.  Whenever,  in  any  action  brought  according  to  the  provisions  EfTect  of  tw- 
of  this  Article,  the  jury  shall  find  that  any  assignment  of  breaches  b  not  iwAwL  ^ 
true,  the  same  shall  be  a  bar  to  any  other  or  further  suit,  by  scire  far- 
or  otherwise,  for  the  recovery  of  any  damages  alleged  to  hare 
sustained  by  occasion  of  the  same  breaches  so  assigned. 

ARTICLE  THIRD. 

Of  Bail,  and  Proceedings  to  charge  and  exonerate  them. 

Sbc.  16.  Power  of  conrU  to  reliere  bail  on  Uie  arrest. 

17.  Bafl  in  tnpreme  court  before  wlMmi  to  be  takea. 

18.  Before  wlMm  to  be  taken  in  common  pleas. 

19.  Bail  to  subscribe  his  name  to  the  bail  piece. 

20.  When  bail  maj  be  examined  concerning  their  estate,  &c. 

21.  Before  whom  d^endant  maj  be  remanded  by  bail,  he. 

22.  Proeecdings  to  affect  surrender. 

(71)  1  R.  L  p.  618,  §  7 
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TITLE  8. 


BaluriB  ban 
bond  •uitt. 


Wlwmtj 
taUbftUfai 


•OOft, 


Wlio,bi 
eoorUof 
floauQon 


tse.  tk  HtamAme  ofctofendwitt  in  aaother  tomij,  &e. 

24.  Certain  orden  hj  whom  to  be  made. 

25.  Doty  of  skeriir  in  keeping  defendant  10  •nrrciidered. 
28.  Caaef  in  which  di«chai|;e  maj  be  Taeated. 

27.  Ezecntion  after  inch  tniTender;  duty  of  sheriff  thereon. 

28.  Statement  to  be  endoned  on  such  execution. 

29.  Surrender  of  defendant  who  fans  giren  bail  bond. 

80.  Proceedings  to  effeet  surrender  in  such  case. 

81.  Executions  to  be  issued,  he.  before  suits  against  special  bail. 

82.  Duty  of  sheriff  to  execute  such  executions 
88.  Pleas  by  bail  in  bar  of  suits  against  bail. 

84.  Bail  to  be  relieyed  on  death  of  defendant  in  certain  cases. 

85.  Scire  lacias  against  bail  to  be  personally  serred. 

S  16.  When  an  action  shall  be  brought  upon  any  bail  bond  taken 
on  the  arrest  of  a  defendant,  that  shall  have  been  assigned  to  the 
plaintiff,  the  court  in  which  such  action  shall  be  pending,  may  give 
such  relief  to  the  defendants  therein  as  may  be  just ;  and  all  orders  of 
such  court  for  that  purpose,  shall  have  the  effect  of  a  defeasance  of 
such  bail  bond.''^ 

S  17.  Acknowledgments  of  special  bail,  in  actions  in  the  supreme 
court,  may  be  taken  before  any  justice  thereof,  any  circuit  judge,  su- 
preme court  commissioner,  judge  of  any  county  court,  commissioner 
of  deeds,  or  special  justice  in  the  city  of  New-York.*^* 

S  18.  Such  acknowledgments  in  actions  pending  in  any  court  of 
common  pleas,  may  be  taken  before  any  of  the  judges  thereof,  or  any 
commissioner  of  deeds  appointed  for  the  county  in  which  such  court 
is  held.''* 

S  19*  No  acknowledgment  of  special  bail  shall  be  taken,  unless 
the  person  making  the  same  shall  have  previously  subscribed  his 
name  to  the  bail  piece.''^ 

S  20.  Every  officer  authorised  to  take  the  acknowledgment  of 
bail,  whenever  required  by  any  person  interested  in  the  suit  in  which 
such  bail  shall  be  given,  shall  examine  on  oath  the  person  otkving  to 
become  bail,  concerning  the  value  of  their  estate,  and  their  personal 
circumstances.''* 

S  21.  The  bail  of  any  defendant  may  surrender  him,  or  such  de* 

wfo^bom.  fondant  may  surrender  himself  in  exoneration  of  his  bail,  before  any 

justice  or  judge  of  the  court  in  which  the  action  is  pending ;  and  if 

such  action  be  in  the  supreme  court,  before  any  circuit  judge, supreme 

court  commissioner,  or  any  judge  of  a  county  court.""^ 

S  22.  The  proceedings  to  effect  such  surrender,  shall  be  as  follows : 
1.  Tliere  shall  be  produced  to  the  officer  authorised  to  accept  the 
Twoeoi»i««  same,  two  certified  copies  of  the  bail  piece,  upon  one  of  which,  such 
OrdMofeora  officer  shall  endorse  an  order  that  the  defendant  be  committed  to  the 
si&tmtnt.      custody  of  the  sheriff,  in  exoneration  of  his  bail,  which  i^all  be  deli- 

(72)  1 R.  L.  p.  619,  §  8.    (73)  2  R.  L.  p.  828,  afldj  Lawt  of  181S»  p.  44.    (74)  Lain  of 
1918»  p.4l.    (76)  1  R.  JU  P.88S.  §  1.    (76)  lb.  §  2.    (77)  n>.  §  8. 
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rered  to  such  sberifT,  and  shall  authorise  him  to  commit  and  detain    a^*!'-  3. 
such  defendant,  until  he  shall  be  duly  discharged :  v^V^^^ 

a.  Upon  producing  to  such  officer  the  certificate  of  the  sheriff,  that  2^"^„^ 
the  defendant  has  been  committed  to,  and  remains  in,  his  custody,  by 
Tirtue  of  such  order  of  commitment,  acknowledged  before  such  offi- 
cer by  the  sheriff,  or  proved  by  a  subscribing  witness  thereto,  an  or- 
der shall  be  granted  by  such  officer,  requiring  the  plaintiff  to  shew 
cause  before  him,  at  such  time  and  place  as  he  shall  appoint,  why  the 
bail  of  such  defendant  should  not  be  exonerated  from  their  liability : 

a.  Upon  producing  proof  of  the  due  service  of  such  order,  on  the  onkr  wo*- 
plaintiff  or  his  attorney,  such  officer  shall  proceed  to  hear  the  allega-'*'*^ 
tioDs  and  proofs  of  the  parties ;  and  if  no  good  cause  to  the  contrary 
appear,  shall  endorse  an  order  on  the  second  certified  copy  of  the  bail 
piece,  reciting  the  proceedings  had  before  him,  and  thereby  declaring 
that  the  bail  of  such  defendant  are  discharged  from  all  liability  as  such 
bail,  in  the  suit  in  which  such  bail  piece  was  taken : 

4.  To  such  certified  copy  of  the  bail  piece  shall  be  attached  the  cer-  Paptn  to  u 
tificate  of  the  sheriff  herein  before  required,  with  the  acknowledg- 
ment or  proof  thereof,  the  order  to  show  cause,  and  the  proof  of  the 
senrice  thereof,  which  papers  shall  be  immediately  filed  in  the  office 
of  a  clerk  of  the  court ;  and  until  so  filed,  the  liability  of  such  bail  shall 
continue. 

$  23.  If  the  defendant  in  any  suit  which  may  be  pending  in  any  sarreiMi«riii 
court  of  common  pleas  or  mayor's  court,  shall  be  committed  to  the  ^omy! 
jail  of  any  county  other  than  that  in  which  such  court  is  held,  he  may 
be  surrendered  by  his  bail,  or  may  surrender  himself,  in  their  exone- 
ration, to  the  sheriff  of  the  county  in  whose  custody  such  defendant 
may  be.'® 

S  24.  In  such  case,  the  order  for  the  commitment  of  the  defendant,  ord«»  um* 
the  order  to  show  cause,  and  that  to  discharge  the  bail,  shall  be  made  ^^' 
by  a  judge  of  the  court  in  which  the  action  may  be  pending,  and  in 
which  the  bail  was  given,  or  by  a  supreme  court  commissioner.'® 

S  25.  The  sheriff  to  whom  such  surrender  shall  be  made,  shall  be  Duty  of 
bound  to  keep  and  detain  the  defendant  so  surrendered,  in  the  same 
manner  as  if  the  same  had  been  made,  in  a  suit  pending  in  a  court  of 
common  pleas  of  the  county  of  which  he  is  sheriff,  and  shall  in  like 
manner  be  liable  for  any  escape  or  other  neglect  or  violation  of  duty.'® 

S  26.  The  discharge  of  the  bail  granted  when  the  defendant  shall  vac«tiora»- 
be  so  surrendered  in  another  county,  may  be  vacated  by  the  court  in    *'**■ 
which  the  action  is  pending,  upon  proof  that  the  defendant  was  com- 
mitted to  the  jail  of  such  other  county,  by  collusion  between  himself 

and  his  bail,  or  between  him  and  any  other  person,  for  the  purpose  of 

^ —  >  ■         ■»  ■ 

(78)  Lawtofl818,p.l66. 
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TiTLK  &  baiog  Miuirmdered,  in  order  to  defiraud  the  plaintiff  in  the  actioii  in 
^'^'^^^'^^  which  such  surrender  shall  have  been  made.''* 

SSI^md?  S  27.  The  plamtiff  in  the  suit  in  which  such  surrender  shall  hare 
been  nuule)  after  judgment  therein,  may  issue  execution  against  the 
bydjr  of  the  defiandant,  to  the  sheriff  of  the  county  to  whom  such  de- 
fendant was  surrendered,  who  shall  execute  the  same  in  like  manner 
aiif  issued  out  of  the  court  of  common  pleas  of  the  county  of  which 
he  IB  sheriff^  and  shall  in  like  manner  be  liable  for  any  escape^  or 
other  n^lect  or  violation  of  duty.^ 

S  2ld.  Upon  every  such  execution  shall  be  endorsed  a  statement, 
signed  by  the  attorney  issuing  the  same,  setting  forth  that  the  defen- 
dant therein  named,  has  been  surrendered  to  the  custody  of  the  sheriff 
to  whom  such  execution  is  directed. 
ujSTSSISl  ^  8  S9«  Whenever  a  bail  bond  shall  be  taken  on  the  arrest  of  a  de- 
fendant, the  bail  therein  may  surrender  their  principal,  or  he  may 
surrender  himself,  in  exoneration  of  his  bail,  in  the  same  manner, 
except  as  herein  after  modified,  before  the  same  officers,  and  with  the 
like  effect  as  herein  before  provided,  with  respect  to  special  bail. 

JJJJfjJJ.  S  30.  To  effect  such  surrender,  two  copies  of  such  bond,  proved 
^^'^  hy  the  affidavit  of  the  sheriff  to  whom  the  same  was  given,  cmt  of  a 
subscribing  witness  thereto,  to  be  true  copies,  shall  be  produced,  in- 
stead of  certified  copies  of  a  bail  piece  ;  and  an  order  of  commitment 
shall  be  made  on  one  of  such  copies,  and  be  delivered  to  the  sheriff, 
and  the  other  of  such  copies  shall  be  filed  with  the  order  for  the  dis- 
charge of  the  bail,  and  with  the  other  papers  in  such  proceeding,  with 
die  clerk  of  the  court  in  which  the  action  may  be  pending. 

•otioM  m^      S  31.  The  plaintiff  in  the  action  shall  not  be  entitled  to  bring  any 

ISnZitM     suit  on  the  recognizance  of  bail,  until, 

SiUbdir^        1.  An  execution  against  the  property  of  the  defendant  shall  have 

been  issued  to  the  sheriff  of  the  county  in  wliich  such  defendant  was 

originally  arrested,  and  the  same  shall  have  been  returned  by  such 

sheriff  unsatisfied,  in  whole  or  in  part :  and, 

2.  An  execution  against  the  body  of  the  defendant,  having  at  least 

fifteen  days  between  the  test  and  return  day  thereof,  shall  have  been 

issued  to  the  same  sheriff,  and  by  him  returned,  that  the  defendant 

could  not  be  found  within  his  county.®^ 
SmltrL         S  3£.  Upon  any  such  execution  being  issued  and  delivered  to  the 
te/**^*  sheriff,  it  shall  be  his  duty  to  use  all  reasonable  endeavors  to  execute 

the  same,  notwithstanding  any  directions  he  may  receive  from  the 

plaintiff,  or  his  attomey.^^ 

^f^^.^       S  S3.  In  such  action  against  bail,  they  may  plead  that  executions 
••**^  ^^   agamst  the  property  and  against  the  body  of  the  defendant  in  the  ori- 
ginal suit,  were  not  issued  as  herein  directed ;  or  that  they  were  not 

(79)  L*wf  of  1818,  p.  156.    (80)  lb.  §  2.    (81  )1  R.  L.  p.  824.  §  6;  n>.  p.  60S»  §  7;  lb. 
p.  144,  §  S. 
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'UtffM  in  iRiflBcietit  fSoDM  to  efiable  the  sheriff  to  exeaite  thte^Mone ;    Atr.  4. 
<Nr't!iat  directions  were  giren  by  the  plaintiff  or  his  attorney  to  pfe-  ^^^"^'^^ 
Tent  die  service  of  the  said  writs,  or  either  of  them;  or  that  taay 
odier  fraudulent  or  collusive  means  were  used  to  prevent  such  ser- 
vice ;  and  if  any  such  defence  be  established,  it  diadl  entitle  die  bail 
to  a  verdict. 

S  S4.  When  the  defendant  in  a  suit  shall  die  after  the  return  of  dte  adi«f  to  baa 
executioti  against  his  body,  and  before  the  expiration  of  eight  daysMndut 
-from  the  return  of  the  process  served  on  his  bail,  the  court  shall  re- 
lieve such  bail,  on  the  same  terms  as  if  they  had  surrendered  thisir 
principal  at  the  time  of  his  death. 

S  85.  In  all  cases  in  which  proceedings  shall  be  had  against  bail,  S*JJ*UJlSi,. 
by' iebre facias,  it  shall  be  necessary  to  serve  such  writ  personally  •"y**^'^ 
upon  the  cfefendant,  and  to  have  the  same  duly  returned  that  it  has 
been  so  served ;  and  no  further  proceedings  shall  be  had,  undl  such 
writahidl  be  so  returned. 

ARTICLE  FOURTH. 

Of  consolidating  and  referring  Causes. 

flee.  86.  CortAUi  causet  in  tame  court,  may  be  consolidatod. 

'  17.  VFlieii  ose  in  rapreme  eout,  and  othen  in  dilfennt  e<Muta. 
SS>  WlMttplaiBtiffmaycoBaoUiUitetenenAaiiiU. 
Si.  CaMt  in  which  eoort  may  refer  caotei. 
*  4S.  Froeeedin^  for  the  iq;»pointment  of  refereef . 

41.  When  cireoit  judge  may  order  referenee. 

42.  Befereet  to  proceed  and  hear  diipate. 

48L  Appointment  of  time  and  place  of  hearing;  adjootnintatt. 

44.  Oath  of  refeieei;  by  whom  to  be  adnwnigtMed. 

45.  Attendance  of  witneates,  how  compelled. 

46.  Powert  of  referees;  all  to  meet;  who  may  report. 
4T.  Repartt,  &c.  of  refereea,  may  be  eompdled. 

48.  Entries  on  record  ;  judgment  on  report  * 

49.  Actions  of  accoont  when  to  be  referred. 
CO,  Powers  and  duties  of  referees  thereon. 
61.  To  notify  parties;  and  report  account. 

52.  Proceedings  against  party  refusing  to  account,  he. 
68.  Jodgmeat  en  report  of  referees. 

S  36.  Whenever  several  suits  shall  be  pendintr  in  the  same  court,  coasoUda^ 

_i  •       i'V  ODSis  in 

\}y  the  same  plaintin  against  the  same  defendant,  for  causes  of  acti6n  mom  court. 
which  may  be  joined,  the  court  in  which  the  same  shall  be  prosecuted 
may,  in  its  discretion,  if  it  shall  appear  expedient,  order  the  several 
«aits  to  be  consolidated  into  one  action.^ 

$  37.  If  one  or  more  of  such  suits  be  pending  in  the  supreme  court,  wbeo  in 
and  others  be  pending  in  any  other  court,  the  supreme  court  may  or- 


4kr  the  suits  in  other  courts,  to  be  consolidated  with  that  in  the  su- 
-preme  court.®* 

$  38.  When  several  suits  shall  be  commenced  against  joint  and  sev-  ib.  by  puia- 
«ral  debtors,  in  the  same  court,  the  plaintiff  may,  in  any  stage  of  flie 
proceedings  consolidate  them  into  one  action.®' 

(82)  Laws  of  1818,  p.  280,  §  7.    (88)  1  R.  L.  p.  621,  §  14. 
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TtThEx       $  39.  Whenever  a  cause  shall  be  at  issue  in  any  ooort  of  noord, 

^l!^^^^^^^^^  and  it  shall  appear  that  the  trial  of  the  same  will  require  the  ezami- 

^^^^^    nation  of  a  long  account,  on  either  side,  such  court  may,  on  the  appli- 

••«*•         cation  of  either  party,  or  without  such  application,  order  such  cause 

to  be  referred  to  three  impartial  and  competent  persons.^ 

tfSSSaSa^^  S  40.  if  the  parties  agree  on  three  persons  as  referees,  such  persons 
shall  be  appointed  by  the  court ;  if  they  disagree,  each  party  shall  be 
entitled  to  name  one,  and  the  court  shall  appoint  the  persona  so  nomi- 
nated, if  they  are  free  from  all  exceptions,  and  such  other  person  » 
the  court  shall  designate.^ 
^^Thtunt^-  $41.  When  a  cause  shall  be  noticed  for  trial  at  any  circoit  oourt, 
««it  jodf*.  and  it  shall  appear  that  the  trial  of  the  same  will  require  the  examina- 
tion of  a  long  account,  on  either  side,  the  judge  holding  such  court, 
may,  by  rule,  order  such  cause  to  be  referred,  with  the  like  eftct  as 
if  made  by  the  supreme  court 

to  S  42.  The  referees  appointed  pursuant  to  the  foregoing  pnmsioiiB, 
shall  proceed  with  diligence  to  hear  and  determine  the  matters  in  con- 
troversy. 

^I^jjj^-  **f     S  43.  They  shall  appoint  a  time  and  place  for  die  hearing,  and  diall 

•djonroj^rati  adjoum  the  same  from  time  to  time  as  may  be  necessary :  and  oa  the 

application  of  either  party,  and  for  good  cause,  they  may  postpone  sach 

hearing  to  a  time  not  extending  beyond  the  next  term  of  the  ooort  in 

which  the  suit  is  pending. 

omtkofrtrtt-  $  44.  Before  proceeding  to  hear  any  testimony  in  the  cause,  the 
referees  shall  be  severally  sworn  faithfully  and  fairly  to  hear  and  ex- 
amine the  cause,  and  to  make  a  just  and  true  report  according  to  the 
best  of  their  understanding,  which  oath  may  be  administered  by  any 
person  authorised  to  take  affidavits  to  be  read  in  the  court  in  which 
the  suit  is  pending,  or  by  any  justice  of  the  peace.®'^ 

SittSSS''^  S  46.  Witnesses  may  be  compelled  to  appear  before  such  referees, 
by  subpoenas  issuing  out  of  the  court  in  which  the  cause  is  pending, 
in  the  same  manner,  and  with  the  like  effect,  as  in  cases  of  trials  in 
such  court.®*^ 

wSSa^^Lo  ^  ^®'  ^^y  ^^^  ^  ^^^  referees  may  administer  the  necessary  oath 
to  the  witnesses  produced  before  them  for  examination.  All  the  re- 
ferees must  meet  together  and  hear  all  the  proofs  and  allegations  of  the 
parties,  but  a  report  by  any  two  of  them  shall  be  valid. 

C(ND|MUiBf       S  47,  The  referees  may  be  compelled,  by  the  order  of  the  court  in 
which  die  cause  is  pending,  to  proceed  to  the  hearing  thereof,  and 
make  report  of  the  amount  they  find  due  to  either  party ;  and  the 
may  require  them  to  report  their  decision  in  admitting  or  rejecting  an 
¥ritnes8,  in  allowing  or  overruling  any  question  to  a  witness  or 

(84)  1 R.  L.  p.  516.  §  2.    (86)  n>.  p.  517,  §  4. 
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8wer  thereto,  and  all  other  proceedings  by  them,  together  with  the    a*t.  4. 
testimony  before  them,  and  Aeir  reasons  for  allowing  or  disallowing  ^^^^^^^^ 
ai^  claim  of  either  party. 

S  48.  Ajx  entry  of  such  reference  shall  be  made  upon  the  record,  Eotrias. 
and  day  shall  be  given  to  the  parties  from  time  to  time,  until  the  re- 
ferees report,  or  they  be  thereof  discharged.     If  the  report  of  the  refo-  Judgmaai  oa 
rees  be  confirmed  by  the  court,  judgment  shall  be  entered  thereon,  in 
the  same  manner,  and  with  the  like  effect,  as  upon  the  verdict  of  a 
jury.^ 

S  49.  When  any  action  of  account  shall  be  brought  by  one  or  more  luAreaee  in 
partners  against  another  partner,  or  by  any  joint  tenant,  or  tenant  in  ISJSSSu 
ccmimon,  or  against  any  guardian,  bailiff,  receiver  or  otherwise,  and 
judgment  sdiall  be  rendered  that  the  parties  account,  or  that  the  de- 
.  fendant  account  to  the  plaintiff,  the  cause  shall  be  referred  to  referees 
in  the  same  manner,  and  subject  to  the  same  provisions,  as  herein  pre- 
acribed  in  the  case  of  a  long  account.^ 

S  60.  Such  referees  shall  proceed  in  the  manner  required  by  law  Powen  and 
in  other  cases  of  reference,  with  the  like  powers,  and  subject  to  the  r«rees. 
same  provisions  in  all  respects.  And  they  shall  have  power  to  ex- 
amine the  parties  on  oath,  to  be  administered  by  the  referees,  or  ei- 
ther of  them ;  and  to  require  the  production  of  all  books  of  accounts, 
pliers  and  documents,  in  the  custody  or  under  the  control  of  either 
party.*' 

S  51.  The  referees  shall  notify  the  party  or  parties  required  to  ac-To  notify 
count  before  them,  of  the  time  and  place  at  which  they  will  take  such  ^  ~' 
account;  and  shall  take,  audit,  and  settle  such  account,  and  report  ^ ^p®^ 
thereon  to  the  court.®'' 

S  52.  If  any  party  shall  neglect  or  refuse  to  account  according  to  proeeedingi 
the  judgment  of  the  court,  pursuant  to  such  notification ;  or  to  pro-  refu^u^^^i^'^ 
dace  any  books,  papers  or  documents,  required  by  the  referees ;  the  "^"°*»  ^^' 
weSatees  shall  report  the  same  to  the  court,  who  shall  proceed  thereon 
.against  such  party,  for  his  disobedience,  in  the  manner  prescribed  in 
the  thirteenth  Title  of  the  eighth  Chapter  of  this  act ;  and  shall  im- 
prison such  party,  until  he  submit  to  account,  or  produce  such  books, 
papers  and  documents;  or  until  he  satisfy  the  plaintiff  his  demand 
with  oosts.^ 

$  58.  If  the  referees  report  a  balance  in  favor  of  either  party,  and  Judgmeot  on 
such  report  be  confirmed,  judgment  shall  be  rendered  thereon  as  in  "^' 
otiber  cases  of  reference ;  and  if  they  report  that  no  balance  is  due  ei- 
ther party,  judgment  shall  be  rendered  against  the  plaintiff,  with  the 
eflfect  as  upon  a  verdict.^ 

(86)  1  R.  L.  p.  617,  §  2.    (87)  lb.  p.  90,  §  1. 

VOL.  n.  49 
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TITI.B1. 

CHAP.  VII. 

Miscellaneous  provisions  of  a  general  nature^  ap- 
plicable to  proceedings  in  civil  cases. 

Title  1. — Of  the  abatement  of  suits  by  death,  marriage,  or  otherwise, 
and  of  their  reYiYa]. 

Title  2. — Of  the  removal  of  causes  before  trial  or  judgment,  from  infe- 
rior courts. 

Title  3, — Of  evidence. 

Title  4. — Of  the  trial  of  issues  of  fact. 

Title  5. — Of  amending  pleadings  and  proceedings. 

Title  6. — Of  the  powers  and  duties  of  sherifiGs,  coroners  and  other  offi- 
cerSy  in  the  arrest  and  imprisonment  of  persons  in  civil  ac- 
tions ;  in  the  return  and  execution  of  process  ;  and  in  cer- 
tain  other  cases. 


TITLE  I. 

OF  THE  ABATEMENT  OF  SUITS  BY  DEATH,  MARRIAGE,  OR  OTHER- 
WISE, AND  OF  THEIR  REVIVAL. 

Sxc.  1.  Death  of  one  of  MTeral  pUintiib  or  drfrndaftta,  not  to  abate  anit. 
2.  Death  of  tole  plaintiff  when  not  to  abate  tnit. 
8.  Death  of  fide  defendant,  when  not  to  abate  rait. 
4.  Judgment  when  either  party  dies  after  rerdict  on  confettion. 
6.  Yerdicta  after  death  of  defendant,  absolutely  roid. 
6  lb  7.  Partition  not  to  abate  by  death  of  paitiet;  proceediaga. 

8.  Proceedingfl  on  marriage  of  female  plaintiff  after  rerdiet,  Ifcc. 

9.  Abo,  on  marriage  after  final  judgment  and  before  execution. 

10.  Older  of  judge  neeeatarj. 

11.  Upon  what  proof  and  notice  order  to  be  granted. 

12.  Proceeding*  on  marriage  while  an  action  it  pending. 
18.  Also,  on  marriage  of  female  defendant  before  Twdiet,  Ice. 
14.  Death  or  remoral  of  public  officer,  trustee,  &c.  not  to  abate  suit 

DMthofoiia  Section  1.  If  in  any  action  there  be  two  or  more  plaintifi,  and 
piainufbor  cme  or  more  of  them  shall  die  before  Yerdict  is  rendered,  or  interlocu- 
^  "  '  tory  or  other  judgment  obtained ;  or  between  the  time  of  Yerdict  being 
rendered  and  judgment  thereon ;  the  action  shall  not  be  thereby  abat- 
ed, if  the  cause  of  such  action  surYiYO  to  the  surYiYing  plaintiff  or 
plaintiffs ;  and  where  there  are  two  or  more  defendants  in  any  actioii, 
and  one  or  more  of  them  shall  die  before  final  judgment,  such  M^ion 
shall  not  be  thereby  abated ;  but  in  either  of  the  said  cases,  such  death 
shall  be  suggested  on  the  record,  and  the  action  shall  proceed  at  the 
suit  of  the  surYiYing  plaintiff,  or  against  the  surYiYing  defendant, 
the  case  may  require.^ 

DMthorsoie     S  2.  Where  there  is  but  one  plaintiff  in  an  action,  if  he  shall 
pUiiiuflf.       ^^^  interlocutory  judgment,  and  before  a  final  judgment  obtainec^V 
thereon,  such  action  shall  not  abate  by  reason  thereof,  if  it  might 

(1)  1 R.  L.  p.  519,  §  9. 
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originally  prosecuted  by  the  executors  or  administrators  of  such  plain-  title  i. 
tiff;  and  such  executors  or  administrators  may  hare  a  scire  facias  *^^^^^^ 
against  the  defendant,  to  show  cause  why  the  damages  in  such  action 
should  not  be  assessed  and  recoyered.^ 

S  3.  In  actions  where  there  is  but  one  defendant,  if  he  shall  die  Death  of  loi* 
after  interlocutory  judgment,  and  before  a  final  judgment  obtained 
thereon,  such  action  shdl  not  abate  by  reason  of  such  death,  if  it  might 
be  originally  brought  against  the  executors  of  such  defendant ;  but 
the  plaintiff  may  have  a  scire  faciei  against  the  executors  or  admi- 
nistrators of  such  defendant,  to  show  cause  why  the  damages  in  sucK 
action  should  not  be  assessed  and  recorered,  and  the  judgment  there- 
in shall  be  against  such  executors  or  administrators.^ 

S  4.  After  a  verdict  shall  be  rendered  in  any  action,  and  after  a  Death  of  •!- 
plea  of  confession  in  a  suit  brought,  if  either  party  die  before  judg-  ter  r^ct,* 
ment  be  actually  entered  thereon,  the  court  may,  within  two  terms 
after  such  verdict  or  plea,  enter  final  judgment  in  the  names  of  the 
original  parties.* 

S  5.  Nothing  herein  contained  shall  be  construed  to  authorise  the  VerdietfaiUr 
entry  of  a  judgment  against  any  party  who  shall  have  died  befere  afwiduit. 
Terdict  actually  rendered  against  him,  notwithstanding  he  may  have 
fUed  on  the  first  or  any  other  day  of  the  term  or  sitting  of  the  court  at 
^hich  such  verdict  shall  have  been  taken ;  but  such  verdict  shall  be 
absolutely  void. 

S  6.  Proceedings  for  the  partition  of  lands  shall  not  be  abated  by  Doatiiofpor 
the  death  of  one  or  more  plaintifis,  or  of  one  or  more  defendants.  If  um."  * 
one  of  several  plaintiffs  dies,  the  proceedings  shall  be  continued  in 
the  name  of  the  survivors,  if  the  interest  in  the  lands  survive  to  them. 
If  the  interest  of  such  deceased  plaintiff  in  such  lands,  pass  to  other 
persons,  they  may  be  made  defendants,  by  rule  of  court,  and  the  same 
proceedings  may  be  had  against  them  as  would  be  necessary  to  make 
them  defendants  originally. 

S  7.  If  one  or  more  defendants  in  partition  die,  and  the  interest  of  ib. 
such  deceased  person  shall  survive  to  the  remaining  defendants,  the 
proceedings  shall  be  continued  against  them.     If  such  interest  shall 
pass  to  other  persons,  they  may  be  made  defendants  in  the  same  man- 
ner as  in  the  commencement  of  such  proceedings. 

S  8.  If  a  female  plaintiff  in  any  action  marry  after  verdict  render- Marriage  of 
ed,  or  after  interlocutory  judgment,  and  before  final  judgment,  a  sug-  uff  SteJ'JJ!- 
gestion  of  the  fact  of  such  marriage  may  be  entered  on  the  record,  **'*^ 
and  the  final  judgment  shall  be  rendered  in  her  name  and  that  of  her 
husband. 

0  9.  If  a  female  plaintiff  marry  after  final  judgment,  but  before  exe-  jb.  ntitr  noai 
cution  issued,  a  like  suggestion  of  the  feet  shall  be  entered  on  the  re-  i"'*««*"'- 

<2)  1  a.  L.  p.  812,  §  10.    (8)  lb.  p.  144,  §  5;  Lawi  of  1814,  p.  266,  §  40. 
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TITLE  9.  cord,  and  an  award  of  execution  shall  be  made  in  her  name  and  that 
^•^"^'^^^  of  her  husband. 

Order  of  S  10.  In  the  cases  mentioned  in  the  two  last  sections,  an  order  of 

Judge.  a  judge  of  the  court  in  which  such  action  shall  be  pending,  shall  be 
necessary  to  enter  the  suggestions  and  award  execution  as  therein  pro- 
Tided« 
"v^ben  to  be  ^  1 1.  Such  Order  shall  be  granted  upon  the  application  of  the  hus- 
band of  such  female  plaintifi^  on  due  proof  of  the  marriage,  and  after 
reasonable  notice  to  the  defendant  and  to  the  female  plaintiff  to  show 
cause  against  granting  the  same. 

Marriairedu.  $  12.  If  a  female  plaintiff  many  at  any  time  while  her  action  is 
S^y^oD.  pending,  her  husband  may,  on  his  application,  be  made  a  co-plaintiff 
with  her  on  the  order  of  a  judge  of  the  court  in  which  the  action  is 
pending,  to  be  granted  on  due  proof  of  the  marriage,  and  after  notice 
to  the  ^female  plaintiff  and  to  the  defendant ;  and  upon  an  entry  there- 
of being  nmde  on  the  record,  such  action  shall  proceed  in  the  names 
of  the  husband  and  wife. 

ojJ«*n*»«  S  13.  If  a  female  defendant  marry  at  any  time  before  verdict  ren- 
dist,  ke.  dered,  or  before  interlocutory  judgment,  her  husband  may,  on  his  own 
application,  or  on  the  application  of  the  plaintiff,  be  made  a  co-defend- 
ant on  the  order  of  a  judge  of  the  court ;  but  if  such  husband  be  made 
a  defendant  on  the  application  of  the  plaintiff,  he  shall  have  the  same 
right  to  contest  the  fact  of  his  marriage,  as  if  the  suit  had  been  origin- 
ally brought  against  him  as  husband  of  such  female  defendant. 

iiMtii,ae.of     S  14.  When  an  action  is  authorised  or  directed,  by  law,  to  be 

publie  ofleer  ..•..i  i»  i  f       m  %  . 

or  tmetee.  brought  by  or  m  tbe  name  of  a  public  officer,  or  by  any  trustee  appoint- 
ed by  virtue  of  any  statute,  his  death  or  removal  shall  not  abfl^  the 
suit,  but  the  same  may  be  continued  by  his  successor,  who  shall  be 
substituted  for  that  purpose  by  the  court,  and  a  suggestion  of  such  sub- 
stitution shall  be  entered  on  tbe  record. 


TITLE  n. 

OF  THE  REMOVAL  OF  CAUSES  BEFORE  TRIAL  OR  JUDGMElfT,  FROM 

INFERIOR  COURTS. 

0BO.  1.  WlHt  eansei  maybe  remored  from  common  pleM,  &c. 
2.  What  from  the  common  pleai  of  New-Toilc. 
8.  What  to  he  deemed  amount  claimed,  on  certain  bonds. 
4.  Certain  actions  may  be  remored  of  course. 
6.  Certiorari  by  what  officers  to  be  allowed. 

6.  Afldarittobemade;  who  to  apply  for  certiorari. 

7.  In  what  stage  of  canse  certiorari  to  be  filed. 

8.  When  to  be  filed  where  an  issue  of  fact  has  been  joined. 

9.  Filing  to  be  of  no  force  until  notice  giren. 

10.  Cleric  to  make  return  to  certiorari. 

11.  Return  how  compelled;  proceedings  in  supreme  court. 
11.  Liability  of  bail  giren  hi  court  below. 

18.  Eridenee  taken  before  remoral,  to  be  used  in  eonrtabore. 
14.  CiWi  actions  not  to  be  removed,  except  by  certiorari. 

15  Ills.  Certain  proceedings  not  to  be  remored  befof«  final  judgtoett. 


.  I 
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^1.  AH  personal  actions  which  may  be  pending  in  any  court  of  TrrLB«. 
common  pleas,  except  in  the  city  and  county  of  New- York,  or  in  any  ^Jjj[^f^^ 
mayor's  court;  where  the  debt  or  damages  claimed,  or  the  matter  or  ]^^^^^ 
thing  in  demand,  shall  exceed  the  sum  of  two  hundred  and  fifty  dollars, 
may  be  removed  into  the  supreme  court,  by  a  writ  of  certiorari^  at 
the  instance  of  the  defendants  in  such  actions.^ 

S  2»  All  such  actions,  which  may  be  pending  in  the  court  of  com-  ^^;^®^^ 
mon  pleas  of  the  city  and  county  of  New- York,  in  which  the  debt  or  ^ork. 
damages  claimed,  or  the  matter  or  thing  in  demand,  shall  exceed  the 
sum  of  five  hundred  dollars,  may  in  like  manner  be  remored  into  the 
supreme  court.* 

S  S.  If  sudi  action  be  brought  upon  a  bond  or  other  instrument,  ^^  ®" 
with  a  condition  for  the  payment  of  money,  the  actual  sum  due,  with 
the  interest  thereon,  shall  be  deemed  to  be  the  amount  of  the  debt 
claimed.^ 

5  4.  The  following  actions  may  be  removed  by  certiarariy  at  the  ^JSTe'd  im. 
instance  of  the  defendants  therein,  whatever  may  be  the  amount  of  >na<«T**^ii» 

''  certain  ac* 

the  debt  or  damages  claimed,  or  the  value  of  the  matter  or  thing  in  ^ou. 
deooand,  viz: 

u  Actions  in  which  the  people  of  this  state  shall  be  interested : 

8.  Actions  by  or  against  the  corporation  of  any  city : 

9*  Actions  of  ejectment,  and  all  other  actions  in  which  the  title  to 
real  estate  shall  come  in  question : 

4.  Actions  of  replevin,  and  for  false  imprisonment.* 

$  5.  A  certiorari  to  remove  such  actions  shall  be  allowed  bf  a  whoto»i- 
justice  of  the  supreme  court,  or  by  some  circuit  judge,  or  supreme  "• 
court  commissioner,  or  other  officer  authorised  to  perform  the  duties 
of  a  justice  of  the  supreme  court  in  vacation. 

S  6.  No  such  allowance  shall  be  made,  without  an  affidavit  speci-  upon  whoM 
fying  the  nature  and  amount  of  the  plaintifTs  demand  or  cause  of  ac-  <cc. 
tion ;  nor  unless  application  therefor  be  made  by  all  the  defendants, 
who  shall  have  appeared  in  the  action,  if  there  be  more  than  one. 

S  7.  Such  writ  shall  not  be  effectual  to  remove  any  cause,  unless  when  cer. 

.1        /••■!•         1  en  f     1  11^1  •i«ii  tiornri  to  b« 

it  be  filed  m  the  office  of  the  clerk  of  the  court  m  which  such  ac-  fi>c<^- 
tion  is  pending,  afler  the  defendants  shall  have  duly  appeared  in  such 
action,  by  entering  and  perfecting  special  bail  therein,  if  such  bail 
shall  have  been  required,  nor  unless  the  same  be  so  filed  before  inter- 
locutory or  other  judgment  entered  in  such  action,  and  before  any  of 
the  jury  summoned  to  try  any  issue  joined  therein,  shall  have  been 
sworn.'' 

S  8.  If  such  writ  shall  be  allowed  in  an  action  wherein  an  issue  of  ib.  wb«n  k^ 
(act  has  been  joined,  it  shall  be  filed  in  the  office  of  the  clerk  of  the  jo^o^ 
court  at  least  eight  days  before  the  first  day  of  the  term  at  which 

(4)lR.L.p.l40,$l.    (6)l«wtoflS28,p.2B5.    (6)  1  R.  L.  p.  140,  §  2.    (7)lb.§8. 
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TITLE  %  siuji  iasae  of  &ct  might  be  tried,  according  to  the  practice  <^  the 
court ;  and  if  the  same  be  not  filed  within  that  time,  such  writ  dudl 
not  be  effectual  to  remove  such  cause,  unless  the  defendant  shall  paj 
to  the  plaintiff,  all  costs  incurred  bj  him  in  noticing  such  cause  for 
trial,  if  the  same  shall  hare  been  noticed ;  which  costs  shall  be  taxed 
by  the  court  in  which  the  action  is  pending. 

mSr  Ibe  ^  ^'  ^P^  ^  certiorari  being  filed,  notice  thereof  shall  be  immedi- 
ately given  to  the  adverse  party ;  and  until  such  notice  be  given,  such 
filing  riiall  be  of  no  force  or  validity. 

^  S  10.  The  clerk  of  the  court  to  which  any  such  certiorari  sbaHl 
be  directed,  shall  return  the  same,  and  annex  thereto  a  copy  of  all 
the  pleadings  and  proceedings  in  such  action,  and  shall  be  entitled  to 
demand  and  receive  his  fees  for  such  copies  and  for  filing  such  writ 

$  11.  Such  return  may  be  compelled  by  the  supreme  court,  and 
upon  the  same  being  made,  the  like  proceedings  shall  be  had  in  such 
cause  as  if  the  same  had  been  commenced  in  the  supreme  court  If 
it  be  removed  before  a  declaration  filed,  the  plaintiff  diall  declare, 
and  the  defendant  shall  plead  thereto ;  if  it  be  removed  after  a  de- 
claration filed,  and  before  any  plea,  the  defendant  shall  plead  widiin 
the  same  time  in  which  he  was  required  to  plead  in  the  court  firom 
which  the  cause  was  removed,  unless  such  time  be  enlarged  by  the 
supreme  court,  or  a  justice  thereof;  if  the  defendant's  defiiult  shall 
have  been  entered,  the  plaintiff  shall  be  entitled  to  interlocutory  judg- 
ment, and  to  have  his  damages  assessed,  unless  such  defeult  be  set 
aside  by  the  supreme  court ;  and  all  the  said  proceedings  shall  be  had 
in  the  same  manner  as  if  such  cause  had  been  originally  commenced 
in  the  supreme  court. 

Liability  of  S  12.  The  bail  given  in  such  action,  shall  be  responsible,  and  may 
be  relieved,  exonerated  and  discharged,  in  the  same  manner,  and  in 
the  same  cases,  as  if  such  action  had  been  commenced  in  the  supreme 
court 

kJiMbli*'      5  IS.  Evidence  taken  by  virtue  of  any  commission,  or  condition- 

removtif.     ^Ily,  in  any  cause,  before  the  removal  thereof,  shall  be  used  on  the 

trial  of  such  cause  in  any  circuit  court,  or  in  the  supreme  court,  in 

the  same  manner  and  with  the  like  effect,  as  the  same  might  have 

been  used  in  the  court  fi'om  which  such  cause  shall  be  removed. 

n*^«»^      S  14.  No  civil  action  in  any  court  of  common  pleas,  or  mayor*! 
•boiiiiMd.     court,  shall  be  removed  before  judgment,  by  any  writ  of  habeas  coT' 

puSy  or  by  any  other  writ,  or  in  any  other  manner,  than  as  henhe:^^ 

prescribed. 

ontain  eun     $  16.  No  Writ  of  Certiorari^  habeas  corpus^  or  other  writ  or  pro— -*^ 
mored  until  cecdiug,  shall  issue  or  be  allowed,  to  remove  into  the  supreme  court^=|^ 
nent.         any  proceeding  before  any  justice  of  the  peace,  or  any  court  of  genc^^ 
ral  sessions  of  the  peace,  in  relation  to  apprentices  or  servants,  or  if 
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relation  to  bastards,  or  in  relation  to  any  other  matter  or  cause,  which    abt^i. 
may  be  brought  before  such  court  of  general  sessions  by  appeal  from 
a  justice  or  justices  of  the  peace,  until  after  a  final  determination 
thereon  by  such  court® 

$  16.  No  certiorari,  habeas  corpus j  or  other  writ  or  proceeding,  n>. 
shall  issue  or  be  allowed,  to  remove  into  the  supreme  court,  any 
cause  or  matter  which  may  be  brought  before  a  court  of  common 
pleas,  or  before  the  county  judges  of  a  county,  by  appeal  fi:t>m  a  jus- 
tice or  justices  of  the  peace,  or  by  appeal  from  commissioners  of  high- 
ways, or  from  any  other  officers,  until  after  a  final  determination 
thereon  by  such  court,  or  by  such  judges. 


TITLE  in. 

OF  EVIDENCE. 

A&T.  1. — Of  taking,  conditionally,  the  testimony  of  witneases  within  this  state. 

A&T.  2. — Of  taking  the  testimony  of  witnesses  out  of  this  state. 

AmT.  3. — Of  affidavits  taken,  and  other  judicial  proceedings  had  in  other  states  and 

foreign  countries. 
Amr.  4. — Of  depositions  taken  in  this  state,  to  be  used  in  courrs  of  other  states  and 

countries. 
Art.  5^-Of  proceedings  to  perpetuate  testimony. 
Akt.  6.-~Of  witnesses,  their  privileges,  and  compelling  their  attendance. 
A&T.  7^-Of  documentary  evidence,  and  the  preservation  thereof. 
Akt.  8^ — Of  the  examination  of  witnesses,  of  certain  rules  of  evidence,  and  of  evidence 

in  certain  cases. 
Art.  9^^0fthe  administration  of  oaths  and  affirmations. 

articluB  first. 

Of  taking  J  conditionaUyj  the   Testimony  of  Witnesses  within 

this  State. 

Sxc.  1.  Stage  of  the  cause  in  which  depositions  may  be  taken. 
2.  Affidavit  to  be  made;  its  contents. 
8.  Order  for  examination,  when  to  be  granted. 

4.  For  what  causes  application  to  be  dismissed. 

5.  Deposition  when  to  be  taken;  what  to  be  inserted. 
S.  To  be  signed,  Ac.  and  when  to  be  filed  with  clerk. 

7.  In  what  cases  deposition  may  be  read  in  evidence. 

8.  How  it  may  be  prevented  firom  being  read. 

9.  Effect  of  deposition;  objections  to  witness,  Ac. 
10.  Attendance  of  witness  how  compelled. 

S  1.  Whenever  any  action  pending  in  any  court  of  law,  being  awbeodspo- 
court  of  record,  shall  have  been  commenced  by  the  actual  service  of  S'Sufen.*^ 
process,  or  where  the  defendant  shall  have  appeared  in  the  action, 
either  party  may  have  the  testimony  of  any  witness  taken  condition- 
ally, to  be  used  in  the  cases  and  under  the  circumstances  herein  after 
prescribed. 

(8)  1  R.  L.  p.  142,  §  5. 
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4«  TLai  de  reRiiLi:!:^  o£  scucri  v-dCK^ift  is*  PTiaaHJiij  and 
w  tike  portT  rairr.g  xodi  Af^lxadt-rciy  iz.  lint  prjaecauMk  or 

6.  TLu  scLczi  wisijeaA  Li  abuGZ  ^jCt  oefttrt  tbxzi  tu  sctte,  or  tkil  k 
is  so  ttck  or  fnnnz^  2^  t>  iSxd  reASucabk  grrjcasb  fiv  apfmheaMD 
that  fae  will  Die  b<  abk  to  i.:x&cii  cbe  trial  ci  s^jcb  soil 

rjwwstrix.      J  3^  If  tbs:  o£cef  ttj  vciXEi  sfji^Ji  ftp^lkai^xi  »  nade,  stkall  be  atis- 
■"^  fifed  tlor  this  clrcr:rr,.-<rar/:g3  oc  ciie  case  req^dre  the  <>i:amift«rM«^  of 

toA  witneoB,  in  Cfcder  t.>  attain  justice  between  the  parties,  he  diaO 
make  an  order  reqtilrinz  the  adrene  partj  to  appear  beJbre  such  offi- 
cer, and  aucnd  the  exaininarioa  of  socfa  witness,  at  such  time  and 
place  as  shall  be  therein  specified ;  which  time  shall  not  exoead 
twentr  dars  from  the  date  of  such  order,  and  shall  be  as  much  dnrt- 
er  as  the  exi^encr  of  the  case  mar  req*iire,  and  die  resideoce  of  die 
adTerse  partr,  or  his  attomej,  will  allow,  in  order  to  aflbid  sofficient^ 
opportimitj  to  attend  such  examinatioD. 

whi«?yur      Z  4.  The  adrerse  party  maj  show  caose  against  proceeding  iim^ 
^  such  examination,  bj  proof  that  mch  witness  b  not  about  to  depart 

lirom  this  state,  or  that  he  is  not  sick  or  infirm,  or  that  the  apfdicatioc^^ 
far  his  examination  is  made  coUusireljr,  to  avoid  his  being  escaminec^B 
on  the  trial  of  the  cause ;  and  upon  any  such  cause  being  shown,  th^^ 
officer  shall  dismiss  such  application. 

DapoMuoo.       S  5.  If  no  sufficient  cause  be  shown,  upon  due  proof  of  the 
of  such  order,  and  a  copy  of  the  affidavit  upon  which  the 
granted,  the  officer  granting  the  same  shall  proceed  to  the  examin^^- 
tion  of  such  witness,  and  shall  take  his  deposition ;  in  wbich 
sition  shall  be  inserted  any  answer  or  declaration  of  such 
which  either  of  the  parties  shall  require  to  be  included  therein. 

To  iM  MgBMi     S  6.  Such  deposition  shall  be  carefully  read  to  and  subscribed  b; 
such  witness,  shall  be  certified  by  the  officer  taking  the  same, 
within  ten  days  thereafter,  shall  be  filed  in  the  office  of  the  clerk 
the  court  in  which  such  action  shall  be  depending. 

wbco  to  b*      S  7.  Such  deposition,  or  a  certified  copy  thereof,  may  be  giren  i 
raadni  en-   g^jj^Q^-  \yy  either  party,  on  the  trial  of  the  cause,  or  upon  the 

ment  of  damages  therein  by  the  clerk,  or  by  virtue  of  any  writ 
quiry  of  damages,  after  it  shall  have  been  satisfactorily  proved,  th^^ 
such  witness  is  unable  to  attend  such  trial  or  assessment  of  damag^^ 
personally,  by  reason  of  his  death,  insanity,  sickness  or  settled  infirmi' 
ty,  or  that  he  has  continued  absent  out  of  this  state,  so  that  his  nt' 
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ttaduioe  at  suek  trial  or  aaseannent  of  damages  ooold;  not  be  com-   aat.s. 
pelkd  by  the  ordinarjr  procesf  of  law.  s^v^/ 

9 8*  But  the  party  against  whom  such  deposition  is  to  be  used,  iiowdtg- 
magr  prey^t  die  reading  thereof,  by  satisfactory  proof  that  sufficient  ^^ 
Qotioe  w«9  not  given  him  to  enable  him  to  attend  the  examination  of 
such  witoess,  or  that  such  examination  was  not  in  all  respects  iair, 
an4  conducted  as  bereiii  prescribed. 

S  9.  Such  deposition  shall  have  the  same  efiect,  and  no  other,  asEff-Mtofde- 
the  oral  testimony  of  the  witness  would  have,  if  given  on  such  trial  p**""*^ 
IT  aasessment,  and  every  objection  to  the  competency  or  credibility  of 
SQch  witness,  and  to  the  competency  or  relevancy  of  any  question  put 
to  bim^  or  of  any  answer  given  by  him,  may  be  made  in  the  same 
owmer  a^.  if  such  witness  were  personally  examined  on  such  trial  or 
assessment. 

S  10.  The  officer  granting  such  order,  upon  the  application  of  the  oompeiKns 
party  desirijog  the  examination  of  a  witness,  may  compel  the  attend*  "S^IT*  '^ 
MCe.of  such  witness,  by  issuing  a  summons  for  that  purpose,  and  en- 
CifciDg  tb^  same  in  the  manner  prescribed  in  this  Title. 

ARTICLE  SECONB. 

0/ taking  the  Testimony  of  Witnesses  out  of  this  State. 

mi^.  1|.  C<NBiBiMi<m  ifhan  and  m  wkat  o»»t»  to  be  awarded,  &e. 

IS.  May  be  allowed  in  rapreme  court  by  a  jaatice  or  cireuit  jad2;e. 
tS-  OiBder  wheo  to  be  gran(bed;  where  to  be  filed. 

14.  Intenrogatoriea  by  whom  to  be  eetUed,  on  notice. 

15.  To  be  annexed  to  commiision;  directiont  thereon. 

|(S^  CoispiMJion  how  to  be  executed;  copy  of  thia  section  to  be  aaiiexed  to  it 

17.  Betom  when  to  be  received  from  agent  and  opened. 

It).  Proceedings  in  case  of  death  or  sickness  of  agent. 

19.  Commission  and  return,  when  and  where  to  be  filed. 

^.  Daty  of  cleric,  when  reton  sent  by  mail. 

21.  Parties  may  agree  on  mode  of  returning  commission. 

2t>  fllrtun,  9i9.  to  renwin  on  file;  parties  may  inspect. 

29*  D^pOfutiooy  eridence;  objections  to  witnesses,  &c. 

24.  Commissions  to  issue  after  interiocutory  judgment. 

S  11.  Whenever  an  issue  of  fact  shall  have  been  joined  in  any  ac-  wheucom- 
tipn  in  a  court  of  law,  being  a  court  of  record,  and  it  shall  appear  on  iL'^"&^ 
the  application  of  either  party,  that  any  witness  not  residing  within 
this  state,  is  material  in  the  prosecution  or  defence  of  such  action,  the 
court  may,  upon  such  terms  as  it  shall  think  proper,  award  a  commis- 
sion to  one  or  more  competent  persons,  authorising  them,  or  any  one 
of  them,  to  examine  such  witness  on  oath,  upon  the  interrogatories  an- 
nexed to  such  commission ;  to  take  and  certify  the  depositions  of  such 
witness ;  and  to  return  the  same  according  to  the  directions  given 
with  such  commission.* 

S  12*  If  such  action  be  pending  in  the  supreme  court,  any  justice  when  niiuw 
pf  that  courty  or  any  circuit  judge,  may,  in  vacation  of  the  said  court,  ^llfpl^^'' 
gnjit  an  order  that  such  commission  issue,  upon  pr^f  that  due  no-  colt jiSi^!*^ 

^  (9)  1  R.  L.  p.  619,  §  U. 
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TiTLB  3.  tice  of  application  for  such  order  has  been  served  on  the  adverse  par^, 

^*^^^^^^  at  least  ten  days  before  the  time  of  making  such  application.     But  the 

power  herein  conferred  shall  not  be  exercised  by  any  recorder  of  a 

city,  or  supreme  court  commisssioner,  or  judge  of  any  county  courts. 

ORtertobo       S  IS.  Such  Order  shall  be  filed  in  the  oflSce  of  the  clerk  of  the 
'^*  ^'      court,  and  shall  be  granted  only  in  the  like  cases,  and  upon  the  same 
,  terms,  that  the  supreme  court  would  award  such  commission,  and 
shall  be  suljgect  to  the  control  of  the  court  in  all  respects. 

whotosct"  S  14.  The  interrogatories  to  be  annexed  to  such  commission,  shall 
lorSl!*^^*"  be  settled  by  a  judge  of  the  court  in  vacation,  or  if  the  action  be  in 
the  supreme  court,  by  a  justice  thereof,  a  circuit  judge,  or  any  su- 
preme court  commissioner,  or  other  officer  authorised  to  perform  the 
duties  of  such  commissioner,  upon  such  notice  as  shall  be  established 
by  the  practice  of  the  court. 

Toboaouez-  S  15.  lu  Settling  such  intorrogatories,  either  party  shall  be  allow- 
uontolTcom.  ed  to  iusert  any  question  pertinent  to  the  cause,  which  he  shall  pro- 
""**'*"'  pose.  The  officer  settling  the  same,  shall  endorse  his  allowance 
thereof,  and  annex  them  to  the  commission.  Upon  the  commission 
he  shall  direct  the  manner  in  which  it  shall  be  returned,  and  may,  in 
his  discretion,  direct  the  same  to  be  returned  by  mail,  addressed  t( 
the  clerk  of  the  court  out  of  which  it  shall  issue ;  or  if  issued  out  oi 
the  supreme  court,  addressed  to  the  clerk  of  the  county  in  which  th< 
venue  in  such  action  shall  be  laid,  designating  the  name  of  such  clerk, 
and  his  residence.*^ 

commiMioB      S  16.  The  pcrsons  to  whom  such  commission  shall  be  directed,  oi 
ezMuted.     any  one  of  them,  unless  otherwise  expressly  directed  therein,  shalfl^     ' 

execute  the  same  as  follows : 
Oath  to  wit-       1.  They  or  any  one  of  them  shall  publicly  administer  an  oath 
""***        the  witnesses  named  in  the  commission,  that  the  answers  given  bj 

such  witnesses  to  the  interrogatories  proposed  to  them,  shall  be  thi 

truth,  the  whole  truth,  and  nothing  but  the  truth  : 
DModtioB         2.  They  shall  cause  the  examination  of  each  witness  to  be 
uid  cTrSfiS.  to  writing,  and  to  be  subscribed  by  him  and  certified  by  such  of 

commissioners  as  are  present  at  the  taking  of  the  same : 
Exhibiu  tA        3.  If  any  exhibits  are  produced  and  proved  before  them,  they  shalA-' 
bjwinoxed,  j^  annexed  to  the  depositions  to  which  they  relate,  and  shall  in  lik- 

manner  be  subscribed  by  the  witness  proving  the  same,  and  shall 

certified  by  the  commissioners : 
Datff  of  com-      4.  The  commisssiouers  shall  subscribe  their  names  to  each  sheet  c^^ 
Sfiiniof,"  the  depositions  taken  by  them;  they  shall  annex  all  the  depositioCP^ 
***  and  exhibits  to  the  commission,  upon  which  their  return  shall  be 

dorsed ;  and  they  shall  close  them  up  under  their  seals,  and  shall 

dress  the  same  when  so  closed,  to  the  clerk  of  the  court  from  which  tb^ 

commission  issued,  or  to  the  clerk  of  the  county  in  which  the  veni^' 

(10)  Lawiofl826,p.857. 
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diaU  be  laid,  as  shall  have  been  directed  on  the  commission,  at  his   art.  9. 
I^ace  of  residence :  v^v*^-/ 

6.  If  there  is  a  direction  on  the  commission  to  return  the  same  by  wben  to  de- 
mail,  they  shall  immediately  deposit  the  packet  so  directed  in  the  SSl^''^^' 
nearest  post-office : 

6.  If  there  be  a  direction  on  the  commission  to  return  the  same  by  when  to  be 
an  agent  of  the  party  who  sued  out  the  same,  the  packet  so  directed  Jjj;^"^*** 
shall  be  delivered  to  such  agent. 

A  copy  of  this  section  shall  be  annexed  to  every  commission  au- 
thorised by  this  Article.  ^^ 

$11.  If  such  packet  be  delivered  to  an  agent,  he  shall  deliver  the  Rocoroby 
same  to  the  clerk  to  whom  it  shall  be  directed,  or  to  one  of  the  judges  ^^°** 
of  the  court  in  which  the  action  is  pending,  who  shall  receive  and  open 
the  same,  upon  such  agent  making  affidavit  that  he  received  the  same 
from  the  hands  of  one  of  the  commissioners,  and  that  it  has  not  been 
opened  or  altered  since  he  so  received  it.'^ 

S  18.  If  such  agent  be  dead,  or  from  sickness  or  other  casualty,  ir  agent  »e 
unable  to  deliver  such  packet  personally,  as  in  the  last  section  direct- 1^^  o'<>e^i 
ed,  the  same  may  be  received  by  the  clerk  or  judge  from  the  hands  of 
any  other  person,  upon  such  person  making  affidavit  that  he  received 
the  same  from  such  agent,  that  such  agent  is  dead  or  otherwise  unable 
to  deliver  the  same,  that  it  has  not  been  opened  or  altered  since  such 
person  received  it,  and  that  he  believes  the  same  has  not  been  opened 
or  altered  since  it  came  from  the  hands  of  the  commissioners.^^ 

S  19.  The  clerk  or  judge  receiving  and  opening  such  commission  Filing  com- 
and  return,  shall  immediately  file  the  same  in  the  office  of  the  clerk  reSJnr  "** 
of  the  court  from  which  it  issued,  or  if  the  action  be  pending  in  the 
supreme  court,  in  the  office  of  the  clerk  of  the  county  in  which  the 
venue  in  the  action  is  laid.^^ 

S  20.  If  the  packet  containing  such  commission  and  return  be  trans-  Rotum  by 
mitted  by  mail,  the  clerk  to  whom  tlie  same  shall  be  addressed,  shall 
receive  the  same  from  the  post-office,  and  open  and  file  it  in  his  of- 
fice.    • 

S  21.  The  parties,  or  their  attornies,  may  in  writing  agree  on  the  Pariio*  may 
manner  in  which  a  commission  for  the  examination  of  witnesses  may  of  return. 
be  returned;  and  on  filing  such  agreement  with  the  clerk  of  the 
court,  the  attorney  for  the  party  suing  out  the  same,  may  endorse 
thereon  a  direction  according  to  such  agreement;  and  such  commis- 
sion shall  be  returned  accordingly.'* 

$  22.     The  commission,  returns,  depositions  and  exhibits  thereto  Rotum,  &e. 
annexed,  shall  remain  on  file  in  the  office  of  the  clerk  to  whom  the  kept. 
same  were  addressed,  unless  the  court  by  a  special  order  shall  direct 
them  to  be  filed  in  the  office  of  some  other  clerk.     They  shall  at  all  port'"  m*y 

_  _  inspect* 

(11)  LftWf  of  1826,  p.  857.    (12)  1  R.  L.  p.  619,  §  11.     (18)  Uwt  of  1826,  p.  857: 
(14)  lb.  it  Uwi  of  1822,  p.  225. 
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TfTLB  s.  tiroes  be  open  to  the  inspection  of  the  parties,  wbo  iball  beettdttliis 
^^^*'^'^^^  copies  of  such  parts  thereof  as  they  may  require,  on  paymeut  of  Ihl 
fees  allowed  by  law. 

a!?^id^.     ^  ^^'  *^^  examinations  and  depositions  taken  under  a  comnkrioD 

issued,  executed  and  returned,  as  herein  directed,  or  an  exempfifiea- 

tion  thereof  when  the  originab  are  filed  in  any  other  coon^  tfaaa 

that  in  which  the  cause  shall  be  tried,  may  be  ofiered  and  med  in 

objKtiotw  to  evidence  on  the  trial  of  the  cause,  by  either  party ;  and  erery  oUbc- 

ite.       '     tion  to  the  competency  or  credibility  of  a  witness  so  examined,  or  (o 

the  competency  or  relevancy  of  any  question  put  to  him,  or  of  any 

answer  given  by  him,  may  be  made  in  the  same  manner,  and  with 

the  like  effect,  as  if  such  witness  were  personally  ^uonined  at  such 

trial." 

commtMioM      S  24.  If  an  interlocutory  judgment  shall  have  been  obtained  in  wsf 

Dterioeotory  actiou,  a  commissiou  may  be  awarded  on  the  application  of  tbe  plun- 

tiff,  in  the  like  cases,  and  in  the  same  manner,  as  if  an  issoe  of  fiM:t 

had  been  joined  ;  and  the  depositions  taken  thereon  may  be  used  in 

eridenoe  <m  any  proceeding  to  assess  the  plainti£Ps  damagies,  ^ritb 

the  like  efiect  as  herein  prorided  in  case  of  trial. 

ARTICLE  THIRD. 

Of  Affidavits  takenj  and  other  Judicial  Proceedings  had  in  other 

States  and  Foreign  Countries. 

Skc.  25.  AfidKrltf  in  cUktr  itetot,  how  MitlMatiotUd. 

26.  Record!  and  proceedings  of  coortf  in  foreign  conntries. 
-27.  When  copies  of  sveh  records  bh^  be  read  in  eridenee. 
28.  CoBstMMtieii  of  preceding  sections  of  this  Article. 

i^^fS-'      S  ^^'  ^  cases  where  by  law  the  aflSdayil  of  any  person  resiling 
M  lutoTj^itt  ^  aootber  state  of  the  United  States,  or  in  any  foreign  country,  is 
required,  or  may  be  received  in  judicial  proceedings  in  this  stale,  to 
entitle  the  same  to  be  read,  it  must  be  authenticated  as  follows : 

1.  It  must  be  certified  by  some  judge  of  a  court  having  a  seal,  to 
have  been  subscribed  and  taken  before  him,  specifying  the  time  and 
place  where  taken : 

2.  The  genuineness  of  the  signature  of  such  judge,  the  existence 
of  the  court,  and  the  fact  that  such  judge  is  a  member  thereof,  must 
be  certified  by  the  clerk  of  the  court,  under  the  seal  thereof. 

Rseoni«,^&c     ^  26.  The  records  and  judicial  proceeduoigs  of  any  court  in  a  Sat' 
^°^        reign  country,  shall  be  admitted  in  evidence  in  the  courts  of  this  state, 
upon  being  authenticated  as  follows : 

1.  By  the  attestation  of  the  clerk  of  such  court,  with  the  seal  of 
such  court  annexed,  or  of  the  officer  in  whose  custody  such  recordf 
are  legally  kept,  with  the  seal  of  his  office  annexed : 

2.  By  a  certificate  of  the  chief  justice  or  presiding  magistrate  cf 
such  court,  that  the  person  attesting  such  record  is  the  derk  of  tbi 


(15)IR.L.  p.619,§11. 
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eamrt^  wt  Aat  lia  is  the  oflker  in  wliose  custody  such  recxNrd  is  requir*  ^  ^^ 
ed  bjr  kw  to  be  kept ;  and  in  either  case,  that  the  signature  of  such 
person  is  genuine:  and, 

a.  B J  die  certificate  of  the  secretary  of  state,  or  other  officer  of 
the  goremment  under  whose  authority  such  court  is  held,  having  the 
CQStody  of  the  great  or  principal  seal  of  such  government,  purporting 
that  such  court  is  duly  ccmstituted,  q^ecifying  generally  the  nature  of 
its  jarisdiotion,  and  verifying  the  signature  of  the  clerk  or  other  offi- 
cer having  the  custody  of  such  record,  and  also  verifying  the  signer 
tore  of  the  chief  justice  or  presiding  magistrate. 

S  21.  Copies  of  such  records  and  proceedings,  in  the  courts  of  a  ^^ 
S)reign  country,  may  also  be  admitted  in  evidence,  upon  due  proof, 

1.  That  the  copy  offered  has  been  compared  by  the  witness  with 
the  original,  and  is  an  exact  transcript  of  the  whole  of  such  original : 

a.  That  such  original  was  in  the  custody  of  the  clerk  of  the  court, 
or  other  officer  legally  having  charge  of  the  same :  and, 

s.  That  such  copy  is  duly  attested  by  a  seal,  which  shall  be  prov- 
ed to  be  the  seal  of  the  court  in  which  such  record  or  proceeding  shall 
be. 

S  28.  The  preceding  sections  shall  not  prevent  the  proof  of  any  coMtmetioB 
record  or  judicial  proceeding  of  the  courts,  of  any  foreign  country,  ac-  mcUom. 
wording  to  the  rules  of  the  common  law,  in  any  other  manner  than 
that  herein  directed,  nor  shall  they  be  construed  as  declaring  the  ef- 
feet  of  any  record  or  judicial  proceeding,  authenticated  as  therein  pre- 
scribed. 

[It  may  be  UMefal  to  sUte,  th«t  bv  the  act  of  Congress  of  the  26th  of  May,  1790,  (Lawt  gf^de  of  ••• 
V.  S.  Bioren  &  Dnane^s  edition,  rot.  2.  p.  l(%)  the  records  and  judicial  proceedings  of  the  tbenticating . 
Marts  of  any  state  in  the  United  States,  are  paniTed  or  entiUed  to  be  adagntled  hi  the  eoorts  racoid«,  Ike 
of  tty  other  state,  upon  being  aathenticated  oy  the  attestation  of  the  clerk  and  the  teal  of  of  one  sute, 
tbs  court  annexed  iTthere  be  a  seal,  together  with  a  certificate  of  the  judge,  chief  jnsUce  to  bs  mod  in 
or  preaidinc  manstrate,  as  the  case  may  be,  that  the  said  attestation  is  m  due  form.    Snch  soother  stole. 
rmrds  ana  jnoicii]  proceedings,  aathenticated  as  aforesaid,  hare  the  same  fafth  and  credit 
girea  to  them  in  eyenr  court  of  the  state  where  they  may  be  oSered,  ae  they  hkwt  by  law  or 
assge  in  the  courts  of  the  state  from  which  such  records  are  taken.} 

ARTICLiB  FOURTH. 

Of  DeposUUms  taken  in  this  State^  to  be  used  in  Courts  of  other 

States  and  Countries. 

8bc.  2S.  Tluties  in  suits  in  other  states,  may  obtain  testimony  here. 

80.  Summons  to  wHaeae  to  be  examined,  when  to  issue,  Itf. 

81.  Contents  of  summons;  place  of  attendance. 

82.  Proof  required  for  summons,  when  no  commissioner. 

S  29.  Any  party  to  a  suit  depending  in  any  court  of  any  other  Testimeay 
state  of  the  United  States,  may  obtain  the  testimony  of  any  witness  obtoiosd,ao. 
residing  in  this  state,  to  be  used  in  such  suit. 

S  so.  If  a  commission  to  take  such  testimony  shall^  have  issued  sonmooi  to 
from  the  court  in  which  such  suit  is  pending,  on  producing  the  same 
to  a  justice  of  the  supreme  court,  circuit  judge,  supreme  court  com- 
missioner, or  any  judge  of  the  county  courts  of  any  county,  and  on 
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TITLES,  due  proof  being  made  to  such  officer  that  the  testimony  of  wnj  wit- 

^^^^^^^  ness  residing  in  this  state,  is  material  to  the  party  desiring  the  ■me, 

such  officer  shall  issue  a  summons  to  such  witness,  reqairing  him  to 

appear  before  the  commissioners  named  in  such  commiwiop,  to  testify 

in  such  suit^* 

iifcvMMtt.  S  31.  Such  summons  shall  specify  the  time  and  place  at  wbich 
such  witness  is  required  to  attend ;  the  place  shall  be  within  die 
county  in  which  such  witness  resides,  or  within  forty  miks  of  his  re- 
sidence, if  out  of  his  county. 

SfoJiSJ*''  S  ^^*  'f  ^  ®"*^  ^  pending  in  any  court  of  any  other  state  of  the 
^!^i,^^  United  States,  and  it  shall  satisfactorily  appear  by  affidavit  to  any  of- 
■***•  ficer  named  in  the  preceding  thirtieth  section, 

1.  That  any  person  residing  in  this  state  is  a  material  witness  for 
either  party  to  such  suit: 

2,  That  no  commission  to  take  the  testimony  of  such  witness  has 
been  issued :  and, 

8.  That  according  to  the  course  and  practice  of  the  court  in  which 
fuch  suit  is  pending,  the  deposition  of  a  witness  taken  without  tbe 
presence  or  consent  of  both  parties,  will  be  received  on  the  trial  or 
hearing  of  such  suit : 

Such  officer  shall  issue  his  summons,  requiring  such  witness  to  ap- 
pear before  him  at  a  place  within  the  county  in  which  such  witness 
resides,  at  some  reasonable  time,  to  testify  in  such  suit. 

ARTICLE  FIFTH. 

Of  Proceedings  to  perpetuate  Testimony. 

8bc.  8S.  Cmm  in  whicb  testimony  may  be  taken. 

84.  Proof  neeesMury  to  obtain  order  to  examine  witnett. 

85.  Snmmona  to  witness. 

86.  When  officer  to  proceed  to  take  testimony. 

87.  How  to  be  taken ;  when  and  where  to  be  filed  with  other  papers. 

88.  Original  affidavits,  &c.  how  far  eyidence. 

89.  Cases  in  which  depositions  may  be  evidence. 

40.  Elffect  thereof;  objections  to  witness,  questions,  &c. 

41.  Another  officer  may  take  examination  of  witness. 

wii«i  usti-       S  33.  Any  person  who  is  a  party  to  a  suit  pending  in  any  court  of 
*»ken.         this  state,  or  who  expects  to  be  a  party  in  any  suit  about  to  be  com- 
menced, may  cause  the  testimony  of  any  witness  material  to  him  in 
the  prosecution  or  defence  of  such  suit,  to  be  taken  conditionally,  and 
to  be  perpetuated.*''^ 

P»jof  to  bo  S  34.  Upon  producing  to  any  justice  of  the  supreme  court,  or  to 
any  officer  authorised  to  perform  the  duties  of  such  justice  at  chamberfly 
or  to  the  first  judge  of  the  county  courts  of  any  county,  or  to  a  master 
in  chancery,  due  proof  by  affidavit, 

1.  That  the  applicant  is  a  party  to  a  suit  actually  pending  in  sow© 
court  of  record  in  this  state,  or  that  such  applicant  has  good  reason  to 
expect  to  be  made  a  party  to  a  suit  in  such  court  of  record :  and, 


a  pariy  to  a  sun  m  sucii  court  oj 

(16)  1  R.  L.  p.  49.    (17)  lb.  p.  456,  §  1. 
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S.  1%at  the  testimony  of  any  witness  within  this  state,  is  material    a»t.  5. 
wad  necessary  to  the  prosecution  or  defence  of  such  suit :  and,  v^^v-'^i/ 

8.  If  such  suit  be  not  actually  commenced,  that  the  party  expect- 
«d  to  be  adverse  to  the  applicant,  resides  within  this  state  and  is  of 
fiill  age: 

Such  officer  shall  appoint  a  place  within  the  county  where  such 
mtness  resides,  and  a  time  not  less  than  fourteen  days  from  the  date 
of  such  order,  for  the  examination  of  such  witness.^® 

S  35.  Upon  the  application  of  the  party  desiring  such  examination,  summoM  t* 
such  officer  shall  issue  a  summons  to  the  witness  designated  in  the  ^ 
original  affidavit,  requiring  him  to  appear  and  testify  at  the  time  and 
place  appointed. 

S  36.  After  satisfactory  evidence  shall  be  given  to  such  officer,  that  Tettimooy 
the  order  directing  such  examination  has  been  duly  served  on  the  u^Sl^  ^ 
party  to  such  suit,  if  one  be  pending;  or  on  the  persons  named  in  the 
original  affidavit  as  expected  parties,  if  no  suit  be  pending ;  at  least 
ten  days  before  the  time  therein  appointed  for  such  examination,  he 
shall  proceed  on  the  day  so  appointed,  and  on  such  other  days  to  which 
the  matter  shall  be  from  time  to  time  adjourned,  as  may  be  necessary, 
to  take  the  deposition  of  such  witness,  conditionally.^® 

S  37.  The  officer  taking  such  deposition,  shall  insert  therein  every  Howto  im 
answer  or  declaration  of  the  witness  examined,  which  either  party     *°' 
shall  require  to  be  included  therein.     The  deposition,  when  complet- 
ed, shall  be  carefully  read  to,  and  subscribed  by,  the  witness;  shall 
be  certified  by  the  officer  taking  the  same;  and  within  ten  days  there- 
after, shall  be  filed  in  the  office  of  the  clerk  of  the  county  in  which  To  be  filed 
the  same  was  taken,  together  with  the  original  order  for  the  examina- 
tion of  the  witness,  and  the  affidavits  on  which  the  same  was  founded, 
and  those  proving  the  service  of  such  order.** 

S  38.  The  original  affidavits  filed  with  such  deposition,  or  a  certi-  on^ai  «ffl- 
fied  copy  thereof,  shall  be  presumptive  evidence  of  the  facts  therein  ucnc?.*'* 
contained,  to  show  a  compliance  with  the  provisions  of  this  Article. 

S  39.  In  case  a  trial  shall  be  had  between  the  persons  named  in  when  depo- 
the  original  affidavit  as  parties,  or  named  therein  as  expected  parties,  bJ*J^"S^ 
or  between  any  parties  claiming  under  such  persons  or  either  of  them,  ®'"^*'"^ 
upon  due  proof  of  the  death  or  insanity  of  the  witness  examined  pur- 
suant to  the  foregoing  provisions,  or  of  the  inability  of  such  witness  to 
attend  such  trial  by  reason  of  old  age,  sickness,  or  settled  infirmity, 
the  deposition  of  such  witness,  or  a  certified  copy  thereof,  may  be  giv- 
en in  evidence  by  either  party.** 

S  40.  The  depositions  so  taken  and  read  in  evidence,  shall  have  the  Their  eireei; 
same  effect,  and  no  other,  as  the  oral  testimony  of  the  witness  would  witaMtTitc 
have,  if  given  on  such  trial ;  and  every  objection  to  the  competency  or 

~  (18)  I  R.  L.  p.  465,  §  1.    (19)Ib.  §S.  ~~ 
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cradihilitjr  of  such  witness,  or  to  the  releyancjr  of  any  qupstion  pot  to 
him,  or  of  any  answer  given  by  him,  may  be  made  in  the  mam  vaBr 
ner  as  if  such  witness  were  personally  examined  on  such  triaL** 

otiMT  officer      g  41.  Any  officer  authorised  to  take  the  examination  of  a  wiIbmi 

mftj  M  nib"         ^^  J 

nitotad.  according  to  the  provisions  of  this  Article,  to  whom  applicatko  umj 
be  made  for  that  purpose,  may  order  such  examination  to  be  had  be- 
fore any  other  officer  to  whom  such  application  might  have  been  ori- 
ginally made,  residing  in  the  same  county  with  the  witneaa  to  be  ex* 
amined ;  and  such  officer  shall  proceed  in  the  premises  'm  the  saoe 
manner,  and  with  the  like  power,  as  if  the  order  for  exiaminataoD  hsd 
been  made  by  him.""' 

ARTICLE  SIXTH. 

0/  Witnesses  J  their  Privileges^  and  compelling  their  Attendamci* 

8ic<  42.  Subpoenas  if  sued  by  oourtt,  how  to  be  served. 

48.  Penaltief  on  witnettei  disobeying  subpoena. 

44.  Modi  of  lenring  snmmons  on  vitaessea. 
46.  PeoaJty  on  witness  for  disobeying  sonunons. 

46.  When  warrant  to  i^prehend  witness,  to  issne. 

47.  Witneas  rafosing  to  swear,  Sea.  to  be  coaunitted. 

45.  CoBtiota  of  commitwaat. 

49.  To  whom  to  be  directed,  and  how  to  be  executed. 
00.  Preceding  sections  not  to  apply  to  certain  cases. 
61.  Witnesses  sabpoBnaed,  exempt  from  arrest. 

02  ft  68.  Officers,  Sec.  who  may  discharge  witness  arrested. 

61  Arrests  Toid;  penaliiaa  for  making. 

66.  AfBdayit  to  be  inadey  if  leqnirwl;  its  contenta  and  efiect. 

Moda  or         S  4i.  The  service  of  a  subptieDa  issued  out  of  any  court,  to  compel 
poMMs.  *"    the  attendance  of  any  witness,  shall  be  made  as  follows : 

1.  The  original  writ  nnder  the  seal  of  the  court  issuing  the  sanWi 
shall  be  exhibited  to  the  witness : 

2.  A  copy  of  such  writ,  or  a  ticket  c<mtaining  its  substance,  shall  be 
delivered  to  the  witness: 

8.  The  fees  allowed  by  law  to  such  witness  for  travelling  to  and 
returning  from  the  place  where  he  is  re(][uired  to  attend,  and  the  fees 
allowed  for  one  day's  attendance,  shall  be  paid  or  tendered  to  such 
witness.** 

pMaMMfer  $  43.  Every  person  who  shall  be  duly  subpoenaed  to  attend  as  a 
witness,  any  court  within  this  state;  or  to  attend  any  officer  of  any 
court  of  record  empowered  to  receive  evidence,  or  any  commissiQEier 
appointed  by  such  court  to  take  testimony ;  or  any  referees  appointed 
by  such  court  to  hear  any  cause  or  matter,  shall  be  bound  to  attend,  ac* 
cording  to  the  command  of  such  subpcena ;  and  for  every  fidlure  so  t^ 
attend,  without  a  reasonable  excuse,  shall  be  deemed  guilty  of  a  coo- 
tempt  of  the  court  out  of  which  such  subpoena  issued,  shall  be  respoo* 
sible  in  the  proper  action  to  the  aggrieved  party  for  the  loss  and  bio- 
drance  sustained  by  such  failure,  and  for  all  other  damages  sustained 

(20)  lR.L.p.456,$a    (21)  UwsoflSI5»p.  151.    (22)  1  R.  L.  p.  S24,  §  SI 
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hexehy ;  and  shall  forfeit  to  the  aggrieved  party  the  sum  of  fifty  dol-    art.  «. 
Ian,  in  addition  to  such  damages,  to  be  recovered  in  a  separate  action,  ^^^"^^'"^^ 
mr  in  the  same  action  commenced  for  the  recovery  of  such  damages.^ 

$  44.  In  all  cases  where  by  the  provisions  of  law  any  ludge  or  oth-  Modeofferr- 

.  •'  *  J  o      fD  Jug  Mummoiit 

er  officer,  is  authorised  to  summon  any  person  to  appear  as  a  witness,  on 


Bither  before  such  judge  or  officer,  to  give  testimony  or  to  have  his  de- 
position taken,  or  before  any  persons  named  in  any  commission  issued 
by  a  court  of  any  other  state  or  country,  to  take  testimony,  such  sum- 
mons shall  be  served  by, 

1.  Showing  to  the  witness  the  original  summons,  under  the  hand 
of  the  judge  or  officer  issuing  the  same : 

s.  Delivering  to  such  witness  a  copy  of  the  summons,  or  a  ticket 
containing  its  substance :  and, 

8.  Paying  or  tendering  to  such  witness  the  fees  allowed  by  law 
for  travelling  to  and  returning  from  the  place  where  he  is  required  to 
attend,  and  the  fee  allowed  for  one  day's  attendance. 

S  45.  Every  person  who  shall  be  duly  summoned  to  attend  before  Penalty  for 
any  judge  or  officer,  or  before  any  commissioner,  as  above  provided,  ^*°' 
shall  be  bound  to  attend  according  to  such  summons;  and  for  every 
fidluie  so  to  attend,  without  a  reasonable  excuse,  shall  be  responsible  to 
the  aggrieved  party  for  the  loss  and  hindrance  sustained  by  such  fail- 
ure, and  for  all  other  damages  sustained  thereby,  and  shall  forfeit  to 
such  aggrieved  party  fifty  dollars  in  addition  to  such  damages. 

^  46.  In  case  of  the  failure  of  any  witness  so  to  attend  as  above  pro-  wamrat  for 
vided,  the  judge  or  officer  issuing  the  summons,  upon  due  proof  of  the  ^*"**" 
service  thereof,  and  of  the  failure  of  such  witness,  shall  issue  his  war- 
rant to  the  sheriff  of  the  county  to  apprehend  such  witness  and  bring 
him  before  such  judge  or  officer  to  be  examined,  or  to  bring  him  be- 
fore any  persons  named  in  a  commission  issued  by  a  court  of  any  oth- 
er state  or  country  to  take  testimony,  for  the  like  purpose.^ 

S  47.  If  any  witness  attending  before  any  judge,  officer  or  com-  when  to  bo 
missioners,  pursuant  to  a  summons,  or  brought  before  them,  or  either  '"'^'"***" 
of  them,  shall,  without  reasonable  cause,  refuse  to  be  examined,  or  to 
answer  any  legal  and  pertinent  question,  or  to  subscribe  his  deposition 
after  the  same  has  been  reduced  to  writing,  the  officer  issuing  such 
summons  shall,  by  warrant,  commit  such  witness  to  the  common  jail 
of  the  county  in  which  he  resides,  there  to  remain  until  he  submits  to 
be  examined,  or  to  answer,  or  to  subscribe  his  deposition,  as  the  case 
may  be,  or  imtil  he  be  discharged  according  to  law.^^ 

S  48.  Every  warrant  of  commitment  issued  by  any  judge  or  officer,  contenuor 
pursuant  to  the  provisions  of  this  Article,  shall  specify  therein  par-  "^^^ 
ticularly  the  cause  of  such  commitment ;  and  if  such  commitment  be 
for  refusing  to  answer  any  question,  such  question  shall  be  stated  in 
the  warrant. 

(28)  1  R.  L.  p.  524,  §  20.    (24)  n>.  457,  §  5. 
VOL.  II.  51 
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Trn«V3.  oradihilitjr  of  aucb  witness,  or  to  the  relevanej  of  any  question  pal  to 
him,  or  ot  any  answer  given  by  him,  may  be  made  in  the  same  maUr 
ner  as  if  such  witness  were  personally  examined  on  such  triaL'^ 

oibtrofflcer  J  41.  Any  officer  authorised  to  take  the  examination  of  a  witnesi 
■tiiutad.  according  to  the  provisions  of  this  Article,  to  whom  application  may 
be  made  for  that  purpose,  may  order  such  examination  to  be  had  be- 
fore any  other  officer  to  whom  such  application  might  have  been  ori- 
ginally made,  residing  in  the  same  county  with  the  witness  to  be  ex- 
amined; and  such  officer  shall  proceed  in  the  premises  in  the  same 
manner,  and  with  the  like  power,  as  if  the  order  for  examinatton  had 
been  made  by  him.^^ 

ARTICLE  SIXTH. 

0/  WUnesaeSj  tbeir  Privileges^  and  compelling  their  AttendoMe. 

Sw:.  42.  SnlfpoenM  ittaed  by  oourts,  how  to  be  served. 

48.  Penahiet  on  whneitef  disobeying  snbpcnuu 

44.  Modi  of  tenring  snmmonf  on  vitaessea. 
46.  PeoiJty  on.  witncas  for  disobeying  sonunons. 

46.  When  warrant  to  apprehend  witness,  to  issae. 

47.  Witnoia  refoateg  to  swear,  &a.  to  be  coaunitted. 

45.  Cotttanta  of  eomaaitaiaat. 

49.  To  whom  to  be  directed,  and  how  to  be  executed. 
00.  Preceding  sections  not  to  apply  to  certain  cases. 
61.  Witoeif  ea  anbpcBiiaed,  exempt  from  arrest. 

02  &  68.  Officerty  &c.  who  may  discharge  witness  arrested. 

61  Arreata  Toid;  penattiaafor  making. 

66.  AilidaTitto  be  nadoy  if  required;  its  contenta  and  effect. 

Mode  or         S  4S«  The  service  of  a  subpoaoa  issued  out  of  any  court,  to  compel 
poMMs.  *"    the  atteodauce  of  aoy  witness,  shall  be  made  as  follows: 

1.  The  original  writ  \uider  the  seal  of  the  court  issuing  the  sarns^ 
shall  be  exhibited  to  the  witness: 

2.  A  copy  of  such  writ,  or  a  ticket  containir^  its  substapce,  shall  be 
delivered  to  the  witness : 

a.  The  fees  allowed  by  law  to  such  witness  for  travelUjig  to  and 
retun^ng  from  the  place  where  he  is  required  to  attend^  and  the  fises 
allowed  for  one  day's  aj:tendance,  shall  be  paid  or  tendered  to  such 
witness.** 

pMaMMfer  $  43.  Every  person  who  shall  be  duly  subpoenaed  to  atteiid  as  a 
witness,  any  court  within  this  state;  or  to  attend  any  officer  of  any 
court  of  record  enopowered  to  receive  evidence,  or  any  commissioner 
appointed  by  such  court  to  take  testimony ;  or  any  referees  appointed 
by  such  coujrt  to  hear  any  cause  or  matter,  shall  be  bound  to  attend^  aic 
conlij^g  to  the  command  of  such  subpcena ;  and  for  every  fidlure  so  t^ 
attend,  without  a  reasonable  excuse,  shall  be  deemed  guilty  of  a  coo- 
tempt  of  the  court  out  of  which  such  subpoena  issued,  shall  be  respon- 
sible in  the  proper  action  to  the  aggrieved  party  for  the  loss  and  hin- 
drance sustained  by  such  failure,  and  for  all  other  damages  sustained 

(20)  lR.L.p.466,$a    (21)  Uws  of  1815^  p.  151.    (22)  1  R.  L.  p.  GM,  §  »^ 
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lierebjr ;  and  shall  forfeit  to  the  aggrieved  party  the  sum  of  fifty  dol-    art.  «. 
Ian,  in  addition  to  such  damages,  to  be  recovered  in  a  separate  action,  ^^^'^'^^^ 
>r  in  the  same  action  commenced  for  the  recovery  of  such  damages.^ 

$  44.  In  all  cases  where  by  the  provisions  of  law  any  iud&:e  or  oth-  Mod«oftenr- 
Br  officer,  is  authorised  to  summon  any  person  to  appear  as  a  witness,  «n  mtnesM. 
dither  before  such  judge  or  officer,  to  give  testimony  or  to  have  his  de- 
position taken,  or  before  any  persons  named  in  any  commission  issued 
by  a  court  of  any  other  state  or  country,  to  take  testimony,  such  sum- 
mons shall  be  served  by, 

1.  Showing  to  the  witness  the  original  summons,  under  the  hand 
of  the  judge  or  officer  issuing  the  same : 

2.  Delivering  to  such  witness  a  copy  of  the  summons,  or  a  ticket 
containing  its  substance :  and, 

8.  Paying  or  tendering  to  such  witness  the  fees  allowed  by  law 
far  travelling  to  and  returning  from  the  place  where  he  is  required  to 
attend,  and  the  fee  allowed  for  one  day's  attendance. 

S  45.  Every  person  who  shall  be  duly  summoned  to  attend  before  Penalty  for 
any  judge  or  officer,  or  before  any  commissioner,  as  above  provided,  '*"' 
shall  be  bound  to  attend  according  to  such  summons;  and  for  every 
fidlure  so  to  attend,  without  a  reasonable  excuse,  shall  be  responsible  to 
the  aggrieved  party  for  the  loss  and  hindrance  sustained  by  such  fail- 
ure, and  for  all  other  damages  sustained  thereby,  and  shall  forfeit  to 
such  aggrieved  party  fifty  dollars  in  addition  to  such  damages. 

0  46.  In  case  of  the  failure  of  any  witness  so  to  attend  as  above  pro-  wamnt  for 
vided,  the  judge  or  officer  issuing  the  summons,  upon  due  proof  of  the  ^""*" 
service  thereof,  and  of  the  failure  of  such  witness,  shall  issue  his  war- 
rant to  the  sheriff  of  the  county  to  apprehend  such  witness  and  bring 
him  before  such  judge  or  officer  to  be  examined,  or  to  bring  him  be- 
fore any  persons  named  in  a  commission  issued  by  a  court  of  any  oth- 
er state  or  country  to  take  testimony,  for  the  like  purpose.^ 

S  47.  If  any  witness  attending  before  any  judge,  officer  or  com-  when  to  bo 
missioners,  pursuant  to  a  summons,  or  brought  before  them,  or  either  *'"''"^"*  * 
of  them,  shall,  without  reasonable  cause,  refuse  to  be  examined,  or  to 
answer  any  legal  and  pertinent  question,  or  to  subscribe  his  deposition 
after  the  same  has  been  reduced  to  writing,  the  officer  issuing  such 
summons  shall,  by  warrant,  commit  such  witness  to  the  common  jail 
of  the  county  in  which  he  resides,  there  to  remain  until  he  submits  to 
be  examined,  or  to  answer,  or  to  subscribe  his  deposition,  as  the  case 
may  be,  or  imtil  he  be  discharged  according  to  law.^^ 

S  48.  Every  warrant  of  commitment  issued  by  any  judge  or  officer,  contenu  of 
pursuant  to  the  provisions  of  this  Article,  shall  specify  therein  par-  ^*"*° 
ticularly  the  cause  of  such  commitment ;  and  if  such  commitment  be 
for  refusing  to  answer  any  question,  such  question  shall  be  stated  in 
the  warrant. 

(28)  1  R.  L.  p.  524,  §  20.    (24)  lb.  457,  §  5. 
VOL.  II.  51 
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TITLES.       $  49.  Erery  warrant  to  apprehend  or  oommit  anj  whnen,  as- 
v^v^v/  tlioriaed  by  this  Article,  shall  be  directed  to  the  sheriff  of  the  ooan^ 
isctcd,  ic%    where  such  witness  may  be,  and  shall  be  executed  by  him  in  the  same 
manner  as  process  issued  by  courts  of  record. 

OiwiifieaiicB     $  50.  The  preceding  sections  of  this  Article  shall  not  apply  to 

•eciioM.  "^  subpcenas  issued  by  justices  of  the  peace,  nor  to  witnesses  summoned 

to  attend  courts  held  by  justices  of  the  peace,  nor  to  any  other  case 

where  special  provision  b  made  by  law  for  compelling  the  attendance 

of  witnesses. 

witii«Mr«  $51.  Every  person  duly  and  in  good  faith  subpoenaed  as  a  wit- 
«*mi»iriu.n  ^^^  ^^  attend  any  court,  officer,  commissioner  or  referee,  or  sum- 
moned to  attend  any  judge,  officer  or  commissioner,  in  any  case  where 
the  attendance  of  such  witness  may  by  law  be  enforced  by  attach- 
ment, or  by  commitment,  shall  be  exonerated  from  arrest  in  any  ci- 
vil suit,  while  going  to  the  place  where  he  shall  be  required  by  such 
subpoena  to  attend,  while  remaining  at  such  place,  and  while  return- 
ing therefrom. 

To  b*  di*.  S  52.  The  court  or  officer  before  whom  any  person  shall  have  been, 
1^£^  '^''""  in  good  iaith,  subpoenaed  to  attend  as  a  witness,  shall  discharge  sndi 
witness  from  any  arrest  made  in  violation  of  the  last  section ;  and  if 
such  court  shall  have  adjourned  before  such  arrest  was  made,  or  be- 
fore application  for  such  discharge  be  made,  any  judge  of  such  court 
shall  have  the  same  power  to  discharge  such  witness. 

^  S  58.  Every  officer  authorised  to  perform  the  duties  of  supreme 

court  commissioner,  and  the  first  judges  of  county  courts,  shall  have 
the  like  authority  to  discharge  any  witness  arrested  contrary  to  the 
foregoing  provisions. 

Arrcn  void.  S  54.  Every  arrest  of  a  witness  made  contrary  to  the  foregoing 
provisions,  shall  be  absolutely  void,  and  shall  be  deemed  a  contempt  of 
Pcnuitietfor  the  court  issuing  the  subpoena ;  and  every  person  making  such  arrest, 
ftriMtiPf.  ^i^^ii  y^  responsible  to  the  witness  arrested  for  three  times  the  amount 
of  the  damages  which  shall  be  found  by  the  jury,  and  shall  also  be  li- 
able to  an  action  at  the  suit  of  tlie  party  who  subpoenaed  sudi  wit- 
ness, for  the  loss,  hindrance  and  damages  sustained  by  him,  in  conse- 
quence of  such  arrest. 

Not  to  u  lift-  3  55.  But  no  sheriff  or  other  officer  or  person  shall  be  so  liable, 
Sul^t'bi*  ^'^^  unless  the  person  claiming  an  exemption  from  arrest,  shall,  if  requir- 
nift'ta,  &«.    ^  jjy  gjj^jj  sheriff  or  officer,  make  an  affidavit,  stating : 

1.  That  he  has  been  legally  subpoenaed  as  a  witness  to  attend  be- 
fore some  court  or  officer,  specifying  such  court  or  officer,  the  place  of 
attendance,  and  the  cause  in  which  he  shall  have  been  subpoenaed ; 
and, 

2.  That  he  has  not  been  subpoenaed  by  his  own  procurement,  with 
the  intent  of  avoiding  the  service  of  any  process : 
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Which  affidavit  may  be  taken  by  such  officer,  and  when  so  taken,    art.  7. 
shall  exonerate  such  officer  from  all  liability  for  not  making  such  ar-  ^"^^^^^^ 
rest. 

ARTICLE  SETENTH. 

Of  Documentary  Evidence^  and  the  Preservation  thereof. 

Sbc.  66.  AfRdATita  of  pobliihing  aotiees,  how  made  and  filed. 
ff7.  Also  of  Boticea  of  tale  of  real  estate. 
08.  Effect  of  such  affidarits,  he.  as  eyideaee. 

59.  Copies  of  proeeedings,  records,  &c.  how  to  be  oextified;  teal  of  oomty  ckiitt. 

60.  Last  section  not  to  9:pp\j  to  copies  of  certain  papers. 

61.  Seals  of  coorts,  he.  maybe  impressed  on  paper. 

62.  Prirate  seals  to  be  on  wafer,  or  wax,  &c. 

63.  Clerks,  &o.  to  receiye  papers  offered  for  safe  keeping. 

64.  Fapers,  how  to  be  endorsed,  filed  and  kept. 
66.  Not  to  be  delirered  out,  excqpt  in  certain  cases. 
66.  But  open  to  public  examination. 

97.  Certain  officers  to  receive  wills,  for  safe  keeping. 

6&  Will  how  to  be  enclosed  and  endorsed;  not  to  be  opeaedt  he. 

69.  To  whom  will  to  be  delivered. 

70.  Surrogate  to  open  will  on  death  of  testator,  &c. 

S  56.  When  notice  of  any  application  to  any  court  or  judicial  offi-  Affdaviuor 
cer  for  any  proceeding  authorised  by  law,  is  required  to  be  published  ooitoM."' 
in  one  or  more  newspapers,  an  affidavit  of  the  printer  of  such  news- 
paper, or  of  his  foreman  or  principal  clerk,  annexed  to  a  printed  copy 
of  such  notice  taken  from  the  paper  in  which  it  was  published,  and 
specifying  the  times  when,  and  the  paper  in  which  such  notice  was 
publi^ed,  may  be  filed  with  the  proper  officer  of  the  court,  or  with 
the  judicial  officer  before  whom  such  proceeding  shall  be  pending,  at 
any  time  within  six  months  after  the  last  day  of  the  publication  of  such 
notice. 

S  67.  When  any  notice  of  a  sale  of  real  property  is  required  by  ib.ofiaiwof 
law  to  be  published  in  any  newspaper,  an  affidavit  of  the  printer  of'*"^'**"^'*' 
SDch  paper,  or  of  his  foreman  or  principal  clerk,  annexed  to  a  printed 
copy  of  such  notice  taken  from  the  paper  in  which  it  was  published, 
and  specifying  the  times  when,  and  the  paper  in  which  such  notice 
was  published,  may  be  filed  at  any  time  within  six  months  after  the 
last  day  of  such  publication,  with  the  county  clerk  of  the  county  in 
which  the  premises  sold  are  situated ;  or  if  such  sale  were  made  in 
pursuance  of  the  order  of  any  surrogate  or  court  of  equity,  such  affi- 
davit may  be  filed  with  sudi  surrogate,  or  with  the  clerk  of  such 
court,  as  the  case  may  be. 

S  58.  The  original  affidavits  so  filed  pursuant  to  the  two  last  sec-  ^^  ^^  ,^j. 
tions,  and  copies  thereof  duly  certified  by  the  officer  in  whose  custody  **""*•• 
the  same  shall  be,  shall  be  presumptive  evidence  in  all  cases,  and  be- 
fore every  court,  of  the  facts  contained  in  such  affidavit. 

S  59.  Whenever  a  certified  copy  of  any  affidavit,  record,  docu-copi«fof 
ment,  or  other  paper,  is  declared  by  law  to  be  evidence,  such  copy  tThoiTJi- 
riiall  be  certified  by  the  clerk  or  officer  in  whose  custody  the  same  is  ^'  ^ ' 
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T^nxx  required  by  law  to  be,  to  have  been  compared  br  him  with  tibe  ori- 
ginal,  and  to  be  a  correct  transcript  therefrom,  and  of  the  whole  of 
such  original ;  and  if  such  officer  hare  any  official  seal  by  law,  siidi 


•mI  of  RQ«o- certificate  shall  be  attested  bv  such  seal ;  and  if  such  certificate  be 
giTen  by  the  clerk  of  any  county,  in  his  official  character  as  such 
clerk,  it  shall  be  attested  by  the  seal  of  the  court  of  common  pkas  of 
the  county  of  which  he  is  clerk. 

S  60.  But  the  la3t  section  shall  not  be  coDstmed  to  require  the  af* 
fixing  of  the  seal  of  any  court  to  any  certified  copy  of  any  rule  or  or- 
der made  by  such  court,  or  of  any  paper  filed  therein,  when  such  copj~ 
is  used  in  the  same  court,  or  before  any  officer  thereof;  nor  to  requir^^ 
the  seal  of  the  supreme  court  to  be  affixed  to  a  certified  copy  of  anjr^ 
rule  or  order  of  that  court,  when  used  in  any  circuit  court. 

of  S  61.  In  all  cases  where  a  seal  of  any  court,  or  of  any  public  offi — 

2!^    '    cer,  shall  be  authorised  or  required  by  law,  the  same  may  be  affixed 
***"  by  making  an  impression  directly  on  the  paper,  which  shall  be  as  vfc- 

lid  as  if  made  on  a  wafer  or  on  wax. 

friTttotnit      S  62.  But  the  last  section  shall  not  extend  to  priyate  seals,  which 
&^ir  ^  shall  be  made  as  heretofore,  on  wafer,  wax,  or  some  similar  substance. 

pftpmoAr-  $  63.  The  clerk  of  every  county  in  this  state,  and  the  register  of 
k-oirinc,  to  deeds  in  the  city  and  county  of  New- York,  upon  being  paid  the  fees 
allowed  therefor  by  law,  shall  receive  and  deposit  in  their  offices  re- 
spectively, any  deeds,  conveyances,  wills,  or  other  papers  or  docu- 
ments, which  any  person  shall  ofier  to  them  for  that  purpose ;  and 
shall  give  to  such  person  a  written  receipt  therefor. 

How  to  be        S  64.  Such  instruments,  papers  and  documents,  shall  be  properly 
k«pi.  endorsed,  so  as  to  indicate  their  general  nature  and  the  names  of  the 

parties  thereto,  shall  be  filed  by  the  officer  receiving  the  same,  stating 
the  time  when  received,  and  shall  be  deposited  and  kept  by  him  and 
his  successors  in  office,  with  his  official  papers,  in  some  place  sepa- 
rate and  distinct  from  such  papers. 

HT^Jrid^^*      S  65.  The  instruments,  papers  and  documents  so  received  and  dc- 
^^  posited,  shall  not  be  withdrawn  from  such  office,  except  on  the  order 

of  some  court  of  record,  for  the  purpose  of  being  read  in  evidence  in 
such  court,  and  then  to  be  returned  to  such  office ;  nor  shall  they  be 
delivered  without  such  order,  to  any  person,  unless  upon  the  written 
order  of  the  person  or  persons  who  deposited  the  same,  or  their  exe- 
cutors or  administrators. 

IfrnfiiSd'Sb-      ^  ^^*  ^"^^  instruments,  papers  and  documents  so  deposited,  diall 
i>eir-  be  open  to  the  examination  of  any  person  desiring  the  same,  upon 

payment  of  the  fees  allowed  by  law. 

wuiiiojKj       3  67.  The  clerk  of  every  county  in  this  state,  the  register  of  deeds 
Mtk  ktcpiog.  in  the  city  and  county  of  New- York,  and  the  surrogate  of  every  coun- 
ty, upon  being  paid  the  fees  allowed  therefor  by  law,  shall  receive 
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deposit  in  their  offices  respectively,  any  last  will  or  testament   art.  a 
Hiich  any  person  shall  deliver  to  them  for  that  purpose,  and  shall  ^"^^^^^ 
^ve  a  written  receipt  therefor  to  the  person  depositing  the  same. 

S  68.  Such  will  shall  be  enclosed  in  a  sealed  wrapper,  so  that  the  ^J]^**^^ 
tontents  thereof  cannot  be  read,  and  shall  have  endorsed  thereon  the 
lame  of  the  testator,  his  place  of  residence,  and  the  day,  month  and 
rear  when  delivered ;  and  shall  not,  on  any  pretext  whatever,  be 
opened,  read  or  examined,  until  delivered  to  a  person  entitled  to  the 
none,  as  herein  after  directed. 

S  69.  Such  will  shall  be  delivered  only.  To  whom  to 

1.  To  the  testator  m  person :  or, 

2.  Upon  his  written  order,  duly  proved  by  the  oath  of  a  subscrib- 
ing witness :  or, 

8.  After  his  death,  to  the  persons  named  in  the  endorsement  on 
the  wrapper  of  such  will,  if  any  such  endorsement  be  made  thereon : 
or, 

4.  If  there  be  no  such  endorsement,  and  if  the  same  shall  have 
been  deposited  with  any  other  officer  than  a  surrogate,  then  to  the 
fforrogate  of  the  county. 

STO.  If  such  will  shall  have  been  deposited*  with  a  surrogate,  or  J"*^b? 
shall  have  been  delivered  to  him  as  above  prescribed,  such  surrogate,  ■nrrog»ia,fce. 
after  the  death  of  the  testator,  shall  publicly  open  and  examine  the 
same,  and  make  known  the  contents  thereof,  and  shall  file  the  same 
in  his  office,  there  to  remain  until  it  shall  have  been  duly  proved,  if  ca- 
pable of  proof,  and  then  to  be  delivered  to  the  person  entitled  to  the 
custody  thereof;  or  until  required  by  the  authority  of  some  compe- 
tent court  to  produce  the  same  in  such  court. 

ARTICLE  EIGHTH. 

Of  the  Examination  of  Witnesses^  of  certain  rules  of  Evidence, 

and  of  Evidence  in  certain  cases. 

Sbc.  71.  Witness  compelled  to  answer  questions  subjecting  him  to  ciril  foits. 
72.  Ministers  not  to  disclose  confessions. 
78.  Physicians,  &c.  not  to  disclose  certain  information. 
74.  Proof  respecting  loss  of  instruments. 
75  &  76.  When  recoyerj  may  be  had  on  lost  notes,  &c. 

77.  Seals  to  instruments  not  to  be  conclnsiye  of  consideration. 

78.  Defence  to  actions  on  them  to  be  pleaded  or  notified. 

79.  Certain  mistakes  in  pleading  to  be  disregarded  at  trials. 

80.  Confessions  of  members  of  corporations,  how  far  evidence. 

81.  When  corporators  to  be  witnesses  against  their  corporation. 

§Tl.  Any  competent  witness  in  a  cause,  shall  not  be  excused  witness  to 
from  answering  a  question  relevant  to  the  matter  in  issue,  on  the  uStTq^'' 
ground  merely  that  the  answer  to  such  question  may  establish,  or  tend  **"" 
to  establish,  that  such  witness  owes  a  debt,  or  is  otherwise  subject  to 
a  civil  suit.     But  this  provision  shall  not  be  construed  to  require  a 
witness  to  give  any  answer  which  will  have  a  tendency  to  accuse 
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TITUS  s.  himself  of  any  crime  or  misdemeanor,  or  to  expose  him  to  any  penal- 
ty or  forfeiture,  nor  in  any  respect  to  vary  or  alter  any  other  rule  re- 
specting the  examination  of  witnesses. 

S  72.  No  minister  of  the  gospel,  or  priest  of  any  denomination 
whatsoever,  shall  be  allowed  to  disclose  any  confessions  made  to  him 
in  his  professional  character,  in  the  course  of  discipline  enjoined  by 
the  rules  or  practice  of  such  denomination. 

$  73.  No  person  duly  authorised  to  practice  physic  or  surgery, 
shall  be  allowed  to  disclose  any  information  which  he  may  have  ac- 
quired in  attending  any  patient,  in  a  professional  character,  and  which 
information  was  necessary  to  enable  him  to  prescribe  for  such  patient 
as  a  physician,  or  to  do  any  act  for  him,  as  a  surgeon. 

S  74.  Whenever  a  party  to  any  action  shall  have  been  permitted 
to  prove  by  his  own  oath  the  loss  of  any  instrument,  in  order  to  ad- 
mit other  proof  of  the  contents  thereof;  the  adverse  party  may  also 
be  examined  by  the  court  on  oath,  to  disprove  such  loss,  and  to  ac- 
count for  such  instrument. 

S  75.  In  any  suit  founded  upon  any  negotiable  promissory  note  or 
bill  of  exchange,  or  iu  which  such  note,  if  produced,  might  be  al- 
lowed as  a  set-off  in  the  defence  of  any  suit,  if  it  appear  on  the  trial 
that  such  note  or  bill  was  lost  while  it  belonged  to  the  party  claiming 
the  amount  due  thereon,  parol  or  other  evidence  of  the  contents  there- 
of may  be  given,  on  such  trial,  and  notwithstanding  such  note  or  bill 
was  negotiable,  such  party  shall  be  entitled  to  recover  the  ancMunt  due 
thereon  as  if  such  note  or  bill  had  been  produced. 

S  76.  But  to  entitle  a  party  to  such  recovery,  he  shall  execute  a 
bond  to  the  adverse  party,  in  a  penalty  at  least  double  the  amount  of 
such  note  or  bill,  witli  two  sureties,  to  be  approved  by  the  court  in 
which  the  trial  shall  be  had,  conditioned  to  indemniQr  the  adverse 
party,  his  heirs  and  personal  representatives,  against  all  claims  by  any 
other  person  on  account  of  such  note  or  bill,  and  against  all  costs  and 
expenses  by  reason  of  such  claim. 

S  77.  In  every  action  upon  a  sealed  instrument,  and  where  a  set- 
off is  founded  upon  any  sealed  instrument,  the  seal  thereof  shall  only  be 
presumptive  evidence  of  a  sufficient  consideration  which  may  be  re- 
butted in  the  same  manner,  and  to  the  same  extent,  as  if  such  instru- 
ment were  not  sealed. 

S  78.  The  defence  allowed  by  the  last  section,  shall  not  be  made, 
unless  the  defendant  shall  have  pleaded  the  same,  or  shall  have  gireo 
notice  thereof,  at  the  time  of  pleading  the  general  issue,  or  some  otb^f 
plea  denying  the  contract  on  which  the  action  is  brought 

S  79.  Every  variance  between  process,  pleadings,  or  any  instra- 

diiir'^ard^i    mout  lu  Writing,  recited  or  referred  to  in  any  other  process,  pleadioS 

or  record,  and  every  mistake  in  the  name  of  any  officer  (ht  other  p0^ 


Bond  to  bo 
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Effect  of 
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•truments. 
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mmy  in  stating  any  day,  UHmth  or  year,  or  in  the  description  of  any  aht.  d. 
property,  in  any  pleading  or  record,  which,  according  to  law,  could  ^'^"'^^^^^ 
be  amended  by  the  court  after  verdict  rendered  in  any  cause,  shall  be 
disregarded  upon  the  trial  of  such  cause,  unless  such  variance  or  mis- 
take be  calculated  to  surprise  and  mislead  the  adverse  party,  and  to 
prevent  his  making  due  preparation  for  a  full  answer  on  the  merits, 
to  the  matter  concerning  which,  such  variance  or  mistake  shall  have 
been  made. 

5  80.  In  suits  by  or  against  an  aggregate  corporation,  the  admis*  ConTenion* 
sion  of  any  member  thereof  not  named  on  the  record  as  a  party  to  such  '*>'»• 
suit,  shall  not  be  received  as  evidence  against  such  corporation,  un- 
less such  admission  was  made  concerning  some  transaction,  in  which 
such  member  was  the  authorised  agent  of  such  corporation. 

$81.  Any  member  of  a  corporation  aggregate,  not  named  on  the  corporaton 
record  as  a  party  to  a  suit  brought  by  or  against  such  corporation,  certain  e«Ms. 
shall  be  received  as  a  competent  witness,  to  testify  to  any  matter 
against  the  interest  of  sucb  corporation. 

ARTICLE  NIITTH. 

0/the  Administration  of  Oaths  and  Affirmations. 

Sse.  82.  G^ienl  mode  of  swearing  by  kissing  Uie  gospels. 

85.  When  it  may  be  dispensed  with,  in  swearing. 
84.  When  affirmation  to  be  receiyed  instead  of  oath. 
86»  Other  peculiar  modes  of  swearing  maybe  adopted. 

86.  Mode  of  swearing  persons  not  being  Christians. 

87.  What  reUgions  belief  to  entitle  persons  to  be  swon. 

88.  Persons  not  to  be  reqwred  to  declare  their  belief. 

89.  Bat  court  may  examine  infimts,  &c.  on  certain  points. 
90l  Perpiry  to  swear  lalsely  in  any  form  authorised  by  law. 


S  82.  The  usual  mode  of  administering  oaths  now  practised,  by  General 

•wearing. 


the  person  who  swears,  laying  his  hand  upon  and  kissing  the  gospels,  "****•'*'' 


shall  be  observed  in  all  cases  in  which  an  oath  may  be  administer* 
ed,  according  to  law,  except  in  the  cases  herein  after  otherwise  pro- 
vided.^*^ 

S  83.   Every  person  who  shall  desire  it,  shall  be  permitted  to  whon  dit. 
swear  in  the  following  form :  "You  do  swear  in  the  presence  of  the 
ever  living  God ;"  and  while  so  swearing,  such  person  may  or  may 
not  hold  up  his  hand,  in  his  discretion.^^ 

S  84.  Every  person  who  shall  declare  that  he  has  conscientious  when  affir> 
scruples  against  taking  any  oath,  or  swearing  in  any  form,  shall  be  per-  made. 
mitted  to  make  his  solemn  declaration  or  affirmation  in  the  following 
form :  "You  do  solemnly,  sincerely  and  truly,  declare  and  affirm."^* 

S  85.  Whenever  the  court  before  which  any  person  shall  be  offer-  other pecu- 
ed  as  a  witness,  shall  be  satisfied  that  such  person  has  any  peculiar  mating. 
mode  of  swearing  connected  with,  or  in  addition  to,  the  laying  of  his 
hand  upon  the  gospels  and  kissing  the  same,  which  i»  more  solemn 

(25)  1  R.  L.  p.  886,  $  15.    (28)ny.$ie. 
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TITLE  4.  and  obligatory  in  the  opinion  of  such  person,  the  court  may,  in  its  dis- 
""^^^^"^  cretion,  adopt  such  mode  of  swearing  such  person. 

dwwriDff         $  86.  Every  person  believing  in  any  other  than  the  Christian  re- 
^i^t>«»-    Ugion,  shall  be  sworn  according  to  the  peculiar  ceremonies  of  his  re- 
ligion, if  there  be  any  such  ceremonies,  instead  of  any  of  the  mo^es 
herein  before  prescribed. 

Bdirfof  wit-  S  87.  Every  person  believing  in  the  existence  of  a  Supreme  Be- 
ing who  will  punish  false  swearing,  shall  be  admitted  to  be  sworn,  if 
otherwise  competent. 

Not  to  be  re-  S  88.  No  person  shall  be  required  to  declare  his  belief  in  the  ex- 
ciare,&c  *~  istence  of  a  Supreme  Being,  or  that  he  will  punish  false  swearing,  or 
his  belief  or  disbelief  of  any  other  matter,  as  a  requisite  to  his  admis- 
sion to  be  sworn  or  to  testify  in  any  case.  But  the  belief  or  unbelief 
of  every  person  offered  as  a  witness,  may  be  proved  by  other  and 
competent  testimony. 

LartMction  S  89.  But  the  last  section  shall  not  be  construed  to  prevent  any 
**  *  court  before  whom  an  infant,  or  a  person  apparently  of  weak  intellect, 
shall  be  produced  as  a  witness,  from  examining  such  person,  to  ascer- 
tain his  capacity,  and  the  extent  of  his  religious  and  other  knowledge; 
nor  shall  it  be  construed  to  prevent  a  court  from  inquiring  of  any  per- 
son what  are  the  peculiar  ceremonies  observed  by  him  in  swearing, 
which  he  deems  most  obligatory. 

SwMriog  S  90.  In  all  cases  in  which  an  oath  or  affidavit  is  required  or  au- 
fonn,  p4iS^  thorised  by  law,  the  same  may  be  taken  in  any  of  the  forms  in  this 
Article  prescribed,  in  the  several  cases  herein  before  specified ;  and 
every  person  swearing,  affirming  or  declaring,  in  any  such  form,  or  ii^ 
any  form  authorised  by  law,  shall  be  deemed  to  have  been  lawfully 
sworn,  and  to  be  guilty  of  perjury  for  corruptly  or  falsely  swearing, 
affirming  or  declaring  in  any  such  form,  in  the  same  manner  as  if  he 
had  sworn  by  laying  his  hand  upon  the  gospels,  and  kissing  the  same. 


TITLE  IV. 

OF  THE  TRIAL  OF  ISSUES  OF  FACT. 

Art.  1. — General  provisions  concerning  trials,  and  the  proceedings  preparatory  thento* 

Art.  2. — Of  the  return  and  summoning  of  jurors. 

Art.  3. — Of  special  juries. 

Art.  4. — Of  trial,  and  its  incidents. 

ARTICLE  FIRST. 

General  Provisions  concerning  Trials^  and  the  Proceedings 

preparatory  thereto. 

8bc.  1.  Issues  of  &ct  to  be  tried  at  circuit;  when  at  bar. 
2.  In  what  counties  certain  actions  to  be  tried. 

8.  CoBiequences  of  not  laying  suits  against  public  officers,  in  pn^»er  coanty. 
4.  All  issues  of  foctto  be  tried  by  jury  or  referees. 
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tee.  6u  CSfamit  raUt  finr  tffadf  fay  joiy;  tiidr  eontcoti.  ART.  i. 

8.  WlieB  to  be  filed,  no  seal  neeesftrj.  Ice.  ^^^V^^ 
7.  NoCieea  of  trial  to  be  teired  foarteen  dayi  prerioiuly. 

&  NoCiee  oTurae  to  be  senredon  eleik,  four  daji  pnriovaly. 

9.  Ycnina  aboliahed,  except  for  foreign  juries. 

10  Ml  11.  Foreign  jnries  bow  obtained  and  summoned. 

S  !•  All  issues  of  fact  which  shall  be  joined  in  the  court  of  chance-  Trab  of  it- 
17,  or  in  any  surrogate's  court,  and  which  shall  be  sent  to  the  supreme  "^  **''^*' 
court  for  trial ;  and  all  issues  of  fact  joined  in  the  supreme  court; 
diall  be  tried  at  a  circuit  court,  or  sittings  of  the  supreme  court,  in  the 
proper  county ;  unless  the  supreme  court  shall,  on  the  motion  of  either 
party,  in  cases  of  great  difficulty,  or  which  require  great  examina- 
tion, order  such  trial  to  be  had  at  the  bar  of  the  said  court^ 

S  t.  Issues  of  fact  joined  in  such  actions,  shall  be  tried  in  the  pro-  h  wint 
per  county,  as  follows :  •*~"**^ 

1.  Actions  for  the  recovery  of  any  real  estate,  or  for  the  recovery  Aetionsie- 
of  possession  of  real  estate,  actions  for  trespass  on  land,  and  actions  for  ifi^^kMi!!! 
trespass  on  the  case  for  injuries  to  real  estate,  shall  be  tried  in  the 

county  where  the  subject  of  the  action  shall  be  situated : 

2.  Actions  of  trespass  for  injuries  to  the  person ;  and  actions  on  the  c,rteia  ae- 
caae  jbr  injuries  to  the  person,  or  personal  property ;  shall  be  tried  in  j^^  ''^ 
the  county  where  the  cause  of  action  arose : 

3.  Actions  of  slander,  for  libels,  and  all  other  actions  for  wrongs,  AedoM 
un  opon  contracts,  shall  be  tried  in  the  county  where  the  venue  shall  tlSSSf. 
he  laid,  unless  the  court  shall  deem  it  necessary  for  the  convenience 

of  parties  and  their  witnesses,  or  for  the  purposes  of  a  fair  and  im- 
partial trial,  to  order  such  issues  to  be  tried  in  some  other  county ;  in 
which  case,  the  same  shall  be  tried  in  the  county  so  designated : 

And  the  court  shall  have  power  to  change  the  venue  in  any  of  the  G«o«a]pow. 
actions  specified  in  this  section,  when  it  shall  appear  that  a  fair  and"®^***"*' 
impartial  trial  cannot  be  had  in  the  county  in  which  such  venue  is 
Iaid.» 

i5  3.  In  suits  against  public  officers,  or  against  any  person  special-  g^its  «niMt 
fy  appointed  to  execute  the  duties  of  such  officers,  for  any  act  doneSSi*^* 
b^  them  by  virtue  of  their  offices  respectively,  and  in  suits  against 
other  persons,  who,  by  the  commandment  of  such  officers,  or  in  their 
aid  or  assistance,  do  any  thing  touching  the  duties  of  such  office, 
which  are  required  by  law  to  be  laid  in  the  county  where  the  fact 
happened,  if  it  shall  not  appear  on  the  trial,  that  the  cause  of  such  ac- 
tion arose  within  the  county  where  such  trial  is  had,  the  jury  shall  be 
discharged,  and  judgment  of  discontinuance  shall  be  rendered  against 
the  plaintiff.^' 

34.  All  issues  of  fact  joined  in  any  court,  proceeding  according  Tri«b  to  be 
to  the  course  of  the  common  law,  shall  be  tried  by  a  jury,  except  in  S&i!* 
those  cases  where  a  reference  shall  be  ordered ;  and  trials  by  battle 


(27)lS.L.p.8a6,§l;  Ib.p.51,§6.    (26)  n».  p.  825,  §  1.    (29)  lb.  p.  165,  §  1. 

VOL.  n.  52 
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T1TLE4.  and  I7  the  gnmd  assize,  and  all  Other  modes  of  trial,  except  bgrmjvj, 
^■^"^'^^^^  or  by  referees,  are  hereby  forever  abolished.** 

ciKoit  loDt.  $  5.  The  party  entitled  to  bring  any  such  issue  to  trial  at  a  drcmt 
court  or  sittings,  shall  make  out  a  transcript  of  the  pleading  in  the 
cause  relating  to  such  issue,  with  an  entry  therein,  that  the  issue  or 
issues  so  joined,  are  ordered  by  the  court  to  be  tried  at  the  circuit 
court  or  sittings  at  which  the  same  may  be  triable,  without  any  re- 
spite of  the  jury,  or  award  of  process  for  their  appearance  at  the  next 
or  any  other  term  of  the  supreme  court,  and  without  any  nm  prim 
clause.'^ 

wtoratoiw      $  6.  Such  transcript  shall  be  denominated  a  circuit  roll,  and  diall 

w  imm.     be  filed  with  the  clerk  of  the  court  at  which  such  issue  or  issues  are 

to  be  tried ;  but  no  such  transcript  shall  be  necessary,  unless  the 

cause  is  to  be  tried  at  a  circuit  court,  nor  shall  a  seal  to  such  roll  in 

any  case  be  necessary. 

PoorfMo  S  7.  Written  notice  of  trial  of  every  issue  of  fact,  shall  in  all  cases 

oftriab.  ^  be  served  at  least  fourteen  days  before  the  first  day  of  the  court  at 
"^ich  such  trial  shall  be  intended  to  be  had.'^ 

SffTioffooiM  2  8.  A  note  of  the  issue  joined  in  any  cause  which  is  to  be  tried, 
shall  be  served  on  the  clerk  of  the  court  in  which  the  same  is  to  be 
tried,  at  least  four  days  before  the  opening  of  such  court.^ 

TMfiwaM.  S  9.  It  shall  not  be  necessary,  in  any  case  to  issue  or  award  any 
venire  for  the  summoning  of  jurors  to  attend  any  circuit  court  or  sit- 
tings, court  of  common  pleas  or  mayor's  court,  except  when  a  foreign 
jury  shall  be  ordered. 

BaCftDow^      S  10.  Whenever  a  foreign  jury  shall  be  ordered  by  any  court,  a 
jortM.        venire  for  that  purpose  shall  issue  to  the  sherifi*  of  the  proper  county, 

who  shall  give  notice  of  the  same  to  the  clerk  of  such  coun^,  at  least 

twenty  days  before  the  return  of  such  venire, 

ISlfcllA  S  1  !•  I'he  clerk  to  whom  such  notice  shall  have  been  given,  diaD 
draw  the  names  of  twenty-four  persons  from  the  lists  returned  to  him 
by  the  town  officers,  in  the  same  manner  as  jierein  after  directed 
with  respect  to  ordinary  juries,  and  shall  deliver  a  certified  list  of  tbe 
names  so  drawn  to  such  sheriff,  who  shall  summon  them  as  in  other 
cases. 

ARTICLE  SECOIVD. 

Of  the  Return  and  Summoning  of  Jurors. 

See.  12.  Certain  town  officers  to  aiiemble,  to  make  jury  lifts. 
18.  Qnalificationj  of  penons  to  be  gelected  at  jorort. 

14.  In  certain  coimtief,  qualification  as  to  property. 

15.  Duplicate  lists  of  jorors,  when  made,  where  to  be  filed. 
IS.  Ballots  of  names  retnmed,  to  be  made  by  county  clerk. 

17.  Term  of  seryice  of  persons  returned. 

18.  New  lists  to  be  made  erery  third  year  by  town  officers. 


(80)1R.  L.p.60,§l.    (81)  lb.  p.  826,  §  2.    (82)Ib.§S.    (88)  Ih.  flit 
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Ssc.  19.  Proeeediagv  by  t«wii  offieen  for  that  purpose.  ART-  S. 

20.  County  clerk  to  destroy  the  old,  and  make  new  balloti.  V^^V^^ 

21.  Wards  in  New- York,  towns ;  powers  of  common  council. 

22.  Piecedii^  prorisions  applied  to  proceedings  in  New-Tortc. 
28.  ProriaioBs  reapecting  other  cities. 

24.  When  jurors  to  be  drawn  to  serve  at  courts;  their  number. 
26.  Notice  of  drawing,  how  to  be  published  and  serred. 

26.  Duty  of  sheriff  and  county  judge  notified,  to  attend  drawing. 

27.  If  they  neglect,  other  judge  and  justices  to  be  notified. 

28.  What  officers  to  be  present  at  drawing  of  jury. 

29.  Bfanner  of  eoodocting  drawing. 

SO.  Jurors  when  and  how  to  be  summoned,  return  thereof. 

81.  Copy  of  list  of  jurors  drawn,  to  be  furnished  to  applicants. 

82.  Fine  to  be  imposed  on  defaulting  jurors. 

83.  Cases  in  which  persons  shall  be  discharged  from  serving. 
34.  Ballot  containing  name  of  person  discharged,  to  be  destroyed. 

86.  Cases  in  which  jurors  shall  be  excused  from  serving. 
36.  Ballots  how  disposed  of  on  adjournment  of  court. 

87.  Clerks  of  certain  courts  in  New- York,  to  deliver  lists  to  county  clerk. 

88.  Duty  of  county  cleik  of  New-Yuik,  thereupon. 

89.  When  drawing  to  be  made  from  second  bosc 

•40.  Old  ballots  to  be  destroyed  on  new  returns  of  jurors,  &c. 

41.  When  additional  jurors  may  be  directed  by  circuit  judge. 

42.  Order  when  to  be  served  on  county  clerk;  his  proceedings. 

43.  New  panels  may  be  ordered  by  courts  in  New- York. 

44.  Jurors  how  summoned  and  returned. 

45.  Former  jurors  to  be  discharged.  Sec. 

S  12.  The  supervisor,  town  clerk  and  assessors  of  the  several  towns  Townooken 
of  this  state,  shall  assemble  on  the  first  Monday  of  July  next  after  maks*!^ 
this  Chapter  shall  commence  and  take  effect  as  a  law,  at  such  place 
in  their  respective  towns  as  shall  be  appointed  by  the  supervisor,  or 
in  his  absence,  or  in  case  of  a  vacancy  in  his  office,  by  the  town  clerk, 
for  the  purpose  of  making  a  list  of  persons  to  serve  as  jurors.'^ 

S  13.  The  said  town  officers,  when  so  assembled,  shall  proceed  to  wbotoiw 
select  from  the  names  of  those  assessed  on  the  last  assessment  rolb  of  jur^  ** 
the  town,  suitable  persons  to  serve  as  jurors ;  and  in  making  such  se- 
lection, they  shall  take  the  names  of  such  only  as  are, 

1.  Male  inhabitants  of  the  town,  not  exempt  from  serving  on 
juries: 

2.  Of  the  age  of  twenty-one  years  or  upwards,  and  under  sixty 
years  old : 

8.  Who  are  at  the  time  assessed  for  personal  property  belonging  to 
(hem  in  their  own  right,  to  the  amount  of  two  hundred  and  fifty  dol- 
lars, or  who  shall  have  a  freehold  estate  in  real  property  in  the  coun- 
ty, belonging  to  them  in  their  own  right,  or  in  the  right  of  their 
wives,  to  the  value  of  one  hundred  and  fifty  dollars : 

4.  In  the  possession  of  their  natural  faculties,  and  not  infirm  or  de- 
crepit: 

6.  Free  from  all  legal  exceptions,  of  fair  character,  of  approved  in- 
tegrity, of  sound  judgment  and  well  informed. 

S  14.  Every  person  residing  in  either  of  the  counties  of  Niagara,  proMrty 
Erie,  Chautauque,  Cattaraugus,  Allegany,  Genesee,  Orleans,  Monroe,  STmSS! 


eouatles. 


(S4)1R.  L.p.8»,$18. 
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TITLE  4.  Livingston,  Jefferson,  Lewis,  St.  Lawrence  and  Franklin,  who  does 
^'^^^'^^  not  possess  either  of  the  qualifications  specified  in  the  third  subdivi- 
sion of  the  last  section,  but  is  qualified  in  all  other  respects,  and  who 
shall  have  been  assessed  on  the  last  assessment  roll  of  the  town  ibr 
land  in  his  possession  which  he  holds  under  contract  for  the  purchase 
thereof,  upon  which  improvements  shall  have  been  made  to  the  value 
of  one  hundred  and  fifty  dollars,  and  who  shall  own  such  improve- 
ments, shall  be  deemed  qualified  to  serve  as  a  juror ;  and  the  town 
officers  authorised  to  select  and  return  jurors,  may  take  the  names  of 
such  persons.** 

Listaofju-  S  15.  Duplicate  lists  of  the  persons  so  selected,  with  their  addi- 
u^*Zc.  tions  and  places  of  residence,  shall  be  made  out  and  signed  by  the 
town  officers  so  assembled,  or  the  major  part  of  them ;  and  within 
ten  days  after  the  first  Monday  in  July  before  mentioned,  one  of  the 
said  lists  shall  be  transmitted  to  the  county  clerk,  and  the  other  of 
the  said  lists  shall  be  filed  with  the  town  clerk. 

Bniiouitoiw      §  16.  On  the  first  Monday  of  August  ailer  the  said  lists  shall  have 
•ouiiry  dwk.  boon  SO  rctumcd,  the  clerk  of  the  county  shall  write  the  names  con- 
tained in  said  lists,  with  their  additions  and  places  of  residence,  on  se- 
parate pieces  of  paper,  and  deposit  the  same  in  a  box  to  be  provided 
and  kept  for  that  purpose. 

T«rm  offer-  S  17.  The  porsous  whoso  names  shall  be  so  returned,  shall  serve 
as  jurors  for  three  years,  and  until  other  lists  from  their  respective 
towns  shall  be  returned  and  filed. 

N«w  Utf«  in  S  18.  On  the  first  Monday  in  July  in  each  third  year  after  the  first 
Tiii?  selection  and  return  of  jurors  as  herein  before  directed,  the  supervi- 
sor, town  clerk  and  assessors,  shall  assemble  at  the  place  appointed 
by  the  supervisor,  or  in  case  of  his  absence,  or  a  vacancy  in  his  office, 
by  the  town  clerk,  and  shall  make  out  new  duplicate  lists  of  pers(X)s 
to  serve  as  jurors  for  the  then  ensuing  three  years ;  and  shaU  file  such 
list  with  the  town  clerk,  and  return  a  duplicate  to  the  coun^  clerk, 
as  herein  before  directed. 

ProoMiUnci.  S  Id.  In  making  such  selection  the  said  town  officers  shall  pro- 
ceed as  herein  before  directed  in  respect  to  the  first  selection  of  ju- 
rors. 

DntTorouoo.  S  20.  Upon  receiving  such  new  lists,  the  county  clerk  shall,  on 
^  ^'  the  first  Monday  of  August  thereafter,  destroy  the  ballots  deposited 
in  the  box  kept  by  him,  and  shall  write  the  names  of  the  jurors  so  re- 
turned on  separate  pieces  of  paper,  and  deposit  them  in  a  box,  in  the 
same  manner  in  all  respects,  as  herein  before  prescribed  on  the  return 
of  the  first  list  of  jurors. 

Lbtsfrom        S  21.  In  the  city  and  county  of  New- York  each  ward  shall  be 
NS«rTork.   deemed  a  town,  for  the  purpose  of  returning  jurors;  and  the  common 

(S5)  Lswi  of  1815,  p.  258;  lb.  on819,  p.  160;  lb.  of  1826,  p.  79;  lb.  011817,  p. 
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ooQDcil  of  the  said  ciQr  shall  providey  by  cnrdinance,  the  manner  in   art  a 
which,  and  how  often,  such  selection  shall  be  made,  and  the  officers 
and  persons  by  whom  it  shall  be  conducted.'^ 

S  82.  The  proyisions  herein  contained  respecting  the  persons  to  be  '^^^^ 
selected  as  jurors,  the  return  of  the  lists  to  the  county  clerk,  the  deposit  tiMm. 
of  the  names  of  the  persons  returned,  and  the  destruction  of  the  former 
names,  upon  the  coming  in  of  a  new  return,  shall  apply  to  the  ciQr 
and  county  of  New- York,  and  to  the  officers  who  shall  be  appointed  by 
the  conunon  council  thereof,  to  make  such  returns. 

S  83.  The  sereral  wards  of  the  cities  of  Albany,  Troy,  Hudson  and  u>i>  ^  ••Mr 
Schenectady,  shall  be  considered  towns,  for  the  purposes  of  the  previa 
sions  of  this  Title,  in  respect  to  the  return  of  jurors;  and  the  superyi- 
mon  and  assessors  of  such  wards  respectirely,  shall  execute  the  duties 
Iierein  enjoined  upon  the  supervisors,  assessors  and  town  clerks  of  the 
eereral  towns  in  this  state ;  except  that  a  duplicate  of  the  returns  of 
j  urors  made  by  them,  shall  be  filed  in  the  office  of  the  clerk  of  the  ci^ 
in  which  such  ward  may  be  situated.'*' 

S  84.  Fourteen  days  before  the  holding  of  any  circuit  court  or  sit- 


tings, or  of  any  special  court  of  oyer  and  terminer,  when  no  circuit  is  ^^ 

appointed  to  be  held  at  the  same  time,  or  of  any  court  of  common  pleas 
«or  mayor's  court,  and  in  the  city  and  county  of  New-York,  before  the 
Scolding  of  the  superior  court  of  law,  or  the  court  of  general  sessions, 
'^he  clerk  of  the  county  in  which  such  court  is  to  be  held,  shall  draw 
tiie  names  of  thirty-six  persons,  to  serve  as  jurors  at  such  court,  and 
^ny  number  in  addition  thereto,  that  shall  have  been  ordered  accord- 
ing to  law.*® 

S  85.  At  least  six  days'  notice  of  such  drawing  shall  be  given  by  Notio«ar 
^uch  clerk,  by  publishing  the  same  in  a  newspaper  of  the  county,  if 
there  be  any,  and  if  not,  by  affixing  such  notice  on  the  outer  door  of  the 
Ixrase  where  the  court  for  which  such  jury  is  to  be  drawn,  b  about  to 
he  held.  A  copy  of  such  notice  shall  also  be  served  on  the  sheriff  of 
the  county,  and  upon  the  first  or  some  other  judge  of  the  county  courts, 
at  least  three  days  previous  to  the  time  appointed  therein  for  drawing. 

S  86.  At  the  time  so  appointed,  it  shall  be  the  duty  of  the  sheriff  Duty  of  •b*. 
of  the  county,  in  person,  or  by  his  under-sheriff,  and  of  the  first  or  tyjudg*. 
other  county  judge  on  whom  such  notice  shall  have  been  served,  to 
attend  at  the  clerk's  office  of  the  county,  to  witness  the  drawing  of 
such  jury. 

S  87.  If  the  sheriff  or  county  judge  so  notified  do  not  appear,  the  whenjM 
clerk  shall  adjourn  the  drawing  of  such  jury  to  the  next  day,  and  diall,  iwaoofltd. 
by  written  notice,  require  the  delinquent  sheriff  or  judge,  or  some  oth- 
er county  judge,  or  any  two  justices  of  the  peace,  to  attend  such  draw- 
ing on  the  adjourned  day. 

(86)  L«wi  of  1885,  p.  131.    (87)  1  R.  L.  p.  829,  §  18.    (88)  lb.  p.  92B,  §  11. 
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TITLE*.      3  28.  If  at  the  adjourned  day,  the  sheriff  or  under-sherifl^  audi 

^JjJ^^^^  county  judge  or  justice  of  the  peace,  appear,  or  if  any  two  countjr 

jjj«»*«     judges  or  justices  of  the  peace  appear,  but  not  otherwise,  theclerk 

shall  proceed,  in  the  presence  of  the  officers  so  appearing,  to  draw  the 

JJjJjof  S  29.  The  clerk  shall  conduct  such  drawing  as  follows: 

BoxtoiM  1.  He  shall  shake  the  box  containing  the  names  of  jurors  returned 

******"*  to  him,  so  as  to  mix  the  slips  of  paper  on  which  such  names  were  writ- 
ten, as  much  as  possible : 
S""*tob!'^  2.  He  shall  then  publicly  draw  out  of  the  said  box,  as  many  of  the 
drawn.  gaid  slips  of  paper  containing  such  names,  as  there  shall  be  jurors  re- 
quired by  law  or  specially  ordered  for  such  court : 
d^^'tohi  *•  "^  roinute  of  the  drawing  shall  be  kept  by  one  of  the  attending 
ratwed.       officers,  in  which  shall  be  entered  the  name  contained  on  erery  slip  of 

paper  so  drawn,  before  any  other  such  slip  shall  be  drawn : 
NMnetof^      4.  If,  after  drawing  the  whole  number  required,  the  name  of  any 
»•  to  b«d« '  person  shall  appear  to  have  been  drawn  who  is  dead,  or  become  in- 
sane, or  who  has  permanently  removed  from  the  county,  to  the  know- 
ledge of  the  clerk  or  any  other  attending  officer,  an  entry  of  such  &ct 
shall  be  made  in  the  minute  of  the  drawing,  and  the  slip  of  paper  con- 
taining such  name  shall  be  destroyed : 
otbm  nuDw      6.  Another  name  shall  then  be  drawn,  in  place  of  that  contained 
on  the  slip  of  paper  so  destroyed,  which  shall  be  in  like  manner  enter- 
ed in  the  minutes  of  the  drawing: 
SrSSS.      ^-  ^^  ^^  proceedings  shall  be  had  as  often  as  may  be  necessaiy, 
Md.  until  the  whole  number  of  jurors  required  shall  have  been  drawn: 

Minoto  to  b«  7.  The  miuutc  of  the  drawing  shall  then  be  signed  by  the  clerk  and 
SmS^  the  attending  officers,  arnl  shall  be  filed  in  the  clerk's  office : 
cvrtiSM  utt  8.  A  list  of  the  names  of  the  persons  so  drawn,  with  their  additions 
•>mi#.  and  places  of  residence,  and  specifying  for  what  court  they  were  drawn, 
shall  be  made  and  certified  by  the  clerk  and  the  attending  officers,  and 
shall  be  delivered  to  the  sheriff  of  the  county. 

Sammoiiiaf  S  30.  The  sheriff  shall  summon  the  persons  named  in  such  list,  to 
juTOfT""**^  attend  suet  court,  at  least  six  days  previous  to  the  sitting  thereof  by 
giving  personal  notice  to  each  person,  or  by  leaving  a  written  notice 
at  his  place  of  residence,  with  some  person  of  proper  age.  He  shall 
return  the  said  list  to  the  court,  at  the  opening  thereof  specifying 
those  who  were  summoned,  and  the  manner  in  which  each  person 
was  notified.** 

c«iN«onuto     S  81.  It  shall  be  the  duty  of  the  county  clerk,  and  of  the  sheri^  ^ 
^"^   furnish  any  person  applying  therefor,  and  paying  the  fees  allowed  by 
law  for  the  same,  a  copy  of  the  list  of  jurors  drawn  to  attend  any 
court.*® 

(88)  1  R.  L.  p.  828,  §  11  Ac  19.    (40)  lb.  §  16. 
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S  32.  The  court  to  which  any  list  of  jurors  so  drawn  shall  be  re-    art.  t. 


Fines  on 


'^ 


tamed  by  the  sheriff,  shall  impose  a  fine,  not  exceeding  twenty-five 
dollars,  for  each  day  that  any  person  duly  summoned  as  a  juror,  shall,  j^^t!^ 
without  reasonable  cause,  neglect  to  attend.  But  if  it  appear  by  such 
return,  that  any  person  was  notified  by  leaving  a  written  notice  at  his 
place  of  residence,  the  court  shall  suspend  such  fine,  until  the  default- 
ing juror  shall  be  notified,  as  provided  by  law. 

5  33.  The  court  shall  discharge  any  person  from  serving  on  a  jury,  Penou  who 
in  the  following:  cases :  eha^  irom 

,  Mnring. 

1.  When  it  shall  satisfactorily  appear  that  such  person  is  not,  at  the 
time,  the  owner,  in  his  own  right,  or  in  the  right  of  his  wife,  of  a 
freehold  estate  in  real  property,  situated  within  the  county,  of  the 
value  of  one  hundred  and  fifty  dollars,  and  is  not  the  owner  of  person- 
al property  to  the  value  of  two  hundred  and  fifty  dollars ;  and  in  the 
coonties  specified  in  the  preceding  fourteenth  section,  that  such  person 
is  not  possessed  of  the  property  qualification  therein  required : 

2.  When  it  shall  appear  that  such  person  is  under  twenty-one  years 
of  age,  or  over  sixty  years  of  age  ;  or  that  he  is  not  in  possession  of 
any  of  his  rational  faculties : 

3.  When  there  is  any  legal  exception  against  such  person : 

4.  When  such  person  is  a  non-commissioned  officer,  musician  or 
priytte  of  any  uniformed  company  or  troop,  and  is  duly  equipped  and 
uniformed,  according  to  law,  and  shall  claim  such  exemption.  The 
eridence  of  such  exemption  shall  be  the  certificate  of  the  command- 
ing officer  of  the  company  or  troop,  that  the  person  claiming  the  same 
is  a  member  of  such  company,  and  is  duly  equipped  and  uniformed, 
according  to  law.  Such  certificate  must  be  dated  within  three 
months  of  the  time  of  presenting  the  same ;  and  the  signature  must 
be  verified  by  oath.  Every  such  certificate  shall  be  filed  with  the 
clerk  of  the  court  to  which  it  shall  be  offered : 

6.  When  such  person  is  a  member  of  any  company  of  firemen,  duly 
organized  according  to  law :    . 

6.  When  such  person  is  in  the  actual  employment  of  any  glass. 
Cotton,  linen,  woollen  or  iron  manufacturing  company,  by  the  year, 
Uionth  or  season : 

7.  When  such  person  is  a  superintendent,  engineer  or  collector  of 
any  canal  authorised  by  the  laws  of  this  state,  any  portion  of  which, 
ahall  be  actually  constructed  and  navigated : 

8.  When  such  person  is  a  minister  of  the  gospel,  or  teacher  in  any 
College  or  academy,  or  when  such  person  is  or  shall  be  specially  ex- 
empted by  law  from  serving  on  juries.** 

S  34.  When  the  court  shall  have  discharged  any  juror,  for  any  ofB^ottow 
the  causes  in  the  last  section  specified,  the  clerk  shall  destroy  the  bal- 
lot containing  the  name  of  such  juror. 

(41)  1 R.  L  p.  886,  §  28;  Lawi  of  1817,  p.  64. 
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TITLE  4.  $  35.  The  court  to  which  any  person  shall  be  returned  as  a  juior, 
^^^^^''^^^  shall  excuse  such  juror  from  serving  at  such  court,  whenever  it  shall 
toiwttieiu-  appear, 

1.  That  he  is  a  practising  physician,  and  has  patients  reqoiriiig  hii 
attention:  or, 

2.  That  he  is  a  surrogate,  or  justice  of  the  peace,  or  executes  any 
other  civil  office,  the  duties  of  which  are,  at  the  time,  incoDsistBit 
with  his  attendance  as  a  juror : 

8.  That  he  is  a  teacher  in  any  school,  actually  employed  and  ser?- 
ing  as  such : 

4.  When,  for  any  other  reason,  the  interests  of  the  public,  or  of  the 
individual  juror,  will  be  materially  injured  by  such  attendance ;  or  his 
own  health,  or  that  of  any  member  of  his  family,  requires  his  absence 
from  such  court : 

And  when  any  person  shall  be  so  excused  from  serving,  his  name 
shall  be  returned  to  the  box  from  which  it  was  taken. 

BaUoti  how  §  36.  After  the  adjournment  of  any  court  at  which  any  jurors  shall 
have  been  returned,  as  herein  provided,  the  clerk  shall  deposit  the 
ballots  containing  the  names  of  those  who  attended  and  served  as  ju- 
rors, in  a  box  distinct  from  that,  from  which  they  were  taken ;  uad 
the  ballots  containing  the  names  of  those  who  did  not  appear  and 
serve  as  jurors,  which  shall  not  have  been  destroyed,  shall  be  return- 
ed to  the  box  from  which  they  were  taken.*^ 

Certain  liau  $  37.  The  clerk  of  the  circuit  court  and  sittings,  the  clerk  of  the 
tocoanty  courts  of  oyer  and  terminer  and  general  sessions,  and  the  clerk  of 
York*  *^  the  superior  court  of  law  in  the  city  and  county  of  New- York,  with- 
in one  week  after  the  termination  of  every  sitting  of  their  respective 
courts,  shall  deliver  to  the  clerk  of  the  city  and  county  of  New-York, 
a  certified  list  of  all  the  jurors  who  were  returned  to  such  court,  and 
shall  specify  therein, 

1.  Those  who  appeared  and  served : 

2.  Those  who  were  discharged  on  account  of  their  being  exempt 
from  serving  on  juries,  or  on  account  of  their  being  unqualified : 

8.  Those  who,  for  any  other  reason,  were  excused  from  serving, 
and  those  who  made  default  in  appearing  and  serving.^^ 

Hit  doty  S  38.  The  county  clerk  shall  return  to  the  box  from  which  they 

were  taken,  the  names  of  those  jurors  who  appear,  from  such  certified 
list,  to  have  been  excused  from  serving,  or  to  have  made  default  in 
their  appearance ;  he  shall  destroy  the  ballots  containing  the  names  of 
those  who  were  discharged  on  account  of  their  being  exempt,  or  on 
account  of  their  being  unqualified ;  and  he  shall  deposit  the  ballots 
containing  the  names  of  those  who  appeared  and  served,  in  a  separate 
box,  distinct  from  that  from  which  they  were  taken. 

(42)  1  R.  L.  p.  885,  §  11.    (43)  lb.  p.  829,  §  12. 


thereon. 
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S  39.  If  at  the  time  of  drawing  any  jury  by  the  clerk,  as  herein    art.  t 
provided,  there  shall  not  be  a  sufficient  number  of  ballots  remaining  ^^T^^^ 
in  the  first  box  in  which  they  were  deposited,  after  drawing  all  that  nj^wcond 
may  be  therein,  the  clerk  shall  proceed  to  draw  the  necessary  num- 
ber from  the  second  box  herein  before  mentioned,  containing  the 
names  of  those  jurors  who  have  before  served ;  and  shall  continue  to 
draw  from  such  box,  until  a  new  return  of  jurors  be  made  by  the 
town  officers,  as  herein  provided. 

S  40.  Upon  every  new  return  of  jurors  being  made,  the  clerk  diall  when  ou 
destroy  all  the  ballots  remaining  in  either  of  the  boxes  provided  by  ueMroyod. 
him,  and  shall  proceed  to  make  out  new  ballots,  and  deposit  and 
draw  them  in  the  same  manner  herein  prescribed  in  relation  to  the 
first  return  of  jurors. 

S  41.  Whenever,  in  the  opinion  of  any  circuit  judge,  more  than  cinmitiudfa 
thirty-six  jurors  shall  be  required  to  attend  any  circuit  court  or  court  more  juron. 
of  oyer  and  terminer,  he  may,  by  an  order  under  his  hand,  direct  such 
additional  number  of  jurors  as  he  shall  deem  necessary,  not  exceed- 
ing twenty-four,  to  be  drawn. 

S  42.  Such  order  shall  be  served  on,  and  filed  with,  the  clerk  of  ordorwbM 
the  county  in  which  such  court  is  to  be  held,  at  least  twenty  days  pre-  &e. 
vious  to  the  day  appointed  for  the  commencement  thereof;  and  the 
said  clerk  shall  thereupon  draw  the  number  specified  in  such  order, 
in  addition  to  the  number  of  thirty-six,  and  shall  proceed  therein  in  all 
rejects,  in  the  same  manner  herein  prescribed. 

S  43.  Any  judge  holding  any  sittings  or  circuit  court  in  the  city  New  panel* 
and  county  of  New- York,  the  judge  or  judges  holding  the  superior  York.^ 
court  of  law,  the  judge  holding  the  court  of  common  pleas,  or  holding 
the  court  of  general  sessions  of  the  peace,  in  the  said  city  and  county, 
may,  during  the  continuance  of  any  such  court,  as  often  as  it  may  be 
necessary,  order  a  new  panel  of  thirty-six  jurors  to  be  drawn  to  at- 
tend such  court.  Upon  such  order  being  served  on  the  clerk  of  the 
city  and  county  of  New- York,  he  shall  proceed  to  draw  the  jurors  so 
ordered,  and  deliver  a  list  of  the  names  drawn,  to  the  sheriff,  in  the 
same  manner  as  herein  provided  in  relation  to  other  jurors.^^ 

S  44.  The  sherifi*  shall  summon  such  jurors  in  the  manner  herein  ib. 
directed  respecting  the  first  jury  drawn,  and  shall  in  like  manner  re- 
turn the  names  of  those  summoned  to  the  court. 

S  45.  Upon  the  attendance  of  such  new  jurors,  the  former  jurors  Former  ju- 
shall  be  discharged,  and  all  trials  and  proceedings  in  such  court  shall  duchirfed, 
be  had  before  such  new  jurors,  in  the  same  manner  as  the  same  might 
have  been  had  before  such  former  jurors. 


(44)  1  R.  L.  p.  8S7,  §  6. 
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TITLE  4.  ABTICIiE  THIBJ>» 

^"^^"^^^^  Of  Special  Juries. 

Sac.  4S.  When  ■peeUl  jwiei  my  be  ordered. 

47.  Notice  of  itriking  jury  to  be  giren. 

48.  Mode  of  proceeding  to  itrike  jury. 

48.  Duty  of  iherilf  in  imrnnon  ing  juron  itrock. 
60.  Jury  for  trial  how  formed  from  thoie  selected. 
51.  When  other  pertoni  to  itrike  jury  initead  of  clerk. 
82.  Expente  of  itriking  jury  by  whom  to  be  paid. 

When  they  S  46.  When  it  shall  appear  to  the  supreme  court,  or  to  any  ooart 
may^beor-  ^f  common  pleas,  in  which  any  cause  shall  be  pending,  that  a  fidr  and 
impartial  trial  will  be  more  likely  to  be  obtained  by  having  a  struek 
jury,  or  that  the  importance  or  intricacy  of  the  cause  requires  such  a 
jury,  such  court  shall  order  a  special  jury  to  be  struck  for  the  trial  of 
such  cause.*^ 

Noiiea  of         S  47.  The  party  obtaining  such  order,  shall  give  notice,  eight  days 
'^'^^^'       previously,  of  the  time  when  he  will  attend  before  the  clerk  of  the 

county  in  which  the  venue  in  such  action  is  laid,  for  the  purpose  of 

having  such  jury  struck. 

Mode  of  S  48.  At  the  time  appointed,  the  clerk  of  the  county  shall  attend 

SmS^.^  ^i  his  office,  with  the  original  lists  of  the  jurors  returned  to  him  by  the 

officers  of  the  several  towns,  who  are  then  liable  to  serve,  and  in  the 

presence  of  the  parties,  or  their  counsel,  shall  proceed  to  strike  a  jury 

as  follows : 

1.  The  clerk  shall  select  from  such  lists  the  names  of  forty-eight 
persons,  whom  he  shall  deem  most  indifferent  between  the  parties, 
and  best  qualified  to  try  such  cause : 

2.  The  party  on  whose  application  such  struck  jury  was  ordered,  or 
his  attorney,  shall  then  first  strike  out  one  of  the  said  names,  and  the 
opposite  party  or  his  agent  shall  strike  out  another  of  such  names,  and 
so  alternately  until  each  party  shall  have  striken  out  twelve  names: 

8.  If  either  party  shall  fail  to  attend  at  the  time  and  place  of  strik- 
ing such  jurors,  or  shall  neglect  to  strike  out  any  names  accsording  to 
the  foregoing  provisions,  the  clerk  shall  strike  for  such  party: 

4.  The  clerk  shall  thereupon  make  out  a  list  of  the  names  of  the 
twenty-four  persons  not  stricken  out,  and  certify  the  sanoe  to  be  the 
persons  drawn  to  serve  as  jurors  pursuant  to  the  order  of  the  court, 
and  shall  deliver  such  list  so  certified  to  the  sheriff  of  the  county. 

How  ram-  S  49.  The  sheriff  shall  sumnaon  the  persons  whose  names  are  oon- 
tained  on  the  lists  so  delivered  to  him  by  the  cleik,  in  the  same  man- 
ner as  other  jurors  are  required  to  be  summoned,  and  shall  return  the 
names  of  those  sunmioned  to  the  court  at  which  they  are  required  to 
appear  as  jurors. 

Forming  S  50.  A  jury  shall  be  forn^  in  the  manner  herein  afler  directed 

^'"^*  with  respect  to  other  jurors,  from  the  persons  so  summoned  and  ap- 

pearing, who  shall  try  the  cause  in  which  such  struck  jury  shall  have 

(46)  1  R.  L.  p.  883,  §  22. 
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beoi  ordered ;  bat  the  court  diall  have  the  same  power  to  excoae  or   ^'^ 
discharge  any  such  juror,  as  in  other  cases. 

$  51.  If  it  shall  appear  to  the  court  to  which  any  application  for  a 
struck  jury  shall  be  made,  that  the  clerk  of  the  counQr  is  interested  in  lotonndi^ 
the  cause,  related  to  either  of  the  parties,  or  not  indifibrent  between 
them,  such  court  shallappoint  two  proper  persons  to  strike  such  jury. 
The  persons  so  appointed  dhall  possess  all  the  powers  herein  confer- 
red upon  the  clerk  in  relation  to  the  striking,  certifying  and  deliver- 
ing to  the  sheriff  the  names  of  the  persons  struck  as  jurors,  and  the 
sheriff  shaH  in  like  manner  summon  the  persons  so  selected. 

S  5S*  The  expense  of  striking  a  jury  shall  be  paid  by  the  party  ap-  ^jvhm  of 
pljringlbr  the  same,  and  shall  not  be  taxed  in  the  costs  of  the  suit^ 

ARTICLE  FOURTH. 

Of  Trials  and  its  Incidents. 


8M.SB.TiMlftobe]uidbjjiironretnni«d;  joiyof  putali«Bi,tlirofM«d. 

64.  Defietaneiei  in  juiei  hxm  supplied. 

65.  FioeaediiigifiMrttat  purpose;  fine  for  not  tttending^  lee. 
86.  CSeik  being  party,  &c.  not  Sjromd  for  chaOcDge. 

07.  When  challenge  good  where  sheriff  is  n  party,  &e. 

S&  Liability  of  jnor  or  oAeer  to  pay  tixas,  not  eaasa. 

S9.  BaDots  of  jwors  to  be  made  at  opening  of  oTery  eoort 

0D.  Blanner  of  drawing  oat  ballots  for  tri^. 

CL  Vint  twehe  ^pearin^  and  approTod,  to  Ibim  jwy. 

€&.  Ballots  of  joroffs  swon,  how  disposed  of. 

SI  When  jury  diseharged,  their  baUots  to  be  retsmed  to  box. 

61  Drawing  when  a  jwy  out;  in  aU  other  eases  all  Uie  ballots  to  be  in  box. 

65.  J vy  how  obtained  when  there  are  no  ballots  vadiawn. 

66.  How  ballots  are  to  be  drawn  from  box. 

67.  Ballota  of  jurors  absent,  &e.  to  be  returned  to  box. 
66.  Juries  may  giTO  special  Teidiets. 

66.  Jurors  not  to  be  questioned  for  Terdicts,  except  by  indictment 

Td.  Fotfeitare  by  jurors  taking  gifts,  Ito.  from  parties. 

7L  Foileitnreby  persons  making  gifts,  &c.  to  jurors. 

72.  Circuit  roll  and  papers,  how  disposed  of  after  trial. 

7S.  When  exceptions  may  be  made. 

74  To  be  in  writing;  time  allowed  to  put  in  form. 

75.  Statement  of  exceptions  to  be  signed;  how  compelled. 

76.  BiU  not  to  prerent  motion  to  set  aside  Terdict 

77.  BID  how  certified  and  returned. 

78.  JProceedings  when  iUed  in  common  pleas  or  majror^s  court. 
76.  n».  when  iUed  at  circuit,  to  whom  to  be  delivered. 

SOL  To  be  returned  to  supresM  court;  proceedings  thereon. 
81.  Proceedings  for  not  bringing  cause  to  trial. 
6B.  lb.  and  effect  of  judgment  in  such  case;  costs. 
8S.  Ceotinaance  of  causes  not  tried,  how  to  be  entered. 

S  63.  Trials  of  fiu^t,  by  jury,  in  every  court  of  common  law  Juris-  Trial* ;  toy 
diction,  shall  be  had  by  jurors,  drawn,  summoned  and  returm^,  in    ^^ 
the  manner  herein  before  directed ;  and  no  alien  shall  be  entitled  to 
a  jury  of  part  aliens  or  strangers,  in  any  suit  whatever.^^ 

S  M.  Whenever  a  sufficient  number  of  jurors,  duly  drawn  and^*'*^"'*** 
6nmmoiied,  do  not  appear,  or  cannot  be  obtained,  to  form  a  jury,  the 
court  may  order  the  sheriff  to  summon  iirom  the  bynstanders,  or  from 

"~  (4S)lR.L.p.888,§SS.    (47)  n>.  p.  834,  § H 
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TtTVEA.  the  coontjiit  large,  so  many  pencms  qualified  toserreasjaronyti 
^'^^^^'^^  shall  be  sufficient.^® 

ProeMdiiisi.  S  55.  The  sheriff  shall  summon  the  number  so  ordered^  from  among 
the  inhabitants  of  the  county  duly  qualified  to  ser?e  as  jurors  in  tbe 
cause,  and  return  their  names  to  the  court.  Every  person  so  sum- 
moned shall  attend  forthwith,  and  serve  as  a  juror,  unless  excused  bj 
the  court ;  and  for  every  neglect  or  refusal  so  to  attend,  shall  be  sub- 
ject to  fine,  in  the  same  manner  as  jurors  r^ularly  drawn  and  sum- 
moned, as  herein  before  proyided ;  and  the  persons  so  summoned  shall 
be  subject  to  all  exceptions  and  challenges,  as  other  jurors. 

^•^^  ^^  S  56.  It  shall  not  be  a  cause  of  challenge  to  any  panel  ix  array  of 
jurors,  in  any  cause,  that  the  clerk  of  the  county  who  drew  them, 
was  a  party  or  interested  in  such  cause,  or  was  counsel  or  attorney 
for,  or  related  to,  either  party  therein. 

sberifTbcinff  ^  57.  It  shall  not  be  a  good  cause  of  challenge  to  the  panel  or  ar- 
ray of  jurors,  in  any  cause,  that  they  were  summoned  by  the  sheriff 
who  was  a  party,  or  interested  in  such  cause,  or  related  to  either  par- 
ty therein,  unless  it  be  alleged  in  such  challenge,  and  be  satisfiM^to- 
rily  shown,  that  some  of  the  jurors  drawn  by  the  clerk  were  not  sum- 
moned, and  that  such  omission  was  intentional. 

Liabiiitfof      ^  58.  In  penal  actions  for  the  recovery  of  any  sum,  it  shall  not  be 
p«rtaxet.     a  good  cause  of  challenge  to  the  jurors  summoned,  or  to  any  oflker 
summoning  them,  that  such  juror  or  officer  is  liable  to  pay  taxes  in 
any  town  or  coimty,  which  may  be  benefitted  by  such  recovery .*• 

DanottoTjo-  S  59.  At  the  opening  of  every  court  at  which  issues  of  fact  are  to 
be  tried,  the  clerk  of  such  court  shall  cause  the  names  of  the  several 
persons  returned  as  jurors  by  the  sheriff,  with  their  respective  addi- 
tions and  places  of  residence,  to  be  written  on  several  and  distinct 
pieces  of  paper ;  and  shall  roll  up  or  fold  such  pieces  of  paper,  each 
in  the  same  manner,  as  near  as  may  be,  and  so  as  to  resemble  each 
other  as  much  as  possible,  and  so  that  the  name  written  thereon  shall 
not  be  visible.  The  said  pieces  of  paper  shall  be  deposited  in  a  suffi- 
cient box,  from  which  they  shall  be  drawn,  as  herein  after  provided.^ 

Bow  drumi  S  60.  When  any  issue  shall  be  brought  on  for  trial,  the  clerk  of 
the  court,  under  its  direction,  shall  openly  draw  out  of  the  box  in 
which  they  were  deposited,  so  many  of  the  ballots  containing  the 
names  of  the  jurors  returned,  one  after  another,  as  shall  be  sufficient 
to  form  a  jury.*"* 

Firttttreivo      S  61.  Tho  twolvc  first  pcrsons  who  shall  appear  as  their  names 
tofonnjury.  ^^  drawn  and  called,  and  shall  be  approved  as  indifferent  between 
the  parties,  shall  be  sworn,  and  shall  be  the  jury  to  try  such  issue. '^ 

Thdr  btiiote     S  62.  The  ballots  containing  the  names  of  the  jurors  so  sworn,  shall 
how  dkpoMd  j^  ^^^  deposited  in  another  box,  and  there  kept  apart  from  the  bal* 

(48)  1  R.  L.  p.  880,  §  14.    (48)  Lawi  of  1S18,  p.  154.    (60)  1  R.  L.  p.  8S1,  §  SO;  Uwi 
ofl8a6,p.897. 
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4ots  containiDg  the  names  of  the  other  jurors,  until  sucM  jury  be  dis-   ^^i**  *- 
charged.**  ^-^V^fc-' 

S  63.  After  such  jury  shall  have  been  discharged,  the  ballots  con-  wimii  n- 
taining  their  names  shall  be  again  rolled  up  or  folded,  in  the  same^^*** 
manner  as  herein  before  directed,  and  shall  be  returned  to  the  box 
from  which  they  were  first  taken ;  and  the  same  course  shall  be  pur- 
sued, as  often  as  any  issue  shall  be  brought  on  to  be  tried.** 

S  64.  If  any  issue  shall  be  brought  on  to  be  tried,  while  there  when  on* 
shall  be  a  jury  empannelled  in  another  cause  in  the  same  court,  and^'^^^'' 
not  then  discharged,  the  court  may  order  a  jury  to  be  drawn  in  the 
manner  above  directed,  out  of  the  box  containing  the  ballots  then  im- 
drawn ;  but  in  all  other  cases,  the  ballots  containing  all  the  names  oty^y^^  ^ 
all  the  jurors  returned  and  appearing  at  such  court,  shall  be  placed  ^boz.^^ 
together  in  the  same  box,  before  any  jury  shall  be  drawn  iheretrom. 

S  65.  If,  by  reason  of  there  being  one  or  more  juries  empannelled,  j^^jwhien 
or  for  any  other  reason,  there  shall  not  remain  any  ballots  undrawn ;  undiJJJbS- 
or  if,  in  consequence  of  jurors  being  set  aside,  no  juror  can  be  obtain-  ^^ 
ed  from  the  list  of  those  returned  by  the  sheriff,  for  the  trial  of  any 
issue,  the  court  may  as  in  other  cases,  order  the  sheriff,  or  if  he  be  a 
party  in  such  issue,  some  other  person  to  be  appointed  by  the  court, 
to  summon  jurors  firom  the  by-standers,  or  other  persons,  who  shall  be 
returned  and  sworn,  as  herein  before  directed,  and  shall  be  a  compe- 
tent jury  for  the  trial  of  such  issue,  notwithstanding  there  may  be  none 
of  the  panel  of  jurors  returned  by  the  sheriff  upon  such  jury. 

S  66.  Before  any  jury  shall  be  drawn,  the  box  containing  the  bal-  Mmoerof 
lots  of  the  names  of  ihe  jurors  shall  be  closed,  and  shall  be  well  sha-  boxT"^    " 
ken,  so  as  to  intermingle  such  ballots ;  and  the  clerk  shall  draw  such 
ballots,  without  seeing  the  names  written  on  them,  through  a  hole 
made  in  the  lid  of  such  box,  so  large  only  as  conveniently  to  admit 
his  hand.** 

S  67.  If  any  juror  be  absent  at  the  time  his  name  is  drawn  andsanotmot 
called,  or  be  set  aside,  or  excused  from  serving  on  the  trial  of  any  S^iS  to 
issue,  the  ballot  containing  his  name  shall  be  rolled  up  or  folded  ^^ 
again,  in  the  same  manner  as  before,  and  returned  to  the  box  contain- 
ing the  undrawn  ballots,  so  soon  as  the  jury  shall  be  sworn  to  try 
Boch  issue.** 

S  68.  No  jury  shall,  in  any  case,  be  compelled  to  give  a  gene-  special  rm- 
ral  verdict,  so  that  they  find  a  special  verdict  showing  the  facts,  re-  **®**' 
gpecting  which  issue  is  joined,  and  therein  require  the  judgment  of 
the  court  upon  such  facts.*^ 

S  69.  Attaints  upon  untrue  verdicts  are  abolished;  and  for  any  j„„rinott» 
verdict  rendered  by  him,  no  juror  shall  be  questioned,  or  be  subject  to  ^  }^^^ 
any  action  or  proceeding,  civil  or  criminal,  except  to  indictment  for  ^*^ 

(61)  lR.L.p.88l,§20;  Lawi  of  1826,p.8{^.    (S2)  1  R.L.p.885,§27. 
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TITLB4.  corrupt  conduct  in  rendering  such  verdict,  in  the  cases  prescribed hf 
v^v-^^  law  w 


law." 

ivoniaiitaf  S  70.  If  any  person  drawn  or  summoned  as  a  juror,  riiall  take  anj 
'^^^  thii^  to  give  his  verdict,  or  shall  receive  any  gift  or  gratuity  what- 
ever  from  any  party  to  a  suit,  for  the  trial  o(  whidi  such  person  diall 
be  drawn  or  summoned,  in  addition  to  any  criminal  puniriiment  to 
which  he  may  be  subject  by  law,  he  shall  forfeit  ten  times  as  much 
as  he  has  taken  or  received,  to  the  party  in  the  suit  aggrieved  there- 
by ;  and  such  party  shall  also  recover  his  damages  sustained  thereby." 

p«rtoM  ma-      ^  71 .  Evcry  embraceor  that  shall  procure  a  person  drawn  or  som- 
ite, to  jnron.  moucd  as  a  juror,  to  take  gain  or  profit,  contrary  to  the  provisimis  of 
the  last  section,  shall  forfeit  ten  times  the  amount  or  value  of  the  diing 
so  taken,  to  the  party  aggrieved  thereby ;  and  such  party  shall  also  le- 
cover  his  damages  sustained  thereby.^ 

dicaftroo,  &  7S.  When  a  verdict  shall  have  been  rendered  in  any  circoit 
!£i1?,*dter  court,  the  clerk  of  the  court  shall  deliver  to  the  attorney  of  the  party 
^'^  in  whose  favor  such  verdict  was  rendered,  the  circuit  roll  filed  in  the 

cause,  and  a  certified  copy  of  the  minutes  of  the  trial.  If  the  plain- 
tiff shall  have  been  non-suited,  such  roll  and  minutes  shall  be  deli- 
vered to  the  attorney  of  the  defendant.  If  any  papers  in  the  caose 
shall  have  been  filed  with  the  clerk,  he  shall  annex  a  copy  diereof  to 
the  said  minutes,  if  required  by  the  party  to  whom  such  minutes  shaD 
have  been  delivered.** 

Tim*  for  ex-      S  73.  lu  all  cascs  whero  exceptions  are  allowed  by  law,  mi  die 

*^'°''       trial  of  any  cause,  either  party  may  make  such  exception,  at  the  time 

the  decision  complained  of  is  made ;  or  if  such  exception  be  to  the 

charge  given  to  the  jury,  it  shall  be  made  before  the  jury  shall  haye 

delivered  their  verdict. 

Tob«in  S  74.  Such  exception  shall  be  in  writing;  but  the  court  may  al- 

wriuiic,  kc  j^^  ^^^1^  ^^  ^  ^l^^jj  ^  (Jeemed  reasonable,  to  settle  and  reduce  the 

same  to  form. 

Bill  to  b«         S  75.  If  the  truth  of  the  case  be  fairly  stated  in  such  exceptioos, 
•iffiHMi,  fcc.    j^  ^j^jj  ^  ^j^^  j^^y  ^j  ^^  person  or  persons  composing  the  court, 

or  the  major  part  of  those  who  were  present  when  the  decision 
excepted  to,  was  made,  to  sign  and  seal  such  statement ;  and  they 
may  be  compelled  to  do  so  by  the  court  to  which  any  writ  of  error 
may  by  law  be  brought,  upon  the  judgment  rendered  in  such  cause^ 
or  which  shall  have  authority  to  decide  on  such  exceptions,  when  re- 
turned  to  them. 

Motion  to        S  76.  If  a  bill  of  exceptions  be  signed  in  a  cause,  it  shall  not  pre-- 

diet.   *  ^^  vent  the  argument  of  a  motion  to  set  aside  the  verdict  in  such  cause^ 

on  the  ground  that  such  verdict  was  against  evidence ;  but  such  mo^ 

(68)  lR.L.p.6a6,§80.    (64)  n>.p.8SI»§aS.    (66)n).^8^§a 
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don  shall  be  argued,  either  before  or  after  the  decision  of  the  court  on    ^^'^'  ^' 
the  bill  of  exceptions,  as  the  court  shall  direct. 

S  77.  It  shall  not  be  necessary  for  any  judge  who  has  signed  a  bill  a^d^^^turuing 
of  exceptions,  to  appear  in  court  to  confess  or  deny  his  seal.     But  ^'"' 
such  bill  of  exceptions  shall  be  returned  with  the  certificate  of  the 
clerk  of  the  court  in  which  such  bill  was  taken,  under  the  seal  of  the 
court  of  common  pleas  of  his  county,  stating  that  such  bill  was  signed 
by  the  judge  or  judges  whose  names  are  subscribed  thereto. 

S  78.  If  such  bill  be  taken  in  a  court  of  common  pleas,  or  mayor's  5;onj»?eMr 
court,  it  shall  be  filed  with  the  clerk  of  the  court,  who  shall  return  ^ 
the  same,  together  with  the  record  and  other  proceedings,  in  any 
cause  which  shall  be  removed  by  writ  of  error,  or  otherwise.'^ 

S  79.  If  such  bill  be  taken  in  any  circuit  court  or  sittings,  it  shall  ^^^^^  <^>' 
be  filed  with  the  clerk  of  such  court,  and  shall  be  delivered  by  the 
clerk,  to  the  attorney  of  the  party  in  whose  favor  the  verdict  in  the 
cause  shall  have  been  rendered. 

^80.  Such  bill  of  exceptions  shall  be  returned  to  the  supreme  Tp^orctum. 

,  '^  *  edlo  supreme 

court,  at  its  next  term,  who  shall  proceed  to  judgment  thereon,  and  coart,  «cc. 
may  grant  a  new  trial  in  such  cause;  and  such  bill  of  exceptions,  to- 
gether with  the  judgment  thereon,  shall  be  entered  in  the  record  of  the 
proceedings  in  the  cause.^ 

S  81*  When  an  issue  of  fact  diall  have  been  joined  in  any  cause,  Not  bnnftbg 

_    _  -    ,      ,^^    111  1  1.  1.  .1  !•  cauie  to  trial. 

and  the  plamtiflf  shall  neglect  to  bring  such  issue  to  trial,  according  to 
the  course  and  practice  of  the  court,  such  court,  on  the  implication  of 
the  defendant,  may  give  the  like  judgment  for  the  defendant,  as  in  cases 
of  non-suit,  or  may,  upon  just  terms,  allow  a  further  time  for  the  trial 
of  such  issue. '^^ 

S  82.  If  further  time  for  the  trial  of  such  issue  be  allowed  by  the  ib.eff<)ctor 
court,  and  the  plaintiff  shall  neglect  to  try  the  same  within  the  time^"  ''"*° 
so  allowed,  the  court  shall  give  judgment  for  the  defendant,  as  in  cases 
of  non-suit.  All  judgments  given  for  a  neglect  to  bring  a  cause  to 
trial,  shall  have  the  like  force  and  efiect  as  judgments  upon  non-suits, 
and  no  other;  and  costs  shall  be  awarded  upon  such  judgments,  in  the 
same  cases  as  on  judgments  of  non-suit,  and  in  no  other  case.^® 

S  83.  If  a  cause  be  not  tried  at  any  circuit  court  or  sittinirs,  after  cominnan. 
issue  shall  have  been  joined  therein,  it  shall  be  a  sufiicient  continuance  ^*«  >><» 
on  the  circuit  roll,  and  on  the  record  of  judgment,  to  state  the  fact  that 
such  cause  was  not  tried,  and  that  the  process  between  the  parties  is 
continued  until  the  circuit  when  such  issue  shall  be  tried,  or  until  the 
term  when  some  judgment  of  the  court  shall  be  given,  or  some  order 
be  made  concerning  such  suit. 

(96)  Lawi  of  1817,  p.  334.    (67)  1 R.  L.  p.  819,  §  4.    (68)  lb.  p.  621,  §  18. 
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TITLES.  TITLE  V. 


OF  AMENDING  PLEADINGS  AND  PROCEEDINGS. 

Sbc.  1.  Genend  power  of  court  to  amend  before  judgment 
2.  AdTerte  party  to  answer  amendmeati  in  lubttance. 
8.  Return  day  of  certain  proceaa  not  to  be  amended. 

4.  Formal  defecta  may  be  amended  after  judgment. 

5.  Retumi  by  officera,  &e.  amended  in  form. 

6.  Defects  in  awarding  Tenire,  on  the  record. 

7.  Certain  defects  to  be  disregarded  after  verdict,  confession  or  de&idt. 

8.  Such  defects  to  be  supplied  and  amended. 

9.  Amendments  not  to  be  made  without  order  of  court. 

10.  This  title  to  extend  to  all  actions  and  proceedings  at  law. 

b^jiX-       ^  '•  '^^  ^^^  *^  which  any  action  shall  be  pending,  shall  have 
"^^         power  to  amend  any  process,  pleading  or  proceeding  in  such  action, 
either  in  form  or  substance,  for  the  furtherance  of  justice,  on  such  terms 
as  shall  be  just,  at  any  time  before  judgment  rendered  therein.^ 

^'tosMSw'.  ^  ^'  If  s^cJ^  amendment  be  made  to  any  pleading  in  matter  of  sub- 
stance, the  adverse  party  shall  be  allowed  an  opportunity,  according 
to  the  course  and  practice  of  the  court,  to  answer  the  pleading  go 
amended. 

^tnrndiy  g  3.  Proccss  by  which  any  action  shall  have  been  commenced,  and 
on  which  any  defendant  shall  have  been  arrested,  shall  not  be  amend- 
ed in  the  return  day  thereof. 

AmjndjM  g  4.  After  judgment  rendered  in  any  cause,  any  defects  or  imper- 
«^^  fections,  in  matter  of  form,  contained  in  the  record,  pleadings,  process, 
entries,  returns  or  other  proceedings  in  such  cause,  may  be  rectified 
and  amended  by  the  court,  in  affirmance  of  the  judgment,  so  that  such 
judgment  shall  not  be  reversed  or  annulled ;  and  any  variance  in  the 
record,  from  any  process,  pleading  or  proceeding  had  in  such  cause, 
shall  be  reformed  and  amended,  according  to  such  original  process, 
pleading  or  proceeding.*^ 

^ffi^iw.  S  5.  All  returns  made  by  any  sheriff  or  other  officer,  or  by  any  court 
or  subordinate  tribunal,  to  any  court,  may  be  amended,  in  matter  of 
form,  by  the  court  to  whicli  such  returns  shall  be  made,  in  their  dis- 
cretion, as  well  before  as  after  judgment/® 

4^^  S  6.  Any  imperfection  or  defect  in  the  award  of  any  venire^  or  any 
omission  to  award  such  venire  on  the  record,  may  be  amended  or 
supplied  by  the  court  in  which  such  record  is. 

mtdS^bvvsr-  S  ^'  When  a  verdict  shall  have  been  rendered  in  any  cause,  the 
diet,  deTkoit,  judgment  thereon  shall  not  be  stayed ;  nor  shall  the  judgment  upon 
such  verdict,  or  any  judgment  upon  confession,  default,  nihU  dicUcx 
nan  sum  informatua^  be  reversed,  impaired,  or  in  any  way  afiected, 
by  reason  of  the  following  imperfections,  omissions,  defects,  matters 
or  things,  or  any  of  them,  in  the  pleadings,  process,  proceedings  or  re- 
cord, namely : 

1.  For  want  of  any  writ,  original  or  judicial : 

(60)  1 R.  L.  p.  117,  §  1. 
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3.  For  any  default  or  defect  in  process;  or  for  misconceiying  any  titles. 
process,  or  awarding  the  same  to  a  wrong  officer ;  or  for  the  want  of  ^^^"^'^^ 
any  suggestion  for  awarding  process ;  or  for  any  insufficient  suggestion : 

8.  For  any  imperfect  or  insufficient  return  of  any  sheriff  or  other 
officer,  or  that  the  name  of  such  officer  is  not  set  to  any  return  actual- 
ly made  by  him: 

4.  For  any  variance  between  the  original  writ,  bill,  plaint  and  de- 
claration, or  between  either  of  them : 

6.  For  any  mispleading,  miscontinuance  or  discontinuance,  insuffi- 
cient pleading,  lack  of  colour,  jeo&il  or  misjoining  of  issue : 

6.  For  the  want  of  any  warrant  of  attorney  by  either  party,  except 
in  cases  of  judgment  by  confession,  where  such  warrant  is  expressly 
required  by  law : 

7.  For  any  party  under  twenty-one  years  of  age  having  appeared 
by  attorney,  if  the  verdict  or  judgment  be  for  him : 

8.  For  the  want  of  any  allegation  or  averment  on  account  of  which 
omission  a  special  demurrer  could  have  been  maintained : 

9.  For  omitting  any  allegation  or  averment  of  any  matter,  with- 
out proving  which,  the  jury  ought  not  to  have  given  such  verdict: 

10.  For  any  mistake  in  the  name  of  any  party  or  person ;  or  in  any 
ram  of  money ;  or  in  the  description  of  any  property;  or  in  reciting 
>r  stating  any  day,  month  or  year,  when  the  cdrrect  name,  time,  sum 
or  description,  shall  have  been  once  rightly  alleged,  in  any  of  the 
pleadings  or  proceedings : 

11.  For  a  mbtake  in  the  name  of  any  juror  or  officer : 

12.  For  the  want  of  a  right  venue,  if  the  cause  was  tried  by  a  jury 
>f  the  proper  county : 

18.  For  any  informality  in  entering  a  judgment,  or  making  up  the 
record  thereof,  or  in  any  continuance  or  other  entry  upon  such  record : 

14.  For  any  other  default  or  negligence  of  any  clerk  or  officer  of  the 
x>urt,  or  of  the  parties,  or  their  counsellors  or  attornies,  by  which  nei- 
ther party  shall  have  been  prejudiced.*^ 

S  8.  The  omissions,  imperfections,  defects  and  variances  in  the  Tob«amend 
preceding  section  enumerated,  and  all  others  of  the  like  nature,  not  ^' 
being  against  the  right  and  justice  of  the  matter  of  the  suit,  and  not  al- 
tering the  issue  between  the  parties,  or  the  trial,  shall  be  supplied  and 
imended  by  the  court,  where  the  judgment  shall  be  given,  or  by  the 
court  into  which  such  judgment  shall  be  removed  by  writ  of  error.®^ 

S  9.  No  process,  pleading  or  record,  shall  be  amended  or  impair- order  of 
Bd,  by  the  clerk  or  other  officer  of  any  court,  or  by  any  other  person,  tary  to  •- 
without  the  order  of  such  court,  or  of  some  other  court  of  competent 
authority. 

$  10.  The  provisions  of  this  Title  shall  extend  to  all  actions  in  ^/*^jJ¥iSS. 
courts  of  law,  and  to  all  suits  for  the  recovery  of  any  debt  due  to  the 
pe<^le  of  this  state,  or  for  any  debt,  duty  or  revenue  belonging  to 
"  (eo)  1  R.  L.  p.  118»  §  6. 
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TiTLEe.  them;  and  alio  to  all  actions  for  penalties  and  fiirfeUureB;  toail  Write 
otnumdamuB  and  prohibition  :  to  ail  informations  in  the  natne  of  a 
quotearranto;  towntsof«ctrfyacia«,  andtotheprboeediogBtliHe- 
to." 


TITLE  VI. 

OF  THE  POWERS  AXD  DUTIES  OF  SHERIFFS,  CORONERS  AND  OTHER 
OFFICERS,  IN  THE  ARREST  AND  IMPRISONMENT  OF  PERSONS  W 
CIVIL  ACTIONS;  IN  THE  RETURN  AND  EXECUTION  OF  PROCESS; 
AND  IN  CERTAIN  OTHER  CASES. 

Art.  1 .. — Of  the  arrett  of  persons  on  c'itU  process. 

Art.  2. — Of  the  impiisonment  of  persons  arrested  oo  cWil  process. 

Art.  3. — Of  the  liberties  of  jails,  and  adraittiog  prisoners  thereto. 

Art.  4. — Of  escapes,  and  the  liabilities  of  shcrifiis  therefor. 

Art.  5. — Proceedings  on  the  election  or  appointment  of  a  new  sheriff. 

Art.  6. — Of  the  duties  of  sberifiis,  in  the  execution  and  return  of  process. 

Art.  7. — Proceedings  in  case  of  resistance  to  the  execution  of  process. 

Art.  8. — Provisions  concerning  the  duties  of  coroners  in  executing  ciril  process,  in  cuts 

where  sheriffs  are  parties. 
Art.  9. — Provisions  concerning  persons  committed  under  the  authority  of  conrtsof  the 

United  States,  to  jails  within  this  state. 

ARTICI^E  FIBST. 

Of  the  Arrest  of  Persons  on  Civil  Process. 

Sec.  1.  Sherifls,  &c.  not  to  receiTe  pay  from  prisoners  for  certain  articles. 
2.  No  rewards  for  keepiai;  prisoners  oat  of  jail,  or  waiting,  &e. 
8.  Compensation  for  lodgings,  &c.  out  of  jail. 
4.  Such  prisoner  may  send  for  necessaries,  &c. 
6.  Jailors,  &c.  not  to  reeeire  rent  for  chambers,  or  fees  for  disehargini^'ftc. 

6.  When  sheriffs,  &e.  may  pass  through  other  eoonties. 

7.  Not  an  escape,  and  sheriffs,  &c.  not  liable  to  arrest. 

Pay  not  to  be  Si.  When  a  sheriff  or  other  oflScer  shall  arrest  any  person,  by  vir- 
JJ2*«n«/!n'"  tue  of  any  mesne  or  final  process,  or  by  virtue  of  any  other  civU  pro- 
ccriioncosei.  ^^^^^  he  shall  not  charge  such  prisoner  with  any  sum  of  money,  or 
demand,  or  receive  from  him  any  sum  of  money,  or  any  valuable  thing) 
for  any  drink,  victuals  or  other  thing  whatsoever,  furnished  or  pro- 
vided for  such  oflScer,  or  for  such  prisoner,  at  any  tavern,  ale-house 
or  public  victualling  or  drinking-house/^ 

Nor  reward*      S  2.  No  shcrifT  or  othcr  oflScer,  who  shall  have  arrested  any  p^r* 

for  waiuiHf,  gQjj^  shall,  while  such  person  is  in  his  custody,  demand  or  receive 

any  gratuity  or  reward,  upon  any  pretence  whatever,  for  keeping  such 

prisoner  out  of  jail,  or  for  waiting  for  such  prisoner  to  find  bail  or 

agree  with  his  adversary,  or  for  waiting  for  any  other  purpose.*' 

compenM.       S  3.  If  any  person  be  arrested  and  kept  in  any  house  other  i^ 

JmH,  ic^^Sl  ^®  jail  of  the  county,  neither  the  officer  arresting  him,  nor  thep^^' 

**^'*''         son  in  whose  custody  such  prisoner  may  be,  shall  demand  or  receive 

from  such  prisoner,  any  other  or  greater  sum  for  lodging,  drink,  ^i^' 

tuals  or  other  necessary  things,  than  shall  liave  been  prescribed  ^J 

the  court  of  general  sessions  of  the  county  ;  or  if  no  rate  shall  Itf^ 

(61)  1  R.  L.  121,  §  10.    (S2)  lb.  484,  §  l«. 
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been  prescribed  by  such  court,  such  officer  or  person  shall  not  receive  art.  s. 
any  other  or  greater  sum,  than  shall  he  allowed  by  a  justice  of  the  ''^^^^'^ 
peace  of  the  same  town,  upon  proof  that  the  lodgings  or  other  things 
furnished,  were  so  furnished  at  the  request  of  such  prisoner.  And  in 
00  case  shall  such  officer  or  person  demand  or  receive  any  pay  or 
compensation  for  any  spirituous  liquors,  sold  or  delivered  to  such  pri- 
soner.^" 

2  4.  A  prisoner  so  kept  in  any  house,  may  send  for  and  have  any  May  fend  for 
beer,  ale,  cider,  victuab  and  other  necessary  fi)od,  and  such  bedding,  ace.        ' 
linen,  and  other  necessary  things,  as  such  prisoner  shall  think  fit, 
where  and  from  whom  he  pleases,  without  any  detaining  or  paying 
for  the  same,  or  any  part  hereof,  to  the  officer  arresting  him,  or  to 
the  person  in  whose  custody  such  prisoner  may  be.*' 

S  5.  No  sheriff,  jailer  or  other  officer,  shall  demand  or  receive  any  Rent  for 
money  or  valuable  thing  whatsoever,  for  the  chamber  rent  of  any  pri- Jauonfim, 
son,  or  any  fees,  compensation  or  reward,  for  the  commitment,  de- 
taining in  custody,  release  or  discharge  of  any  prisoner,  other  than 
such  fees  as  are  expressly  allowed  by  law.®* 

S  6.  Any  sheriff  or  other  officer,  who  shall  have  arrested  any  pri-  PaMiM 
soner  in  any  county,  may  pass  over,  across  and  through  such  parts  ot^SnSi 
any  other  county  or  counties,  as  shall  be  in  the  ordinary  route  of  tra- 
vel from  the  place  where  such  prisoner  shall  have  been  arrested,  to 
the  place  where  he  is  to  be  conveyed  and  delivered,  according  to  the 
command  of  the  process  by  which  such  arrest  shall  have  been  made.®^ 

5  7.  Such  conveyance  shall  not,  in  any  case,  be  deemed  an  es- N^t  uaWe  to 
cape ;  nor  shall  the  prisoner  so  conveyed,  or  the  officers  having  him  *"«*^'*^' 
in  their  custody,  be  liable  to  arrest  on  any  civil  process,  while  pass- 
ing through  such  other  county  or  counties.**' 

ARTICL.B  SECOND. 

Of  the  Imprisonment  of  Persons  arrested  on  Civil  Process. 

Sec.  8.  Pmonen  on  civil  and  criminal  process  not  to  be  kept  together. 
9.  Females  not  to  be  imprisoned  in  actions  on  contract. 

10.  Males  and  females,  unless  married,  not  to  be  kept  together. 

11.  Penahy  for  rioloting  preceding  prorisions. 

12.  Present  jail  in  New- York,  continued. 
IS.  Elzlsting  jails  in  other  counties  continued. 

14.  Wh«n  jail  of  contiguons  county  to  be  used. 

15.  When  use  to  cease. 

16.  Duty  of  sheriff  of  contiguous  county  to  receive  prisoners,  &c 
t7.  Responsibility  and  power  of  such  sheriffs. 

18.  Prisoners  on  limits  previous  to  designation  atuule. 

19.  Prisoners  entitled  to  limits,  after  designation  made. 

20.  Prisoners  removed,  entitled  to  limits. 

21.  Designation  of  other  jail,  when  to  be  revoked,  &c. 

22.  Pro<^eedings  on  revocation  being  made. 

St.  Ceitaio  room  may  be  osed  by  sheriff  of  Washington. 

24.  Removal  of  prisoners  to  different  jails  in  same  county. 

25.  Removal  in  case  of  fire. 

28.  Removal  in  eases  of  pestilence. 

27.  Places  to  which  remove^*  to  be  deemed  jails. 

28.  Physician  to  each  jaU,  to  be  appointed. 

(68)  1 R.  L.  424,  §  16.    (64)  Laws  of  1818,  p.  0,  §  1.    (66)  lb.  §  2. 
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TITLE  6.    flBc.  2Bl  liqaflTBOCtobeMldujul;  Bortobeued 
X^fY"^^  80.  WlieBpezmittobe  granted  byphjviciaB. 

81.  Penalty  for  briagiiig  liqnor,  &e.  into  jeil,  k,c. 

82.  Jaflen,  &e.  to  deiiTer  plead iag»,  Ite.  to 

owfiaenKot  S  8.  Prisoners  arrested  on  civil  process,  diall  be  kept  in  roontf 
oamu^  separate  and  distinct  from  those  in  which  prisoners  detained  on  acri' 
^'^  minal  charge  or  conviction,  shall  be  confined  ;  and  on  no  pretence 

whatever,  shall  prisoners  on  civil  and  criminal  process,  be  put  or  kqvt 

in  the  same  room.^ 

ib-offemaka.     S  9.  No  female  shall  be  imprisoned  on  any  process  in  any  civil 
action,  founded  upon  contract. 

n».  of  male*       $  10.  Male  and  female  prisoners,  unless  they  be  husband  and  wife, 
shall  not  be  put,  kept  or  confined  in  the  same  room  in  any  priscm.*^ 


S  11*  Every  sherifi*  or  other  officer,  who  shall  ofiend  against  any 
of  the  preceding  provisions  of  this  Title,  shall  forfeit  to  the  par^  ag- 
grieved,  three  times  the  damages  found  by  the  jury  ;  and  shall  be  lia- 
bie  to  an  indictment  for  a  misdemeanor,  and  upon  conviction  tbered', 
in  addition  to  any  other  punishment,  shall  forfeit  his  office  or  place.** 

Julio  New-  S  12.  The  building  now  used  as  a  jail  in  the  city  of  New-York, 
for  the  confinement  of  persons  on  civil  process,  shall  be  and  continue 

rsMToLLp.  the  jail  of  the  city  and  county  of  New- York,  for  the  confinement  of 
'  *  '^^  such  persons,  and  the  sherifi*of  the  city  and  county  of  New- York  shall 
have  the  custody  thereof,  and  of  the  prisoners  in  the  same.** 

jaib  in  other     S  IS.  The  buildiugs  uow  uscd  as  jails  and  prisons  in  the  respective 

coontiei.      counties  of  thisBtate,  shall  be  and  continue  the  jails  of  the  said  coun- 

rsoeroKi.p.  ties  respectively,  until  other  buildings  shall  be  designated  or  erected 

•  ^  *y]    f^^  ^^^^  purpose,  according  to  law ;  and  the  sherifis  of  the  said  coun- 

ties  respectively,  shall  have  the  custody  of  such  jails  and  prisons,  and 

of  the  persons  confined  in  the  same.'^^ 

u»^[gja«'«o^  S  14.  If  in  any  county  there  shall  not  be  a  jail,  or  the  jail  erected 
eouoUot.  shall  become  unfit  or  unsafe  for  the  confinement  of  prisoners,  or  shall 
be  destroyed  by  fire  or  otherwise,  the  judges  of  the  county  courts  of 
such  county,  or  any  three  of  them,  shall,  by  an  instrument  in  writing, 
to  be  filed  with  the  clerk  of  the  county,  designate  the  jail  of  some  am- 
tiguous  county,  for  the  confinement  of  the  prisoners  of  their  county, 
or  for  the  confinement  of  any  one  or  more  of  such  prisoners,  which 
shall  thereupon,  to  all  intents  and  purposes,  except  as  herein  othe^ 
wise  provided,  become  the  jail  of  the  county  for  which  it  shall  have 
been  so  designated,  and  for  the  purposes  expressed  in  such  instru' 
ment."^^ 

^Mvhente  $  16.  Such  designation  may  be  modified  or  annulled  by  the  court 
of  common  pleas  of  the  county,  by  whose  judges  the  same  was  made, 
on  the  application  of  the  sherifi*  thereof,  by  an  order,  to  be  entered  i0 
the  minutes  of  such  court.'''* 

(06)  1  R.  L.  p.  425,  §  16.    (67)  lb.  §  18.     (68)  lb.  §  17  &  la     (68)  lb.  p.  07,  §  1;  D- 
p.422,§7.    (70)Ib.§2.    (71)  1  R.  L.  4S2,  §  18. 
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S  16.  A  copy  of  such  instrument  of  designation^  duly  certified  by   art.s. 
the  clerk  of  the  county,  under  his  official  seal,  shall  be  served  on  the  ^JT^JJ^^ 
sheriff  and  keeper  of  the  jail  so  designated ;  whose  duty  it  shall  be,  ^i  ^ 
from  thenceforth,  to  receive  into  such  jail,  and  there  safely  keep,  all 
persons  who  may  be  lawfully  confined  therein,  pursuant  to  the  fore- 
going provisions.''* 

S  17.  Such  sheriff  shall  be  responsible  for  the  safe  keeping  of  the  bm  refpoMi- 
persons  so  committed  to  such  jail,  in  the  same  manner  and  to  the  same     '* 
extent,  as  if  he  were  sheriff  olf  the  county  for  whose  use  such  jail  shall 
have  been  designated,  and  with  respect  to  the  persons  so  committed, 
shall  be  deemed  the  sheriff  of  such  coimty.''^* 

S  18.  If  any  prisoners  confined  on  civil  process,  shall  have  beenpiifODenoo 
admitted  to  the  liberties  of  the  jail  of  the  county  for  which  such  de-BtiDtSbT' 
signation  shall  have  been  made,  previous  to  such  designation,  they 
shall,  notwithstanding,  be  entitled  to  remain  within  such  liberties ; 
bat  may  be  removed  to  the  jail  so  designated,  and  confined  therein, 
by  the  sheriff  to  whom  they  shall  have  given  bonds  for  such  liberties, 
in  the  same  cases,  and  in  the  same  manner,  as  such  sheriff  might  by 
law  confine  them  in  the  jail  of  his  own  county. 

5  19.  If  any  persons  shall  be  in  the  custody  of  the  sheriff  of  the  TboMamrt- 
county  for  which  such  designation  shall  have  been  made,  subsequent  moTi^fj^. 
to  such  designation,  and  shall  be  entitled  according  to  law,  to  the  li- 
berties of  the  jail  thereof,  they  shall  be  confined  within  the  liberties  of 
such  jail,  in  the  same  manner,  and  in  the  same  cases,  as  if  no  such 
designation  had  been  made ;  but  may  be  removed  by  such  sheriff,  to 
the  jail  so  designated,  and  confined  therein,  in  the  same  cases,  and  in 
the  same  manner,  as  such  sheriff  might  by  law  confine  them  in  the  jail 
of  his  own  county. 

S  20.  If  any  persons  confined  in  the  jail  so  designated,  on  civil  Pruonen  re- 
process, or  removed  there,  as  herein  before  provided,  shall  by  law  be  "**'^' 
entitled  to  the  liberties  of  the  jail,  the  sheriff  of  the  county  in  which 
the  jail  so  designated  shall  be,  shall  admit  them  to  the  liberties  of  such 
jail,  in  the  same  manner,  and  in  the  same  cases,  as  if  they  had  been 
mginally  arrested  by  such  sheriff,  on  process  directed  to  him. 

S  21.  Whenever  a  jail  shall  be  erected  for  the  county,  for  whose  Revokuv  da- 
use  such  designation  shall  have  been  made,  or  its  jail  shall  be  render-  ^S^the?  j^u 
ed  fit  and  safe  for  the  confinement  of  prisoners,  the  judges  of  the  coun- 
ty courts  of  the  county,  or  any  three  of  them,  shall,  by  an  instrument 
in  writing,  to  be  filed  with  the  clerk  of  the  county,  declare  that  the 
necessity  for  such  designation  has  ceased,  and  that  the  same  is  thereby 
revoked  and  annulled.''^ 

S  22.  The  clerk  of  the  county  shall  immediately  serve  a  copy  of  proMedinp 
such  revocation  upon  the  sheriff  thereof,  whose  duty  it  shall  be  to  re-  ^'^"* 

(72)  1  R.  L.  p.  482,  §  20.    (78)  lb.  §  19. 
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TITLE  •.  move  the  prisoners  belongii^  to  his  custody,  and  so  ooofimed  without 
^"^v^^/  his  county,  to  his  proper  jail ;  and  if  any  prisoners  shall  have  bees 
admitted  to  the  liberties  of  the  jail  in  such  other  county,  they  shaU  aiao 
be  removed,  and  shall  be  entitled  to  the  liberties  of  the  jail  of  tk 
county  to  which  they  shall  be  removed,  in  the  same  manner  as  if  tbey 
had  been  originally  arrested  in  such  county  J^ 

smcwi  iiro*      S  23.  The  sheriff  of  the  county  of  Washington,  i^never  he  shall 
«r^c"i^'      think  proper,  may  make  use  of  one  of  the  lower  rooms  in  the  north- 
wa,hinfftoo  ^^^  quarter  of  the  court-house  at  Sandy-Hill,  in  the  county  of  Wa«h- 
ington,  constructed  for  that  purpose,  for  the  confinement  of  person!  on 
civil  process,  which  shall  be  deemed  a  jail  of  that  county,  for  that  pur- 
pose only.''* 

soreraijaiu      S  24.  The  sherifis  of  any  of  the  counties  of  this  state,  in  which 
iDMmecouD.  ^^  ^^  ^^  gj^  j^  established  more  than  one  jail,  may  confine  their 

respective  prisoners  in  either  of  such  jails,  and  may  remove  them  fiom 
one  jail  to  another  within  the  county,  whenever  such  sheriff  shall  deem 
it  necessary  for  their  safe  keeping,  or  whenever  it  shall  be  necessary 
for  their  appearance  at  any  courf® 

Removal  in  S  25.  Whenever,  by  reason  of  any  jail  being  on  fire,  or  any  buHd- 
ctutofiite.  ^g  contiguous,  or  near,  to  a  jail,  being  on  fire,  there  shall  be  reason 
to  apprehend  that  the  prisoners  confined  in  such  jail,  may  be  injured 
or  endangered  by  such  fire,  the  sheriff  or  keeper  of  such  jail  may,  in 
his  discretion,  remove  such  prisoners  to  some  safe  and  convenient 
place,  and  there  confine  them,  so  long  as  may  be  necessary  to  avoid 
such  danger ;  and  such  removal  and  confinement  shall  not  be  deem- 
ed an  escape  of  such  prisoners. 

Romovai  ia  S  26.  Wheuever  any  pestilence  or  contagious  disease  shall  bteak 
tih^cl^^''  out  in  any  jail,  or  in  the  vicinity  of  any  jail,  and  the  physician  to  such 
jail  shall  certify  that  such  pestilence  or  disease  is  likely  to  endanger 
the  health  of  the  prisoners  confined  in  such  jail,  any  two  judges  of  tha 
county  courts  of  the  county  in  which  such  jail  is  situated,  or  in  the 
city  and  county  of  New- York,  the  mayor  or  recorder,  and  any  alder- 
man of  that  city,  and  in  the  city  and  county  of  Albany,  the  mayor  or 
recorder,  and  any  alderman  of  the  city  of  Albany,  shall,  in  writingi 
designate  some  safe  and  convenient  place  within  such  county,  or  the 
jail  of  some  contiguous  county,  as  a  place  of  confinement  for  such  pri- 
soners ;  which  designation  shall  be  filed  in  the  office  of  the  clerk  of 
the  county  ;  and  shall  authorise  the  sheriff  to  remove  such  prisoners 
to  the  place  or  jail  so  designated,  and  there  confine  them,  until  tbej 
can  be  safely  returned  to  the  jail  from  which  they  were  taken. 

9 

To  be  a«vm-      S  27.  Auy  place  to  which  the  prisoners  in  any  jail  shall  be  remoV' 

^'"'        ed,  pursuant  to  the  preceding  provisions,  shall,  during  the  time  of  tb^ 

confinement  of  such  prisoners  therein,  be  deemed  the  jail  of  the  coos' 

ty; 

(74)  1  R.  L.  p.  482,  §  19.    (76)  n».  p.  480,  §  U.    (76)  n>.  §  271^  SBw 
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S  28.  The  boards  of  snpenrisors  of  the  several  counties  of  this    AaT.a. 
state,  shall,  within  one  year  after  this  Title  takes  eflfect  as  a  kw,  ap-  ph^^ciaoito 
point  some  reputable  physician  duly  authorised  to  practise  physic,  to  J*'^- 
be  physician  to  the  jail  of  their  respective  counties  ;  and  in  case  there 
is  more  than  one  jail  in  any  county,  a  physician  to  each  jail;  and  the 
common  coancil  of  the  city  of  New-York,  shall,  within  the  same  time, 
appoint  a  similar  physician  to  the  jail  of  the  said  city  and  county  : 
such  physicians  shall  hold  their  offices  during  the  pleasure  of  the  board 
appointing  them.'^ 

S  29.  No  spirituous  liquor  shall,  on  any  pretence  whatever,  be  s«iiin£  and 
sold  within  any  building  used  and  established  as  a  jail ;  nor  shall  any  in  j«ut. 
kind  of  spirituous,  fermented  or  other  liquor,  except  cider  and  that 
quality  of  beer  called  table-beer,  be  brought  into  any  jail  for  the  use 
of  any  person  confined  therein,  without  a  written  permit  by  the  phy- 
sician to  such  jail,  which  shall  be  delivered  to  and  kept  by  the  keep- 
er thereof,  specifying  the  quantity  and  quality  of  the  liquor  which  may 
be  furnished  to  any  prisoner,  the  name  of  the  prisoner  for  whom,  and 
the  time  when  the  same  may  be  furnished.''* 

S  30.  No  such  permit  shall  be  granted,  unless  it  shall  satisfactorily  when  om 
appear  to  such  physician,  that  the  liquor  allowed  to  be  furnished,  is 
absolutely  necessary  for  the  health  of  the  prisoner  for  whose  use  it  is 
permitted ;  which  shall  be  specifically  stated  in  such  permit. 

S  31.  Every  person  who  shall  sell  or  bring  into  any  jail,  any  spirit-  PeDaity  on 
uous,  fermented  or  other  liquor,  contrary  to  the  foregoing  provisions,  oUien. 
and  every  sherifi*,  keeper  of  a  jail,  assistant  to  such  keeper,  or  other  of- 
ficer employed  in  or  about  any  jail,  who  shall  knowingly  sufier  any 
spirituous  or  other  liquor  to  be  sold  or  used  in  a  jail,  contrary  to  the 
foregoing  provisions,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
on  conviction  thereof,  shall  be  subject  to  imprisonment  not  exceeding 
one  year,  or  to  a  fine  not  exceeding  two  hundred  and  fifty  dollars,  or 
both,  in  the  discretion  of  the  court ;  and  every  sherifi*  or  other  officer 
so  convicted,  shall  forfeit  his  office.''^* 

S  32.  Every  sheriff  or  jailer  upon  whom  a  declaration,  notice,  or  Deciaration«, 
any  other  proceeding  directed  to  any  priscmer  in  his  custody,  shall  be  uverwi  to  "^ 
served,  shall,  within  five  days  thereafter,  deliver  the  same  to  such  p"""*"" 
prisoner,  with  a  note  thereon  of  the  time  of  the  service  thereof  upon 
such  sheriff  or  jailer ;  and  for  every  neglect  or  violation  of  this  sec- 
tion, the  sheriff  or  jailer  guilty  thereof,  shall  be  liable  to  such  prison- 
er for  all  damages  occasioned  thereby.^^ 

ARTICIiE  THIRD. 

0/ihe  Liberties  of  Jails j  and  admiiting  Prisoners  thm'eto. 

8ec.  83.  Bziating  Ubotiee  of  jailj,  to  remain. 

34.  HowestaUiifaed  in  coiuvUm  hereafter  erected. 
S5.  When  and  how  altered  by  courta  of  common  pleaa. 
96.  libeitiei  how  to  be  entered  and  designated. 


(77)  I  R.  li.  p.  488,  §  81.    (7S)  lb.  §  28  4:  M.    (79)  lb.  §  24  &  25.    (80)  lb.  p.  426,  §  25. 
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TITLE  8.      &tc.87.  New  libertiea  to  be  ettobliihcd  in  New-Yotk. 

88.  Deicriptloni  of  liberties  to  be  fomiihed  jailen. 

89.  Jailen  to  ezbibit  such  descripttonf,  &c. 

40.  WhoenUtled  to  liberties  of  jails. 

41.  Bond  to  be  giyen,  its  penalty. 

42.  Ckmdition  of  bond. 
48.  For  whose  indemnity  bond  to  be  held. 

44.  When  person  may  be  recommitted  to  prison. 

45.  Sureties  in  bond,  may  surrender  their  principal. 

46.  How  snch  surrender  to  be  made. 

47.  What  to  be  escape  of  person  goring  bond;  what  not  escape. 

48.  Defence  to  suit  on  bond  by  sheriff,  for  escape. 
48.  But  concluded  in  certain  case,  by  judgment  against  sheriff. 

60.  When  judgment  to  be  rendered  summarily  for  sheriff. 

61.  Proceedings  to  entitle  him  to  such  judgment 
52.  When  proceedings  thereon  to  be  suspended. 
58.  When  judgment  to  be  yacated,  &c. 
54.  Eridence  of  sheriff's  damages :  his  costs  and  expenses. 

65.  Bond  when  to  be  assigned  to  plaintiff  or  his  representatires. 

66.  Action  thereon;  damages  to  be  recoyered. 

57.  Acceptance  of  assignment,  to  bar  action  against  sheriff. 

58.  Defence  in  action  by  assignee  of  bond. 
69.  Proceedings  on  judgment  against  sheriff,  when  stayed. 
60.  Not  to  extend  to  voluntary  escapes. 

S  33.  The  liberties  of  the  jails  of  the  city  and  county  of  New-York, 
of  the  city  and  county  of  Albany,  and  of  the  several  counties  of  this 
state,  as  the  same  have  already  been  established  according  to  law,  by 
the  courts  of  common  pleas  of  the  said  counties,  and  of  the  said  cities 
and  counties  respectively,  or  otherwise,  shall  be  and  remain  the  liber- 
ties thereof.®* 


ESxiftUug  Ir 
bertiei  con- 
tiniMd. 


Howestab- 

Ushed 

aft«r. 


Alterations 
of  liberties. 


S  34.  Wherever  such  liberties  have  not  been  established,  and  in 
counties  hereafter  erected,  the  court  of  common  pleas  of  such  county 
shall  appoint  and  designate  a  reasonable  space  of  ground  adjacent  to 
the  jail  or  jails  of  such  county,  to  be  denominated  the  liberties  thereof, 
as  follows : 

1.  Such  liberties  shall  be  laid  out  in  a  square  or  parallelogram,  as 
near  as  may  be  ;  but  any  stream  of  water,  canal  or  highway,  may  be 
adopted  as  an  exterior  line,  notwithstanding  the  same  may  not  be  in  a 
straight  line,  or  may  not  be  at  right  angles  with  the  other  exterior 
lines  of  such  liberties : 

2.  They  shall  not  exceed  five  hundred  acres  in  extent : 

8.  A  minute  description  of  the  boundaries  of  such  liberties  and  their 
extent,  shall  be  entered  on  the  minutes  of  the  court : 

4.  The  boundaries  and  limits  of  such  liberties,  shall  be  designated 
by  monuments,  or  enclosures,  or  posts,  or  other  visible  and  perma- 
nent marks,  at  the  expense  of  the  county.®^ 

S  35.  The  liberties  of  the  jails  in  any  county  of  this  state,  may  be 
altered  by  the  court  of  common  pleas  of  such  county,  in  their  discre- 
tion, not  oilener  than  once  in  three  years,  subject  to  the  same  restric- 
tions as  are  prescribed  in  the  last  section,  in  respect  to  the  form  and 
extent  of  such  limits.  But  in  cases  where  the  jail  liberties  in  any 
county  shall  have  been  fixed  by  any  statute  of  this  state,  no  altera- 

(81)  1 R.  L.  p.  436,  §  4.~  (88)lbri[ndLaws  of  1822;  p.  li 
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ion  shall  be  made  by  which  any  part  of  tlie  present  jail  liberties  of   art.  3. 
such  county,  shall  not  be  included  within  the  liberties  as  altered.®*      ^•^"^'^'^^ 

S  36.  Such  alterations  shall  be  entered  in  the  minutes  of  the  court ;  uow  Mtared 

aod  oMiguAt* 

md  the  boundaries  and  limits  of  the  liberties,  as  altered,  shall  be  de-  ob- 
signated, under  the  order  of  the  court,  in  the  same  manner  as  herein 
before  directed  in  respect  to  the  original  designation  thereof. 

S  37.  The  liberties  of  the  jail  of  the  city  and  county  of  New-York,  New  libertio* 
shall  be  established  anew  by  the  court  of  common  pleas  of  said  city  Yoik7' 
and  county,  within  three  months  after  this  Chapter  shall  take  efiect 
as  a  law.  Such  liberties  shall  not  comprehend  a  larger  space  than 
one  thousand  acres,  and  in  the  designation  thereof,  the  provisions  of 
the  thirty-fourth  section  of  this  Article  shall  be  observed,  except  as 
to  the  extent  of  such  limits. 

S  38.  A  copy  of  the  minutes  of  the  court  of  common  pleas,  estab-  DoMripUoM 
lisbing  the  liberties  of  any  jail,  and  of  the  minutes  making  subsequent  be  nirnbud* 
alterations,  shall  be  made  and  certified  by  the  clerk  of  the  county,  and  ^"  "* 
be  by  him  delivered  to  the  keeper  of  such  jail,  within  six  months  af- 
ter this  Title  shall  take  efiect  as  a  law ;  and  certified  copies  of  any 
original  establishment  of  liberties,  and  of  all  alterations  which  shall  be 
made  in  the  liberties  of  any  jail,  shall,  immediately  after  the  entry  of 
die  same  in  the  minutes  of  the  court,  be  made  out  and  delivered  to 
the  keeper  of  such  jail. 

S  39.  The  keeper  of  every  jail  to  whom  such  certified  copies  shall  to  b«  niu. 
be  delivered,  shall  keep  the  same  exposed  to  public  view  in  some  ******** 
open  and  public  part  of  such  jail ;  and  it  shall  be  the  duty  of  such  jail- 
er to  exhibit  the  same  to  every  person  who  shall  be  admitted  to  the 
liberties  of  such  jail,  at  the  time  of  his  executing  the  bonds  for  that 
purpose  herein  after  prescribed. 

S  40.  Every  person  who  shall  be  in  the  custody  of  the  sherifif  of  whomu. 
any  county,  by  virtue,  H:?.^-"*"'" 

1.  Of  dLiij  capuia  ad  respondendum :  or, 

2.  Of  any  execution  in  a  civil  action :  or, 

8.  By  virtue  of  any  attachment  for  the  non-payment  of  costs  in  a 

rivii  action :  or, 

4.  In  consequence  of  a  surrender  in  exoneration  of  his  bail : 
Shall  be  entitled  to  be  admitted  to  the  liberties  of  the  jail  which 

shall  have  been  established  in  such  county  according  to  law,  upon 

executing  a  bond  to  such  sheriff*  and  his  assigns,  as  prescribed  in  the 

next  section.^ 

$41.  Such  bond  shall  be  executed  by  the  prisoner,  and  one  or  Bond :  hi 
more  sufficient  sureties,  being  inhabitants  and  householders  of  the  ^'^°^^^ 
county,  in  a  penalty  which  shall  be  as  follows : 


(88)lR.L.p.  429,§i.    (SI)  n>. p. 429, § 6. 

Tax.,  n.  65 
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rnxE  a.  i .  ft  shall  be  not  less  than  double  the  amount  of  the  sdtn  itf  wUeh 
^•^'^^'^^^  the  sheriff  was  required  to  hold  the  defendant  to  bail,  if  he  be  in  cu»- 
todj  on  mesne  process,  or  be  surrendered  in  exoneration  of  bis  bail 
before  judgment  docketed  against  him : 

s.  It  shall  be  not  less  than  double  the  amount  directed  to  be  leried 
bj  the  execution  or  attachment,  if  he  be  in  custody  upon  attachment 
or  execution : 

3.  It  shall  be  not  less  than  double  the  amount  for  which  judgment 
shall  have  been  rendered  against  him,  if  he  be  surrendered  after  judg- 
ment docketed.^ 

fu  eonjiUon.  $  42.  Such  boud  shall  be  conditioned,  that  the  person  so  in  custo- 
dy of  such  sheriff,  shall  remain  a  true  and  faithful  prisoner,  and  shall 
not,  at  any  time,  or  in  any  manner,  escape  or  go  without  the  limits 
and  boundaries  of  the  liberties  established  for  the  jail  of  such  ooun^, 
until  discharged  by  due  course  of  law.®^ 

For  whom  S  43.  Every  such  bond  taken  for  the  liberties  of  any  jail,  shall  be 
valid,  and  shall  be  held  for  the  indemnity  of  the  sheriJOT  taking  the 
same,  and  of  the  party  at  whose  suit  the  prisoner  executing  such  bond 
shall  be  confined.^^ 

RMoinni:t-       S  44.  If  a  sheriff  who  shall  have  taken  any  such  bond  for  the  li- 
tiof  pruoner.  jj^j^^  ^f  ^^y  j^j|^  gjj^j  jjgcover  that  any  surety  to  such  bond  is  in- 
sufficient, he  may  commit  the  prisoner  who  executed  the  same,  to 
close  confinement  in  such  jail,  until  other  good  and  sufficient  soretiei 
shall  be  offered.^^ 

5Jj^^?     S  45.  The  sureties  in  any  bond  given  for  the  liberties  of  any  jail, 
•djbymiTO-    may  surrouder  their  principal  at  any  time  before  judgment  shall  be 
rendered  against  them  on  such  bond;  but  such  bail  shall  not  be  ex- 
onerated thereby  from  any  liability  incurred  before  the  malrii^  such 
surrender. 

How  lOAde.  ^  46.  Such  surrender  may  be  made  as  follows  :  the  bail  may  take 
their  principal  to  the  keeper  of  the  jail,  and  upon  the  written  require- 
ment  of  such  bail,  the  keeper  shall  take  such  principal  into  his  custo- 
dy, and  thereupon  endorse  upon  the  bond  given  for  the  limits,  an  ac- 
knowledgment of  the  surrender  of  such  principal ;  and  such  keeper 
shall  also,  if  required,  give  the  bail  a  certificate  acknowledgii^  iucb 
surrender. 

'S'eap*  ^  S  47.  The  going  at  large  of  any  prisoner  who  shall  have  exeeuted 
what  *  such  bond,  or  of  any  prisoner  who  would  be  entitled  to  the  libertiet  of 
any  jail  upon  executing  such  bond,  within  the  limits  of  the  libertiei 
of  the  jail  of  the  county  in  which  he  shall  be  in  custody,  shall  not  be 
deeih^  an  escape  of  such  prisoner ;  but  in  case  any  such  prisooer 
shall  go  at  large  without  the  liberties  of  such  county,  without  the  as- 
sent of  the  party  at  whose  suit  such  prisoner  shall  be  in  custody,  tbe 

(86)1  ILL.  p.  429,  §6. 
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flMiie:«liftU  be  deemed  an  oscftpe  and  forfeiture  of  the  bond  190  .eze-    art.  3. 
cuted ;  and  the  sheriff  in  whose  custody  such  prisoner  shall  have  been,  ^^^^>^^^ 
flhall  have  the  same  authority  to  pursue  and  retake  such  prisoner,  as 
if  such  escape  had  been  made  from  the  jail. 

S  48.  In  every  suit  brought  by  a  sheriff  on  such  bond,  the  defen-  ^H^^ 
dants  may  plead  a  voluntary  return  of  the  prisoner  to  the  jail  from  ^^^'^ 
which  he  escaped,  or  the  liberties  thereof,  or  a  recaption  of  such  pri* 
soner  by  the  sheriff  from  whom  custody  he  escaped,  before  the  com* 
mencement  of  such  suit,  and  may  give  evidence  thereof  in  bar  of  such 
action ;  and  such  defendants  shall  be  entitled  to  make  such  or  any 
other  defence  to  such  suit,  which  might  be  made  by  such  sheriff,  to  an 
action  against  him  for  such  escape. 

S  49.  But  if  an  action  shall  have  been  brought  against  such  sheriff  £fl«et  of 
fi)r  auch  escape,  aud  due  notice  thereof  shall  have  been  given  to  the  ^itmAib^. 
prisoner  and  his  sureties  who  executed  the  bond  fi^r  the  jail  liberties, 
the  judgment  against  such  sheriff  shall  be  conclusive  evidence  of  his 
right  to  recover  against  such  prisoner  and  his  sureties,  to  whom  such 
notice  was  given,  in  the  action  on  such  bond,  as  to  all  matters  which 
were  or  might  have  been  controverted  in  the  action  against  the 
sheriff. 

S  50.  In  every  such  action  brought  by  a  sheriff  on  a  bond  executed  sammar/ 
(or  the  jail  liberties,  if  it  shall  appear  to  the  court  that  judgment  hasiinf"'*"'  ^ 
been  rendered  against  such  sheriff  for  the  escape  of  the  prisoner,  and 
that  due  notice  of  the  pendency  of  the  action  against  the  sheriff  was 
given  to  such  prisoner  and  his  sureties,  to  enable  them  to  defend  the 
same,  such  court  shall  render  judgment  in  the  suit  upon  such  bond, 
at  the  sanoe  term  in  which  the  writ  by  which  such  action  shall  be 
commenced,  shall  be  returned  served. 

S  51.  But  to  entitle  any  sheriff  to  move  for  such  judgment,  he  Pravtoiv  pro- 
shall  have  filed  his  declaration,  and  shall  show  to  the  court  that  he 
had  given  twenty  days'  notice  of  such  motion. 

$  52.  If  it  shall  appear  on  the  hearing  of  such  motion,  that  the  de-  stavior  pro- 
fendants  have  any  meritorious  cause  of  defence,  which  was  not  con-  jadgmro:?" 
troverted  in  the  action  against  the  sheriff,  and  which  by  law  could 
not  have  been  so  controverted,  the  court  shall  suspend  proceedings 
on  such  judgment,  until  a  trial  in  such  action  be  had  ;  but  such  judg- 
ment shall  remain  as  a  security  for  the  sheriff. 

$  58.  If  such  defence  be  established,  the  court  shall  vacate  such  when  to  u 
judgment,  and  render  judgment  as  in  other  cases. 

S  54.  In  every  action  brought  by  a  sheriff  on  such  bond,  the  re-EvUmecor 
cpyery  of  a  judgment  against  him  for  the  escape  of  the  prisoner,  shall  '^'"■«~»**" 
be  evidence  of  the  damages  sustained  by  him,  in  the  same  manner  as 
if  such  judgment  had  been  collected ;  and  such  sheriff  shall  be  en- 


436  REVISED  STATUTES  OF  [pAstm. 

TiTT.E  c.  titled  to  recover  the  costs,  and  his  reasonable  expenses  in  defenfiDg 
^'^'^^^^^^  the  suit  against  him,  as  part  of  his  damages,®* 

Aniffoinf  $  55.  If  any  such  bond  shall  be  forfeited,  the  party  at  whose  satt 
the  prisoner  executing  the  same  shall  have  been  confined,  or  in  case 
of  his  death,  the  executors  or  administrators  of  such  party,  diall  be 
entitled  to  an  assignment  thereof,  which  shall  be  noade  by  the  sheriff 
taking  the  same,  or  in  case  of  a  vacancy  in  his  office,  by  hn  under- 
sheriff,  by  an  endorsement  on  such  bond,  executed  in  the  presence  of 
one  or  more  witnesses.®'' 

Action;  dtm.  g  56.  Thc  party  to  whom  such  assignment  shall  have  been  made, 
may  maintain  an  action  on  such  bond,  as  assignee  of  the  sheriff  tak- 
ing the  same,  in  the  same  cases  in  which  such  action  might  be  main- 
tained by  such  sheriff;  and  upon  obtaining  judgment  therein,  he  dudi 
recover  damages  for  such  breaches  of  the  condition  as  shall  have  been 
assigned  by  him,  as  follows : 

1 .  If  the  prisoner  escaping  was  confined  by  virtue  of  an  execution, 
or  by  virtue  of  an  attachment  for  non-payment  of  costs,  the  measure 
of  the  plaintiff's  damages  shall  be,  the  amount  directed  to  be  levied 
by  such  execution  or  attachment,  with  interest  thereon  to  the  time  of 
such  recovery : 

2.  If  such  prisoner  was  confined  by  virtue  of  a  capicts  ad  reipoih 
dendum,  or  upon  a  surrender  in  exoneration  of  his  bail,  n>ade  be* 
fore  or  afler  judgment  rendered  against  him,  the  plaintiff  shall  recover 
only  the  actual  damages  sustained  by  him.®^ 

SfJSooi.*^  S  51.  The  acceptance  of  an  assignment  of  any  such  bond,  shall 
be  a  bar  to  any  action  by  or  on  behalf  of  the  party  receiving  mdi  as- 
signment, against  the  sheriff  or  other  officer  making  the  same,  for  any 
escape  by  the  prisoner  executing  such  bond,  amounting  to  a  breach 
of  such  bond,®'' 

Defence  t"*  $  58,  In  cvory  action  brought  by  the  assignee  of  such  bond,  the 
■ifQco.  defendants  shall  be  entitled  to  plead  a  voluntary  return  of  the  prisoner 
to  the  liberties  of  thc  jail,  before  the  commencement  of  such  action,  in 
bar  thereof,  and  to  make  any  defence  which  they  would  be  entitled 
to  make,  if  such  action  had  been  brought  in  the  name  and  for  the  bene- 
fit of  the  sheriff  to  whom  such  bond  was  executed. 

2S[i"^T  ^  ^^'  ^^  ^^^^^  ^^^  party  at  whose  suit  any  person  shall  have  beea 
fftimt  thiirifr.  confined  to  the  liberties  of  a  jail,  shall  refuse  or  neglect  to  take  an  a** 
signment  of  the  bond  executed  by  such  person,  as  herein  before  pfO" 
vided,  and  shall  prosecute  any  sheriff  for  the  escape  of  such  per**, 
the  court  in  which  such  action  shall  be  pending,  shall,  by  rule,  stay 
all  proceedings  upon  the  judgment  against  such  sheriff,  until  he  d*" 
have  had  a  reasonable  time  to  prosecute  the  bond  taken  by  him,  and  t^ 
collect  the  amount  of  any  judgment  he  may  recover  thereon.®* 

(96)1R.  L.p.430,§9.     (vS7)Ib.§7.    (88)n».§8. 
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S  60.  But  the  last  preceding  section  shall  not  extend  to  authorise    art.  4. 
such  stay  of  proceedings,  in  any  action  where  the  judgment  shall  have  Jl^f[]]^^2^f 
been  recovered  against  any  sheriff,  for  any  escape  committed  with  jjj^n^^'y**- 
the  assent,  aid  or  assistance  of  such  sheriff.^' 

ARTICLE  FOURTH.     . 

Of  Escapes  J  and  the  lAabUities  of  Sheriffs  thertfor. 

&BC.  61.  Certain  priaonen  to  be  closely  confined. 

62.  Other  prisoners  being  without  liberties,  an  escape. 

63.  n>.  and  amonnt  of  damages  in  certain  cases. 

64  I>efence  by  sheriff  to  action  for  escapes. 

65  &  66.  Penalty  on  sheriff  receiving  reward  for  escape,  &e. 

S  61.  All  prisoners  committed  to  any  jail  upon  process  for  con- wbeoprison^ 
tempt,  or  committed  for  misconduct  in  the  cases  prescribed  by  law,  cioseiyoon- 
except  on  attachments  for  the  non-payment  of  costs,  shall  be  actually 
confined  and  detained  within  such  jail,  until  they  shall  be  from  thence 
discharged  by  due  course  of  law,  or  shall  be  removed  to  some  other 
jail  or  place  of  confinement,  in  the  cases  provided  by  law ;  and  if  any 
dteriffor  keeper  of  a  jail,  shall  permit  or  suffer  any  prisoner  so  com- 
mitted to  such  jail,  to  go  or  be  at  large  out  of  his  prison,  except  by 
virtue  of  some  writ  of  habeas  corpus,  or  rule  of  court,  or  in  such  oth- 
er cases  as  may  be  provided  by  law,  he  shall  be  liable  to  the  party  ag- 
grieved, for  his  damages  sustained  thereby,  and  shall  be  deemed  guilty 
of  a  misdemeanor.®^ 

S  62.  If  any  prisoner  committed  to  any  jail,  by  virtue  of  any  capias  wim  baiof 
ad  respondendum,  or  other  mesne  process,  or  upon  a  surrender  in  ex-  uci  an  •»• 
oneration  of  his  bail,  made  either  before  or  after  judgment  rendered,  **^* 
diall  go  or  be  at  large  without  the  limits  and  boundaries  of  the  liber- 
ties of  such  jail,  without  the  assent  of  the  party  at  whose  suit  such  pri- 
soner shall  have  been  committed,  the  same  shall  be  deemed  an  escape 
of  such  prisoner,  and  the  sheriff  having  charge  of  such  jail  shall  be  an- 
gwerable  therefor  to  such  party,  in  an  action  of  trespass  on  the  case,  to 
the  extent  of  the  damages  sustained  by  him.®® 

S  63,  If  any  prisoner  committed  to  any  jail,  in  execution  in  a  civil  ib. 
action,  or  upon  an  attachment  for  the  non-payment  of  costs,  shall  go 
or  be  at  large  without  the  boundaries  of  the  liberties  of  such  jail,  widi- 
out  the  assent  of  the' party  at  whose  suit  such  prisoner  was  committed, 
the  same  shall  be  deemed  an  escape  of  such  prisoner,  and  the  sheriff 
having  charge  of  such  jail,  shall  be  answerable  therefor  to  such  party, 
for  the  debt,  damages  or  sum  of  money  for  which  such  prisoner  was 
committed,  to  be  recovered  by  an  action  of  debt.®® 

S  64.  In  every  action  against  a  sheriff  or  other  officer,  for  the  es-  Defence  by 
cape  of  any  prisoner,  the  defendant  may  plead  or  give  notice,  that  before 
the  commencement  of  such  action,  such  prisoner  voluntarily  returned 
to  the  jail  from  which  he  had  escaped,  or  to  the  liberties  thereof;  or 

(86)  1 R.  li.  p.  480,  §  8.    (90)Ib.p.425,§19ft21. 
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iTrtA6.  tlmt  such  defendant  retook  such  prisoner,  and  had  him  witlun.lbBJuI 
^"^"^^^^^  from  which  he  escaped,  or  within  the  liberties  thereof^  before  the  com- 
mencement of  such  action;  and  in  either  case,  that  such  .eeci^  vis 
made  without  the  consent  of  such  defendant.^^ 

PtaMft^  oo  S  65.  Every  sheriff  or  other  officer,  who  diall  demand  or  receire 
any  reward,  gratuity  or  valuable  thing,  to  procure,  assist,  Gonnive  at 
or  permit,  any  escape  of  any  prisoner  in  his  custody,  shall  be  deemed 
guilty  of  a  misdemeanor.®^ 

^  S  66.  Every  sheriff  or  other  officer,  vtbo  diall  be  convicted  of  a  vio> 

lation  of  the  last  section,  shall  forfeit  his  office,  and  be  ibreverdieie- 
after  incapable  of  executing  the  same.^ 

ARTICI^E  FIFTH. 

Proceedings  on  the  Eledion  or  Appointment  of  a  new  8ker^. 

Bec,  07.  Certificate  of  new  theriff  hariiig  qualified,  &c.  to  be  giren. 
68.  Senrice  thereof  OD  former  ■heiiil^  to  tupercede  hia  powers. 
SB.  Hungt  to  be  deUrered  by  him  to  hit  soecesaor. 

70.  Statement  of  articlea  delirered,  how  signed  and  receipted,  fte. 

71.  Power  of  former  sheriff  defined. 

72.  When  capiaa  to  be  delirered  to  new  aheriff,  &e. 
78.  How  delivery  of  jail,  &c.  may  be  compelled. 
74.  Proceedings  if  office  of  f<»mer  sheriff  be  racant. 

EvidMeeof  S  67.  When  any  new  sheriff  shall  be  elected  or  appointed  in  lbs 
h^^d^i^  place  of  any  other,  or  upon  the  expiration  of  the  term  of  any  sheriff^ 
office,  and  shall  have  qualified  and  given  the  security  required  by  kW| 
the  clerk  of  the  county  shall  grant  a  certificate,  under  his  official  seal, 
that  the  person  so  appointed  or  elected,  has  qualified  and  giy^n  9qA 
security. 

Fonnarihe-      ^  68.  Upou  the  service  of  such  certificate  on  the  ibrmer  aherifl^ 
^J^]^"'   his  powers  as  such  sheriff,  except  when  otherwise  expressly  provided 
by  law,  shall  cease. 
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S  69.  Within  ten  days  after  the  service  of  such  certificate  upon 
such  former  sheriff,  he  shall  deliver  to  his  successor, 

1.  The  jail,  or  jails  if  there  be  more  than  one,  of  the  county,  with 
all  their  appurtenances,  and  the  property  of  the  county  therein  : 

2.  All  the  prisoners  then  confined  in  such  jail : 

3.  All  process,  orders,  rules,  commitments,  and  all  other  papers  or 
documents  in  his  custody,  authorising,  or  relating  to  the  confinement 
of  such  prisoners  ;  and  if  any  such  process  shall  have  been  returned, 
a  statement,  in  writing,  of  the  contents  thereof,  and  when  returned: 

4.  All  writs  of  capias  ad  respondendum  and  other  mesne  pro- 
cess, and  all  precepts  and  other  documents  for  the  summoning  of* 
grand  or  a  petit  jury  then  in  his  hands,  which  shall  not  have  beenfal' 
ly  executed  by  him  : 

6.  All  executions,  attachments  and  final  process,  then  in  his  handi) 
except  such  as  the  said  former  sheriff  shall  have  executed,  or  shall 

(81)  1R.L.^42S»§2S.    (S2)n».§aS. 
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have  begun  to  execute,  bj  the  Collection  of  monej  thereon,  or  bjr  a   aet.  & 
levy  <m  property,  in  pursuance  thereof.  v^^VXi/ 

S  70.  At  the  time  of  such  delivery,  the  said  former  sheriff  diall  ipdytaw; . 
execute  an  instrument  reciting  the  property,  process,  documents  and  iSSJLg. 
prisoners  delivered,  specifying  particularly  the  process  or  other  au- 
thority by  which  each  prisoner  was  committed,  and  is  detained,  and 
whether  the  same  be  returned  or  delivered  to  such  new  sheriff;  which 
instrument  shall  be  delivered  to  such  new  sheriff,  who  shall  acknow- 
ledge, in  writing  upon  a  duplicate  thereof,  the  receipt  of  the  proper- 
tjj  process,  documents  and  prisoners  therein  specified,  and  shall  de- 
liver such  duplicate  and  acknowledgment  to  the  said  former  sheriff. 

Sll.  Notwithstanding  the  election  or  appointment  of  a  new  she-  Powenof 
riff,  the  former  sheriff  shall  return  in  his  own  name  all  writs  of  capias  *^"*^ 


td  respondendum^  all  other  mesne  process,  all  attachments  and  all 
executions,  which  he  shall  have  fully  executed,  and  shall  proceed  and 
tomplete  the  execution  of  all  final  process  and  attachments  which  he 
shall  have  begun  to  execute,  by  a  collection  of  money  thereon,  or  by 
a  levy  on  property  in  pursuance  thereof. 

S  72..  When  a  sheriff  shall  have  arrested  any  person  upon  a  capias  capiu  in 
ad  respondendum^  by  virtue  of  which,  such  person  shall  be  confined  ^^'^^^ 
either  in  jail  or  on  the  liberties  thereof,  at  the  time  of  assigning  and 
defivtfring  such  jail  to  the  new  sheriff,  if  such  capias  be  not  then  re- 
turtaUe,  the  same  shall  be  delivered  to  the  new  sheriff,  and  shall  be 
returned  by  him  at  the  return  day  thereof,  with  the  proceedings  of  the 
Ibrfiier  and  of  the  new  sheriff  thereon. 

S  73.  If  any  former  sheriff  shall  neglect  or  refuse  to  deliver  to  his  coinp«iiii» 
successor,  the  jail,  process,  documents  and  prisoners  in  his  charge,  as  jldi^aZ^ 
herein  required,  such  successor,  may  notwithstanding  take  possession 
of  such  jail,  and  take  the  custody  of  the  prisoners  therein  confined,  and 
majr  compel  the  delivery  of  such  process  and  documents,  in  the  man-  Sio*  '*  ^ 
ner  prescribed  in  Article  fifth  of  the  sixth  Title  of  Chapter  fifth  of  the 
First  Part  of  the  Revised  Statutes. 

S  74.  If  at  the  time  when  any  new  sheriff  shall  have  qualified  and  outY  of  under 
given  the  security  required  by  law,  the  oflElce  of  the  former  sheriff  shall  tnr*fiy*n  ^ 
be  executed  by  his  under-sheriff,  or  by  a  coroner  of  the  county,  or  by  mw^^JiriffT 
any  other  person  specially  authorised  for  that  purpose,  such  under- 
sheriff,  coroner  or  other  person,  shall  in  all  things  comply  with  the 
^preceding  provisions,  and  shall  perform  the  duties  required  of  such 
tofimer  sheriff. 

ARTICLE  SIXTH. 

Of  the  Duties  of  Sheriffs^  in  the  Execution  and  Return  of 

Process. 

Sbc.  75.  Sheriib  to  prt  receipts  for  process. 

78.  Copy  of  process  senred  to  be  delirered  to  defendant 
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TiTrig  <i     §me.  77.  Lisfailkr  <if  iheruf  fbr  not 

79.  OlfiEes  at  wiiieh  eensun  pmci 
79.  S4siDnii»  00  'itiier  'iificu.  lux  CD 

J  75.  When  proceas  ot'  any  descriptioa  aiiaii  be  defivcrcd  t»  a 
riff  to  be  exeGuted,  he  iball  ^ve  to  the  penoa  drirrerin^  the  sw,  if 
reqoired  by  him^  and  oa  paymenc  of  the  dee  allowed  by  law,  m  0110010 
io  wridng  signed  bj  such  sherii^  speciiVuig  the  names  of  die  partis 
in  9Qch  procesa^  the  general  nature  thereof  and  the  daj  of  teceiTMg 
theaame.^ 

Crtpy  <ir  pro-     S  76.  ETery  sherM'  or  other  officer  serring  proceas^  shall,  npoo  tk 
^^m'imstu-  request  of  the  party  served,  and  without  charging  or  receiriiii^  ai^ 
compensation  therefijr,  deliver  to  such  party  a  copy  thereof!** 

Liahiiirfrf  S  77.  Every  sherid'or  other  officer,  to  whom  any  proceaa  shall  be 
cMttoiBf  pro-  deliTered,  shall  execute  the  same  according  to  the  command  theiadl 
""^  and  shall  make  due  return  of  his  proceedings  thereon,  which  leton 

shall  be  signed  by  him.  For  any  violation  of  this  proTiskxi,  soch 
sheriff  or  other  officer  shall  be  liable  to  an  action  at  the  suit  of  ai^ 
party  aggrieved,  fcr  the  damages  sustained  by  him,  in  addition  to  aDj 
other  fine,  punishment  or  proceeding,  which  may  be  authorind  bjr 
law.~ 

T«  what  S  78.  All  process  issued  out  of  the  supreme  court,  except  aitackr 

»b^  ments  and  writs  of  kabtas  corpuSj  shall  be  returned  by  the  sevcfii 
flherifi,  coroners,  and  other  officers  to  whom  the  same  may  have  beta 
deliyered,  as  follows : 

1.  By  the  sherifi&  and  other  officers  of  the  several  countieB  con- 
posing  the  first  senate  district,  and  of  the  several  counties  componBg 
the  second  senate  district,  except  the  county  of  Delaware,  to  the  oSoe 
of  the  clerk  of  the  supreme  court  in  the  city  of  New- York : 

2.  By  the  sberifls  and  other  officers  of  the  county  of  Delaware,  and 
of  the  several  counties  composing  the  third  senate  district,  and  of  the 
several  counties  composing  the  fourth  senate  district,  except  the  cood- 
ty  of  St  Lawrence,  to  the  office  of  the  clerk  of  the  said  court  in  tk 
city  of  Albany : 

3.  By  the  sheri£  and  other  officers  of  the  county  of  St.  Lawreoc^ 
and  of  the  several  counties  composing  the  fifth,  sixth,  sevenA  tod 
eighth  senate  districts,  to  the  office  of  the  clerk  of  the  said  court  in  tb^ 
town  of  Utica.** 

oomt  retoriM     S  79.  No  retum  of  any  such  process  made  to  any  other  office  duD 

thmirJIfc^  that  required  in  the  last  section,  shall  excuse  any  sheriff  or  other  ofr 

cer  from  the  liabilities,  penalties,  fines,  or  proceedings  prescribed  by 

law,  or  by  the  rules  and  practice  of  the  supreme  court,  for  a  ue^ 

to  make  a  return  according  to  law.^^ 

(93)  1  R.  L.  p.  423,  §  10.    (94)  Lawt  ori820,  p.  20(>»  §2. 
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ABTIOLE  SfiYENTH.  ART.  8. 

Proceedings  in  case  of  Resistance  to  the  ExectUion  of  Process. 

Ssc.  80.  When  and  for  what  purpose  power  of  the  county  may  be  raited. 

81.  Names  of  resisters  to  be  certified  to  court;  their  punishment. 

82.  Penalty  for  refusing,  &c.  to  obey  sheriff. 

8S.  When  governor  to  order  force  from  other  counties. 

S  80.  Whenever  a  sheriff  or  other  public  officer  authorised  to  exe- Raisios  pow 
cute  any  process  delivered  to  him,  shall  find  or  have  reason  to  appre-  "**  *^""*'' 
hend  that  resistance  will  be  made  to  the  execution  of  such  process,  he 
shall  be  authorised  to  command  every  male  inhabitant  of  his  county, 
or  as  many  as  he  shall  think  proper,  to  assist  him  in  overcoming  such 
resistance,  and  if  necessary,  in  seizing,  arresting  and  confining  the 
resisters,  their  aiders  and  abettors,  to  be  dealt  with  according  to  law. 

S  Bl.  Such  sheriff  or  other  officer  shall  certify  to  the  court  from  Proeeediiigs 
which  such  process  issued,  the  names  of  the  resisters,  their  aiders  and  sisten. 
abettors,  to  the  end  that  they  may  be  proceeded  against,  for  their  con- 
tempt of  such  court.^* 

S  B2.  Every  person  commanded  by  a  sheriff  or  other  officer,  to  as-  Reftisaito 
sist  him  in  the  execution  of  process  as  herein  provided,  who  shall  re-  itcJ       * 
fuse,  or  without  lawful  cause,  neglect  to  obey  such  conmiand,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  subject  to  fine  and  imprison- 
ment. 

S  83.  In  case  it  shall  appear  to  the  governor,  that  the  power  of  any  Foiee  ftom 
county  will  not  be  sufficient  to  enable  the  sheriff  thereof  to  execute  ties.     *^ 
process  delivered  to  him,  he  shall,  on  the  application  of  such  sheriff, 
order  such  a  military  force  from  any  other  county  or  counties  of  this 
state,  as  shall  be  necessary. 

ARTICLE  EIGHTH. 

Provisions  concerning  the  DtUies  of  Coroners  in  exeaUing  Civil 
Process^  in  cases  where  Sheriffs  are  Parties. 

Sxc.  84.  Coroners  to  execute  process  in  suits  where  sheriff  is  party. 
86.  One  coroner  may  execute. 
86.  Proceedings  on  arrest  of  a  sheriff. 
87  &  88.  Sheriffs  how  to  be  imprisoned  on  arrest. 

89.  Coroner  liable  for  escape  of  sheriff. 

90.  Sheriff  entitled  to  liberties  of  jail,  &c. 

91.  Proceedings  on  bond  for  liberties. 

92.  Imprisoning  persons  arrested  at  sheriff's  suit. 

98.  How  kept;  when  to  be  discharged  on  giying  bail  bond. 

94.  Bonds  for  liberties,  how  giren  by  them. 

96.  Liability  of  coroner  for  escapes  from  liberties. 

S  84.  Whenever  the  sheriff  of  any  county  shall  be  a  party  in  any  y^^^ 
suit,  all  process  in  such  suit,  except  when  otherwise  provided  by  law,  JJJtS  by**' 
shall  be  executed  by  the  coroner  of  the  county  to  whom  the  same  <»"»•«* 
shall  be  delivered,  in  the  same  manner  in  all  respects,  subject  to  the 
same  obligations  and  liabilities,  and  with  the  like  authority  and  en- 


(96)  1  R.  L.  p.  428,  §  II. 
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TITLE  6.  titled  to  the  same  privileges,  as  are  prescribed  by  law  in  respect  Id 
^^^^'^^^  sheriffs,  except  in  cases  otherwise  specially  provided  for. 

One  coroner      S  85.  When  proccss  shall  be  directed  to  the  coroners  of  a  county 
"■'  ***'      generally,  the  same  may  be  executed,  and  a  return  thereto  may  be 
made  and  signed  by  any  one  of  such  coroners ;  but  such  act  or  reiuro 
shall  in  no  degree  prejudice  the  other  coroners  not  participating  there- 
in.«« 
Powers  on        S  86.  If  proccss  for  arresting  tlio  sheriff  of  the  county,  be  deliye^ 
Sb^c*      ed  to  a  coroner,  he  shall  execute  the  same  in  the  maimer  prescribed 
by  law  in  respect  to  the  execution  of  similar  process  by  sheriflEs ;  and 
shall  be  authorised  to  take  a  bond  on  the  arrest,  or  a  bond  for  the  jail 
liberties,  to  himself,  by  the  name  of  his  office,  in  the  same  cases,  and 
in  the  same  manner,  in  which  a  sheriff  would  be  authorised  to  take  the 
same ;  which  bonds  shall  have  the  like  effect,  and  be  subject  to  the  same 
provisions,  as  bonds  taken  in  like  cases  by  sherifis ;  and  the  proceed- 
ings, rights  and  liabilities  thereon,  shall  be  the  same  in  all  respects. 

luiiirtMuiog  S  87.  If  a  sheriff,  on  being  arrested  by  a  coroner  on  civil  proceo, 
^^*^'  requiring  him  to  be  held  to  bail,  shall  refuse  or  neglect  to  give  the 
bond  required  by  law  to  entitle  him  to  be  discharged ;  or  if  a  aheiiff 
shall  be  arrested  on  execution  against  his  body,  or  on  attachment;  he 
shall  be  confined  by  the  coroner,  in  some  house  situated  within  the  li- 
berties of  the  jail  of  the  county,  other  than  the  house  of  such  sherifl^ 
or  the  jail  of  such  county,  in  the  same  manner  as  sheriff  are  required 
by  law  to  confine  prisoners  in  the  jails  of  their  counties  respectively. 

It,  S  88.  Such  house  shall  thereupon  become  the  jail  of  the  countj, 

for  the  use  of  such  coroner,  and  all  laws  relating  to  the  jails  of  oooa- 
ties,  shall  be  applicable  to  the  same,  while  such  sheriff  shall  be  con- 
fined therein. 

Laabiiityfor       ^  ®^'  ^^  ^"X  ®^»P®  of  such  shcriff  from  such  house,  the  coroDer 
Mc«pe.        s}jq1i  \^  liable,  in  the  same  manner  and  to  the  same  extent,  as  sherifis 
for  the  escape  of  their  prisoners,  and  may  plead  and  give  in  evidence 
the  same  matters  allowed  to  sheriffs  in  similar  actions. 

sii^riffio  ^  ^^'  ^  sheriff  so  confined  shall  be  admitted  to  the  liberties  of  tbe 

ii«'&f!*'  J**'  ^^  ^'^^  county,  established  for  other  prisoners,  in  the  same  cases, 
and  upon  executing  the  like  bond  to  the  coroner  in  whose  custody  be 
shall  be,  as  provided  in  other  cases.  For  any  escape  of  such  sheriff 
from  such  liberties,  the  coroner  shall  be  liable,  in  the  same  manner, 
and  to  the  same  extent,  as  sheriffs  for  similar  escapes,  and  may  plead 
and  give  in  evidence  the  same  matters  allowed  by  law  to  sherifiEs. 

ri°SIId!"**  S  91.  The  coroner  may  prosecute  any  such  bond  taken  by  him, 
and  shall  be  entitled  and  subject  to  all  the  provisions  of  law,  in  re- 
spect to  similar  bonds  taken  by  sheriffs ;  and  such  bonds  may  be  as- 
signed by  him  to  the  party  at  whose  suit  such  sheriff  shall  have  been 

(96)  1  R.  L.  p.  151,  §  3. 
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arrested,  aiid  the  same  proceedings  shall  be  bad  thereon,  in  all  re-   ART.ft 
spects,  as  on  bonds  taken  and  assigned  by  sheriffs  in  similar  cases.       ^^V^^ 

S  92.  If  any  person  be  arrested  by  a  coroner  on  process  issued  in  a  wherecbcnfr 
suit  in  which  the  sheriff  of  the  county  is  a  plaintiff,  he  shall  be  commit-  **  **'**"*'  * 
ted  to  the  common  jail  of  the  county,  in  cases  where  a  commitment  is 
required  by  law ;  but  such  coroner  shall  not  be  liable  for  any  escape 
of  such  prisoner  from  such  jail,  after  he  shall  have  been  committed 
thereto. 

S  93.  Such  prisoner,  when  so  committed,  shall  be  kept,  in  all  re-  iiow  kept; 
spects,  as  other  prisoners  committed  on  civil  process,  and  shall  be  en- 
titled to  be  discharged,  if  he  be  committed  on  mesne  process,  on  exe- 
cuting a  bond  to  the  coroner,  in  the  same  manner,  and  in  the  same 
caaes,  in  which  such  bond  is  required  to  be  given  to  a  sheriff,  which 
shall  have  the  like  effect,  and  be  proceeded  on  in  the  same  manner,  in 
all  respects. 

S  94.  Such  prisoner  shall  be  entitled  to  the  liberties  of  the  jail,  in  Sondafor 
the  same  cases  as  other  prisoners,  on  executing  to  the  coroner  a  bond,  *    *^ 
in  all  respects  similar  to  that  required  to  be  given  to  sheriffs,  which 
shall  have  the  like  effect,  and  shall  be  assigned  and  proceeded  on  in 
the  same  manner. 

S  95*  For  any  escape  of  such  prisoner  from  such  liberties,  the  co-  EMtpeftom 
itMier  shall  be  answerable,  in  the  same  manner,  and  to  the  same  ex-  ^'^'*^' 
tent,  as  sheriffs  for  similar  escapes,  and  may  plead  and  give  in  evi- 
dence the  same  matters. 

ARTICIiE  NINTH. 

Praviriana  concerning  Persons  committed  under  the  Authority 
of  Courts  of  the  United  States^  to  JaUs  within  this  State. 

Skc.  96.  Sberifis  to  receive  and  keep  prisoners  nnder  process  of  U.  S.  courts. 
97.  Liability  of  sheriffs  for  safe  keeping  such  prisoners. 

S  96.  It  shall  be  duty  of  the  sheriffs  of  the  several  cities  and  coun-  sadipn- 
ties  of  this  state,  to  receive  into  their  respective  jails,  and  keep  all  k^/^ 
prisoners  who  shall  be  committed  to  the  same,  by  virtue  of  any  civil " 
process  issued  by  any  court  of  record,  instituted  under  the  authority  of 
the  United  States  of  America,  until  they  shall  be  discharged  by  the 
due  course  of  the  laws  of  the  United  States,  in  the  same  manner  as  if 
such  prisoners  had  been  committed  by  virtue  of  process  in  civil  ac- 
tions, issued  under  the  authority  of  this  state ;  and  every  such  sheriff 
may  receive,  to  his  own  use,  such  sums  of  money  as  shall  be  payable 
by  the  United  States,  for  the  use  of  the  said  jails. 

S  97.  Every  sheriff  or  keeper  of  a  prisbn,  to  whose  jail  any  prisoner  Liability  ©i 
shall  be  committed,  by  any  marshal  or  other  officer  of  the  United  Jj^^*^"' 
States,  as  provided  in  the  last  section,  shall  be  answerable  for  the  safe 
keeping  of  such  prisoner,  in  the  courts  of  the  United  States,  accord- 
ing to  the  laws  thereof. 
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TITIK  h 


petition  u 


CHAP.  VIII. 

Of  Proceedings  in  Special  Cases. 

Title    1. — Of  the  bringing  and  maintaining  of  suits  by  poor  penons. 

Title    2. — Proceedinss  by  and  against  infants. 

Title    3. — Of  suits  by  and  against  executors  and  administraton,  taA 

against  heirs,  devisees  and  legatees. 
Title    4. — Of  proceedings  by  and  against  corporations,  and  public  bo* 

dies  having  certain  corporate  powers,  and  by  and  i^ut 

officers  representing  them. 
Title    5. — Of  suits  against  sheriffs,  surrogates  and  other  officerSi  od 

their  official  bonds. 
Title    6. — Of  actions  for  penalties  and  forfeitures ;  and  provisions  for 

the  collection  and  remission  of  forfeited  recogQizaoce^ 

and  fines  imposed  by  courts. 
Title    7. — Of  proceedings  for  the  admeasurement  of  dower. 
Title    8. — Of  proceedings  for  the  collection  of  demands  against  shipi 

and  vessels. 
Title    9. — Of  proceedings  for  the  recovery  of  rent  and  of  demised  pre^ 

mises. 
Title  10. — Summary  proceedings  to  recover  the  possession  of  land  id 

certain  cases. 
Title  11. — Of  distraining  cattle  and  other  chattels  doing  damage,  and  of 

distraining  in  other  cases. 
Title  12. — Of  the  action  of  replevin. 
Title  13. — Of  proceedings,  as  for  contempts,  to  enforce  civil  remedicif 

and  to  protect  the  rights  of  parties  in  civil  actions. 
Title  14. — Of  arbitrations. 

Title  16. — Of  the  foreclosure  of  mortgages  by  advertisement. 
Title  16. — Of  proceedings  for  the  draining  of  swamps,  marshes,  and 

other  low  lands. 
Title  17. — General  miscellaneous  provisions  concerning  suits  and  pro- 
ceedings in  civil  cases. 


TITLE  I. 

OF  THE  BRINGING  AND  MAINTAINING  OF  SUITS  BY  POOR  PERSONS. 

Skc.  1.  Who  may  petition  to  proiecnte  as  a  poor  pen  on. 

2.  Ckmtents  of  petition;  certificate  of  couniel  to  be  annexed. 

8.  When  court  to  assign  eoonsd,  &c. 

4.  On  being  admitted,  to  prosecute  without  liability  for  costs,  &e. 

6.  When  court  may  annul  admission  to  prosecute. 

6.  This  Title  extended  to  suits  in  equity. 

Who  may  Skction  1,  Evcry  poor  person,  not  being  of  ability  to  sue,  wto 
shall  have  a  cause  of  action  against  any  other,  may  petition  the  oourt 
in  which  such  action  is  depending,  or  in  which  it  is  intended  to  be 
brought,  for  leave  to  prosecute  as  a  poor  person,  and  to  have  cooDsd 
and  attorneys  assigned  to  conduct  his  suit.^ 

(1)  lR.L.p.fi24»§21. 


.  vm.]       THE  STATE  OP  NEW-YORK.  445 


02.  Such  petition  shall  state,  titles. 

1.  The  nature  of  the  suit  brought,  or  intended  to  be  brought :  c^^^^^^ 

2.  That  the  applicant  is  not  worth  twenty  dollars,  excepting  the  !»«»««»• 
wearing  apparel  and  furniture,  necessary  for  himself  and  his  family, 

and  excepting  the  subject  matter  of  the  action,  when  not  in  possession 
thereof: 

And  shall  be  verified  by  his  own  afiidavit,  and  supported  by  a  cer-  certiSc«teor 
tificate  of  a  counsellor  of  the  court,  that  he  has  examined  the  claim,    "'^ ' 
and  is  of  opinion  that  such  poor  person  has  a  good  cause  of  action. 

S  3.  The  court  to  which  such  petition  shall  be  presented,  if  satis-  ivben  tod 
fied  of  the  facts  alleged,  and  that  the  applicant  has  a  meritorious  cause  admitted. 
of  action,  shall  by  rule  admit  him  to  prosecute  as  a  poor  person,  i^ 
shall  assign  to  him  counsel,  solicitors,  attorneys  and  all  other  oflElcers 
requisite  for  prosecuting  his  suit,  who  shall  do  their  duty  therein  with- 
out taking  any  reward  for  the  same.^ 

S  4.  Every  person  so  admitted,  may  prosecute  his  suit  without  cooMqafmw 
paying  any  fees  to  any  officers  or  ministers  of  justice ;  and  shall  not 
be  prevented  from  prosecuting  the  same,  by  reason  of  his  being  liable 
for  the  costs  of  any  former  suit  brought  by  him  against  the  same  de- 
fendant ;  and  if  he  be  non-suited,  or  a  verdict  or  judgment  be  given 
against  him,  or  his  bill  be  dismissed,  or  a  decree  be  rendered  against 
him,  he  shall  not  be  liable  for  any  costs  in  such  suit.^ 

S  5.  If  the  person  so  prosecuting,  be  guilty  of  any  improper  con-  when  it  may 
duct  in  the  prosecution  of  his  suit,  or  of  any  wilful  or  unnecessary  de-     """ 
laj,  the  court  may,  in  its  discretion,  annul  the  order  admitting  him  to 
prosecute  as  a  poor  person ;  and  he  shall  thereafter  be  deprived  of  all 
the  privileges  conferred  by  such  order. 

5  6.  The  provisions  of  this  Title  shall  apply  to  suits  in  courts  of  suiti  in 
equity,  as  well  as  to  actions  in  courts  of  law. 


TITLE  II. 

PROCEEDINGS  BY  AND  AGAINST  INFANTS. 

Sic.  1.  Infants  entiUed  to  maintain  suitf  in  all  cases. 
2.  Bat  next  friend  to  be  appointed  for  them. 
8.  By  whom  to  be  appointed  in  the  different  courts. 

4.  Petition  of  infant  and  consent  of  next  friend,  necessary. 

5.  Cases  in  which  bond  may  be  required  from  next  friend. 

6.  Bond  to  be  filed  with  surrogate,  &c. 

7.  Order  for  appointment,  when  and  where  to  be  filed. 

8.  When  guardian  for  inHsnt  defendant  to  be  appointed. 

9.  How  and  by  whom  made,  when  and  where  filed. 
10  &  11.  Proceedings  to  compel  appointment. 

12.  Guardians  not  liable  for  costs. 


S  1.  When  an  infant  shall  have  any  right  of  action,  to  recover  real  Risbtofiii- 
P^rty  or  the  possession  thereof,  or  to  recover  any  debt  or  dama-  s'iH.* 


(2)  1  R.  L.  p.  624,  §  21. 
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Ntit  friend 
to  be  appoint 
•d. 


By  whom. 


Upon  what 
pApeii}  lEC* 


Wbeubond 
may  be  re- 
<iuired. 


TITLE  a  ges,  he  shall  be  entitled  to  maintain  a  suit  thereon ;  and  the  same 
shall  not  be  deferred  or  delayed,  on  account  of  such  in&nt  not  being 
of  full  age.' 

S  2.  Before  any  process  shall  be  issued  in  the  name  of  an  in&nt, 
who  is  sole  plaintiff  in  any  suit,  a  competent  and  responsible  persoo 
shall  be  appointed  to  appear  as  next  friend  for  such  infant  in  sncii 
suit,  who  shall  be  responsible  for  the  costs  thereof.^ 

S  3.  Such  appointment  shall  be  made  as  follows : 

1 .  If  the  suit  is  intended  to  be  brought  in  chancery,  by  the  cban- 
cellor,  a  vice-chancellor  or  any  master : 

2.  If  intended  to  be  brought  in  the  supreme  court,  by  a  justice 
thereof,  circuit  judge,  or  supreme  court  commissioner  : 

3.  If  intended  to  be  brought  in  any  other  court,  by  a  judge  of  such 
court. 

S  4.  It  shall  be  made  on  the  petition  of  the  infant,  and  the  written 
consent  of  the  person  proposed  to  be  next  friend  to  such  infant,  dnij 
acknowledged  before,  or  proved  to,  the  officer  making  the  appoint- 
ment. 

S  5.  Before  any  person  shall  be  appointed  next  friend  for  an  ifr 
iant,  in  any  suit  to  recover  any  debt  or  damages,  he  shall,  if  required 
by  the  officer  to  whom  application  for  such  appointment  shall  be 
made,  execute  a  bond  to  such  infant,  in  a  penalty  at  least  double  the 
amount  claimed  in  such  suit,  with  such  sureties  as  shall  be  approved 
by  such  officer,  conditioned  that  such  next  friend  shall  duly  acooont 
to  such  infant  for  all  monies  which  may  be  recovered  in  such  suit 

S  6.  Such  bond  shall  be  delivered  to  such  officer  befi»re  the  ^i- 
pointment  shall  be  made,  and  shall  be  by  him  filed  in  the  office  of  the 
surrogate  of  the  county  in  which  such  infant  resides ;  and  such  dka 
shall  be  entitled  to  demand  and  receive  from  such  next  friend,  the 
fee  allowed  to  the  surrogate  for  filing  such  bond,  to  be  paid  to  him. 

S  7.  The  order  for  the  appointment  of  a  next  friend,  shall  be  filed 
in  the  office  of  a  clerk  of  the  court,  before  any  bill  or  declaration 
shall  be  filed  in  such  cause. 

S  8.  After  the  issuing  of  process  against  any  infant  defendant,  hj 
which  he  shall  have  been  arrested,  the  suit  shall  not  be  any  Airther 
prosecuted,  until  a  guardian  for  such  infant  be  appointed. 

S  9.  Such  appointment  shall  be  made  upon  the  request  of  such 
defendant,  and  on  the  written  consent  of  any  competent  person  pro* 
posed  as  guardian,  by  any  judge  of  the  court,  or  by  any  judge  cf 
commissioner  authorised  to  perform  the  duties  of  a  judge  of  SQ<^ 
court,  in  vacation ;  and  shall  be  filed  in  the  office  of  a  clerk  of  the 
court,  before  any  plea  by  such  infant  shall  be  filed. 


Wbcntobo 


Order  to  be 
filed. 


Omardien  for 
^efendaiit. 


How  ap- 
pointed. 


(8)  1  R.  L.  p.  87,  §  26.    (4)  lb.  p.  416,  §  2. 
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S  10.  If  such  infant  defendant  neglect,  for  twenty  days  after  the    art.  i. 
return  day  of  the  process  by  which  he  was  arrested,  to  procure  the  ^jj^^^^^^ 
appointment  of  a  guardian  to  defend  the  suit,  the  plaintiff  may  obtain  ^  co">H- 
an  order  from  a  judge  of  the  court,  requiring  such  infant  to  procure 
the  appointment  of  a  guardian,  within  ten  days  after  service  of  such 
ofder. 

011.  If  a  guardian  be  not  appointed  within  the  time  q[>ccified  inib. 
such  order,  the  judge  or  officer  granting  the  same,  shall  appoint  some 
discreet  person  to  be  guardian  for  such  infant,  in  the  defence  of  such 
suit 

Sl2.  No  person  appointed  guardian  for  the  purpose  of  defending  a  Liabuity  for 
suit  against  an  infant,  shall  be  liable  for  the  costs  of  such  suit,  unfess  ^^^^ 
specially  charged  by  the  order  of  the  court  for  some  personal  miscon- 
duct in  such  cause. 


TITLE  in. 


[See  on  the 


laino  ittMeet , 
OF  SUITS  BY  AND  AGAINST  EXECUTORS  AND  ADMINISTRATORS,  AND  wjt^  P- "3, 

AGAINST  HEIRS  DEVISEES  AND  LEGATEES.  Sod  pftrt-l    * 

Art.  1. — Of  suits  by  and  against  executors  and  administrators. 
A&T.  % — Of  suits  by  and  against  legatees,  and  against  next  of  kin,  heirs  and  deYisees, 
and  between  heirs  and  devisees. 

ARTICLE  FIBST. 

0/  Suits  by  and  against  Executors  and  Administrators. 

Skc.  1.  Actions  for  wrongs  may  be  brought  by  and  against  executors,  &c. 

2.  Certain  actions  excepted  from  last  section. 

3.  Executors,  &c.  not  to  be  held  to  bail,  except  for  waste. 

4.  Nor  then  without  special  order. 

6.  Appearance  by  one  of  seTcral  execotors,  &e. 

6.  Effect  of  judgment  upon  executors,  &c.  not  appearing. 

7.  Usual  remedies  to  bring  in  executors,  &c.  not  affected. 

8.  Limitation  of  actions  against  executors,  &c.  extended. 

9.  Also  of  actions  by  executors,  &c.  extended. 

10.  Liability  of  executors,  &c.  for  false  pleading,  abolished. 

11.  Executors  of  executors,  not  to  have  any  rights  as  such. 

.         12.  Judgments  against  executors  not  to  bind  real  estate  of  testator,  &c. 
IS.  Executions  upon  judgments,  by  subsequent  executors,  &c. 

14.  How  far  their  inventory  may  be  rebutted  by  proof. 

15.  For  what  demands,  executors,  &c.  to  be  liable. 

16.  Executors,  &c.  not  to  be  deprived  of  proofs  they  may  now  make. 

17.  Executors  of  their  own  wrong  abolished;  liable  as  trespassers. 

18.  Rights,  &c.  of  administrators  de  bonis  non. 

S  1.  For  wrongs  done  to  the  property,  rights  or  interests  of  another,  Aetioasib* 
for  which  an  action  might  be  maintained  against  the  wrong-doer,  ^"^'^ 
such  action  may  be  brought  by  the  person  injured,  or  after  his  death, 
by  his  executors  or  administrators,  against  such  wrong-doer,  aiid  af- 
ter his  death  against  his  executors  or  administrators,  in  the  same 
manner  and  with  the  like  effect  in  all  respects,  as  actions  founded 
upon  contracts. 
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^'iTLEx       ^  2.  But  the  preceding  section  shall  not  extend  to  actkns  for 
^^2!^^  slander,  for  libel,  or  to  actions  of  assault  and  battery,  or  fidse  impri- 
sonment, nor  to  actions  on  the  case  for  injuries  to  the  peraoD  of  die 
plaintiff,  or  to  the  person  of  the  testator  or  intestate  of  any  executor 
or  administrator. 

B^^sto  (^  3.  \o  executors  or  administrators  shall  be  held  to  baO,  in  anj 
action  against  them,  in  their  representative  character,  unless  such  ac- 
tion be  brought  to  charge  them  with  waste. 

ibob  tptcui  2  4.  'Sot  shall  they  be  held  to  bail  in  such  action,  unless  upon  tn 
order  of  a  judge  of  the  court  in  which  such  action  shall  be  brought, 
founded  upon  an  affidavit  of  the  facts  and  circumstances  to  support 
such  charge. 

Appearaiic*  ^  5.  In  actions  against  several  executors  or  administrators,  tliej 
veni  e»co-  shall  all  bc  considered  as  one  person  representing  their  testator  or  in- 
testate ;  and  such  of  them  as  shall  be  first  served  with  process,  or 
as  shall  first  appear  in  the  action,  shall  answer  the  plaintiff.  Jo^- 
ment  shall  be  rendered,  and  in  the  cases  where  execution  maj  be  is- 
sued against  the  property  of  the  testator  or  intestate,  it  shall  be  award- 
ed against  such  as  shall  have  appeared,  and  the  others  named  in  the 
first  process,  in  the  same  manner  as  if  they  had  all  appeared.^ 

E|^  of  $  6.  But  no  judgment  rendered  in  such  action,  by  default  or  othe^ 

wise,  shall  be  deemed  evidence  of  any  admission  of  assets,  in  the 
hands  of  any  executor  or  administrator,  who  was  not  served  with 
process  in  such  action,  or  who  did  not  actually  appear  therein. 

CofMtruction      ^  7.  The  preceding  section  shall  not  deprive  any  plaintiff  of  the 
Mctions.      usual  remedies,  to  bring  into  court  all  the  executors  or  administra- 
tors against  whom  the  action  is  brought.^ 

Lfamuuon  of     g  Q,  The  term  of  eighteen  months  after  the  death  of  any  testator 
(•iiiBttbem.  or  intestate,  shall  not  be  deemed  any  part  of  the  time  limited  by  law 

for  the  commencement  of  actions  against  his  executors  or  adnunis- 

trators. 

lythi^*""**  S  9.  The  time  which  shall  have  elapsed  between  the  death  of  any 
person,  and  the  granting  of  letters  testamentary  or  of  administratioDi 
on  his  estate,  not  exceeding  six  months,  and  the  period  of  six  montbf 
after  the  granting  of  such  letters,  shall  not  be  deemed  any  part  of  the 
time  limited  by  any  law  for  the  commencement  of  actions,  by  execu- 
tors or  administrators. 

PdM  piewi-  g  10.  No  executor  or  administrator  shall  be  made  personally  !»•• 
ble  for  any  debt,  damages  or  costs,  by  reason  of  his  having  pleaded 
any  false  plea. 

Sewtonl"'^  S  11.  An  executor  of  an  executor,  shall  have  no  authority  to  conJ* 
mence  or  maintain  any  action  or  proceeding  relating  to  the  estate,  ei- 

(5)  1  R.  L,  p.  313,  §  12. 
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iGscts  or  rights  of  the  testator  of  the  first  executor,  or  to  take  any  charge    ^^'^'  ^ 
or  control  thereof,  as  such  executor.  v^v^/ 

S  12.  The  real  estate  which  belonged  to  any  deceased  person,  ^JUJ^^^^^ 
shall  not  be  bound,  or  in  any  way  afiected,  by  any  judgment  against 
his  executors  or  administrators,  nor  shall  it  be  liable  to  be  sold,  by 
virtue  of  any  execution  issued  upon  such  judgment.^ 

S  IS.  Any  subsequent  executors  or  administrators,  shall  have  exe-  Ezecntion  m 
cution  upon  any  judgment  that  may  have  been  recovered  by  any  per-  «!SZ 
son  who  preceded  them  in  the  administration  of  the  same  estate,  with- 
in  one  year  from  the  time  of  the  docketing  of  such  judgment,  without 
reviving  the  same  by  scire  facias^  and  without  any  other  proceeding 
to  give  notice  to  the  defendant  in  such  judgment. 

S  14.  In  any  action  against  executors  or  administrators,  in  whichiMnittiiif  la- 
the fact  of  their  having  administered  the  estate  of  their  testator  Qf  ^~**^' 
intestate,  or  any  part  thereof,  shall  come  in  issue,  and  the  inventory 
of  the  property  of  the  deceased,  made  and  filed  by  them,  shall  be  giv- 
en in  evidence,  the  plaintifi*  or  defendant  may  rebut  the  same  by  proof, 

1.  That  any  property  or  effects  have  been  omitted  in  such  inven- 
tory, or  were  not  returned  therein  at  their  true  value : 

s.  That  such  property  has  perished  or  been  lost,  without  the  fault 
of  such  executor  or  administrator,  or  that  it  has  been  fiiirly  sold  by  them 
at  private  or  public  sale,  at  a  less  price  than  the  value  so  returned; 
or  that  since  the  return  of  the  inventory,  such  property  has  deteriorat- 
ed or  enhanced  in  value. 

S  15*  In  every  such  action,  the  defendants  shall  not  be  charged  for  Liabintr  for 
any  demands  or  rights  in  action  specified  in  their  inventory,  unless  it  *" 
appear  that  such  demands  or  rights  have  been  collected,  or  might  have 
been  collected  with  due  diligence. 

S  16.  The  two  last  sections  shall  not  be  construed  to  vary  any  rules  coutnieUoB 
of  evidence  in  respect  to  any  proof  which  an  executor  or  administrator  It^^^^ 
may  now  make  by  law. 

S  VI,  No  person  shall  be  liable  to  an  action  as  executor  of  his  own  Ezeenton  of 
wrong,  for  having  received,  taken  or  interfered  with,  the  property  or  wTtm§!^ 
e&cts  of  a  deceased  person ;  but  shall  be  responsible  as  a  wrong-doer 
in  the  proper  action  to  the  executors,  or  general  or  special  administra- 
tors, of  such  deceased  person,  for  the  value  of  any  property  or  eflects  so 
taken  or  received,  and  for  all  damages  caused  by  his  acts,  to  the  es- 
tate of  the  deceased. 

$  18.  When  administration  of  the  effects  of  a  deceased  person,  wtghtM,  sm, 
which  shall  have  been  left  unadministered  by  any  previous  executor  mtond*  bo. 
or  administrator  of  the  same  estate,  shall  be  granted  to  any  person,     '^^ 
such  person  may  bring  a  writ  of  error  upon  any  judgment  obtained 
against  such  previous  executor  or  administrator  of  the  same  estate,  or 

(6)  1  R.  L.  p.  813,  $  14. 
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TITLE  X  against  the  original  testator  or  intestate ;  and  shall  defend  any  writ  of 
error  brought  upon  any  such  judgment ;  and  shall  have  the  same  rs- 
medies,  in  the  prosecution  or  defenceof  any  action,  byon^painstsadi 
previous  executors  or  administrators,  and  for  the  collection  and  en- 
forcing of  any  judgment  obtained  by  them,  as  they  would  hare  by 
law.'' 

ARTICLE  SECOND. 

0/  Suits  by  and  against  Legatees^  and  against  next  of  Bb, 
Heirs  and  DeviseeSj  and  between  Heirs  and  Devisees. 

fixe.  19.  Reference  of  suit*  by  Uf^itM  aguiut  executor*. 

20.  Proceediogt  and  powers  of  referees. 

21.  Gotta,  how  and  by  whom  to  be  paid. 

22.  Action  for  farther  aMCtc;  proceedings. 

28.  How  actions  against  next  of  kin  may  be  brought. 

24.  Reeorery  in  such  action;  when  apportioned. 

25.  Coatribittion  may  be  compelled. 

26.  How  actions  against  legatees  may  be  brought. 

27.  Requisites  to  reeorery  in  such  action. 

29.  Reeorery  how  apportioned  among  sereral  legatees. 
29.  Apporticmment  of  costs  against  relatires  and  legatees. 

80.  Judgment  to  express  the  amount  recorered  against  each. 

81.  P&jrment  of  his  share  by  one,  to  exonerate  him. 

82.  Heirs  and  devisees  how  fur  liable  for  debts  of  ancestor. 
88  It  34.  But  heirs  not  liable  until  personal  assets  exhausted,  ftc 
80.  Ebcpress  directions  of  will  not  to  be  affected. 

86.  Creditorto  establish  liability  of  heirs. 

87.  Order  of  payment  of  debts  of  ancestor. 
8S.  Preference  to  debts  of  same  class,  &e. 
89.  Prior  debts  and  those  of  same  class,  may  be  shown. 

40.  When  recovery  to  be  had  for  proportion  of  debt. 

41.  Payment  of  certain  debts  may  be  shown,  Slo. 

42.  Suits  at  law  against  heirs  abolished;  reoMdy  in  equity. 
48.  Such  suits  not  to  be  delayed  by  infancy  of  heirs,  itc 

44.  In  such  suits,  bill  to  specify  real  estate  descended. 

45.  Defence  thereto  by  heirs. 

46.  Proceedings  to  ascertain  value  of  land  descended. 

47.  When  debt  to  be  levied  of  real  estate  descended. 

48.  Such  decree  to  have  preference  over  judgments,  Ste.  individaallj. 

49.  Liability  of  heir,  where  lands  have  been  claimed. 

60.  Order  of  liability;  defence  by  heir. 

61.  Land  aliened,  &c.  not  affected  by  decree  against  heir. 

62.  Recoveries  against  several  heirs,  &c.  how  iqiportioned. 
68.  Costs  also;  decree  to  specify  sum  recovered  against  each. 
54.  Executions  against  infant  heirs,  to  be  stayed  one  year,  &c- 
66.  Endorsements  to  be  made  on  exeontion. 

66.  Requisites  to  render  devisees  liable. 

67.  For  what  deficiencies  liable. 

68.  Two  last  sections  not  to  affect  express  directions  of  a  will. 

69.  Creditor  to  establish  facts,  Slc.  to  render  devisee  liable. 

60.  Provisions  concerning  heirs,  extended  to  devisees. 

61.  Liability  in  case  of  aliening  land  devised. 
62  &  63.  Remedy  of  child  bom  after  making  a  will  for  his  share. 
^.  Power  of  chancery  to  compel  distribution  and  cootribntioB. 

65.  Also  to  compel  contribution  by  devisee. 

66.  Foregoing  provisicms  to  apply  to  certain  witnesses  to  wills. 


Soils  by  le. 
a 

r 


to  be  S  19.  Whenever  an  action  shall  be  brought  by  any  legatee  agaioi^ 
an  executor  or  administrator,  and  the  want  of  assets  to  pay  all  theMt^ 
of  the  deceased,  and  all  the  legacies  bequeathed  by  htm  or  any  of  theiDt 


(7)lR.L.p.812,§9. 
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•hall  be  pleaded,  the  cauae  shall  be  referred  to  referees,  to  examine  the    art.  s. 
accounts,  of  the  defendants,  and  to  hear  and  report  upon  the  allega-  ^^'^'^^^ 
tioiis  and  proofe  of  the  parties  in  respect  to  such  plea.® 

S  SO.  Such  referees  shall  proceed  in  the  manner  provided  by  law  Prosaadiqii, 
In  respect  to  references  of  actions  in  which  there  is  a  long  account;      ^  ^ 


and  all  the  provisions  of  law  in  relation  to  such  references,  shall  apply 
to  referees  appointed  pursuant  to  the  last  section,  and  to  their  proceed- 
ings, an4  the  judgment  thereon. 

S  21.  In  such  cases,  the  costs  of  the  action,  or  of  either  party,  shall  cottsof  Mic 
be  paid  as  the  court  may  direct,  out  of  the  estate  of  the  deceased,  or 
by  the  defendants  personally,  if  their  refusal  to  pay  such  legacy  or  their 
defence  of  the  action,  shall  appear  to  have  been  unreasonable.® 

S  22.  If  the  plaintiff  in  such  suit  shall  recover  only  part  of  his  de- farther  «b- 
mand,  for  the  want  of  assets  in  the  hands  of  of  the  defendants,  and  as- 
sets shall  afterwards  come  to  their  hands,  he  shall  have  a  new  action 
for  the  recovery  thereof,  or  of  the  proportionate  share  thereof,  to  which 
he  may  be  entitled;  and  the  same  proceedings,  in  all  respects,  shall 
be  had  in  such  action.® 

$  23.  Actions  airainst  the  next  of  kin  of  any  deceased  person,  to  re-  Acnoas  a. 

11/.  1  11  .11,  r*«»to«xt 

cover  the  value  of  any  assets  that  may  have  been  paid  to  them  by  an  ^^^^"^ 
executor  or  administrator,  may  be  brought  against  all  of  the  said  re- 
latives jointly,  or  one  or  more  of  them,  for  the  amount  received  by  each 
of  (hem. 

$  24.  In  such  action,  the  plaintiff  shall  be  entitled  to  recover  the  Kaeov«ry 
value  of  all  the  assets  received  by  all  the  defendants  in  the  suit,  if  ne- 
cessary to  satisfy  his  demand;  and  the  amount  of  the  recovery  shall 
be  apportioned  among  the  defendants,  in  proportion  to  the  value  of  the 
assets  received  by  each  ;  and  no  allowance  or  deduction  shall  be  made 
from  such  amount,  on  account  of  there  being  other  relatives  to  whom 
assets  have  also  been  delivered. 

$  25.  Any  one  of  the  next  of  kin,  against  whom  a  recovery  shall  contnba. 
be  had  pursuant  to  the  preceding  sections,  may  maintain  an  action 
against  all  the  other  relatives  of  the  testator,  to  whom  any  such  assets 
may  have  been  paid,  jointly,  or  against  any  of  them  separately,  for  a 
just  and  equal  contribution ;  and  shall  be  entitled  to  recover  of  each 
defendant,  such  an  amount  as  shall  be  in  the  same  proportion  to  the 
whole  sum  collected  of  the  plaintiff,  as  the  value  of  the  assets  deliver- 
ed to  such  defendant,  bore  to  the  value  of  all  the  assets  delivered  to 
all  the  relatives  of  the  deceased. 

S  26.  Actions  by  creditors  of  any  deceased  persons,  to  recover  the  AetioM  a- 
ralne  of  any  assets  that  may  have  been  paid  by  any  executor  or  ad-  t^a.'^ 
ministrator  to  any  legatees  of  their  testator,  may  be  brought  against 
dl  of  such  legatees  jointly,  or  against  any  single  legatee  separately. 

(9)  1 R.  L.  p.  81S,  $  SO. 
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TTTLCx       J  ^.  Ib  sQcb  act>:'C,  tfae  pfaiittid'  AaU  wx  be  frtitlffJ  to 
imlttii  he  ibows 

1.  Thfti  z»  a»et§  were  deliTered  by  ibe  executor  or 
of  tbe  dH?«tf^,  lo  his  Dext  of  kin :  or, 

2.  That  tbe  T&lue  of  s  jcfa  asKis  has  been  recovered  bjr  aome  other 
creditor:  or, 

a.  That  such  as5€3  are  doc  sufficient  to  satisAr  tfae  jImwm!*!  of  the 
plaintiff: 

And  in  tbe  last  case,  be  shaU  be  entitled  to  reoorer  only  the  defi- 
ciencT. 

S  28.  The  whole  amount  which  tbe  plaintiff  shall  be  entitled  to  it> 
corer,  shall  be  apportioned  among  all  tbe  l^atees  of  the  testator,  ia 
proportion  to  tbe  respective  amounts  of  their  sereral  legacies;  and 
•uch  proportion,  only,  shall  be  recovered  of  each  legatee. 

S  29.  If  any  action  be  brooght  against  several  relatives  jointly,  or 
against  several  legatees  jointly,  for  asKts  delivered  to  them,  if  a  re- 
covery be  had  against  them,  the  costs  of  sudi  action  shall  be  appor- 
tioned among  the  several  defendants,  in  proportion  to  tbe  aoKMiDt  of 
the  debt  or  damages  recovered  i^ainst  each  of  them. 

S  so.  In  every  such  action,  the  judgment  diall  express  tbe  amount 
recovered  agiainst  each  defendant,  for  debt  or  damages,  and  costs;  and 
the  execution  issued  thereon,  shall  correspond  to  sudi  judgment 

S  SI.  In  case  of  any  judgment  against  several  relatives  of  a  tesia- 

rai«iAMiL|0f^  or  against  several  legatees,  the  payment  or  satisfiu^tion  of  the 

amount  recovered  against  any  one  of  the  defendants,  shall  disdiaife 

such  defendant,  and  shall  exonerate  him  and  his  property  from  such 

judgment,  and  from  the  executicm  thereon. 

LUMHt  of  ^  ^^*  '^^  hein  of  every  person  who  shall  have  died  intestate,  and 
fc"*?"^  the  heirs  and  devisees  of  any  person  who  sbsAl  have  died  afier  the 
making  of  his  last  will  and  testament,  shall  respectively  be  liable  fcr 
the  debts  of  such  person,  arising  by  simple  contract  or  by  specialty,  to 
the  extent  of  the  estate,  interest  and  right,  in  the  real  estate  vHiicfc 
shall  have  descended  to  them,  from,  or  been  devised  to  ^them  by,  socb 
person.' 

S  SS.  But  such  heirs  shall  not  be  liable  for  any  such  debt,  unleei 
it  shall  appear  that  the  personal  assets  of  the  deceased  were  not  tnSr 
cient  to  pay  and  discharge  the  same ;  or  that  after  due  proceedings  be- 
fore the  proper  surrogate's  court,  and  at  law,  the  creditor  has  been 
unable  to  collect  such  debt,  or  some  part  thereof,  from  the  personal 
representatives  of  the  deceased,  or  from  his  next  of  kin  or  legatees. 

S  S4.  In  case  the  personal  assets  were  suflScient  to  pay  a  part  of 
such  debt,  or  in  case  a  part  thereof  shall  have  been  collected  as  in  tbe 

(9)  1  R.  L.  p.  816,  §  1. 
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last  section  mentioiied,  tlie  heirs  of  such  deceased  person  shall  be  lia*   ^r.^ 
bk  tor  the  residue  unpaid  or  uncollected. 

S  35.  But  the  two  last  sections  shall  not  affect  or  impair  the  lia- 
inlitjr  of  heirs  for  any  debt  of  their  ancestor,  where  such  debt  was,  by  t^SS^ 
his  will  expressly  charged  exclusively  upon  the  real  estate  descended 
to  such  heirs ;  or  where  such  debt  is,  by  such  will,  expressly  directed 
to  be  paid  out  of  the  real  estate  descended,  before  resortingto  the  per- 
4Kmal  estate. 

$  36.  It  shall  be  incumbent  on  the  creditor  seeking  to  charge  any  ^i^^ 
heirs,  to  show  the  facts  and  circumstances  herein  required  to  render 
them  liable. 

S  37.  In  cases  where  the  next  of  kin,  legatees,  heirs  and  devisees,  Qriyfaw- 
are  liable  for  the  debts  of  their  ancestors,  as  herein  provided,  they 
shall  give  preference  in  the  payment  of  the  same,  and  shall  be  liable 
therefor,  in  the  following  order  : 

1.  Debts  entitled  to  a  preference  under  the  laws  of  the  United  States : 

8.  Judgments  docketed,  and  decrees  enrolled  against  their  ances- 
tor, according  to  the  priority  thereof  respectively : 

8.  Recognizances,  bonds,  sealed  instruments,  notes,  bills,  and  un- 
liquidated demands  and  accounts. 

S  S8«  No  preference  shall  be  given  by  any  next  of  kin,  legatee,  Prertrww*  of 
heir  or  devisee,  to  any  debt  over  other  debts  of  the  same  class,  except 
those  specified  in  the  second  class  of  the  last  section ;  nor  shall  a  debt 
due  and  payable,  be  entitled  to  a  preference  over  debts  not  due ;  nor 
shall  the  commencement  of  a  suit  against  any  next  of  kin,  legatee, 
heir  or  devisee,  for  the  recovery  of  any  debt,  entitle  such  debt  to  any 
preference  over  others  of  the  same  class. 

S  39.  The  next  of  kin,  legatees,  heirs  and  devisees,  may  show  that  Der«ae«  bj 
there  are  debts  of  a  prior  class  unsatisfied,  or  that  there  are  unpaid 
debts  of  the  same  class  with  that  on  which  the  suit  is  brought ;  and 
if  it  appear  that  the  value  of  the  personal  property  delivered  to  them, 
or  of  the  real  estate  descended  or  devised  to  them,  does  not  exceed  the 
debts  of  a  prior  class,  judgment  shall  be  rendered  in  their  fiivor. 

S  40.  If  the  personal  property  delivered  to  such  next  of  kin  or  le-  BMorery  of 
gmtees,  or  if  the  real  estate  descended  or  devised  to  such  heirs  and 
devisees,  exceeds  the  amount  of  debts  which  are  entitled  to  a  prefer- 
ence over  the  debt  for  which  the  suit  is  brought,  judgment  shall  be 
rendered  against  them  only  for  such  a  sum  as  shall  be  a  just  propor- 
tion to  the  other  debts  of  the  same  class  with  that  on  which  the  suit  is 
brought. 

S  41.  If  any  debt  of  a  prior  class  to  that  on  which  the  suit  is  EvidoDco  of 
tNTOught,  or  of  the  same  class,  shall  have  been  paid  by  any  next  of 
kin,  legatees,  heirs  or  devisees,  they  may  give  evidence  of  such  pay- 
ment ;  and  the  amount  of  the  debts  so  paid,  shall  be  estimated  in  as- 
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TITLES,  certaining  the  amount  to  be  recovered,  in  the  same  maimer  aa  if  sack 
^•^^^^^^  debts  were  outstanding  and  unpaid,  as  prescribed  in  the  two  last  sec- 
tions. 

Ramedy  in       $  42.  The  heirs  of  any  person  who  may  be  liable  to  any  creditor 
agaiut  bun.  of  such  person,  in  consequence  of  lands  having  descended  to  them, 


shall  be  prosecuted  jointly  in  a  court  of  equity,  but  shall  not  be 
to  any  suit  in  a  court  of  law. 

Not  to  be  do.     S,  43.  Suits  against  heirs  or  devisees  shall  not  be  delayed,  nor  diall 
thoir  inLoey.  the  remedy  of  the  plaintiffs  be  suspended,  by  reason  of  the  infimcyof 

any  such  heir  or  devisee  ;  but  guardians,  to  defend  their  rights  in  nich 

suits,  shall  be  appointed,  as  in  other  cases. '^ 

BUbtospe-      S  44.  In  any  bill  filed  against  heirs  to  charge  them  on  account  of 


dncradod.  any  lands  and  tenements  or  hereditaments  descended  to  them,  the 
complainant  shall  specify  with  convenient  certainty,  the  real  estite 
so  descended. 

nefenea  to  g  45^  jjj  g^^jj  gyjj^  j^jy  }^q[^  ^^j  g|jQ^  t|,j|j  ^t  tho  time  of  the  com- 
mencement thereof,  he  had  nothing  by  descent,  or  that  he  had  notsoP 
ficient  to  satisfy  the  complamant's  demand.** 

unib^do-         S  46.  If  it  appears  that  any  lands  or  tenements  have  descended  to 
•'^•^^      such  heir,  the  court  shall  inquire  and  ascertain  the  value  thereoi^  ei- 
ther by  reference  to  a  master  or  by  awarding  an  issue  for  that  pn^ 
pose. 

tohTietMi  ^  ^'^'  '^  ^^  appear  that  the  lands,  tenements  or  hereditamenlB  sode- 
'^^"**  scended,  were  not  aliened  by  such  heir,  at  the  time  of  the  commence- 
ment of  the  suit ;  or  if  the  heir  confess  the  action,  and  show  what 
lands,  tenements  or  hereditaments  have  descended  to  him ;  the  court 
shall  decree  that  the  debt  of  the  plaintiff,  or  the  proportion  thereof 
which  he  is  entitled  to  recover,  shall  be  levied  of  such  real  estate  so 
descended ;  and  not  otherwise.*^ 

J|j**JJJ^  S  48.  Every  final  decree  rendered  in  such  suit,  shall  have  prefer- 
ence as  a  lien  on  the  real  estate  descended,  to  any  judgment  or  decree 
obtained  against  such  heir  personally,  for  any  debt  or  demand  in  his 
own  right 

AKMiatkmby  g  49,  Whcu  it  shall  appear,  in  any  such  suit,  that  before  the  com- 
mencement thereof,  any  such  heir  has  aliened  the  lands,  tenements  or 
hereditaments  descended  to  him,  or  any  part  thereof,  he  shall  be  pe^ 
sonally  liable  for  the  value  of  the  estate  so  aliened,  and  judgment  flhiD 
be  rendered  therefor,  and  execution  awarded,  as  in  suits  for  his  own 
debts.** 

J^^ct  by  $  50.  In  such  cases,  the  preference  herein  before  declared,  in  re- 
spect to  demands  against  the  ancestor  of  such  heir,  shall  apply,  sod 
such  heir  may  show  the  same  matters  herein  before  allowed,  and  the 
same  proceedings  and  judgment  shall  be  had  thereon. 

(10)  1  R.  L.  p.  81S,  §  6     (11)  lb.  p.  817.  §  4     (12)  lb.  §  S. 
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S  61.  Bat  no  lands,  tenements  or  hereditaments,  aliened  in  good   art.s. 
ftith  bj  any  heir,  before  any  suit  commenced  against  him,  shall  be  yf[?[r^ 
liable  to  executiim,  or  in  any  manner  affected  by  a  decree  against  such  «i- 
heir.*» 

$  52.  In  suits  brought  against  several  heirs  jointly,  or  several  de- Apportiomnr 
Tisees  jointly,  the  amount  which  the  plaintiff  shall  be  entitled  to  re-**^ 
cover,  shall  be  apportioned  among  all  the  heirs  of  the  ancestor,  or 
among  all  the  devisees  of  the  testator,  in  proportion  to  the  value  of 
the  real  estate  descended  to  such  heirs,  or  devised  to  such  devisees, 
respectively,  as  the  case  may  be,  and  such  proportion  only  shall  be 
recovered  of  each  heir,  or  of  each  legatee. 

S  58.  The  costs  of  such  suit  shall  be  apportioned  among  the  seve-  Pomora*- 
ral  defendants,  in  proportion  to  the  debt  or  damages  recovered  against  *^^*  ^^ 
each  of  them  ;  the  decree  shall  express  the  amount  recovered  against 
each  defendant  for  debt,  or  damages  and  costs,  and  the  execution  issu- 
ed thereon,  shall  conform  to  such  decree. 

S  54.  When  a  decree  shall  be  rendered  against  any  heirs  or  devi-  D^reM 
sees  who  are  infants,  no  execution  issued  thereon  shall  be  executed  Smi. 
against  them,  imtil  the  expiration  of  one  year  after  the  rendition  of 
such  decree ;  but  such  execution  may  be  executed  against  any  de- 
fendants in  the  same  suit,  who  were  of  full  age. 

S  55.  The  solicitor  issuing  an  execution,  in  every  such  case,  shall  DiraetioMoa 
endorse  thereon  the  names  of  the  defendants  who  are  infants,  and  shall 
direct  the  sheriff  not  to  execute  the  same  against  such  infants,  until 
the  time  specified  in  the  last  section. 

S  56.  Devisees  made  liable  by  the  foregoing  provisions,  to  the  ere-  Liability  «»r 
ditors  of  their  testator,  shall  not  be  so  liable,  unless  it  shall  appear  ^"^^ 
that  his  personal  assets,  and  the  real  estate  of  the  testator  descended 
to  his  heirs,  were  insufficient  to  discharge  such  debt ;  or  unless  it  shall 
aiq^ar  that  after  due  proceedings  before  the  proper  surrogate,  and  at 
law,  the  creditor  has  been  unable  to  recover  such  debt,  or  some  part 
thereof,  from  the  personal  representatives  of  the  testator,  or  from  his 
next  of  kin,  or  legatees,  or  from  his  heirs. 

S  57.  In  either  of  the  cases  specified  in  the  last  section,  the  amount  lu 
of  the  deficiency  of  the  personal  assets,  and  of  the  real  estate  descend- 
edy  to  satisfy  the  debt  of  the  plaintiff,  and  the  amount  which  such 
plaintiff  may  have  failed  to  recover  from  the  personal  representatives 
of  the  testator,  his  next  of  kin,  legatees  and  heirs,  may  be  recovered 
of  the  devisees  of  such  testator,  to  the  extent  of  the  real  estate  devised 
to  them  respectively. 

S  58.  But  the  two  last  sections  shall  not  impair  or  affect  the  lia-ib.qiuufita. 
bilitj  of  devisees,  for  any  debt  of  their  testator,  where  silch  debt  was 
fay  his  will  expressly  charged  exclusively  upon  the  real  estate  devis- 

"  (IS)  lR.L.p.S17,§2.  " 
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TiTLB  s.  ed ;  or  inacle  payable  exclusively  by  such  deyisee,  by  the  tefins  of 
the  will ;  or  made  payable  out  of  the  estate  devised,  before  Tesortiii|r 
to  the  personal  estate  or  to  any  other  real  estate  descended  or  devised. 

S  59.  It  shall  be  incumbent  on  the  creditor  seeking  to  charge  any 
devisees,  to  show,  on  the  trial,  the  £u:ts  and  circumstances  herein  re- 
quired to  render  them  liable. 

S  60.  The  provisions  herein  contained,  with  regard  to  heirs,  and  to 
proceedings  by  and  against  them,  and  to  decrees  and  executions  against 
them,  shall  be  applicable  to  suits  and  proceedings  against  devisees, 
who  shall,  in  like  manner,  be  sued  jointly. 

S  61.  Devisees  shall  be  liable,  in  the  same  manner  and  to  the  sane 
extent,  as  heirs,  notwithstanding  they  may  have  aliened  the  real  es- 
tate devised,  before  suit  brought  against  them ;  but  no  real  estate 
aliened  in  good  faith  by  any  devisee,  before  the  commencement  of  a 
suit  against  him,  shall  be  liable  to  execution  upon,  or  in  any  manner 
affected  by,  a  decree  against  such  devisee.^^ 

S  62.  In  cases  where,  by  the  provisions  of  any  statute,  a  child  bom 
after  the  making  of  a  will,  shall  be  entitled  to  succeed  to  a  portion  of 
the  testator's  real  and  personal  estate,  such  child  shall  have  the  same 
rights  and  remedies  to  compel  a  distribution  of  the  personal  estate, 
and  a  partition  of  the  real  estate,  as  are  provided  by  law  for  next  of 
kin  and  for  heirs ;  and  shall  in  all  respects  be  liable,  in  the  same  man- 
ner and  to  the  same  extent,  to  the  creditors  of  his  ancestor,  in  respect 
to  the  personal  property  delivered  to  him,  and  the  real  estate  descend- 
ed  to  him,  as  are  herein  prescribed  in  relation  to  next  of  kin  and  heirs. 

S  63.  Such  child  shall  be  authorised  to  recover  of  the  l^atees  who 
may  have  received  any  property  or  effects  of  the  testator,  the  porti^ 
of  such  property  or  effects  to  which  he  may  be  entitled,  by  an  action 
of  replevin,  or  of  trover  or  assumpsit,  as  the  case  may  require ;  and 
shall  also  be  entitled  to  recover  of  the  devisees  of  any  real  estate  un- 
der the  will  of  the  testator,  such  portion  of  such  real  estate  as  diall  be- 
long to  him. 

S  64.  In  cases  where  a  distribution  of  such  personal  estate  shall 
not  have  been  made  by  the  surrogate,  to  any  such  child  bom  after  the 
making  of  a  will,  the  court  of  chancery  shall  have  power  to  compel 
the  same  ;  and  the  said  court  shall  have  power  also  to  compel  just  and 
equal  contribution  by  the  legatees  under  such  will,  to  make  up  Ae 
portion  of  personal  property  to  which  such  child  shall  be  entitl^. 

S  65.  The  court  of  chancery  shall  also  have  power  to  compel  pa^ 
tition  between  the  devisees  of  any  real  estate,  and  such  child  so  enti- 
tled to  a  portion  of  such  real  estate,  so  as  to  enforce  a  just  and  pro- 
portionate contribution  by  each  devisee. 
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(14)  1  R.  L.  p  317,  §  5. 
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S  66.  The  foregoing  provisions  relative  to  a  child  born  after  tlie    art.  i. 
making  of  a  will,  shall  apply  equally  in  all  respects  to  every  person  ^^^^^"^^^ 
who,  being  a  witness  to  a  will,  shall  be  entitled  by  the  provisions  of^i'^.^c- 
any  statute,  to  recover  any  portion  of  the  personal  or  real  estate  of  the 
testator,  from  the  legatees  and  devisees  named  in  such  will. 


TITLE  IV. 

OF  PROCEEDINGS  BY  AND  AGAINST  CORPORATIONS,  AND  PUBLIC 
BODIES  HAVING  CERTAIN  CORPORATE  POWERS,  AND  BY  AND 
AGAINST  OFFICERS  REPRESENTING  THEM. 

Abt.  1. — Of  proceedings  by  and  against  corporations,  in  courts  of  law. 

AmT.  fL — Of  proceedings  against  corporations,  in  equity. 

Ajlt.  3. — Of  the  voluntary  dissolution  of  corporations. 

Art.  4^ — Of  proceedings  by  and  against  public  bodies,  having  certain  corporate  powers, 

«nd  by  and  against  the  oflScers  representing  them.  * 

ARTICLE  FIRST. 

Cjf  Proceedings  by  and  against  Corporations^  in  Courts  of 

Law. 

Sbc.  1.  Foreign  corporations  may  sne,  on  giving  seeority. 

%  Bseept  aetiotts  fiMiaded  oa  TioUtions  of  oar  owb  statales. 
tb  When  existence  of  domestic  corporation,  to  be  proved. 
4.  Process  against  corporations,  teste,  retnm,  &c. 
A.  How  to  be  served. 

6,  Appearance  of  defendants  when  to  be  entered. 

7.  Deekratimi  may  be  for  cause  accming  after  teste  of  process. 
&  In  eertsin  cases,  judgment  may  be  applied  for  at  first  term. 
9.  Judgment  to  be  rendered  unless  good  defence  appear. 

10.  When  immediate  reference  to  be  ordered. 

11.  Issuesof  faotand  of  kwto  have  preference  in  trials  and  arguments. 

12.  Bate  of  damages  to  be  recovered  against  banks. 

18.  la  pleading,  not  necessary  to  set  forth  acts  of  incorporation,  &e. 

14.  Mistake  in  naming  a  corporation,  how  waived. 

16.  Suits  against  foreign  corporations,  may  be  by  attachment 

16.  By  whom  to  be  issued;  its  contents. 

17.  Proof  necessary  to  sustain  application. 

18.  What  vouchers  to  be  produced  in  certain  cases. 

19.  One  witness  necessary  to  establish  damages. 

20.  Bond  to  secure  costs  to  be  given,  where  filed. 

21.  General  powers  and  duties  of  sheriiTon  the  attachment 

2llt  28.  Certain  provisions  of  law  concerning  absent  debtors,  to  apply. 

24.  Proceedings  on  judgment  for  plaintiff. 

26.  Proceedings  when  judgment  is  for  defendants. 

26.  Double  costs  aad  damages  tor  vexatious  suits. 

87.  When  defendants  may  appear  aad  defend. 

28.  When  they  may  apply  for  discharge  of  attachment. 

29.  Bond  to  be  given;  its  penalty  and  condition. 

80.  Apportioning  defendants'  property  among  several  pkintifb. 

S  1.  A  foreign  corporation  created  by  the  laws  of  any  other  state  soitby  fo- 
oc  counliy,  may,  upon  giving  security  for  the  payment  of  the  costs  of'^g^^^^ 
suit,  prosecute  in  the  courts  of  this  state,  in  the  same  manner  as  por- 
porations  created  under  the  laws  of  tins  state. 

S  2.  But  where,  by  the  laws  of  this  state,  any  act  is  forbidden  to  be  ExeepUc 
done  by  any  corporation  or  by  any  association  of  individuals,  without 
VOL.  n.  58 
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TITLE  4.  express  authority  by  law,  and  such  act  shall  have  been  dobe  by  a  fiv 

^^'^^^^^^^  reign  corporation,  it  shall  not  be  authorised  to  maintain  any  action 

founded  upon  such  act,  or  upon  any  liability  or  obligation,  express  or 

implied,  arising  out  of,  or  made  or  entered  into,  in  consideration  d^ 

such  act. 

Proof  of  do-       S  3.  In  suits  brought  by  a  corporation  created  by  or  under  any  sta- 

StioB.*^'*"'  tute  of  this  state,  it  shall  not  be  necessary  to  prove  on  the  trial  of  the 

cause,  the  existence  of  such  corporation,  unless  the  defendant  shall 

have  pleaded  in  abatement  or  in  bar,  that  the  plaintifl&  are  not  a  o(Hf<- 

poration. 

Frocen*  S  4.  The  first  process  for  the  commencement  of  a  suit  against  a 

ugaiiut  uicm.  ^Qf pQf g^Qj)^  sha]|  5e  a  summons,  except  in  those  cases  where  a  sdn 

facias  or  other  process  is  allowed  by  law ;  and  such  process,  and  all 
other  writs  and  process  against  corporations,  may  be  issued  and  test- 
ed on  any  day  in  term,  and  may  be  made  returnable  on  any  day  in 
the  same,  or  the  next  succeeding  term,  in  the  same  manner  as  proceas 
issued  against  individuals  may  be  issued,  tested  and  returned.*' 

nu«»»eivc.).  S  5.  Writs  of  summons  and  other  process  for  the  commencement 
of  a  suit  against  a  corporation,  may  be  served  on  the  return  day  of 
such  process,  or  previous  thereto,  on  the  presiding  officer,  the  cashier, 
the  secretary,  or  the  treasurer  thereof;  and  if  there  be  no  such  officer, 
or  none  can  be  found,  such  service  may  be  made  on  such  other  offi- 
cer or  member  of  such  corporation,  or  in  such  other  manner,  as  the 
court  in  which  the  suit  is  brought,  may  direct*^ 

Piocce<iiii^^       S  6.  When  such  process  shall  have  been  returned  duly  served,  the 
'  '^"'       appearance  of  the  corporation  shall  be  entered,  and  the  plaintiff  shall 
proceed  thereupon  in  such  suit,  in  the  same  manner  as  in  personal  ac- 
tions against  natural  persons.*'' 

Dtciaraiiun  S  7.  In  cvcry  such  action,  the  plaintiff  may  declare  on  a  cause  of 
action  which  arose  previous  to  the  commencement  of  the  suit,  al- 
though the  same  may  have  arisen  after  the  teste  of  the  process  bj 
which  the  action  was  commenced.'® 

ju.i<mont  (It  $  8.  In  any  such  action  founded  upon  a  note  or  other  evidence  of 
crm,  ..  ^^Y)i^  f^^  ^^^  absolute  payment  of  money  on  demand,  or  at  any  parti- 
cular time,  if  it  shall  appear  that  the  first  process  together  with  a  copy 
of  the  declaration  was  served  at  least  twenty  days  before  the  return 
of  such  process,  the  plaintiff  may  file  a  declaration  in  such  auit  on  sock 
return  day,  or  on  any  subsequent  day  in  the  same  term,  and  may  ap- 
ply for  judgment.'* 

lb.  tuhace  S  9.  On  such  application,  the  court  shall  render  judgment  for  tb^ 
pldintiff  as  by  default,  either  interlocutory  or  final,  or  both,  as  tho 
case  may  require ;  unless  it  shall  satisfactorily  appear  to  such  court? 

(IS)  Laws  of  Ita?,  p.  21,  i  1.    (16)  n>.  §  2.    (17)  lb.  $  3.    (18)  lb.  §  4.    (IS)  W* 
ofl825,p.449,  §4. 


on  nieiiU. 
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that  such  corporation  has  a  good  and  substantial  defence  on  the  merits,    ^^i'-  ^ 
which  shall  be  disclosed  by  aflSdavit^®  v-^v^^ 

S  10.  If  such  defence  consist  of  a  set-off,  and  be  of  such  a  nature  Reference  or 
that  the  cause  might  be  referred,  the  court  shall  immediately  refer  the  '"'^' 
cause  to  the  clerk  thereof,  or  to  some  other  fit  persons,  to  hear  the 
proofe  of  the  parties,  and  report  thereon ;  and  the  proceedings  there- 
on shall  be  the  same  in  all  respects  as  in  cases  of  reference. 

S  II.  Every  issue  of  fact  joined  in  such  cause,  shall  have  a  pre-  Prefin^nceto 
ference  at  the  court  at  which  it  shall  be  noticed  for  trial,  to  all  other  KitT.^  """^ 
causes;  and  every  case  made,  special  verdict  rendered,  bill  of  excep- 
tions and  demurrer  to  evidence  taken,  on  such  trial,  and  every  issue 
of  law  joined  on  the  pleadings  in  any  such  suit,  shall  have  a  prefe- 
rence in  the  argument  thereof  in  any  court  where  the  same  may  be 
pending.^ 

S  12.  When  judgment  shaU  be  rendered  against  any  incorporated  Rate  of  dnm 
bank,  for  the  amount  of  any  bills  or  other  evidences  of  debt,  payable  U^ci^V. 
absolutely,  the  pajrment  of  which  shall  have  been  refused  by  such 
bank,  and  no  measure  of  damages  shall  be  specified  in  the  act  incor- 
porating such  bank,  the  plaintiff  shall  recover  interest  on  such  amount 
firom  the  time  of  such  refusal,  at  the  rate  of  ten  per  cent,  a  year,  in- 
jrtead  of  the  rate  of  interest  established  by  law.*^ 

S  IS.  In  actions  by  or  against  any  corporation  created  by  or  under  R^cmng  acu 
any  law  of  this  state,  it  shall  not  be  necessary  to  recite  the  act  or  acts  y[,|"^*"^'^' 
of  incorporation,  or  the  proceedings  by  which  such  corporation  was 
created,  or  to  set  forth  the  substance  thereof,  but  the  same  may  be 
pleaded  by  reciting  the  title  of  such  act,  and  the  date  of  its  passage. 

S  14.  In  suits  or  proceedings  by  or  against  any  corporation,  a  mis-  Mistake  in 
take  in  the  naming  of  such  corporation,  shall  be  pleaded  in  abate-  pomu^n^'"'^ 
ment ;  and  if  not  so  pleaded,  shall  be  deemed  to  have  been  waived. 

S  15.  Suits  brought  in  the  supreme  court  by  a  resident  of  this  state,  y^t^achm^^nt 
against  any  corporation  created  by  or  under  the  laws  of  any  other  J*'""**^["' 
•tate,  government  or  country,  for  the  recovery  of  any  debt  or  dama-  ^*^«"*- 
ges,  may  be  commenced  by  attachment. 

S  16.  The  court,  or  any  judge  thereof  in  vacation,  and  any  oflSoer  py  ^,^om  is 
authorised  to  perform  the  duties  of  such  judge,  in  vacation,  may,  on  the  ""''^' 
application  of  the  plaintiff,  issue  such  attachment  to  the  sheriff  of  the 
county  in  which  any  property  of  such  corporation  may  be,  command- 
ing him  to  attach  and  safely  keep  all  the  estate,  real  and  personal,  of 
such  corporation. 

S  17.  Such  application  shall  be  in  writing,  and  shall  be  sccompa-p,„„rtoob 
nied  by  the  affidavit  of  the  plaintiff,  or  one  of  the  plaintiffs,  specifying 

tfie  sum  in  which  such  corporation  is  indebted  to  him,  over  and  above 

* 

(20)  Lawt  of  1825,  p.  449, 9  4.    (21)  Laws  of  1818,  p.  248,  §  3. 


tain  it. 


^0  ii£ Vised  statutes  of         [FABrm. 

TTTLfi  4.  all  discounts ;  or  specifying  the  amount  of  damages  to  which  he  diaB 
claim  to  be  entitled. 


Vonchon  in  S  18.  If  such  suit  be  for  the  recovery  of  a  debt,  the  original  secu- 
rity if  any,  shall  be  produced  at  the  time  of  making  such  application, 
and  a  copy  thereof  shall  be  annexed  to  the  affidavit :  if  there  be  no 
written  security,  then  the  original  accounts  shall  in  like  manner  be 
produced,  and  a  copy  thereof  be  annexed  to  the  affidavit 

wbra  wit-       S  19.  If  such  suit  be  for  the  recovery  of  any  damages,  the  facts  and 
onrequue  .  ^jj*^^,j^g^^^g  ^q  establish  the  grounds  of  such  claim,  and  the  amooot 

thereof,  shall  be  proved  by  the  affidavit  of  at  least  one  disinterested 
witness. 

BoBd  for         S  20.  Before  such  attachment  shall  issue,  abend  shall  be  executed 

COfltAa 

by  or  on  behalf  of  the  plaintiff,  to  the  defendants,  in  the  penalty  of  two 
hundred  and  fifty  dollars,  with  sureties  to  be  approved  by  the  officer 
to  whom  the  application  is  made,  conditioned  to  pay  all  costs  which 
shall  be  awarded  against  such  plaintiff  in  such  suit,  which  bond  shall 
be  filed  by  the  officer  receiving  the  same,  in  the  office  of  a  clerk  ct  the 
court. 

fowffiof  S  21.  The  sherifi*  to  whom  such  attachment  shall  be  directed  and 
delivered,  shall  proceed  thereon  in  all  respects,  in  the  manner  prescrib- 
ed by  law  in  case  of  attachments  against  absent  debtors,  shall  make  and 
return  an  inventory,  and  shall  keep  the  property  seized  by  him,  or  the 
proceeds  of  such  as  shall  have  been  sold,  to  answer  any  judgment  whidi 
may  be  obtained  in  such  suit. 

Proceeding  ^  22.  If  any  property  so  seized  shall  be  perishable,  or  if  any  part 
tw.  of  it  be  claimed  by  any  other  person  than  such  corporation,  or  if  any 
part  of  it  consist  o(\  vessel  belonging  to  any  port  or  place  in  this  state, 
or  any  of  the  United  States,  or  of  any  foreign  vessel,  or  of  any  share  or 
interest  in  any  vessel,  the  same  proceedings  shall  be  had  in  all  respects, 
as  are  provided  by  law  upon  attachments  against  absent  debtors.  • 

lb*  S  23.  Any  bond  required  in  any  such  case  to  be  given  by  a  peti- 

tioning creditor,  may  be  given  by  the  plaintiff  in  the  suit;  and  aoj 
bond  required  to  be  given  to  the  sheriff  serving  such  attachment,  shall 
be  held  for  the  benefit  of  the  plaintiff  in  such  suit« 

Pro«ooding«  3  24.  In  casc  judgment  be  rendered  for  the  plaintiff  in  any  such  suit, 
forpiainuff.  aud  au  cxecutiou  be  awarded  thereon,  the  sheriff  shall  assign  to  the 
plaintiff  any  bond  taken  by  him  in  the  course  of  the  proceedings,  shall 
pay  over  to  such  plaintiff  the  proceeds  of  all  sales  of  perishable  pro- 
perty, or  of  any  vessel  or  share  or  interest  in  a  vessel,  sold  by  him,  or 
so  much  thereof  as  may  be  necessary  to  satisfy  such  execution;  aod 
if  any  balance  remain  due,  he  shall  sell,  under  such  execution,  ff> 
much  of  the  property  of  such  corporation  remaining  in  his  hands,  s* 
may  be  necessary  to  satisfy  such  balance. 
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S  25.  If  the  plaintiff  in  such  action  be  non-suited,  or  discontinue    ^^'^'  '* 
the  same,  or  judgment  for  any  cause  pass  against  him,  every  such  bond  proopedin« 
taken  by  the  sheriff,  all  the  proceeds  of  such  sales,  and  all  the  proper-  J^/,"^; 
ty  of  such  corporation  remaining  in  his  hands,  shall  be  delivered  by  ^efendaou. 
such  sheriff  to  the  defendants  or  their  agents,  in  the  same  manner  and 
upon  the  same  terms,  as  are  prescribed  in  the  case  of  an  attachment 
against  an  absent  debtor  being  discharged;  and  in  case  of  the  failure 
of  such  corporation  to  comply  with  such  terms,  the  sheriff  shall  proceed 
in  like  manner  as  directed  in  case  of  an  absent  debtor. 

S  26.  If  it  shall  appear  to  the  court  that  any  such  suit  against  a  ^^^iJ^^ 
foreign  corporation  was  brought  vexatiously  and  without  just  cause,  *^^ 
they  shall  award  double  costs  against  the  plaintiff;  and  such  plaintiff 
shali  be  liable  to  the  defendants  for  all  damages  which  they  may  sus- 
tain by  such  proceedings. 

S  27.  At  any  time  before  the  plaintiff  in  such  suit  shall  have  lost  Appeannoe 

.-,.,rt  1.  1  t  I  ofdcfendanti. 

a  trial  therem,  and  after  such  time,  upon  good  cause  shown,  the  court 
may  allow  such  corporation  to  appear  in  the  action  and  defend  the 
same,  upon  such  terms  as  the  court  shall  think  proper. 

S  28.  Whenever  such  corporation  shall  have  appeared  in  such  suit,  Di«ebarge  or 
they  may  apply  to  the  officer  who  issued  such  attachment,  or  to  the 
court,  for  an  order  to  discharge  the  same. 

S  29.  Upon  such  application,  the  said  corporation  shall  deliver  to  Bond  to  be 
the  court  or  officer,  a  bond  to  the  plaintiff  in  the  suit,  with  at  least  two  fontenta. 
sureties,  residents  and  freeholders  in  this  state,  to  be  approved  by  such 
court  or  officer,  in  a  penalty  at  least  double  the  amount  of  the  claim 
of  such  plaintiff,  proved  as  herein  before  directed,  conditioned  that  the 
obligors  in  such  bond  will,  on  demand,  pay  the  amount  of  the  judg- 
ment that  may  be  recovered  against  such  corporation,  in  such  suit 

S  SO.  If  there  be  more  than  one  attachment  issued  against  any  proceediop 
foreign  corporation,  in  behalf  of  several  plaintiffs,  at  the  same  term,  or  ISvonS  luit^ 
during  the  same  vacation  of  a  term,  and  judgments  be  rendered  in  favor 
of  such  plaintiffs,  the  court  shall  apportion  the  proceeds  arising  from 
the  sale  of  the  defendant's  property,  among  the  said  plaintiffs,  in  pro- 
portion to  the  amount  of  their  respective  judgments. 

ARTICLE  SECOND. 

Of  Proceedings  against  CorporationSy  in  Equity, 

ff 

8xc.  31.  AnUiorit  J  of  chancery  to  rettnin  tunirpfttion  of  corporate  powen,  &c. 

82.  When  injunction  may  be  issued,  how  long  continued. 

83.  Jurisdiction  of  chancellor  oyer  officers  of  corporations. 
34.  Other  risitatorial  powers  not  affected  by  last  section. 

85.  Preceding  powers,  how  and  at  whose  instance  exercised. 
80.  When  property  of  corporation  to  be  sequestered,  &e. 

87.  Upon  final  decree,  distribution  how  to  be  made. 

88.  Certain  acts  and  omissions  of  corporations  to  dissolve  them. 
80.  When  use  of  ri^ts  by  certain  corporations  nay  be  resttained. 

40.  On  whose  application  and  what  proof,  injunction  to  issue. 

41.  Receirers  when  to  be  appointed,  their  responsibility,  &c. 
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TITLE  4.     Sfic.  42.  Their  general  powen  and  dntiea. 
S^ry^^  ^'  Wl^cn  *n<l  bow  directors  and  itoekholders  may  be  made  paitiei. 

44.  Row  made  parties  after  a  deerte. 

45.  JwbdiotioB  over  itockholder,  &e.  for  debta  of  tarpontitam. 

46.  Proceedings  on  biUs  filed  by  creditors. 

47.  Decree  when  eorporadon  is  insolvent. 

48.  Distribntion  of  property  of  corporation. 

48.  When  stockholders  compeUed  to  pay  up  arrears  on  their  stock. 
60.  Liabilities  of  directors  and  stockholders,  how  enforced. 
n.  Discorery  by  eorpontioni,  may  be  compelled. . 

62.  When  officers,  stockholders,  &c.  compelled  to  discorer. 

63.  Answers  of  officers,  how  far  eridence. 

64.  Answers  in  what  casea  only  compelled. 

66.  Persons  compelled  to  answer  exonerated  from  prosecution,  Aec. 
86.  When  proceedings  at  law  against  corporationt  to  be  itaycd. 
ff7.  €k>rporatioiis  excepted  from  the  prorisions  of  this  article. 

injanctioni  $31.  Upoii  a  bill  being  filed  by  the  attomey-geoeral  in  the  ccMit 
^uomac.  of  chancery,  the  diancellor  shall  haye  power  to  restrain  bjr  injunctkiB 
any  corporation  from  assuming  or  exercising  any  franchiae,  iiber^or 
privilege,  or  transacting  any  business,  not  allowed  by  the  charter  of 
such  corporation ;  and  in  the  same  manner,  to  restrain  any  indiyido- 
als  from  exercising  any  corporate  rights,  privileges  or  franchises,  not 
granted  to  them  by  any  law  of  this  state. 

wbeaiaMMd;  S  S8.  Such  injuuctiou  may  be  issued  be&re  the  coming  in  of  the 
answer,  upon  satisfactory  proof  that  the  defendants  complained  d^ 
have  usurped,  exercised,  or  claimed  any  franchise,  privilege,  liber^, 

eonumianee.  or  Corporate  right  not  granted  to  them ;  and  afler  the  coming  in  of 
the  answer,  such  injunction  may  be  continued  until  judgment  at  law 
shall  have  been  had. 

jaritdjction       S  S3.  The  chancellor  shall  have  jurisdiction  over  directorsi  maBi- 
or«r  officers,  ^^  ^^^  ^^^^  trustecs  and  oflGksers  of  corporations. 

To  compel        1*  To  compol  them  to  account  for  their  official  conduct,  in  the 
tiS?^ndact.  management  and  disposition  of  the  funds  and  property  committed  to 

their  charge : 
PAymentover     2.  To  decroe  and  compel  payment  by  them,  to  the  corporatioo 
cf  motiici,    ygf^Qjj^  ^y  represent,  and  to  its  creditors,  of  all  sums  of  money,  and 
of  the  value  of  all  property  which  they  may  have  acquired  to  them- 
selves or  transferred  to  others,  or  may  have  lost  or  wasted,  by  anf 
violation  of  their  duties  as  such  trustees  : 
Tosuspenii        8.  To  suspcud  any  such  trustee  or  officer  from  exercising  his  of- 
fice, whenever  it  shall  appear,  that  he  has  abused  his  trust : 
To  remove        4.  To  rcmove  any  such  trustee  or  officer  firom  his  office,  upoo 

proof  or  conviction  of  gross  misconduct : 
To  direct  6.  To  dircct  new  elections  to  be  held  by  the  body  or  board  duly 

°*^  ***'""' authorised  for  that  purpose,  to  supply  vacancies  created  by  such  re- 
moval : 
To  report  lo      6.  In  casc  there  be  no  such  body  or  board,  or  all  the  members  of 
'^'"**'*     such  board  be  removed,  then  to  report  the  same  to  the  governor,  who 
shall  be  authorised,  with  the  consent  of  the  senate,  to  fill  such  vadD* 
cies: 
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f .  To  set  aside  all  alienations  of  property  made  by  the  trastees  or   art.  s. 


other  ofiScers  of  any  corporation,  contrary  to  the  provisions  of  law,  oi* 

fiir  purposes  foreign  to  the  lawful  business  and  objects  of  such  corpo-  certain  alien 


nUont. 


ratiOD,  in  ca^es  where  the  person  receiving  such  alienatioii|  knew  the 
purpose  for  which  the  same  was  made  :  and, 

8.  To  restrain  and  prevent  any  such  alienation  in  cases  where  it  To  prevent 
may  be  threatened,  or  there  may  be  good  reason  (o  apprehend  it  will 
be  made. 

S  S4.  When  any  of  the  visitatorial  powers  enumerated  in  the  last  conatmetioa 
asctioD,  over  any  corporation,  are  or  shall  be  vested,  by  statute,  in  uon.  '^ 
any  corporate  body  or  public  officer,  the  provisions  of  that  section 
okall  not  be  construed  to  divest  or  impair  the  powers  so  vested. 

S  35.  The  jurisdiction  conferred  by  the  preceding  thirty-third  seo«  Proceedings 
tion,  shall  be  exercised  as  in  ordinary  cases,  on  bill  ot  petition,  as  power*. 
the  caae  may  require,  or  the  chancellor  may  direct,  at  the  instance  of 
the  attorney-general  prosecuting  in  behalf  of  the  people  of  this  state^ 
or  at  the  instance  of  any  creditor  of  such  corporation,  or  at  the  in- 
itance  of  any  director,  trustee  or  other  officer  of  such  corpomti<Hi, 
baying  a  general  superintendence  of  its  concerns. 

S  36.  Whenever  a  judgment  at  law,  or  a  decree  in  equity,  shall  sequejtr«f. 
be  obtained  against  any  corporation,  incorporated  under  the  laws  of  ^ih»^'^ 
this  state,  and  an  execution  issued  thereon  shall  have  been  returned 
unsatisfied  in  part  or  in  the  whole,  upon  the  petition  of  the  person  ob- 
taining such  judgment  or  decree,  or  his  representatives,  the  court  of   - 
chancery  may  sequestrate  the  stock,  property,  things  in  action  and 
effects  of  such  corporation,  and  may  appoint  a  receiver  of  the  same.^ 

S  37.  Upon  a  final  decree  on  any  such  petition,  the  court  shall  DiniribuUon 
cause  a  just  and  fair  distribution  of  the  property  of  such  corporation, 
and  of  the  proceeds  thereof,  to  be  made  among  the  fair  and  honest 
creditors  of  such  corporation,  in  proportion  to  their  debts  respectively, 
who  shall  be  paid  in  the  same  order  as  provided  by  this  Title,  in  the 
case  of  a  voluntary  dissolution  of  a  corporation.^ 

5  38.  Whenever  any  incorporated  company  shall  have  remained  surremier  of 
insolvent  for  one  whole  year ;  or  for  one  year  shall  have  neglected  r^h^. 
or  refused  to  pay  and  discharge  its  notes  or  other  evidences  of  debt ; 
or  for  one  year  shall  have  suspended  the  ordinary  and  lawful  busi- 
ness of  such  corporation ;  it  shall  be  deemed  to  have  surrendered  the 
rights,  privileges  and  franchises  granted  by  any  act  of  incorporation, 
or  acquired  under  the  laws  of  this  state,  and  shall  be  adjud/:^!  to  be 
fiwolved.*^ 

S  39.  Whenever  any  corporation  having  banking  powers,  or  hav-  pmcwHimje 
ing  the  power  to  make  loans  on  pledges  or  deposits,  or  authorised  by  SSfS^uUt 
law  to  make  insurances,  shall  become  insolvent  or  unable  to  pay  its  ^^!^"^^' 

(22)  Laws  of  1825,  p.  450,  §  5. 
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TITLE  4.  debts,  or  shall  have  violated  any  of  the  provisions  of  its  act  or  acts  of 
incorporation,  or  of  any  other  act  binding  on  such  oorporalioii^  the 
court  of  chancery  may,  by  injunction,  restrain  such  corporatioii,  and 
its  officers,  from  exercising  any  of  its  corporate  rights,  privileges  or 
franchises,  and  from  collecting  or  receiving  any  debts  or  demands, 
and  from  paying  out,  or  in  any  way  transferring  or  delivering  to  any 
person  any  of  the  monies,  property  or  effects  of  such  corporation,  until 
such  court  shall  otherwise  order.*' 

S  40.  Such  injunction  may  be  isstied  on  the  application  of  die  at* 
tomey-general,  in  behalf  of  this  state,  or  of  any  creditor  or  atockhoU- 
er  of  such  corporation,  upon  bill  or  petition,  filed  for  that  purposs, 
and  upon  due  proof  of  any  of  the  facts  in  the  last  section  required,  to 
authorise  the  issuing  of  the  same.^ 

BMciywi;        §  4h  Upon  such  application  being  made,  and  in  any  stage  of  the 
*«*  *  proceedings  thereupon,  the  court  may  appoint  one  or  more  reoeifers, 

to  take  charge  of  the  property  and  effects  of  such  corporation,  and  to 
collect,  sue  for  and  recover  the  debts  and  demands  that  may  be  due, 
and  the  property  that  may  belong  to  such  corporation ;  who  riiall,  in 
all  respects,  be  subject  to  the  control  of  the  court.^ 

Tb«irffonena     $  42.  Such  Tcceiver  shall  possess  all  the  powers  and  authority  coo- 
datiM.        ferred,  and  be  subject  to  all  the  obligations  and  duties  impoaed,  in 

Article  Third  of  this  Title,  upon  receivers  appointed  in  case  of  tb 

voluntary  dissolution  of  a  corporation. 

Making  S  43.  If  such  application  be  made  by  a  creditor  of  any  corporatioo, 

ite.  psrti^'  whose  directors  or  stockholders  are  made  liable  by  law  for  the  pay- 
ment of  such  debt,  in  any  event  or  contingency,  such  directors  or 
stockholders  may  be  made  parties  to  the  bill,  either  on  the  filing  there> 
o^  or  in  any  subsequent  stage  of  the  proceedings,  whenever  it  diall 
become  necessary  to  enforce  such  liability. 

lb.  aA«r  a  S  44.  If  any  creditor  of  a  corporation  desire  to  make  such  direc- 
tors or  stockholders  parties  to  the  suit,  after  a  decree  therein  against 
the  corporation,  he  may  do  so,  on  filing  a  supplemental  bill  against 
them,  founded  upon  such  decree ;  and  if  such  decree  was  rendmdin 
a  proceeding  instituted  by  the  attorney-general,  such  creditor  may,  on 
his  application,  be  made  complainant  therein,  with  or  instead  of  the 
attorney-general,  and  may,  in  like  manner,  make  the  directors  and 
stockholders  sought  to  be  charged,  defendants  in  such  suit. 

Bill  ii««in»t       S  45.  Whenever  any  creditor  of  a  corporation  shall  seek  to  charge 
•tocki.oide«,  ^^  directors,  trustees  or  otiier  superintending  officers  of  such  corpo- 
ration, or  the  stockholders  thereof,  on  account  of  any  liability  created 
by  law,  he  may  file  his  bill  for  that  purpose  in  the  court  of  chanceijf 
which  shall  possess  jurisdiction  to  enforce  such  liability. 

(28)  Laws  of  1S25,  p.  460,  §  17. 
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S  46.  The  court  ahall  proceed  thereon  as  in  other  cases,  and  when   ast.  i. 
necessar jr,  ahall  cause  an  account  to  be  taken  of  the  property  and  "^^^J^^^ 
debis  due  to  and  from  such  corporation,  and  shall  appoint  one  or  more  tiMr«oo. 
receivers,  who  shall  possess  all  the  powers  conferred,  and  be  subject 
to  all  the  obligations  imposed  on  receivers,  by  Article  third  of  this 
Title,       ' 

S  4T.  But  i^  on  die  coming  in  of  the  answer,  or  upon  the  taking^ib.  ireorpo- 
of  any  such  account,  it  shall  appear  that  such  corporation  is  insolvent,  Mh^^afT 
and  that  it  has  no  property  or  eflbcts  to  satisfy  such  creditor,' the  court 
may  proceed,  without  appointing  any  receiver,  to  ascertain*  the  re- 
spective liabilities  of  such  directors  and  stockholders,  and  enforce  the 
flame, by  itsdecree,  as  in  other  cases. 

S  48.  Upon  a  final  decree  beinir  made  upon  any  such  application'Propwtyiww 
to  restram  a  corporation,  or  upon  any  such  bill  filed  agamst  direc- 
to»  or  stoekbolddrs,  the  court  shall  cause  a  just  and  fkir  distribu- 
tioDof  the  property  of  such  corporation,  and  of  *the  proceeds  tberei* 
o4  to  be  made  among  its  fair  and  honest  creditors,  in  the  orde(  and  in 
the  proportions  prescribed  by  this  Title,  in  the  case  of  a  voluntaiy  dis« 
aoHution  of  a  corporation. 

$  49.  In  all  cases  in  which  the  directors  or  other  superintending  ptyii^  up 
officers  of  a  corporation,  or  the  stockholders  thereof,  shall  have  bMikM^bJt 
mailTr  parties  to  a  suit  in  which  a  decree  shall  be  rendered,  if  the'{in>- 
perty  of  such  corporation  shall  be  inBu£Ek)ieht  to  discharge  its  debts,  the 
court  riiall  proceed  to  onnpel  each  stockholder  i/y  pay  in  the  amount 
due  tmd  remaining  unpaid  on  the  shares  of  stock  bekl  by  him,  or  so 
much  thereof  as  shall  be  necessary  to  satisfy  the  debts  of  the  com- 
pany. 

$  60.  If  the  debts  of  the  company  shall  still  remain  unsatisfied,  the  cotiMstioff  of 
court  shall  proceed  to  ascertain  the  respective  liabilities  of  the  direc-  *'*'*^"»**- 
tors  or  other  superintending  officers,  and  of  the  stockholders,  and  to 
decree  the  amount  payable  by  each,  and  enforce  such  decree,  as  in 
other  cases. 

S  81.  Upon  any  application  to  the  court  of  chancery,  in  any  of  the  Di,ooT«y  hy 
cases  provided  in  this  Article,  such  court  may  compel  such  corporar  «•'!»•«*»«* 
tion  to  discover  any  stock,  property,  things  in  action  or  effects,  alleged 
to  belong,  or  to  have  belonged  to  it,  the  transfer  and  disposition  there- 
of, and  the  consideration,  and  all  the  circumstances  of  such  disposi- 
tion. 

S  52.  Every  officer,  agent  or  stockholder  of  any  corporation,  against  n.  by  umu 
which  proceedings  shall  be  instituted,  according  to  the  provisions  of*'"'^^*^ 
this  Article,  and  every  person  to  whom  it  shall  be  alleged  that  any 
transfer  of  any  property  or  effects  of  such  corporation,  has  been  made, 
or  in  whose  possession  or  control  any  such  property  or  effects  shi^l  be 
alleged  to  be,  may  be  compelled,  in  the  discretion  of  the  chancellor, 

VOL.  u.  50 


466  REVISED  STATUTES  OF  [» 


TITLB4  to  answer  a  bill  filed  to  obtain  anj  diKoveiy,  in  the 

^^^'^^  cified,  notwithstanding  such  answer  may  expose  the  ooqiontiQO  of 

which  he  is  a  member,  to  a  forfeiture  of  its  corporate  righta^  or  anj 

of  them. 

juwfcf  $  63.  The  answers  of  the  officers  and  agents  of  anj  corporatioo, 

shall  be  evidence  against  the  corporation  in  the  same  manner  and  to 
the  same  extent,  as  if  such  answers  had  been  given  opoo  an  exami- 
nation of  such  officers  as  witnesses  in  the  cause,  and  such  officers  maj 
subsequently  be  examined  as  witnesses  by  either  party  under  the  or- 
der of  the  court. 

Boweom-  $  64,  But  uo  such  auswer  shall  be  compelled,  unless  by  the  spe- 
cial order  of  the  chancellor,  on  a  hearing  of  the  parties,  or  by  the  con- 
sent, in  writing,  of  the  attorney-general. 

i^^tMiMto     S  66.  Every  person  so  answering,  shall  be  wholly  exempted  and 

«M.  exonerated  from  any  indictment  or  other  criminal  prosecution,  and 

Irom  every  action  for  any  penalty  or  forfeiture,  for  any  act  done  or 

omitted,  the  doing  or  omission  of  which  shall  have  been  so  confeswd 

by  such  answer. 

teftac  pro-      S  66.  Whenever  any  bill  shall  be  filed,  or  any  application  mads 
law.  against  any  corporation,  its  directors  or  other  superintending  officers, 

or  its  stockholders,  according  to  the  provisions  of  this  Title,  the  court 
may,  by  injunction,  on  the  application  of  either  party,  and  at  any  sti^ 
of  the  proceedings,  restrain  all  proceedings  at  law,  by  any  creditor, 
against  the  defendants  in  such  suit ;  and  whenever  it  shall  appear  ne- 
cessary or  proper,  may  order  notice  to  be  published,  in  such  manner 
as  the  court  shall  direct,  requiring  all  the  creditors  of  such  corporatioo 
to  exhibit  their  claims  and  become  parties  to  the  suit,  within  a  reason- 
able time,  not  less  than  six  months  from  the  first  publication  of  such 
order,  and  in  default  thereof,  to  be  precluded  from  all  benefit  of  the 
decree  which  shall  be  made  in  such  suit,  and  from  any  distributioD 
which  shall  be  made  under  such  decree. 

Ctrtehi  eor>      S  67.  The  provlsious  of  this  Article  shall  not  extend  to  any  inoor- 
•ntp(«d!     porated  library  society ;  to  any  religious  corporation  ;  or  to  any  Lao- 

casterian  or  select  school,  incorporated  by  the  regents  of  the  unive^ 

sity,  or  by  the  legislature. 

ARTICIiB  THIRD. 

Of  the  Voluntary  Di$aolution  of  CorporoHons. 

Sse.  08.  When  directors,  &e.  of  corporations  may  apply  for  their  distohitioh. 
09.  Contents  of  application;  statements,  &c.  to  accompany  it. 
00.  Statements  to  be  Terifted  by  affidayit. 
61.  Order  to  show  caose,  when  to  be  entered. 
02.  Notice  of  snch  order  how  to  be  pnblished. 
as.  Master  to  take  testimony  and  report  to  court. 

64.  Master  to  hare  original  petition  and  schedoles. 

65.  When  decree  for  dissolring,  to  be  made;  receifcn,  &«. 
06.  Whomay  befeceiTers;  security  to  be  giren. 
erikSS.  Riiihtf, IntMMt tad Mthority of f«e«iT«n. 
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teo. 6Bi  To poMCiiftt  ftoeUboUcn for anwn  OB  thoir  ttoek.  AIT.S. 

70.  Notice  to  be  girea  by  reeeirert ;  iti  content! .  ^^V^^ 

71.  Aetf  of  eorponlion  alter  presenting  petition,  void. 

72.  Debtors  to  eceoant  to  receirert;  their  powers  to  discorer  debts,  Im. 
78.  Power  of  reeeirers  to  refer  controrersies;  proceedings. 

74.  Duties  of  reeeirers;  to  call  meetings  of  creditors,  Aec. 

75.  Subsisting  coatmcts  how  cancelled. 

'  76.  Commissions  to  be  allowed  to  receirers. 

77.  To  retain  monies  to  cancel  subsisting  contnets. 

78.  Also  to  meet  recoreiy  in  suits  pending. 

79.  Order  of  payment  of  debts. 

80.  Second  and  final  diridend  when  to  be  made,  how  nottiled. 

81.  Proceedings  therein;  to  be  final,  except  certain  cases. 
9t  Receiyers  not  to  be  answerable  for  debts  not  exhibited. 
81.  Surplus  to  be  distributed  among  stockholders. 

SL  Application  of  monies  retained  to  meet  suit 

85.  Power  of  court  of  chancery  orer  receirers. 

4K.  Whentorenderaecounton  oath  to  court" 

87.  Notices  of  intent  to  render,  when  and  how  to  be  published. 

8S.  Duty  of  master  to  whom  account  is  referred. 

89.  iSetUement  of  account  by  court,  its  effect;  further  accounts,  Ace. 

90.  Decrees  and  orders  of  court  subject  to  appeal. 

91.  Certain  corporations  excepted  from  this  article. 

S  58.  Whenever  the  directors,  trustees  or  other  officers  having  the  wbo  may 
management  of  the  concerns  of  any  corporation,  or  the  majoriQr  oflSKSSonl''^ 
them,  shall  discover  that  the  stock,  property  and  eflects  of  such  cor- 
poration have  been  so  far  reduced  by  losses  or  otherwise,  that  it  will 
not  be  able  to  pay  all  just  demands  to  which  it  may  be  liable,  or  to 
afford  a  reasonable  security  to  those  who  may  deal  with  such  corpo- 
ration, or  whenever  such  directors,  trustees  or  officers,  or  a  majority 
of  them,  shall,  for  any  reason,  deem  it  beneficial  to  the  interests  of 
the  stockholders,  that  such  corporation  should  be  dissolved,  they  may 
apply  to  the  court  of  chancery,  by  petition,  for  a  decree  dissolving 
such  corporation,  pursuant  to  the  provisions  of  this  Article.'* 

S  59.  Every  such  application  shall  contain  a  statement  of  the  rea-  content*  ©r 
6ons  which  induce  the  applicants  to  desire  a  dissolution  of  the  corpo-  to  lb!i?^'!l. 
ration,  and  there  shall  be  annexed  thereto,  ^' 

1.  A  full,  just  and  true  inventory  of  all  the  estate,  both  real  and  inTmtoiyof 
personal,  in  law  and  equity,  of  such  corporation,  and  of  all  the  books,  ******' 
vouchers  and  securities  relating  thereto  : 

2.  A  full,  just  and  true  account  of  the  capital  stock  of  such  corpo-  Aceoont  of 
ration,  specifying  the  names  of  the  stockholders,  their  residence  when  Itsownm. 
known,  the  number  of  shares  belonging  to  each,  the  amount  paid  in 

upon  such  shares  respectively,  and  the  amount  still  due  thereon  : 

3.  A  statement  of  all  incumbrances  on  the  property  of  such  corpo-ofincum- 
ration  by  judgment,  mortgage,  pledge  or  otherwise :  '*'***'' 

4.  A  full  and  true  account  of  all  the  creditors  of  such  corporation,  Aeeoootof 
and  of  all  engagements  entered  into  by  such  corporation,  which  may  tSfr"**" 
not  have  been  fully  satisfied  or  cancelled  ;  specifying  the  place  of  re- 
ndence  of  each  creditor  and  of  every  person  to  whom  such  engage- 
ments were  made,  if  known,  and  if  not  known,  the  fact  to  be  so  staU 

(BA)  Uin oflSlT,  f. Ud^ { 1. 
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TITLE  4.  ed ;  the  sum  owing  to  each  creditor ;  the  natm  of  ca^  itkk  or  dt- 
^"^^^^"^^  mand ;  and  the  true  cause  and  coosideratioo  of  such  indt^hlwlnoii^  in 
each  case.^' 

■ 

AfldAfii.  S  60.  To  every  such  petition,  there  shall  also  bo  iMMnwid  sn  affi- 
davit of  the  applicants,  that  the  iacis  stated  in  such  appUcation,  and  ihs 
accounts,  inventories  and  statements  contaioed  tberein  or  anaeied 
thereto,  are  just  and  true,  so  far  as  such  applicants  lespettifriy  knovr 
or  have  the  means  of  knowing.^* 

OfdM  to  $  61.  Upon  such  petition,  accounts,  inventories  and  affidaTk  beiif 

filed,  an  order  shall  be  entered  requiring  all  penons  interesled  in  such 
corporation,  to  show  cause,  if  any  they  have,  why  such  coipuiatiuB 
should  not  be  dissolved,  before  some  master  of  the  court,  to  be  named 
in  such  order,  at  some  time  and  place  therein  to  be  specified,  not  km 
than  three  months  from  the  date  thereof.^ 

S  62.  Notice  of  the  contents  of  such  order  shall  be  publishedi  oooe 
in  each  week,  for  three  weeks  successively,  in  the  state  paper,  and  in 
a  newspaper  published  in  the  county  where  the  principal  place  of  oon- 
ducting  the  business  of  such  corporation  shall  be  situated. 

S  63.  On  the  day  .appointed  in  such  order,  such  master  shall  pro- 
ceed to  hear  the  allegations  and  proo6  of  the  parties,  and  shall  tab 
testimony  in  relatitMi  thereto,  and  shall,  with  all  convenient  q)eed,i»> 
port  the  same  to  the  court,  with  a  statement  of  the  pnqmly,  efix^ 
debts,  credits  and  engagements  of  such  corporation,  and  of  all  odier 
matters  and  things  pertaining  to  the  aiiairs  of  such  corporaticm. 

To  httre  V      S  64.  Such  msster  shall  be  entitled  to  the  use  of  the  original  peti- 
titHM^ao.     ^-^Q  ^j  schedules  annexed  thereto,  if  he  require  the  same,  by  an  or- 
der on  the  clerk  or  officer  of  the  court  with  whom  they  may  be  dapc^ 
sited,  and  shall  return  the  same,  with  his  report. 

wbra  cor-  S  65.  Upon  the  coming  in  of  the  report  of  the  master,  if  it  shall 
EbSmv^.  appear  to  the  court  that  such  corporation  is  insolvent,  or  that  for  any 
reason,  a  dissolution  thereof  will  be  beneficial  to  the  stockholders,  and 
not  injurious  to  the  public  interest,  a  decree  shall  be  entered  dinohr- 
ing  such  corporation,  and  appointing  one  or  more  receivers  of  itn  e^ 
tate  and  efiects ;  and  such  corporation  shall  thereupon  be  dissolved^ 
and  shall  cease.^^ 

K«c«hc.«.  S  66.  Any  of  the  directors,  trustees  or  other  officers  of  such  cor- 
poration, or  any  of  its  stockholders,  may  be  appointed  receivers,  who, 
before  entering  upon  the  duties  of  their  appointment,  shall  give  sudi 

iA«ariiT  security  to  the  people  of  this  state,  and  in  such  penalty,  as  the  court 
shall  direct,  conditioned  for  the  faithful  discharge  of  the  duties  of  their 
appointment,  and  for  the  due  accounting  for  all  monies  received  hy 

them. 

_^  —  n 

(25)  Uwi of  1817, p.  160,  § 2.    (26)Ib.{S.    (S7)  Ik§4. 
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S  67.  Such  receivers  shall  be  vested  with  all  the  estate,  real  and    art.  3. 
penonal,  of  such  corporation,  from  the  time  of  their  having  filed  the  JljT^^'!^!^ 
security  herein  before  required,  and  shall  be  trustees  of  such  estate 
for  the  benefit  of  the  creditors  of  such  corporation  and  of  its  stockhold- 


S  68.  Such  receivers  shall  have  all  the  power  and  authority,  con-  Tii«iraathor 
ferred  by  law  upon  trustees  to  whom  an  assignment  of  the  estate  of  *'^' 
insolvent  debtors  may  be  made,  pursuant  to  the  provisions  of  the  fifth 
Chapter  of  the  Second  Part  of  the  Revised  Statutes. 

S  69.  If  there  shall  be  any  sum  remaining  due  upon  any  share  of  To  proMcate 
stock  subscribed  in  such  corporation,  the  receivers  shall  immediately  ttock. 
proceed  and  recover  the  same,  unless  the  person  so  indebted  shall  be 
wholly  insolvent ;  and  for  that  purpose  may  file  their  bill  in  the- court 
of  chancery,  or  may  commence  and  prosecute  an  action  at  law,  fiir 
the  recovery  of  such  sum,  without  the  consent  of  any  creditors  of  such 
corporation. 

$10,  The  receivers,  immediately  on  their  apppointment,  diallTofiv«B*. 
give  notice  thereof,  which  shall  contain  the  same  matters  required  by  poinunrSr, 
law  in  notices  of  trustees  of  insolvent  debtors ;  and  in  addition  there- 
tOy  shall  require  all  persons  holding  any  open  or  subsisting  contract  of 
such  corporation,  to  present  the  same  in  writing  and  in  detail  to  such 
receivers,  at  the  time  and  place  in  such  notice  specified ;  which  shall 
be  published  for  three  weeks  in  the  state  paper  and  in  a  newspaper 
printed  in  the  county  where  the  principal  place  of  conducting  the  busi- 
ness of  such  corporation  shall  have  been  situated. 

S  71.  All  sales,  assignments,  transfers,  mortgages  and  conveyances  certain  mIm, 
of  any  part  of  the  estate,  real  or  personal,  including  things  in  action,  ^^  ^***'*' 
of  every  such  corporation,  made  after  the  filing  of  the  petition  for  a 
dissolution  thereof,  in  payment  of,  or  as  a  security  for,  any  existing 
or  prior  debt,  or  for  any  other  consideration,  and  all  judgments  con- 
fessed by  such  corporation  after  that  time,  shall  be  absolutely  void  as 
against  the  receivers  who  may  be  appointed  on  such  petition,  and  as 
against  the  creditors  of  such  corporation. 

S  72.  After  the  first  publication  of  the  notice  of  the  appointment  of  Debton  to 
receivers,  every  person  having  possession  of  any  property  belonging 
to  such  corporation,  and  every  person  indebted  to  such  corporation, 
shall  account  and  answer  for  the  amount  of  such  debt  and  for  the 
value  of  such  property  to  the  said  receivers ;  and  all  the  provisions  of 
law,  in  respect  to  trustees  of  insolvent  debtors,  the  collection  and  pre- 
servation of  the  property  of  such  debtors,  the  concealment  and  disco- 
very thereof,  and  the  means  of  enforcing  such  discovery,  shall  be  ap- 
plicable to  the  receivers  so  appointed,  and  to  the  property  of  such  cor- 
poration. 

$  73.  Such  receivers  shall  have  the  same  power  to  settle  any  con-  juAniac 
troversy  that  shall  arise  between  them  and  any  debtors  or  creditors  of  2^!'^'^ 


account  to 
receiv«n. 


Power  of 
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TITLE  4.  gQch  corporation,  bj  a  rererence,  as  is  given  bjr  law  to  tnutMS  of  in- 
^'^'^^^  solvent  debtors ;  and  the  same  proceedings  for  that  piirpoae  doJI  b 
had,  and  with  the  like  effect ;  and  application  for  the  appointmeBt  of 
referees  may  be  made  to  any  officer  authorised  to  appoint  such  refc- 
rees  on  tlie  application  of  trustees  of  insolvent  debtors,  who  shall  pio* 
oeed  therein  in  the  same  manner ;  and  the  referees  diall  proceed  io 
like  manner,  and  file  their  report  with  the  like  eflfect  in  all  reqwds. 

jii(i«tiniiBof  S  74.  The  receivers  shall  be  subject  to  all  the  duties  and  oUin- 
b«eiiM,4ce.  tious  by  law  imposed  on  trustees  of  insolvent  debtors,  so  far  as  thqr 
may  be  applicable,  except  where  other  provisions  shall  be  beicm 
made.  They  shall  call  a  general  meeting  of  the  creditors  of  sock 
corporation,  within  four  months  from  the  time  of  their  appomtmeati 
when  all  accounts  and  demands  for  and  against  such  oorporation,  sad 
all  its  open  and  subsisting  contracts,  shall  be  ascertained  and  adjostri 
as  far  as  may  be,  and  the  amount  of  monies  in  the  hands  of  the  rs* 
ceivers  declared. 

MutiQff  S  75.  If  there  shall  be  any  open  and  subsisting  engagementi  or 
contracts  of  such  corporation,  which  are  in  the  nature  of  insurances 
or  contingent  engagements  of  any  kind,  the  receivers  may,  with  lbs 
consent  of  the  party  holding  such  engagement,  cancel  and  dischiige 
the  same,  by  refunding  to  such  party  the  premium  or  consideratioD 
paid  thereon  by  such  corporation,  or  so  much  thereof  as  shall  be  in  the 
same  proportion  to  the  time  which  shall  remain  of  any  risk  assumed 
by  such  engagement,  as  the  whole  premium  bore  to  the  whole  tenn 
of  such  risk ;  and  upon  such  amount  being  paid  by  such  receivers  to 
the  person  holding  or  being  the  legal  owner  of  such  engagement,  it 
shall  be  deemed  cancelled  and  discharged  as  against  such  receivers. 

S  76.  Such  receivers  shall,  in  addition  to  their  actual  didrarse- 
*  ments,  be  entitled  to  such  commissions  as  the  court  shall  allow,  not 
exceeding  the  sum  allowed  by  law  to  executors  or  administrators.'* 

To  rataitt         S  77.  The  receivers  shall  retain  out  of  the  monies  in  their  handi, 
et^  inmo-    ^  sufficient  amount  to  pay  the  sums,  which  they  are  herein  before  au- 
thorised to  pay,  for  the  purpose  of  cancelling  and  discharging  any 
open  or  subsisting  engagements. 

ib.to  mMt        ^  ''3-  If  ^^y  su!^  ^  pending  against  the  corporation  or  against  the 

"^^  receivers,  for  any  demand,  the  receivers  may  retain  the  proportioo 

which  would  belong  to  such  demand  if  established,  and  the  necessvf 

costs  and  proceedings,  in  their  hands,  to  be  applied  according  to  tk 

event  of  such  suit,  or  to  be  distributed  in  a  second  or  other  dividend.' 

ordtrof  S  79.  The  receivers  shall  distribute  the  residue  of  the  monies  in 

SIST^^  their  hands,  among  all  those  who  shall  have  exhibited  their  chimsai 
creditors,  and  whose  debts  shall  have  been  ascertained,  as  followi: 

(28)  UwioflSSl,  p.  141,  §  L    (»)  lb.  §& 


Beerirere' 
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1.  AU  debts  entitled  to  a  preference  under  the  laws  of  the  United   ^^'^-^ 
Statae: 

S.  Judgments  actuallj  obtained  against  such  corporation,  to  the  ex- 
tent of  the  value  of  the  real  estate  on  which  they  shall  respectively  be 


8.  All  other  creditors  of  such  corporation,  in  proportion  to  their  re- 
spective demands,  without  giving  any  preference  to  debts  due  on  spe- 
cialitie&i 

S  80.  If  the  whole  of  the  estate  of  such  corporation  be  not  distri-  seeond  aid 
buted  on  the  first  dividend,  the  receivers  shall,  within  one  year  there- 


after, and  within  sixteen  months  after  their  appointment,  make  a  se- 
cond dividend  of  all  the  monies  in  their  hands,  among  the  creditors 
entitled  thereto ;  of  which,  and  that  the  same  will  be  a  final  dividend, 
three  weeks'  notice  shall  be  inserted  once  in  each  week,  in  the  state 
paper,  and  in  a  newspaper  printed  in  the  county  where  the  principal 
place  of  business  of  such  corporation  was  situated. ^^ 

S  81.  Such  second  dividend  shall  be  made  in  all  respects  in  Ae  prorMdiop 
same  manner  as  herein  prescribed  in  relation  to  the  first  dividend,  ^^'"^^ 
and  no  other  shall  be  made  thereafter  among  the  creditors  of  such 
corporation,  except  to  the  creditors  having  suits  against  it,  or  against 
the  receivers,  pending  at  tlie  time  of  such  second  dividend,  and  ex- 
cept of  the  monies  which  may  be  retained  to  pay  such  creditors,  as 
herein  provided ;  but  every  creditor  who  shall  have  neglected  to  ex- 
hibit his  demand  before  the  first  dividend,  and  who  shall  deliver  his 
account  to  the  receivers  before  such  second  dividend,  shall  receive 
the  sum  he  would  have  been  entitled  to  on  the  first  dividend,  before 
any  distribution  be  made  to  the  other  creditors.'^ 

$  82.  After  such  second  dividend  shall  have  been  made,  the  re-  oebti  not 
ceivers  shall  not  be  answerable  to  any  creditor  of  such  corporation,  or  ^^**'^'**^ 
to  any  person  having  claims  against  such  corporation,  by  virtue  of  any 
open  or  subsisting  engagement,  unless  the  demands  of  such  creditor 
shall  have  been  exhibited,  and  the  engagements  upon  which  such 
claims  are  founded,  shall  have  been  presented  to  the  said  receivers, 
in  detail  and  in  writing,  before  or  at  the  time  specified  by  them  in 
their  notice  of  a  second  dividend.'^ 

S  8S.  If  after  the  second  dividend  is  made,  there  shall  remain  any  sarpHNie 
surplus  in  the  hands  of  the  receivers,  they  shall  distribute  the  same 
among  the  stockholders  of  such  corporation.  In  proportion  to  the  re- 
spective amounts  paid  in  by  them,  severally,  on  their  shares  of  stock. 

S  84.  When  any  suit  pending  at  the  time  of  the  second  dividend,  icomtto- 
shall  be  terminated,  they  shall  apply  the  monies  retained  in  their 
hands  for  that  purpose,  to  the  payment  of  the  amount  recovered,  and 
necessary  charges  and  expenses ;  and  if  nothing  shall  have  been 

(80)  Laws  of  ISn,  f.  141,  $  S.    (SI)  n>.  §  4. 
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''^^^^  recovered,  they  dmll  distribute  sach  moniee,  afker  iWliirfing  fltmir  ex- 
penses and  costs,  among  the  creditors  and  stockholders  of  the  corpo- 
ration, in  the  same  manner  as  herein  directed  in  respect  la  a  aecond 


the«. 


cooifoi  or  ^  85.  The  receivers  shall  be  subject  to  the  control  of  the  court  of 
chancery,  and  may  be  compelled  to  acoomit  at  any  time ;  they  may  be 
removed  by  the  court,  and  any  vacancy  created  by  such  removal,  hj 
death  or  otherwise,  may  be  supplied  by  the  court 

7  S  86.  Within  three  months  after  the  time  herein  prescribed  for 
making  a  second  dividend,  the  receivers  shall  render  a  full  and  accu- 
rate account  of  all  their  proceedings  to  the  court  of  chancery,  on  oath, 
which  shall  be  referred  to  a  master  to  examine  and  report  thereon. 

rr««2?2r»^  S  87.  Previous  to  rendering  such  account  the  receivers  ahaU  ioiert 
a  notice  of  their  intention  to  present  the  same,  once  in  each  week,  far 
three  weeks,  in  the  state  paper,  and  in  a  newspaper,  of  the  county  in 
which  notices  of  dividends  are  herein  required  to  be  inserted,  ^ncify- 
ing  the  time  and  place  at  which  such  account  will  be  rendered. 

Munn'tdw  2  88.  The  roaster  to  whom  such  account  shall  be  referred,  shall  hetr 
and  examine  the  proofii,  vouchers  and  documents  oflered  for  or  i^iDst 
such  account,  and  shall  report  thereon  fully  to  the  court. 

l^l^lf    S  89.  Upon  the  coming  in  of  such  report,  the  court  shall  hear  die 
•fl^t.  '      allegations  of  all  concerned  therein,  and  shall  allow  or  disallow  such 
account,  and  decree  the  same  to  be  final  and  conclusive  upon  all  the 
creditors  of  such  corporation,  upon  all  persons  who  have  claims  agaimt 
it,  upon  any  open  or  subsisting  engagement,  and  upon  all  the  stock- 
Mrata'tobt  ^^^^^^  ^^  ^^<^  corporation.     Such  receivers  shall  also  account  fipom 
laodMd.      time  to  time  in  the  same  manner,  and  with  the  like  effect,  for  all  mo- 
nies which  shall  come  to  their  hands  after  the  rendering  of  such  ac- 
count, and  for  all  monies  which  shall  have  been  retained  by  tbeo  for 
any  of  the  purposes  herein  bef(»e  specified,  and  shall  pay  into  oouit 
all  unclaimed  dividends. 

iSSSS^  llSr      S  90.  Any  decree  or  order  of  the  court  of  chancery,  made  upon  any 

^**^*^        petition  presented  pursuant  to  the  provisions  of  this  Article,  or  in  the 

course  of  any  proceedings  thereon,  shall  be  subject  to  an  appeal,  in  the 

same  manner  as  other  orders  and  decrees  of  the  said  court,  if  the  same 

be  made  within  six  months  after  such  order  or  decree  made. 

^jporiitiuaa  ^91.  The  provisious  of  this  Article  shall  not  extend  to  any  incor- 
porated library  society,  or  to  any  religious  corporation,  or  to  any  s^ 
leet  school  or  academy,  incorporated  by  the  regents  of  the  univerailj} 
or  by  the  legislature. 
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ABTICJLS  FOURTH.  ART.  4. 

Of  ProceedingB  by  and  against  Public  Bodies j  having  certain  ^^^'^^^^^ 
Corporate  Powers^  and  by  and  against  the  Officers  represents 
ingthem. 

Sec.  92.  PabUe  offieen  ennmentod,  wbo  may  bring  certain  aetioni. 

98.  Saeh  actions  may  be  broo^t  on  eontracti,  &c.  with  their  prcdecenon. 
91.  But  in  certain  cases  to  be  in  name  of  the  body  represented. 

95.  Actions  against  counties  and  towns,  how  to  be  bron^t. 

96.  Actions  afi^dast  certain  public  officers,  how  brought;  proceeding!. 

97.  In  certain  actions,  defendants  not  to  be  held  to  bail. 

96.  Actions  against  officers  on  contracts  of  their  predecessors. 

99.  Omitting  name  of  one  of  sereral  officers,  how  waived. 
190.  Suits  by  officers  not  to  abate  by  death,  remoral,  &c. 

101.  New  defendant  not  to  be  substituted  without  consent  or  notice. 

102.  Judgments  against  certain  officers  to  be  laid  before  supeirisors. 
1€8^  To  be  added  by  them  to  tax  list,  and  collected  as  taxes. 

104.  County  treasurer  in  certain  cases  to  pay  jndgpients. 

105  &  106.  When  to  be  paid  by  snperrisor  or  orerseers  of  the  poor. 

107.  ESxecutionnot  to  issue  in  certain  cases. 

106.  JESxecntions  to  issue  against  certain  officers;  proceedings. 

S  92.  Actions  may  be  brought  by  the  supervisors  of  a  county;  by  acUom  ij 
the  loan-officers  and  commissioners  of  loans  of  a  county;  by  county  dSo^rnF^  ^ 
superintendents  of  the  poor ;  by  supervisors  of  towns ;  by  overseers  of 
the  poor  of  the  several  towns ;  by  commissioners  of  common  schools 
and  commissioners  of  highways  of  the  several  towns;  by  trustees  of 
school  districts;  and  by  trustees  of  gospel  and  school  lots;  upon  any 
oontract  lawfully  made  with  them  or  their  predecessors,  in  their  offi- 
cial character;  to  enforce  any  liability,  or  any  duty  enjoined  by  law, 
to  such  <^cers  or  the  body  which  they  represent ;  to  recover  any  pen- 
alties or  forfeitures  given  to  such  officers  or  the  bodies  whom  they  re- 
present; and  to  recover  damages  for  any  injuries  done  to  the  proper- 
ty or  rights  of  i»uch  officers,  or  of  the  bodies  represented  by  them. 

S  9S.  Such  actions  may  be  brought  by  such  officers  in  the  name  of  oaeontraet«, 
dieir  respective  offices,  notwithstanding  the  contract  or  obligation  on  rredc^lon^ 
which  the  same  is  founded,  may  have  been  made  with  or  to  any  pre- 
decessors of  such  officers,  in  their  individual  names  or  otherwise,  and 
notwithstanding  any  right  of  action  may  have  accrued,  previous  to 
the  time  when  the  officers  commencing  such  suit  entered  upon  the  ei^ 
ecution  of  the  duties  of  their  office. 

S  94.  But  in  cases  where  by  special  provision  of  law,  actions  are  wiMain 
jdirected  to  be  brought  by  or  against  any  public  bodies,  in  the  name  uc'b^^^!^ 
of  any  such  body,  the  same  shall  be  brought  or  defended  ipsuch  najpe, 
hy  the  persons  representing  such  body,  then  in  office. 

S  95.  Actions  against  counties,  in  the  cases  in  which  they  are  air  Apiim 
lowed  by  law,  shall  be  brought  against  the  board  of  supervisors  there-  tow!!i|l*'  ^ 
pf,  and  actions  against  towns  shall  be  brought  against  such  towns  by 
jtheir  names ;  the  aaid  actions  may  be  commenced  by  summons,  as  in 
suits  agidnst  corporations,  and  the  same  proceedings  [shall  be  hfi4 
hereon,  as  are  prescribed  in  the  first  Article  of  this  Title, 

wojs*  n.  60 
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rvvnn  4.  $  96.  Actions  against  the  officers  named  in  the  preceding  mnety- 
"^-^^^^^^^^  second  section  of  this  Title,  shall  be  brought  against  them  indiyidindlj, 
tttmpobur'  specifying  in  the  process,  pleadings  and  proceedings,  their  nune  of 
office ;  and  such  actions  may  be  commenced  in  the  same  maimer  9S 
against  individuals ;  but  the  defendants  shall  not  be  held  to  bail  in 
any  case  unless  upon  the  order  of  a  judge  of  the  court  in  which  the 
action  is  commenced,  founded  upon  proof  by  affidavit,  that  the  same 
is  brought  for  some  personal  misconduct  in  office,  or  upon  some  per- 
sonal liability  assumed  or  incurred,  by  such  defendants  in  their  official 
character. 

wh«iinot        §  97.  In  actions  against  county  superintendents  of  the  poor  of  any 

liaii-  county,  and  against  overseers  of  the  poor  of  any  town,  to  enforce  any 

liability  of  such  county  or  town,  or  to  recover  any  sum  of  money, 

damages  or  expenses,  which  such  county  or  town  may  be  liable  to 

pay,  the  defendants  shall  not  be  held  to  bail. 

Dm  rontrncu      $  98.  When  any  contract  shall  have  been  entered  into,  or  any  lia- 
•on.  bility  shall  have  been  incurred,  by  or  in  behalf  of  any  county  or  town, 

by  any  officer  tliereof  within  the  scope  of  his  authority,  the  same  re- 
medies may  be  had  against  any  successor  of  such  officer,  in  his  offi- 
cial character,  as  might  have  been  had  against  such  officer,  if  he  had 
continued  in  office. 

PieftinaLaio  S  99.  In  suits  agaiust  any  of  the  officers  named  in  this  Article,  the 
omission  to  name  any  other  officer  in  the  process  or  declarati<m,  may 
be  pleaded  in  abatement ;  and  if  not  so  pleaded,  such  omission  shall 
be  deemed  to  have  beeu'waived,  and  shall  not  be  objected  in  any  other 
stage  of  the  proceedings. 

Abatement  of  5  100.  No  suit  commcnced  by  or  a£:ainst  any  officers  named  in 
n«r'«  death,  this  Articlo,  shali  be  abated  or  discontinued  by  the  death  of  such  offi- 
cers,  their  removal  from,  or  resignation  of,  their  officers,  or  the  expira- 
tion of  their  term  of  office ;  but  the  court  in  which  any  such  action 
shall  be  pending,  shall  substitute  the  names  of  the  successors  in 
such  office,  upon  the  application  of  such  successors,  or  of  the  adverse 
party* 

6ub«tituting  S  101.  But  before  any  new  defendant  shall  be  so  substituted  with- 
out  his  consent,  at  least  fourteen  days'  notice  of  the  application  for 
that  purpose,  shall  be  personally  served  on  him. 

certain  ju.!^  5  102.  If  judgmcut  be  rendered  for  any  debt,  damages  or  cosis, 
iw^dbefSr*  against  the  board  of  supervisors  of  a  county,  against  the  county  sa- 
•upcrviwrt.  p^j jntendcnts  of  the  poor  of  any  county,  against  any  town  or  the  su- 
pervisor thereof,  or  the  overseers  of  the  poor  thereof,  on  account  of 
the  liability  of  such  county  or  town  ;  and  sucli  judgment  be  not  sus- 
pended by  writ  of  error  or  otherwise,  or  be  not  paid  and  satisfied  be- 
fore the  next  annual  meeting  of  the  board  of  supervisors  of  the  coun- 
ty, a  certified  copy  of  the  docket  of  such  judgment,  or  the  record 
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th^^of,  if  required  by  such  board,  shall  be  laid  before  the  board  of   art.  4. 
supervisors  rf  the  county  at  some  annual  meeting  thereof,  v,^v*^/ 

S  103.  The  board  of  supervisors  shall  add  the  amount  of  such  TobeeoUeet 
judgment,  together  with  interest  thereon  from  the  time  of  recovery,  **^ 
to  the  first  Monday  in  February  then  next,  and  also  the  expenses  of 
the  certified  copy  of  the  docket  or  record  of  judgment  mentioned  in  the 
preceding  section,  to  the  tax  to  be  laid  upon  the  county  or  town 
against  which,  or  against  the  officers  of  which,  such  recovery  shall 
have  been  had ;  which  sums  shall  be  assessed,  levied  and  collected, 
as  other  contingent  charges  of  such  town  or  county,  and  shall  be 
paid  by  the  county  treasurer,  to  the  person  recovering  such  judg- 
ment. 

S  104.  But  if  the  treasurer  of  the  county,  against  which,  or  against  whcnto  i»e 
whose  officers,  such  judgment  shall  be  had,  have  sufficient  mcmies  in  ^ueuuri"" 
his  hands  belonging  to  such  county,  not  otherwise  specifically  appro- 
priated, he  shall  be  bound  to  pay  the  amount  of  such  judgn^nt,  upon 
the  production  of  a  certified  copy  of  the  docket  thereof,  or  of  the  re- 
cord, if  required ;  and  if  he  shall  fail  to  do  so  on  demand,  he  shall  be 
personally  liable  for  the  amount  of  such  judgment,  with  the  interest, 
to  be  recovered  in  an  action  by  the  party  in  whose  favor  such  judg- 
ment was  rendered,  or  his  representatives. 

S  105.  If  the  supervisor  of  a  town  or  the  overseers  of  the  poor  of  a  whon  by  %»- 
town,  against  whom  any  judgment  shall  have  been  rendered,  which  mem^rr"^ 
Aall  not  be  suspended  by  writ  of  error  or  otherwise,  have  sufficient 
monies  in  their  hands  belonging  to  their  town,  not  specially  appropriat- 
ed, they  shall  in  like  manner  pay  the  amount  of  such  judgment  and 
the  interest  thereon,  upon  the  like  evidence ;  and  for  a  failure  so  to  do, 
they  shall  in  like  manner  be  responsible  personally  to  the  party  in 
whose  favor  such  judgment  was  obtained. 

S  106.  If  the  recovery  be  had  against  a  town  in  its  own  name,  the  Bympervi- 
supervisor  thereof  shall,  in  like  manner  and  upon  the  like  evidence,  ***'' 
pay  the  amount  thereof  with  interest,  out  of  any  monies  in  his  hands 
belonging  to  such  town,  not  specially  appropriated ;  and  for  a  &ilure 
to  do  so,  shall  be  personally  responsible  for  such  amount,  to  the  party 
in  whose  favor  such  judgment  was  obtained. 

S  107.  When  a  judgment  shall  be  recovered  against  the  board  of  wiioncTrru 
supervisors,  or  the  county  superintendents  of  the  poor,  of  any  county,  ''**"  "°*  *" 
or  against  any  town,  or  the  supervisor  or  the  overseers  of  the  poor 
thereof,  no  execution  shall  be  awarded  or  issued  upon  such  judgment, 
unless  the  same  shall  have  been  rendered  for  the  costs  of  a  suit  com- 
menced by  any  of  the  said  officers  in  their  individual  names ;  in  which 
cases,  such  costs  shall  be  collected  of  the  plaintifls  individually,  and 
the  amount  thereof  shall  be  allowed  to  them  in  their  account  of  offi- 
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cial  expenditares,  by  the  board  aatborised  to  audit  sndi  aeooanla,  if 
such  suit  appear  to  have  been  Deceflsarily  commenoed  in  good  fiutL 

S  108.  In  suits  by  and  against  loan-officers,  commissioiierB  of  kluiiy 
commissioners  of  common  schools,  and  commissioners  iX  hi^wmys, 
trustees  of  school  districts,  and  trustees  of  gospel  and  school  lots,  the 
debt,  damages  or  costs  recovered  against  them,  shall  be  collected  in 
the  same  manner  as  against  individuals ;  and  the  amount  so  collected, 
shall  be  allowed  to  them  in  their  official  accounts. 
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TITLE  V. 

OF  SUITS  AGAINST  SHERIFFS,  SURROGATES  AND  OTHER  OFHCERS, 

ON  THEIR  OFFICIAL  BONDS. 

6bc.  I.  When  and  to  whom  appUeation  for  lecre  to  rae  ■berifT's  bond. 
2.  Proof  and  papen  to  accompany  application. 
8.  Order  for  proteention;  rait  how  to  be  brought. 

4.  Pleading,  proeeediogB  and  jadgmenta  thereon. 

6.  Judgment  not  to  bar  raits  for  other  delinqnenciea. 

5.  Other  parties  may  apply  daring  rait  or  after  jadgment. 

7.  Soitfl  by  them  not  to  be  affected  by  other  suits  or  jadgnents. 

8.  Same  plaintiff  may  sue  for  new  delinqnency. 

9.  Scire  facias  n|>on  judgments  for  delinquency  prohibited. 

10.  Suits  on  rach  bonds  prirate  suits,  Itc. 

11.  Judgment  and  costs  against  relator  as  plaintiff. 

12.  Matters  necessary  to  be  stated  with  plea  of  jadgment  recovered 

18.  In  what  cases  sureties  to  be  acquitted  on  such  plea. 
14.  When  to  be  acquitted  of  a  portion  of  the  claim. 

16.  Direction  on  execution  against  sheriff  and  sureties. 

16.  When  execution  against  bodies  to  issue. 

17  &  18.  Distribution  of  monies  c<dlected  among  sereral  plaintiffs. 

19.  Application  to  sue  surrogate's  bond,  when  to  be  made. 

20.  Proof  to  rapport  it;  suit  how  to  be  prosecuted. 

21.  Proceedings  in  suits  on  bonds  of  register  and  assistant. 

22.  Suits  by  their  successors;  distribution  of  recoyery. 
28.  Suits  on  bonds  of  cleriu  in  chancery  $  proceedings. 
24  &  25.  Suits  on  bonds  of  county  clerk  of  New-Torfc. 
26  &  27.  Suits  on  bonds  of  marshals  of  cities. 

S  1*  Whenever  a  sheriff  shall  have  become  liable  for  the  escape  of 
any  prisoner  committed  to  his  custody,  or  whenever  he  shall  have  beeb 
guilty  of  any  default  or  misconduct  in  his  office,  the  party  injured 
thereby,  may  apply  to  the  supreme  court  for  leave  to  prosecute  the 
official  bond  of  such  sheriff.'^ 

S  2.  Such  application  shall  be  accompanied  by  proof  of  the  defimlt 
or  delinquency  complained  of,  and  that  no  satisfaction  for  the  same 
has  been  received ;  and  by  a  certified  copy  of  such  official  bond. 

S  3.  Upon  such  application  and  proof,  the  court  shall  order  that 
such  bond  be  prosecuted ;  and  the  applicant  shall  thereupon  be  ao- 
thorised  to  prosecute  the  same,  in  the  said  supreme  court  only,  in  the 
name  of  the  people  of  this  state,  stating  in  the  process,  pleadings,  pro- 
ceedings and  i^ecord  in  such  action,  that  the  same  is  brought  oti  the 
relation  of  such  applicant. 

(82)  1  R.  L.  p.  421,  §  6;  Laws  of  1827,  p.  219,  §  6. 
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S  4.  In  such  actions,  the  cuUne  pleadings  and  proceedings  diall  be  title  & 


had,  as  are  provided  by  law  in  the  case  of  suits  upon  bonds,  with  other  p,^|,^^ 
conditions  than  for  the  payment  of  money,  except  as  herein  otherwise  ^*^  ^^>'^' 
proyided,  and  judgment  shall  be  rendered  for  the  defendants,  in  the 
like  cases. 

S  5.  But  such  judgment  shall  not  be  a  bar  to  any  other  suit  that  other  tioKn- 
may  be  brought  on  the  same  official  bond,  by  the  same  plaintiff,  or  by  directed. 
any  other  plaintiff,  for  any  other  delinquency  or  de&ult  of  such  sheriff, 
than  such  as  was  assigned  as  a  breach  of  the  condition  of  such  bond, 
in  the  action  in  which  such  judgment  was  rendered.'' 

S  6.  During  the  pendency  of  any  suit  upon  such  official  bond,  or  other  parti«« 
after  judgment  rendered  in  such  suit,  any  other  party  aggrieved  by  ^^^"^' 
the  de&ult  or  delinquency  of  such  sheriff,  may,  in  like  manner,  ap- 
ply to  the  supreme  court  for  leave  to  prosecute  such  official  bond. 

S  7.  Upon  such  leave  being  granted,  the  applicant  may  prosecute  Notairected 
such  bond,  in  the  manner  herein  before  provided ;  and  the  pendency 
of  any  other  suit,  at  the  relation  of  any  other  person,  on  the  same  bond, 
or  a  judgment  recovered  by  or  against  any  other  person  on  such  bond, 
shall  not  abate,  or  in  any  manner  affect  such  suit,  or  the  proceedings 
therein,  except  as  herein  provided. 

S  8.  Any  person  who  may  have  recovered  any  judgment  upon  when  nmo 
such  officid  bond,  may,  in  like  manner,  apply  for  leave  again  to  pro-  sue."    """^ 
secute  such  bond,  whenever  he  is  aggrieved  by  any  other  default  or 
delinquency  than  such  as  shall  have  been  the  subject  of  the  former 
action,  and  shall  proceed  therein  in  like  manner  as  herein  before  pro- 
vided. 

S  9-  No  scire  facias  shall  be  brought  upon  any  judgment  render-  seir«raeia« 
ed  upon  such  official  bond,  by  the  party  at  whose  relation  such  judg-  brought. 
ment  was  obtained,  or  by  any  other  person,  for  any  breach  of  the  con- 
dition of  such  bond. 

S  10.  Every  suit  brought  upon  such  official  bond,  and  every  judg-  sueii  •erton* 
mentrendered  therein,  shall  be  deemed  the  private  suit  and  judgmentof^  va  osmt. 
the  party  on  whose  relation  the  same  shall  be  brought  or  obtained ;  such 
suit  may  be  discontinued  and  the  relator  may  be  non-suited,  as  in  pri- 
vate suits ;  and  the  judgment  therein  may  be  cancelled  and  discharg- 
ed by  the  relator,  in  the  same  manner  as  if  he  were  the  nominal  plain- 
tiff, and  shall  be  deemed  satisfied,  in  the  same  cases  as  judgments  by 
individuals. 

S  11.  If  the  suit  be  discontinued,  or  the  relator  be  non-suited,  or  judgment 
judgment  be  rendered  for  the  defendants,  upon  verdict,  demurrer,  orfS!*"**'** 
otherwise,  costs  shall  be  awarded  against  the  relator,  as  if  he  were 
the  nominal  plaintiff,  and  judgment  shall  be  rendered  for  such  costs, 
and  execution  thereon  awarded  against  him,  in  the  same  manner. 

(83)  Laws  of  1827,  §7. 
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TiTLR  5.      ^  12.  No  such  suit  shall  be  barred,  nor  shall  the  amoniit  wUA 
^J^^^|^7|||^  the  plaintiff  may  be  entitled  to  recover  therein  be  afibded,  bf  ay 
^^rMor«rr^  ploa  or  notico  made  by  any  surety  in  such  bond,  of  a  judgment  noh 
v^'         yered  thereon,  unless  it  be  accompanied  by  an  allegation  that  the  ins- 
ties  in  such  bond,  some  or  one  of  them,  have  been  obliged  to  pay  tk 
damages  assessed  in  such  judgment,  or  some  part  thereof^  ibr  the  wuft 
of  su£Scient  property  of  such  sheriff  whereon  to  levy  the  same,  or  ibt 
they  will  be  obliged  to  pay  the  same,  or  some  part  thereof,  for  tk 
same  reason ;  nor  unless  such  plea  or  notice  be  verified  by  the  oalk 
of  the  defendant  making  the  same. 

When  iuro  ^  13.  If  it  appear  that  the  amount  of  any  damages  so  recofeied, 
'luiiied.  which  such  surety  has  been  obliged  to  pay,  or  will  be  obliged  to  pqr, 
as  specified  in  the  last  section,  is  equal  to  the  amount  for  which  mA 
defendant  shall  be  liable,  by  virtue  of  the  bond,  he  shall  be  acquitted 
and  discharged  of  all  further  liability,  and  judgment  shall  be  rendeied 
in  his  fiivor. 

wiMn  of  a  S  14.  If  it  shall  appear  that  the  amount  of  any  damages  so  reooTe^ 
ed,  and  which  such  surety  has  been  obliged  to  pay,  or  which  he  wiD 
be  obliged  to  pay,  is  not  equal  to  the  amount  of  such  surety's  liabi%, 
the  amount  thereof  shall  be  allowed  to  such  defendant,  in  estimatiif 
the  extent  of  his  liability  in  any  such  action. 

DiiMtion  on  S  16.  Whenever  a  judgment  shall  be  obtained  agamst  a  sheriff  aod 
his  sureties,  a  direction  shall  be  endorsed  on  the  execution  isnrf 
thereon,  by  the  attorney  issuing  the  same,  to  levy  the  amount  of  sodi 
execution,  in  the  first  place,  of  the  property  of  such  sheriff,  and  if  ta^ 
ficient  property  of  such  sheriff  cannot  be  found  to  satisfy  such  execa- 
tion,  then  to  levy  the  deficiency  of  the  property  of  the  sureties.** 

Execution        ^  16.  lu  cvcry  such  case  of  a  judgment  against  a  sheriff  and  hii 
^'S'."*^       Sureties,  no  execution  against  the  bodies  of  the  defendants  shall  be  is- 
sued, until  an  execution  against  their  property  shall  have  been  return- 
ed unsatisfied,  in  whole  or  in  part. 

Bevemi  jiid--  S  17.  Whcncvcr  several  judgments  shall  be  obtained  at  the  same 
iTuiiwi  ""  terra,  upon  any  ofiicial  bond  of  a  sheriff,  for  damages  amounting  in 
the  whole  to  more  than  the  sums  for  which  the  sureties  therein  diali 
be  liable,  the  supreme  court  shall  order  the  monies  levied  upon  sucb 
judgments,  from  the  property  of  the  sureties,  to  be  distributed  to  the 
relators  respectively  in  such  judgments,  in  proportion  to  the  amount 
of  their  respective  recoveries.*'' 

ib.monin  S  18.  If  exocutions  be  issued  upon  several  judgments  obtained  at 
the  same  term,  upon  any  such  ofiicial  bond,  and  sufiicient  monies  dull 
not  be  raised  to  satisfy  all  of  the  said  executions,  the  supreme  court 
shall  distribute  the  monies  collected  on  sucli  executions,  to  the  rek- 

(34)  Lftwiofl8r»§7.    (86)  1  R.  L.  p.  422,  §  S. 
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loni  respectiTely  in  such  judgments,  in  proporti<m  to  the  amount  of  title  s. 
Ilieir  leqiectiTe  recoveries.'*  v^v^^./ 

019.  Whenever  the  surrogate  of  any  county  shall  be  guilty  of  any  Batt.  on  mu- 
defiiult  or  nuscondact  in  his  office,  the  party  aggrieved  thereby  may  'CSH* 
apply  to  the  court  of  chancery  for  leave  to  prosecute  the  official  bond 
of  0Qch  surrogate. 

S  SO.  Si|ch  application  shaU  be  accompanied  by  the  same  proof  Proof;  proM 
berein  required  in  proceedings  on  sheriff's  bonds;  and  upon  suchMit' 
leave  being  granted,  the  applicant  shall  be  authorised  to  prosecute 
such  bond  in  the  name  of  the  people  of  this  state,  in  the  supreme  court 
only,  in  the  same  manner,  with  the  like  effect,  and  subject  in  all  re- 
jects to  the  provisions  herein  contained,  in  respect  to  suits  on  the  of- 
finri  bonds  of  sheriffi ;  and  the  supreme  court  shall  possess  the  same 
powers  in  relation  to  such  suits. 

S  21.  In  suits  upon  the  official  bonds  of  the  register  and  the  assist*  ^"'^  on  bond 
antrregister  of  the  court  of  chancery,  prosecuted  by  the  order  of  the  ^-  ">  <^^«|*- 
chancellor,  the  same  proceedings  shall  be  had,  and  such  suit  shall  be 
prosecuted  and  judgments  rendered  therein,  in  the  same  manner  here- 
in prescribed  in  relation  to  suits  on  the  official  Ixxids  of  sheriff^  ex- 
cept as  herein  otherwise  provided. 

S  S2.  If  there  shall  have  been  any  delinquency  of  such  register  or  DbtribuUcn 
aaiistantrregister,  in  not  accounting  for,  or  paying  over,  any  monies  uonf,&c. 
belonging  to  the  common  fund  appertaining  to  the  court  of  chancery, 
the  chancellor  shall  order  his  bond  to  be  prosecuted  in  the  name  of  the 
people  of  this  state,  on  the  relation  of  the  successor  in  office  of  such 
register  or  assistant-register  ;  and  the  same  proceedings  shall  be  had 
therein  as  in  other  cases,  except  that  when  there  shall  be  a  deficiency 
in  the  monies  collected  on  such  bond,  to  satisfy  all  the  judgments  that 
may  have  been  recovered,  a  preference  shall  be  given  in  the  distri- 
bution of  such  monies,  to  judgments  recovered  on  the  relation  of  pri- 
vate parties,  over  the  judgments  recovered  on  the  relation  of  the  suc- 
cessor to  such  register  or  assistant  register. 

$  23.  In  suits  upon  the  official  bonds  of  clerks  in  chancery,  the  ciorks  in 
same  proceedings  shall  bo  had,  as  are  above  provided  in  suits  upon  the  ^^'' 
official  bond  of  the  register  in  chancery. 

S  24.  Proceedings  for  the  prosecution  of  any  official  bond  given  coimtj  eicrk 
by  the  clerk  of  the  city  and  county  of  New- York,  may  be  had  in  the  York. 
(nanner  herein  directed  in  respect  to  official  bonds  of  sherifis,  except 
that  applications  for  that  purpose  may  be  made  to  the  court  of  com- 
non  pleas  of  the  said  city  and  county,  and  such  suit  may  be  brought 
in  the  said  court,  or  in  the  superior  court  of  law  of  the  said  city  and 
3oanty. 

(S6)  1  R.  L.  p.  422,  §  S. 
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"nTLEc.      ^  25.  The  said  coorts  shall  proceed  in  audi  siiila»  in  die  maoMr 

|j^^^^^  herein  directed,  in  respect  to  suits  oQsheriflPs  hoods;  andaUdiepow- 

ers  of  the  supreme  court  in  relation  to  such  boodsi  and  the  pcooeed- 

ings,  judgment  and  executions  therein,  are  hoeby  oonfened  on  As 

said  courts,  in  suits  upon  the  official  bond  of  the  said  clerk. 

Mafriiaior  SZ6.  Proceedings  for  the  prosecution  of  any  official  bond  gmabj 
any  marshal  of  any  city,  may  be  had  in  the  manner  herein  diieded 
in  respect  to  official  bonds  of  sherifi,  except  that  a]^licatioos  ftrtbt 
purpose  may  be  made  to  the  mayor's  court  oi  the  city,  and  audi  suit 
may  be  brought  in  the  said  court. 

S  ^1'  The  said  court  shall  proceed  in  such  suit,  in  the  maunar 
herein  directed  in  respect  to  suits  on  sheriff's  bonds ;  and  all  thepoir- 
ers  of  the  supreme  court  in  relation  to  such  bonds,  and  the  proceed- 
ings, judgments  and  executions  therein,  are  hereby  conferred  upontk 
said  court  in  suits  upon  the  official  bond  of  such  marshal. 
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TITLE  VI. 

OF  ACTIONS  FOR  PENALTIES  AND  FORFEITURES;  AND  PROVISIOW 
FOR  THE  COLLECTION  AND  REMISSION  OF  FORFEITED  RECOGin^ 
ZANCES,  AND  FINES  IMPOSED  BY  COURTS. 

AnT.  li^ — Of  actioos  for  penalties  and  forfeitures, 

AJtT.  3, — ProvisioDS  respecting  the  collection  and  reoMssion  of  fines  imposed  by  co«ti| 
and  of  forfeited  recognixances. 

ARTici^  Fnurr. 

Of  Adtumsfor  PenalUes  and  Forfeitures. 

Sac.  1.  Actions  that  may  be  brooght  for  forfeitares,  &c. 
2.  To  be  prosecuted  like  personal  actions. 
8.  Soch  actions  by  district  attorney,  public  ofiicers,  fte. 
4.  Penalties,  &c.  incmred  on  rirers,  &e.  where  sued  for. 
S  &  6.  ProTisions  respecting  suits  by  oommon  infonners. 

7.  Endorsement  on  first  process  in  suits  for  penalties,  Ite 

8.  In  what  coonties  actions  for  penalties,  he.  to  be  brooght. 

9.  When  to  be  bron^t  against  public  officers. 

10.  Mode  of  declaring  for  penalty,  &c  in  action  of  debt 
11  a  12.  Also  in  assumpsit  and  troTcr. 

13.  General  issue  maybe  pleaded:  eridence  under  it. 

14.  Replication  in  actions  by  common  informers. 

15.  Actions  where  precise  penalty  is  not  specified. 

ivb«tmctk>uii  S  1*  When  a  pecuniary  penalty  or  forfeiture  is  specially  granted 
Suufbt.  by  law  to  any  person  injured  or  aggrieved  by  any  act  or  omissioD  of 
another,  the  same  may  be  sued  for  and  recovered  in  an  action  of  deb^ 
or  in  an  action  of  assumpsit ;  and  if  it  be  a  forfeiture  of  any  property, 
it  may  be  sued  for  and  recovered  in  an  action  of  trover,  or  other  ap- 
propriate action^ 

flow  proko       S  2.  Every  such  action  shall  be  prosecuted  and  conducted  in  ^ 

^^^'        same  manner  as  other  personal  actions  in  all  respects,  except  as  haio- 

in  otherwise  provided ;   and  shall  be  subject  to  all  the  provisioiis  4 
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law  ooQoeming  amendments  of  the  process,  pleadings  and  records   art.  i. 
dwrein,  and  oonoeming  the  abatement  of  such  suits  by  death  or  other-  ^-^^^^^^ 
wise,  and  all  other  prorisions  concerning  personal  actions  not  inc<m- 
flistent  with  this  Title. 

S  3.  Actions  brought  by  the  attorney-general,  or  by  the  district  at-  acUou  i»j 
tomey  of  any  county,  or  by  any  public' officer  for  the  recovery  ci  any  genArai,  Jtc 
penalty  or  forfeiture,  shall  also  be  conducted  and  prosecuted  in  the 
same  manner  as  personal  actions,  and  shall  be  subject  to  all  the  pro- 
viuons  of  law  concerning  personal  actions,  not  repugnant  to  the  pro- 
visions of  this  Title.  And  whenever  any  penalty  or  forfeiture  shall 
be  recovered,  which  is  not  specially  granted  by  law  to  the  party  ag- 
grieved ;  or  to  any  officer ;  or  to,  or  for  the  use  of,  any  county,  town, 
<nr  other  body  politic ;  or  for  the  use  of  the  poor  of  any  place ;  or  to 
any  person  who  will  prosecute ;  or  which  shall  not  be  otherwise  spe- 
cially apprc^riated ;  the  same  shall  be  paid  into  the  treasury  of  the 
state,  for  the  use  of  the  people  thereof. 

>  S  4.  When  any  penalty  or  forfeiture  shall  be  imposed  by  law,  tov  PeaaiUMio 
any  offence  committed  on  any  river,  lake  or  other  stream  of  water,  rivers,  SL 
aad  such  river,  lake  or  stream  shall  be  situated  in  two  or  more  coun- 
ties, an  action  for  the  recovery  of  such  penalty  or  forfeiture,  may  be 
l>rought  by  the  proper  officer,  in  any  county  bordering  on  such  river, 
lake  or  stream,  and  opposite  to  the  place  where  such  offence  was  com- 
mitted ;  and  a  recovery  in  such  action  shall  be  a  bar  to  any  other 
fluit,  by  any  other  public  officer,  for  the  same  offence. 

S  5.  Where  any  penalty  or  forfeiture  is  given  by  law  to  any  person  saiubj 
who  will  sue  for  the  same,  such  suit  shall  be  brought  in  the  name  of  fomT»?  "* 
the  person  commencing  the  same,  who  may  appear  by  attorney  ;  and 
it  shall  be  conducted  and  prosecuted  in  all  respects  in  the  same  man- 
ner as  personal  actions,  and  shall  be  subject  to  the  provisions  of  law 
concerning  personal  actions. 

S  6.  No  such  suit  shall  be  deemed  to  be  commenced,  until  process  ib. 
shall  be  actually  delivered  to  an  officer  to  be  executed ;  which  process 
shall  not  be  re-delivered  to  the  plaintiff  in  any  case,  but  shall  be  re- 
turned to  the  court  from  which  the  same  issued ;  and  no  such  action 
shall  be  compromised  or  compounded,  without  the  leave  of  the  court 
in  which  it  shall  be  pending.^'' 

S  7.  Upon  every  process  issued  for  the  purpose  of  compelling  the  Eodoraemeat 
appearance  of  the  defendant  to  any  action  for  the  recovery  of  any  pe-  **"  p'***'*^ 
nalty  or  forfeiture,  shall  be  endorsed  a  general  reference  to  the  statute 
by  which  such  action  is  given,  in  the  following  form  :  "According  to 
the  provisions  of  the  statute  regulating  the  rate  of  interest  on  money," 
or  *'  according  to  the  provisions  of  the  statute  concerning  sherifls,"  as 
the  case  may  require,  or  in  some  other  general  terms  referring  to  such 
rtatute.*® 

(87)  1  R.  L. p.  101, § 8.    (SS)  n>.§i. 
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TITLE  6.      S  8.  Every  action  for  a  penalty  or  forfeiture,  shall  be  brov^t  in 
^'•^'^'^^^  the  county  where  the  act  was  done,  upon  which  such  penalty  or  fcr- 
brooght      feiture  attached ;  and  if  brought  in  the  supreme  court,  the  yenoe  in 
such  action  shall  be  laid  in  such  county. 

lb.  i^hMt        S  9.  Where  such  penalty  or  forfeiture  attaches  in  consequence  of 
pu^te  offl.    ^^  omission  of  any  public  officer  to  perform  any  duty  incident  to  his 
office,  the  action  shall  be  brought  for  the  recovery  thereof,  and  the  ve* 
nue  shall  be  laid,  in  the  county  of  which  such  person  was  an  officer. 

DMiariDff  in  §  IQ.  In  actious  of  debt  brought  to  recover  any  penalty  or  forfeit- 
ure given  by  any  statute,  it  shall  be  sufficient,  without  setting  forth 
the  special  matter,  to  allege  in  the  declaration,  that  the  defendant  is 
indebted  in  the  amount  of  such  penalty  or  forfeiture,  to  the  officer,  per- 
son or  body,  for  whose  use  the  same  is  given  ;  whereby  an  action  ac- 
crued according  to  the  provisions  of  such  statute,  naming  the  subject 
matter  thereof,  in  the  following  form :  ^^  According  to  the  provisions 
of  the  statute  concerning  sheriffs,"  naming  the  section.  Title  and  Chap- 
ter of  such  statute,  as  the  case  may  require,  or  in  some  other  similar 
terms  referring  to  such  statute; 

lb.  inaa-  ^  11.  Whenever  an  action  of  assumpsit  shall  be  broueht  for  the 
recovery  of  any  penalty  given  by  any  statute,  it  shall  be  sufficient, 
without  setting  forth  the  special  matter,  to  allege  in  the  declaration, 
that  the  defendant  being  indebted  in  the  amount  of  such  penalty,  ac- 
cording to  the  provisions  of  such  statute,  referring  to  the  same  as  pre- 
scribed in  the  last  section,  undertook  and  promised  to  pay  the  same. 

lb.  in  uover.  §  1 2.  If  au  actiou  of  trovor  be  brought  to  recover  any  goods  or  other 
thing  forfeited  by  the  provisions  of  any  statute,  the  declaration  may  al- 
lege that  such  goods  or  other  things  were  forfeited  according  to  the 
provisions  of  such  statute,  referring  to  the  same  as  prescribed  in  the 
foregoing  sections,  and  that  the  defendant  converted  the  same  to  his 
own  use,  without  setting  forth  the  special  matter. 

Sj?e'**  S  13.  To  every  declaration  for  a  penalty  or  forfeiture,  the  defend- 

ant may  plead  the  general  issue ;  that  he  owes  nothing,  or  that  he  did 
not  undertake  and  promise,  as  alleged  in  such  declaration ;  or  that  he 

•Tidenoe  un-  ^  ^^^  guilty  of  the  premises  charged ;  as  the  case  may  require,  and 
may  give  in  evidence  under  such  plea,  any  special  matter,  which,  if 
pleaded,  would  be  a  bar  to  such  action,  or  discharge  the  defendant 
therefrom,  in  the  same  manner  and  with  the  like  effect  as  if  the  same 
had  been  pleaded  specially.'^ 

!5^S^**"  S  14.  In  any  suit  for  a  penalty  or  forfeiture,  brought  by  any  peisoo 
other  than  the  party  aggrieved,  or  other  than  any  public  officer,  if  < 
former  recovery,  or  acquittal,  or  other  bar  to  such  action  be  pleaded, 
the  plaintiff  may  reply,  that  such  recovery,  acquittal  or  bar,  was  had 
by  covin  and  fraud ;  aiid  if  such  replication  be  confessed  6r  establish- 

(39)  1  R.  L.  p.  100,  §  8. 
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ed,  tbe  plaintiff  shall  recover  in  such  action,  notwithstanding  such    art.s. 
plea.*®  v^^/^'^ 

S  15.  Where  any  act  is  prohibited  by  law,  under  a  penalty  not  ex-  whera  pe- 
ceeding  any  given  sum  specified  in  such  law,  an  action  may  be  brought  np^iA^^ 
for  such  specified  sum ;  and  the  jury,  or  justice  before  whom  the  trial 
shall  be  had,  s^all  award  such  sum  so  specified,  to  the  plaintiff,  or 
such  part  thereof  as  shall  be  deemed  proportioned  to  the  offence. 

ARTICLE  SECOND. 

Provisiana  respecting  the  Collection  and  Remission  of  Fines  im- 
posed  by  Courts j  and  of  Forfeited  Recognizances. 

8s  c.  IS.  Order  on  jvror  not  personally  served  to  show  canse  against  fine. 

17.  How  order  to  be  made  by  cirenit  court. 

18.  CSerk  to  delirer  copy  of  order  to  sheriff. 

19.  Sheriff  to  serre  order;  when  and  where  to  make  retam. 

20.  Proceedings  on  retnm  by  sheriff. 

21.  In  what  cases  court  to  stay  proceedings. 

22.  Orders  imposing  fines  to  be  delirered  to  district  attomies. 

28.  Process  to  be  issued  by  district  attoney;  its  contents. 
2iL  Schedule  to  be  annexed  to  process;  its  contents. 

25.  Mode  of  executing  such  process  by  sheriff! 

26.  When  to  return  process;  how  compelled. 

27.  New  process  to  be  issued  for  fines  not  collected. 

2S.  All  persons  thus  fined,  to  be  included  in  new  process. 

29.  Suits  on  recognizances;  judgment  to  be  for  penalty. 

80.  Executions  upon  such  judgments. 

81.  How  recognizances  to  be  estreated. 

82.  District  attorney  to  pay  monies  collected  to  county  treasurer. 
88.  Fines  imposed  by  mayors'  courts,  where  to  be  paid. 

84.  Account  to  be  rendered  annually  by  district  attorney. 
86.  When  first  return  to  be  made. 

86.  Contents  of  first  and  subsequent  returns. 

87.  Common  pleas  maj  remit  fines  and  recognizances. 

88.  Limitations,  &c.  upon  power  of  remitting. 

89.  Notice  of  applications  to  remit,  to  be  giyen  district  attoney. 

40.  Concurrence  of  first  judge  necessary,  to  remit. 

41.  Costs  of  collecting  fine,  &c.  to  be  paid  in  all  cases. 

42.  Remitting  fines  imposed  by  special  sessions  and  justices. 

43.  Certain  proyisions  of  this  title  not  to  apply  to  New-Toric. 

S  16.  When  any  grand  or  petit  juror  shall  have  been  summoned  to  CoUoctioff 
attend  any  court,  by  leaving  a  notice  in  writing  at  his  place  of  resi- (JT^n^^'i^ 
dence,  the  court  shall  suspend  the  imposing  of  a  fine  for  his  de&ult  in  '^' 
not  attending  pursuant  to  such  summons,  until  the  next  term  or  sitting 
thereof;  and  shall  cause  an  order  to  be  entered  in  the  minutes  of  the 
court,  that  such  defaulting  juror  show  cause,  on  the  first  day  of  the  then 
next  term  of  such  court,  why  a  fine  should  not  be  imposed  on  him.^^ 

S  17.  If  such  default  shall  have  happened  at  a  circuit  court,  such  ib.  order  by 
order  may  direct  the  defaulting  juror  to  show  cause  on  the  first  day  *"*^*  ****^' 
of  the  then  next  term  of  the  court  of  common  pleas  of  the  county  in 
which  such  circuit  court  shall  be  sitting. 

(40)  1  R.  L.  p.  100,  §  7.    (41)  lb.  p.  881,  §  19. 
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TITLE6.      ^  ]g  1^1^  clerks  the  court  bjr  whidi  trodi  order  dall  be  andk^ 

sliall  immediately  deliver  to  the  sheriff  of  the  oouDtj  a  copy  ctenrj 
such  order. 

S  19.  Such  sheriff  shall  serve  such  order  on  the  defaidtiiig  juror 
named  therein,  personally ;  and  shall  return  such  order,  and  his  pv«»- 
ceedings  thereon,  to  the  court  and  at  the  time,  at  whick  aoch  juror 
shall  be  required  to  show  cause. 

S  20.  If  the  sheriff  shall  return  such  order  personally  served,  the 
court  shall  proceed  to  impose  such  fine  as  shall  be  proper ;  and  if  the 
same  be  returned  not  served  personally,  the  court  shall  make  a  forther 
order,  that  such  defaulting  juror  show  cause,  at  the  then  next  term, 
why  such  fine  should  not  be  imposed ;  and  the  same  proceedings  shall 
be  had  upon  such  order,  as  herein  provided  in  req)ect  to  the  first  order. 
Such  orders  shall  be  entered  from  term  to  term,  until  the  same  shall 
be  personally  served,  or  the  juror  appear. 

S  21.  But  if  it  appear  from  the  return  of  the  dieriff,  or  firom  aoj 
other  evidence,  that  such  juror  is  dead,  or  insane,  or  has  permanent* 
ly  removed  from  the  state  ;  or  if  any  satisfactory  excuse  dmll  be  ren- 
dered by  any  person  in  behalf  of  such  juror,  for  his  default,  the  court 
may  abstain  from  any  further  proceedings  in  relation  to  such  defiiult^ 

S  22.  When  a  fine  shall  be  imposed  by  any  court  of  law  upon  anj 
iieTire'id'to  CTand  or  petit  juror,  or  upon  any  constable,  for  non-attendance,  or  for 

dirtrict  alter-  ^i  iri^  , 

any  other  cause,  or  upon  any  officer  of  such  court,  or  upon  any  other 
person,  without  being  accompanied  by  an  order  for  the  immediate 
commitment  of  the  person  so  fined  until  such  fine  be  paid,  it  shall  be 
the  duty  of  the  clerk  of  such  court  immediately  to  deliver  a  copy  of 
the  order  imposing  such  fine,  to  the  district  attorney  of  the  county  in 
which  such  court  shall  be  sitting. 

S  23.  The  district  attorney  shall  immediately  after  the  a^um- 
ment  of  such  court,  issue  process  under  the  seal  of  the  court  <^  com- 
mon pleas  of  the  county,  to  the  sheriff  thereof,  commanding  him  to 
collect  of  the  several  persons  named  in  the  schedule  annexed  to  such 
process,  the  several  sums  affixed  to  their  names  respectively,  in  mnA 
schedule,  and  to  pay  over  the  same  to  the  treasurer  of  the  ooun^; 
and  that  at  the  time  of  collecting  the  same,  he  notify  such  persons  re- 
spectively, that  if  they  have  sufiicient  matter  to  show  for  remittiif 
such  fines,  they  may  show  the  same  to  the  court  of  common  pleas  of 
the  county,  on  the  first  day  of  the  then  next  term  thereof. 

S  24.  To  such  process  shall  be  annexed  a  schedule,  containing  in 
separate  colunms, 

1.  The  names  of  the  persons  fined : 

2.  Their  respective  places  of  residence : 

3.  The  amount  of  the  fine  imposed  on  each  :  and. 


Ord«ri  for 
flnet  to  bo 


n«7 


rrocckxto  be 
inocd  by 
bim. 


Scbodnlo  to 
bo  annoxed. 


(42)  1  R.  L.  p.  881,  §  19. 
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4.  The  cause  of  rach  &at  being  imposed :  ^^'^  ^ 

Which  schedule  shall  be  certified  by  the  district  attorney  to  coCh  ^^^""^^^^ 
tain  a  true  abstract  of  the  orders  impocong  such  fines,  delivered  to  him 
by  the  clerk. 

S  25.  The  sherifi*  to  whom  such  process  shall  be  directed  and  de-  B»««tioii  or 
liyered,  shall  proceed  to  collect  the  amount  of  such  fines  req)ectiTeIy, 
of  the  several  persons  named  in  such  schedule,  by  a  levy  and  sale  of 
the  personal  property  of  such  persons,  in  the  manner  provided  by  law, 
in  the  service  of  executions  against  property  in  civil  cases,  and  shall 
be  entitled  to  collect  the  same  fees ;  and  in  case  sufficient  personal 
property  cannot  be  found  to  raise  such  amount,  such  sherifi*  shall  take 
the  body  of  the  person  named  in  such  schedule,  and  detain  him  in  cus- 
tody, until  he  shall  satisfy  such  sum,  in  the  same  manner  as  on  exe- 
cutions against  the  body  in  civil  cases,  and  shall  be  entitled  (or  his 
services  to  the  like  fees. 

S  26.  Every  sheriff  to  whom  any  such  process  shall  be  delivered,  aetnm 
shall  return  the  same  at  the  then  next  term  of  the  court  of  common 
pleas  of  his  county,  after  such  delivery,  with  his  proceedings  thereon ; 
and  such  return  may  be  compelled  in  the  same  manner  as  civil  pro- 
cess. 

$  S7.  If  it  shall  appear  by  any  such  return,  that  any  fine  has  not  Ntw 
been  collected,  the  district  attorney  shall  issue  new  process  similar  in  Zswa. 
all  respects  to  the  first  process  herein  directed ;  and  such  process  shall 
be  issued  firom  time  to  time,  until  such  fines  shall  b^  collected,  and 
the  same  proceedings  in  all  respects  shall  be  had  thereon,  as  herein 
provided. 

S  28.  But  whenever  a  district  attorney  shall  issue  any  process  for  who  to  b« 
the  collection  of  any  fine,  he  shall  include  in  the  schedule  annexed  to  Serein. 
such  process,  the  names  of  all  persons  upon  whom  any  fine  shall  at 
that  time  have  been  imposed,  and  the  process  against  whom  has  been 
returned  unsatisfied,  or  against  whom  no  process  shall  have  been  is- 
sued for  the  collection  of  such  fine. 

S  29.  Whenever  any  recomiizance  to  the  people  of  this  state  shall  saitonrecof- 
have  become  forfeited,  the  district  attorney  of  the  county  in  which 
such  recognizance  was  taken,  shall  prosecute  the  same,  by  action  of 
debt  for  the  penalty  thereof;  and  the  proceedings  and  pleadings  there- 
in, shall  be  the  same  in  all  respects,  as  in  personal  actions  for  the  re- 
covery of  any  debt,  except  that  it  shall  not  be  necessary  to  allege  or 
prove  any  damages  by  reason  of  a  breach  of  the  condition  of  such  re- 
cognizance ;  but  on  such  breach  being  found  or  confessed,  or  upon  a 
judgment  by  default  being  entered  against  the  defendants,  the  judg- 
ment shall  be  absolute  for  the  penalty  of  the  recognizance. 

S  SO.  Executions  shall  be  awarded  and  executed  upon  such  judg-  ExeeatioM 
m^it  in  the  same  manner  as  upon  judgments  in  personal  actions,  and   ^^'^ 
with  the  like  effect  in  all  respects. 
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TSTLX*.      Jsi.  W}ieQpTe?zrT  recvcBuiiioeb directed bj 

^  ed.  waA  cRmi  liall  be  nade  br  die  entnr  of  an  order  directiDg  tbe 
suDe  to  be  ptmemmi ;  aod  die  sune  shall  be  prosecuted  as  hereiB 
diiecied. 

J  S2.  Tke  dutrkt  axionieT  of  erenr  oonntr,  shaD  paj  over  to  the 
coQfiiT  treaooer  dxreoC  die  amount  of  all  UMNiies  collected  bj  him 
upoD  recKCT^izanDa,  or  for  peoalties  or  forfeitures  belonging  to  tbe 
oouniT,  after  dedoctii^  therefrom  his  reasonable  costs  and  expenm, 
and  such  msonaMe  counsel  fee  as  the  court  of  common  pleas  of  Ui 
oountT  diall  think  fit  to  allow,  if  anj,  bj  aikorder  to  be  entered  iD 
their  minutes. 

^  i  33.  But  wfaraever  aar  fine  diall  hare  been  imposed  bj  vxj 

maror*s  court  of  anr  citr,  such  fine,  subject  to  the  deductions  qwci- 
fied  in  the  last  section,  shall  be  paid  into  tbe  treasuiy  of  such  dtjr. 

J  34.  The  discria  attomej  of  anj  coun^,  at  the  term  of  the  oomt 
of  common  fJeas  of  his  countv,  held  in  the  rmnth  of  January,  in  etch 
rear,  or  if  there  be  no  such  term,  then  at  the  first  tenn  held  after  the 
month  of  January,  in  each  year,  shall  render  to  such  court,  on  oitli, 
an  account  in  writing,  of  all  suits  brought  by  him  upon  recognizances, 
or  for  penalties  or  forfeitures  belonging  to  the  county  or  to  the  state; 
of  his  proceedings  in  such  suits ;  and  of  all  monies  collected  hy  him 
therein,  and  recorered  by  him  of  any  feiwa  beI<Higing  to  such  otmitf 
or  to  the  state. 

lb.  inin-  S  35.  Such  return  shall  be  made  at  the  first  January  term  of  the 
court  of  common  pleas  of  every  county  which  shall  be  held  in  the 
year  next  after  this  Title  shall  take  eflect  as  a  law ;  or  if  there  be  do 
such  January  term,  then  at  the  first  term  which  shall  be  held  after 
the  month  of  January,  in  such  year ;  and  shall  be  maife  anniiillj 
thereafter. 

cootniteor  S  36.  Such  first  return  shall  embrace  all  suits  and  proceedings  in- 
"**™"  stituted  by  him,  for  the  recovery  of  the  penalty  of  any  recognizance ; 
all  process  issued,  and  proceedings  had  by  him,  for  the  collectio&  of 
any  fines ;  and  all  monies  received  by  him,  belonging  to  the  countj 
or  to  the  state ;  since  his  appointment  to  such  office  of  district  atto^ 
ney ;  and  every  subsequent  return  shall  include  all  such  matters  since 
the  previous  return  made  by  him. 

Hemhtiof  S  37.  Upon  the  application  of  any  person,  who  shall  have  been 
cofouanc*.,  fined  by  any  court  of  law  sitting  in  any  county  of  this  state ;  or  of 
any  person  whose  recognizance  shall  have  become  forfeited,  or  of  hie 
surety ;  the  court  of  common  pleas  of  the  county,  in  which  such  ooioxi 
was  held,  or  in  which  such  recognizance  was  taken,  may,  upon  good 
cause  shown,  remit  any  such  fine,  or  any  such  forfeiture  of  recogw* 
zance,  or  any  part  of  such  fine,  or  of  the  penalty  of  such  recogni- 
zance, and  may  discharge  such  recognizance,  upon  such  terms  as  to 
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such  court  shall  appear  just  and  equitable.     If  anj  such  fine  shall    art.  i 
hare  been  paid,  the  officer  or  county  treasurer  in  whose  hands  it  may  ^'^^'^^^^ 
be,  shall  pay  the  same,  or  such  part  as  shall  have  been  remitted,  ac- 
cording to  such  order.'** 

S  38.  But  the  last  section  shall  not  authorise  such  court  to  remit  luwrietion 
any  fine  imposed  by  any  court  of  oyer  and  terminer  or  general  sessions 
of  the  peace,  upon  a  conviction  for  a  criminal  offence ;  nor  any  fine 
impoeed  by  any  court  upon  any  officer  thereof,  or  any  party  therein,  or 
upon  any  other  person  br  an  actual  contempt  of  such  court,  or  for  dis- 
obedience of  its  orders  or  process ;  nor  to  remit  or  discharge  any  recog- 
nizance taken  in  one  county,  for  the  appearance  of  any  person  in  anoth- 
er, but  the  power  of  remitting  or  discharging  such  recognizance,  shall 
be  exercised  exclusively  by  the  court  of  the  county  in  which  such  per- 
son shall  be  bound  to  appear. 

S  39.  No  such  application  shall  be  heard  until  reasonable  notice  NatoreofaiH 
shall  have  been  given  to  the  district  attorney  of  the  county,  and  until  p**^^^~' 
he  shall  have  had  an  opportunity  to  examine  the  matter,  and  prepare 
to  resist  such  application. 

S  40.  No  such  application  shall  be  granted,  without  the  concur-  pint  judge  to 
rence  of  the  first  judge  of  the  coimty  courts  of  such  county,  if  there  ***™""' 
be  one,  and  he  be  present ;  and  such  concurrence  shall  be  expressed 
in  the  minutes  of  the  order  granting  any  remission  of  a  fine,  or  of  the 
penalty  of  a  recognizance,  or  of  any  part  thereof.^* 

S  41.  Nor  shall  such  application  in  any  case  be  granted,  without  coxf  to  b« 
payment  of  the  costs  and  expenses  incurred  in  proceedings  for  the  col-  ^  ' 
lection  either  of  such  fine  or  the  penalty  of  such  recognizance. 

S  42.  When  any  person  shall  have  been  fined  by  any  court  of  spe-  Finei  impoo- 
cial  sessions  of  the  peace,  or  by  any  justice  of  the  peace,  upon  a  con-  cnjito, 
▼iction  for  any  offence,  and  shall  have  been  committed  to  jail,  until 
such  fine  shall  be  paid,  the  court  of  common  pleas  of  the  county  may 
remit  such  fine,  or  any  part  thereof,  and  may  discharge  such  person 
from  his  imprisonment ;  and  shall  exercise  such  power,  in  the  manner, 
and  subject  to  the  provisions  herein  contained,  in  relation  to  fines, 
and  penalties  of  recognizances. 

S  43.  The  provisions  of  this  Title  respecting  the  collection  of  fines  nowYoiIc 
and  recognizances,  or  the  payment  over  of  the  amount  thereof,  shall  •***'^- 
not  apply  to  the  city  and  county  of  New-Tork,  but  the  proceedings 
fiir  such  purpose  in  that  county,  shall  be  according  to  the  laws  now  in 
fiMToe. 

(48)  Laws  of  1818,  p.  807,  §  a 


v. 

T»^Mg^^  Z  1.  Anj  widov  wlio  ihaJI  noc  h^Te  had  her  doiwer  ungnedto 
her,  within  ibttr  dajs  after  the  decease  of  her  husband,  nay  a^lf t 
by  petitioQ  for  the  admeasurement  of  her  dower,  to  the  supreme  oovt; 
or  to  the  ooort  of  cenmoD  pleas  of  the  comtr  in  wfaicfa  the  ladi 
sobject  to  dower  lie;  or  to  the  smiugatc  of  the  same  ooonty;  iped- 
^ring  therein  the  lands  to  which  die  claims  dower.^ 

2  2.  A  copy  of  sQch  petition,  widi  notice  of  the  time  and  phoe 
when  it  will  be  presented,  shall  be  senred,  at  least  twenty  days  pe- 
rioos  to  its  presentation,  upon  the  heirs  of  her  hoiriiand;  or  if  they  «e 
not  the  owners  of  the  lands  subject  to  dower,  then  upon  tfie  owH* 
of  such  lands  claiming  a  freehold  estste  therein;  or  their  ginii^i— i 
when  any  such  heirs  or  owners  are  nnnors. 

S  3.  Such  notice  may  be  senred  pers<»ally,  on  any  party  of  loll 
age ;  or  upon  the  guardians  of  minors ;  or  by  leaving  the  same  wiA 
any  personof  proper  age,  at  the  last  residence  of  such  party  or  gu^ 
dian,  incase  of  his  temporary  absence;  andif  any  such  heir  erovB* 
er  be  a  resident  out  of  this  state,  the  service  of  sudi  notice  nay  k 
upon  the  tenant  in  actual  oocupatioa  erf*  the  lands,  or  if  there  bes* 
tenant,  by  publishing  the  same  for  three  weeks  successively,  in  w^ 
newspaper  printed  in  the  county  where  such  lands  are  situated* 

£JJU^J£2^'      S  4.  Where  such  heirs  or  owners  are  minors,  and  have  no  gatf^ 
*^  dian,  the  court  or  surrogate,  on  application  of  the  widow,  shall  vgfi^ 

(44)lR.L.p.at»§U. 
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some  discreet  and  substantial  freeholder  a  guardian  of  such  iniants,  for  TrrL£  7. 
the  sole  purpose  of  appearing  for  and  taking  care  of,  the  interest  of  ^^^V^^/ 
audi  in&nts  in  the  proceedings. 

S  5.  Notice  of  the  application  for  the  admeasurement  of  dower,  and  ^Jf^wf*  *** 
all  notices  in  the  subsequent  proceedings,  shall  be  served  on  such  guar-  ^^ 
dian,  whether  the  infant  reside  within  this  state  or  not. 

S  6.  After  the  expiration  of  forty  days  from  the  death  of  any  hus-  Hetn^jce. 
band,  his  heirs,  or  any  of  them,  or  the  owners  of  any  land  subject  to  widow  to  •?* 
dower,  claimii^  a  fir^hold  estate  therein,  or  the  guardian  of  any  such  ^  ^' 
heirs  or  owners,  may,  by  notice  in  writing  require  the  widow  of  such 
husband  to  make  demand  of  her  dower,  within  ninety  days  after  the 
service  of  such  notice,  of  the  lands  of  her  deceased  husband,  or  of  such 
part  thereof  as  shall  be  specified  in  such  notice.^^ 

S  7.  If  such  widow  shall  not  make  her  demand  of  dower,  within  wiien  irtin, 
the  time  specified  in  such  notice,  by  commencing  a  suit,  or  by  an  ap-  ^^  ^  ^^^^' 
plication  for  admeasurement,  as  herein  prescribed;  or  if  such  widow 
diall  not  make  such  demand  within  one  year  after  her  husband's  death, 
although  no  notice  to  that  efiect  shall  have  been  given;  the  heirs  of 
the  husband  of  such  widow,  or  any  of  them,  or  the  owners  of  any  lands 
subject  to  dower,  claiming  a  fi'eehold  interest  therein,  or  the  guardian 
of  any  such  heirs  or  owners,  may  apply,  by  petition,  to  the  supreme 
court,  or  to  the  court  of  common  pleas  of  the  county  where  such  lands 
are  situated,  or  to  the  surrogate  of  the  same  county,  for  the  admeasure- 
ment of  the  said  widow's  dower  of  the  lands  of  her  husband,  or  of  such 
part  thereof  as  shall  be  specified  in  the  said  petition.'*^ 

S  8.  A  copy  of  such  petition,  with  notice  of  the  time  and  place  of  gervu«p,u. 
presenting  the  same,  shall  be  served  personally  on  such  widow,  twenty  '*'""' 
days  previous  to  its  presentation. 

S  9-  Upon  such  application  being  made,  either  by  a  widow,  or  by  courttoor- 
any  heir  or  owner,  or  by  the  guardian  of  such  heir  or  owner,  the  su-  ^JJet^UtT' 
preme  court,  or  the  court  of  common  pleas,  or  the  surrogate  to  whom 
the  same  shall  be  made,  may  upon  hearing  of  the  parties,  order  that 
admeasurement  be  made  of  such  widow's  dower  of  all  the  lands  of  her 
husband,  or  of  such  part  thereof  as  shall  have  been  specified  in  such 
application.^* 

S  10.  Such  court  or  surrogate  shall  thereupon  appoint  three  re-  comiriMioa 
potable  and  disinterested  freeholders,  commissioners,  for  the  purpose  *"*  ^* 
at  making  such  admeasurement,  by  an  order  which  shall  specify  the 
lands  of  which  dower  is  to  be  admeasured,  and  the  time  at  which  the 
commissioners  shall  report.^* 

S  11.  The  commissioners  so  appointed,  before  entering  upon  their  rriMiroatii. 
duties,  shall  be  sworn,  before  the  surrogate  who  appointed  them,  or  be- 
fcre  some  officer  authorised  to  take  affidavits,  that  they  will  faithfully, 

"  (45)  IR. Up. 60,  §2.    (46)  lb.  §8. 
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TITLE  7.  honestly  and  impartially  discharge  the  duty  and  execate  the  tnut  le. 
^"''"^'^^^  posed  in  tiieni  by  such  appointment.*'' 

vteueics,  5  12.  If  the  persons  so  appointed  commissioners,  or  either  of  them, 
shall  die,  resign,  or  neglect  or  refuse  to  serve,  others  may  be  appoint- 
ed in  their  places,  by  the  court  or  surn^te  who  appointed  the  first 
commissioners,  and  shall  take  the  same  oath. 

Their  iSuiiei.      ^  13.  The  commissIoncrs  so  appointed,  shall  execute  their  duties 

as  follows: 
To  uy  ofr         1 .  They  shall  admeasure  and  lay  off,  as  speedily  as  possible,  the  one- 
'"^'        third  part  of  the  lands  embraced  in  the  order  for  their  appointment,  ai 
the  dower  of  such  widow,  designating  such  part  with  posts,  stones  or 
other  permanent  monuments : 
ly^orAioTu        2.  In  making  such  admeasurement,  they  shall  take  into  view  any 
lu.n'ii.'''''^^  permanent  improvements  made  upon  the  lands  embraced  in  the  said 
order,  by  any  heir,  guardian  of  minors,  or  other  owners,  since  the  deitfh 
of  the  husband  of  such  widow,  or  since  the  alienation  thereof  by  sod 
husband ;  and  if  practicable,  shall  award  such  improvements  within 
tliat  part  of  the  lands  not  allotted  to  such  widow;  and  if  not  practica- 
ble so  to  award  the  same,  they  shall  make  a  deduction  firom  the  lands 
allotted  to  such  widow,  proportionate  to  the  benefit  she  will  derive 
from  such  part  of  the  said  improvements,  as  shall  be  included  in  the 
portion  assigned  to  her : 
To  report         3.  They  shall  make  a  full  and  ample  report  of  their  proceedings, 
^        °^  with  the  quantity,  courses  and  distances  of  the  land  admeasured  and 
allotted  by  them  to  the  widow,  with  a  description  of  the  posts,  stones 
and  other  permanent  monuments  thereof,  and  the  items  of  their  chaiges^ 
to  the  court  by  which  they  were  appointed,  at  the  time  specified  in  the 
order  for  their  appointment : 
To  employ        4.  They  may  employ  a  surveyor,  with  necessary  assistants,  to  aid 
fc.  them  in  such  admeasurement.*® 

Eoianciog         S  14.  The  court  or  surrogate  appointing  such  commissioners,  may, 
port,  A^c.      upon  their  application,  or  that  of  either  party,  enlarge  the  time  for 
making  their  report ;  and  may,  by  order,  compel  such  report,  or  dis- 
charge the  commissioners  neglecting  to  make  the  same,  and  appoint 
others  in  their  places. 

To  be  filed  S  15.  Such  report  shall  be  filed  and  entered  at  large  in  the  minutes 
of  the  court  to  which  the  same  shall  be  made,  or  in  a  book  to  be  pro- 
vided by  the  surrogate  for  that  purpose,  when  made  to  him.** 

eportmay       S  16.  The  court  or  surrogate,  to  whom  such  re^iort  shall  be  mads, 

or  confirmed.  t^^Yj  at  the  time  api)ointed  for  receiving  the  same,  or  at  sudi  otber 

time  to  which  the  hearing  shall  have  been  adjourned,  on  good  caus0 

shown,  set  aside  the  said  report,  and  appoint,  as  often  as  may  be  P^ 

cessary,  new  commissioners,  who  shall  proceed  in  the  manner  hereio 

(47)  1  R.  L.  p.  60,  §  8.    (48)  lb.  §  8, 5  &  6.    (48)lb.§0. 
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before  directed :  and  if  not  set  aside,  the  said  court  or  surrogate  shall,   title  7. 
by  order,  confirm  the  said  report  and  admeasurement.  v^V*^-/ 

S  17.  The  admeasurement  so  made  and  confirmed,  shall,  at  the  Ejr.<et  or  ad- 
expiration  of  thirty  days  from  the  date  of  such  confirmation,  unless  ap-  mluu"^ 
pealed  from,  be  binding  and  conclusive,  as  to  the  location  and  extent 
of  the  said  widow's  right  of  dower,  on  the  parties  who  applied  for  the 
same,  and  on  all  parties  to  whom  notice  shall  have  been  given,  as 
herein  before  directed.  But  no  person  shall  be  precluded  thereby 
from  controverting  the  right  and  title  of  such  widow  to  the  dower  so 
admeasured.'^ 

S  18.  The  widow  to  whom  dower  shall  be  admeasured,  at  the  ex-  vvMowmay 
piration  of  thirty  days  from  the  date  of  the  said  confirmation,  unless  molV^"^^' 
the  same  be  appealed  from,  may  bring  and  maintain  an  action  of 
qectment  to  recover  the  possession  of  the  lands  so  admeasured  to  her 
for  her  dower  (in  which  her  right  to  such  dower  may  be  controvert- 
ed) and  upon  recovery,  may  hold  the  same  during  her  natural  life, 
subject  to  the  payment  of  all  taxes  and  charges  accruing  thereon  sub- 
sequent to  her  taking  possession.  ^^ 

S  19.  Where  the  conmiissioners  have  been  appointed  by  a  court  ApiMjaiifrom 
<rf  common  pleas,  or  by  a  surrogate ;  the  widow,  and  any  heir  or  pS"  &!:. 
owner  of  lands  affected  by  the  proceeding,  or  the  guardian  of  such 
heir  or  owner,  may,  within  thirty  days  after  the  order  of  confirmation 
of  the  report  of  the  commissioners  by  such  court  or  surrogate,  appeal 
from  such  order,  to  the  supreme  court,  in  the  manner  herein  after  di- 
rected-«* 

S  20,  Such  appeal  shall  be  filed  with  the  surrogate  or  with  the  clerk  How  mnde ; 
of  Ae  court  granting  such  order ;  but  shall  not  be  efiectual  or  valid  ^,^,"1^°  ^* 
for  any  purpose,  until  a  bond  to  the  adverse  party  shall  be  executed 
by  the  appellant,  and  filed  with  such  surrogate  or  clerk,  with  security 
to  be  approved  by  the  surrogate  or  a  judge  of  the  court  by  which  such 
order  was  made,  and  to  be  evidenced  by  an  endorsement  on  such  bond, 
in  the  penal  sum  of  one  hundred  dollars,  conditioned  for  the  diligent 
prosecution  of  such  appeal,  and  for  the  payment  of  all  costs  that  may 
be  adjudged  by  the  supreme  court  against  such  appellant ;  and  no  other 
notice  or  proceeding  shall  be  necessary  to  perfect  such  appeal. 

S  21.  It  shall  be  the  duty  of  the  surrogate,  or  the  clerk  of  the  court  pa,K>«  to  bo 
with  whom  such  appeal  and  bond  shall  be  filed,  on  receiving  tiie"'"^»*«- 
amount  of  his  fees  for  the  service,  to  transcribe  the  petition,  affidavits, 
notices,  orders,  reports,  and  all  other  proceedings  on  the  said  applica- 
tion, together  with  the  said  appeal,  to  certify  them  under  his  official 
seal,  and  to  transmit  the  said  copies  to  the  supreme  court. 

S  22.  The  supreme  court  shall  proceed  to  hear  and  determine  the  Proooedinp 
said  appeal,  and  to  review  all  the  proceedings  upon  the  said  applica-  **"  *'*****'• 
tion,  and  shall  do  therein  what  shall  be  just.^^ 

'  (50)  1  R.  L.  p.  61,  §  7.    (51)  lb.  §  7  &  8.    (52)  Jh.  §  10. 
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TiTLE.4.  2  i3.  In  case  of  'Jie  revenai  ot  die  oniiff  of  omfinnatioii,  fke  cost 
shall  canse  the  iame  a^  b«i  certidtiii  oi:  ^e  nrrogace  or  coait  of  oom- 
mon  pieaa,  makin!i  iiii:ii  -irier.  to  the  emi  that  new  oomrnHBoaers 
maj  be  app«>Lni«Hi,  'ir  a  iiew  atimeaanrement  mar  be  bad,  as  die  so- 
prime  court  shall  dlr^zz :  ^r  'he  salil  iupreme  cocrt  may  yrocceJ  to 
appoint  ccsmmissii^cer?  r }  znaks  admeasaremeixt,  ui  die  sune  muiBer 
as  npon  an  ori^rinal  ancLIcadoa  to  such  coart,  and  the  like  piooeed- 
mgs  shall  be  had  thereon. 

J  24.  In  <:a:3e  of  the  aiBmance  oc  the  order  of  GoofinnidaQ  of  aof 
sorrogate  or  o^ort  of  •:cicini>a  pleasv  the  supreme  canat  womj  ^h^  in 
its  discredoD.  award  ct:st3  to  be  paid  by  the  appeDant,  ani  to  be  taxed 
as  the  saiil  court  shall  dire«:t :  ami  the  ori^rinai  order  of  oonfimiatioOi 
and  the  admeasnremect  cocdnrei  therebT,  sfaaK  be  bicdi]^  and  ooo- 
clnsiTe,  and  aathorlie  an  acuon  of  ejectment,  as  herein  beibce  spd- 


Sk  '■I 


umffn-  S  35.  All  co^ts  and  expenses  arising:  on  anj  proceedings  on  such 
application,  shall  be  taxed  by  the  surrogate  or  a  judge  of  tbe  court  ii 
which  such  proceedings  shall  be  had ;  and  when  soch  apfdicatioo  ii 
made  in  the  supreme  court,  and  also  when  made  to  a  surrogate,  or 
court  of  common  pleas,  and  no  appeal  shall  be  made  from  tbe  older 
of  confirmation,  the  said  costs  and  expenses  shall  be  paid  eqnallj,  the 
one-half  thereof  br  the  widow,  and  the  other  half  br  tbe  adrerse  partf. 

iacav»f  ap.     S  26.  When  an  appeal  is  entered,  then  stich  costs  shall  be  paid  bj 
'***'  the  party  applying  for  such  admeasurement ;  and  if  the  adniieasiDe' 

menl  be  affirmed  on  such  appeal,  the  supreme  court  in  awarding  codS| 
shall  require  tbe  party  appealing,  to  pay  the  one-half  of  sucb  costs  and 
expenses  before  the  surrogate  or  court  of  common  pleas,  if  be  baTe  not 
before  paid  the  same. 

riMtifkt  S  27.  The  hearing  of  an  appeal  by  the  supreme  court,  «h»Il  be 
*^  brought  on  by  notice,  and  shall  be  conducted  as  other  q^ecial  mo- 
tions ;  and  notices  of  the  hearing,  and  all  other  necessary  notices  in 
the  said  court,  may  be  served  on  any  party,  not  residing  within  tUi 
state,  by  leaving  tbe  same  with  the  surrogate  or  the  clerk  (rf*  tbe  ooort 
from  whose  order  the  appeal  is  made,  for  the  use  of  such  par^.  Aed 
the  supreme  court  may,  by  rule,  direct  further  returns  from  any  sm^ 
rogate  or  court  of  common  pleas,  whenever  the  same  shall  be  neoes* 
sary,  and  may  establish  such  rules  to  regulate  the  practice  an  such  i^ 
peals,  as  the  said  court  may  deem  expedient 


TITLE  VIII. 

OF  PROCEEDINGS  FOR  THE  COLLECTION  OF  DEMANDS  AGAINST  SHIPS 

AND  VESSELS. 

Skc.  1.  Debt!  enaraentMl  which  are  Hens  on  vessels. 
2.  When  lien  to  cease  in  different  cases. 
8.  Who  ma  J  aj^ly  for  warmot,  and  to  what  officers- 
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6so.  4.  Contents  of  appUcaticai;  bow  to  be  rerified.  TITLE  B. 

6.  Warrant  to  be  issued;  its  contents.  V^^V^^ 

6.  Wanrant  bow  executed  and  returned  witb  inventory. 

7.  Until  first  warrant  be  suspended,  no  otber  to  issue. 
8  &  9.  Notice  to  be  published;  its  contents. 

10.  Other  creditors  how  to  beeonne  interested  in  proceeding*. 

11.  Liens  not  presented,  to  cease. 

12.  Who  to  apply  for  discbarge  of  Tessel. 

13.  BondtobegiTcnby  ^yplicants;  its  contents. 

14.  Order  of  discharge  when  to  be  granted;  its  effect 

15.  Bond  for  whom  to  be  held  and  how  prosecuted 

16.  Mode  of  declaring  on  bond  by  creditors. 

17.  Fka^  by  defendant;  proceedings  in  suit 

18.  When  judgment  to  be  rendered  for  plaintiff. 

19.  When  for  defendant,  and  award  of  costs. 

20  It  21.  Order  for  sale  of  vessel  when  to  issue;  its  contentt. 

22.  Sheriff  how  to  proceed  in  sale. 

28.  To  return  his  proceedings  and  retain  proceeds  of  sale. 

24.  Notice  to  owners  of  vessels,  &c.  how  and  when  to  be  published. 

25.  Proceeds  of  sale  to  be  distributed,  unless  claim  be  contested. 

26.  In  case  of  contest,  written  objections  to  be  filed. 

27  to  SI.  Proceedings  to  obtain  referees  to  determine  cm  claim. 

82.  Powers,  duties  and  compensation  of  referees. 

83.  Their  report  when  to  be  filed;  effect  thereof. 

84.  Exceptions  to  report;  proceedings  thereon. 

85.  If  report  confirmed,  distribution  to  be  made  aecordinf^y. 

86.  Order  for  that  purpose;  application  of  surplus  monies. 

87.  Proporticmate  distribution  if  there  be  not  sufficient  for  all. 

88.  Cknnmissions  of  sheriff  on  monies  received. 

89.  Proceedings  when  and  where  to  be  filed  by  officer. 

40.  Report  of  officer  how  far  evidence. 

41.  Errors  may  be  corrected  by  court,  &c. 

42.  Sheriff  how  compelled  to  return  inventory,  &c. 
48.  Application  of  this  Title,  as  to  certain  vessels. 

S  1.  Whenever  a  debt,  amounting  to  fifty  dollars  or  upwards,  Debts  wUeh 
Bball  be  contracted  by  the  master,  owner,  agent  or  consignee  of  any  ^IT*^ 
ship  or  vessel,  within  this  state,  for  either  of  the  following  purposes, 

1.  On  account  of  any  work  done,  or  materials  or  articles  furnished 
in  this  state,  for  or  towards  the  building,  repairing,  fitting,  furnishing 
or  equipping  such  ship  or  vessel : 

2.  For  such  provisions  and  stores  furnished  within  this  state,  as 
may  be  fit  and  proper  for  the  use  of  such  vessel,  at  the  time  when 
the  same  were  furnished : 

8.  On  account  of  the  wharfage  and  the  expenses  of  keeping  such 
vessel  in  port,  including  the  expense  incurred  in  employing  persons 
to  watch  her : 

Such  debt  shall  be  a  lien  upon  such  ship  or  vessel,  her  tackle,  ap- 
parel and  furniture  ;  and  shall  be  preferred  to  all  other  liens  thereon, 
except  mariners'  wages/'* 

S  2,  When  the  ship  or  vessel  shall  depart  from  the  port  at  which  whnfifn  to 
she  was,  when  such  debt  was  contracted,  to  some  other  port  within 
this  state,  every  such  debt  shall  cease  to  be  a  lien,  at  the  expiration 
of  twelve  days  after  the  day  of  such  departure  ;  and  in  all  cases  such 

(53)  1 R.  L.  p.  180,  §  1  &  2;  Jaws  of  1817>  p.  49,  §  1. 
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TITLE  &  lien  shall  cease  immediately  after  the  vessel  shall  haTe  kft  tliii 

state.** 


WbotoaMj     S  3.  Any  person  having  due  to  him  the  sum  of  fifty  dollars  or  up- 
^^  wards,  upon  any  debt  contracted  for  any  of  the  purposes  berem  be- 

fore specified,  may  make  application  to  any  ofiicer  authorised  fay  hw 
to  perform  the  duties  of  a  justice  of  the  supreme  court  at  chambers,  ib 
the  county  within  which  such  ship  or  vessel  shall  then  be,  or  in  the 
city  of  New- York  to  any  justice  of  the  superior  court  of  law  therein, 
for  a  warrant  to  enforce  the  lien  of  such  debt,  and  to  collect  ttv 
amount  thereof.^* 

dmtantoT       ^  4.  Such  application  shall  be  in  writing,  and  shall  specify, 
v'^t'      '       1.  By  whom  such  debt  was  contracted,  and  for  what  ship  or  Tes- 
sel : 

2.  The  items  composing  such  debt : 

8.  It  shall  be  verified  by  the  affidavit  of  the  creditor,  or  of  the  per- 
son making  the  application  in  his  behalf,  stating  that  the  sum  diiined 
in  such  account  is  justly  due  to  the  person  in  whose  behalf  such  ap- 
plication is  made,  over  and  above  all  payments  and  discounts : 

And  the  facts  and  circumstances  to  establish  such  demand,  shall 
also  be  verified  by  the  affidavits  of  one  or  more  disinterested  wit- 
nesses. 

wunocof  S  5.  The  officer  to  whom  such  application  shall  be  made,  diall 
thereupon  issue  his  warrant  to  the  sheriff*  of  the  county,  commanding 
him  to  attach,  seize  and  safely  keep  such  ship  or  vessel,  her  tackle, 
apparel  and  furniture,  to  answer  all  such  liens  as  shall  be  establislied 
against  her  according  to  law ;  and  to  make  return  of  his  proceedii^ 
under  such  warrant  to  the  said  officer,  within  ten  days  aflier  such  sei- 
zure. 

ExeeatiDff  S  6.  Thc  sheriff*  to  whom  any  such  warrant  shall  be  directed  tad 
wan^™^  delivered,  shall  forthwith  execute  thc  same,  and  shall  keep  the  ship 
or  vessel  and  other  property  seized  by  Jiim,  to  be  disposed  of  as  here- 
in after  directed.  He  shall  also,  within  ten  days  after  such  seizure, 
make  a  return  to  the  officer  who  issued  the  warrant,  stating  thereio 
particularly  his  doings  in  the  premises;  and  shall  make  out,  sub* 
scribe,  and  annex  thereto,  a  just  and  true  inventory  of  all  the  propertjr 
so  seized ;  which  inventory  shall  be  signed  by  him,  and  anw^x^  to 
his  return. 

Other  wor-       S  7.  Whenever  any  such  warrant  shall  be  issued,  no  other  wv- 
Si^.'^^   rant  shall  issue  against  the  same  ship  or  vessel,  unless  the  first  war- 
rant be  superseded. 

Notice  oficr-  $  8.  The  officer  issuing  any  such  warrant,  shall  thereupon  imme- 
diately order  the  notice  herein  after  directed,  to  be  published  in  oos 
or  more  of  the  newspapers  printed  in  the  county  to  which  the  intf^ 

(64)  1 R.  L.  p.  ISO,  §  5.    (fi5)n>.§2. 
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rant  shall  be  issued;  and  if  there  be  none  printed  in  such  coun^,  titxjbb. 
thou  in  a  newspaper  printed  nearest  to  such  county,  once  a  week  for  '^^^''^''^^ 
three  months  successively,  or  oftener,  if  he  shall  deem  proper. 

■  S'd,  8«ch  notice  shall  contain  the  following  matters:  Icaooatoon. 

1.  It  shall  state  the  issuing  of  such  warrant,  the  name  of  the  ves- 
wA  seized,  the  port  or  place  to  which  she  belongs,  and  the  name  of 
ber  last  conmiander : 

9.  It  shall  require  all  persons  who  claim  to  hare  any  demands 
against  the  said  ship  or  vessel,  her  tackle,  apparel  or  furniture,  under 
the  provisions  of  this  Title,  to  deliver  an  account  of  their  respective 
claims,  to  the  said  officer,  within  three  months  from  the  first,  publica- 
tion of  such  notice  ;  or  that  their  remedy  against  such  vessel  will  be 
forfeited : 

a.  It  shall  state  that  such  vessel  will  be  sold  for  the  payment  of 
the  claims  against  her,  unless  the  owner,  consignee  or  commander 
thereof,  or  some  person  interested  therein,  appear  and  discharge  such 
warrant  according  to  law,  within  three  months  from  the  first  publica- 
tion of  such  notice. 

S  10.  Any  person  having  any  lien  under  the  provisions  of  this  Ti-  ocimt  a«di- 
tle,  up<m  the  property  so  seized,  may  deliver  to^the  said  officer,  an  ac-  |;Ly!y.S!f" 
count  in  writing  of  his  demand,  accompanied  by  such  affidavit  and 
proofs  as  are  herein  before  prescribed,  in  relation  to  the  first  applica- 
tion by  any  creditor;  and  he  shall  thereupon  be  deemed  an  attach- 
ing creditor,  and  be  entitled  to  the  same  benefits  and  advantages,  and 
aabject  to  the  same  responsibilities  and  obligations,  as  the  creditor  at 
whose  instance  such  warrant  originally  issued. 

S  11.  All  liens  under  this  Title,  upon  the  property  so  seized,  an  con«equ«nc« 
account  of  which  shall  not  be  presented  tp  the  said  officer,  within  the  "^  »««*•««• 
time  limited  in  the  notice,  shall  cease. 

$  12.  The  owner,  consignee,  agent,  or  commander  of  any  vessel  who  to  .p- 
aeized  by  virtue  of  any  warrant  issued  pursuant  to  the  provisions  of  jS[jJi  o*?* 
this  Title,  and  any  person  interested  in  such  vessel,  may,  at  any  time  ^^••^' 
before  the  appointment  of  trustees  as  herein  after  mentioned,  apply  in 
person  or  by  attorney,  to  the  officer  who  issued  such  warrant,  for  an 
Older  to  discharge  the  same. 

3  IS.  Such  person  shall  execute  and  deliver  to  the  officer  to  whom  ^^^^  ^y  , 
such  application  is  made,  a  bond  to  the  creditors  prosecuting  such  p*^^*^ 
warrant,  in  a  penalty  at  least  double  the  amount  of  the  debts  sworn 
to  by  such  creditors,  with  such  security  as  shall  be  approved  by  such ' 
officer,  conditioned  that  the  obligors  therein  will  pay  the  amount  of  all 
such  claims  and  demands  as  shall  have  been  exhibited,  which  shall 
be  established  to  have  been  subsisting  liens  upon  such  vessel  pursu- 
ant to  the  provisions  of  this  Title,  at  the  time  of  exhibiting  the  same 
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'nriMe.  ^  14.  Upoo  sndi  bond  being  executed  ud  delmred,  d»  aid  oft- 
^"^^^^^^  oer  shall  thereupon  grant  his  order,  discharging  the  warnmft  thai  wkj 
^^'^'"^^  hare  been  issued  bj  him ;  and  no  further  proceedings  against  the 

TeflMl  so  seized,  shall  be  had  under  the  prorisions  of  this  Title,  imnd- 

ed  upon  any  demands  included  in  such  bond. 

^^H^^       S  15.  Every  soch  bond  shall  be  held  for  the  conunQn  benefit  ofaU 
^^  the  attaching  creditors,  and  may  be  prosecuted  by  any  of  them  joist- 

ly,  or  by  any  one  of  them  separately,  in  respect  to  his  sepaiato  de- 

Diand. 

^S^^^  S  16.  In  the  suit  upon  such  bond,  the  attaching  creditors  reqiect- 
iyely  riiall  state  in  their  declaration,  their  respective  demands,  al- 
leging the  wori^  to  hare  been  done,  or  the  materials  or  articles  fiv- 
nisbed,  or  the  expenses  incurred,  at  the  request  of  the  master,  owner, 
agent  or  consignee  of  such  vessel,  as  the  case  really  was,  averring 
that  the  claim  therefor  was  a  subsisting  lien  on  such  vessel  at  the 
time  of  the  exhibition  thereof  as  herein  before  provided ;  and  shall  as> 
sign  as  a  breach  of  the  c(Hiditi<Hi  of  such  bond,  the  non-payment  of  the 
claim  of  such  creditor. 

"Mi*jf '^  S  17.  To  such  declaration  the  defendants  may  plead  as  in  other  ac- 
ticms  of  debt  on  bond,  and  may  plead  to  such  assignment  of  breaches; 
and  the  same  proceedings  shall  be  had  on  such  bond,  as  provided  hj 
law  on  bonds  with  other  conditions  than  for  the  payment  of  money. 

jwAgmmt  for  $  18.  If  it  shall  be  found  by  the  return  to  a  writ  of  inquiry  in  sodi 
suit,  or  by  the  verdict  of  the  jury  impannelled  to  try  any  issue  joiBed 
therein,  that  the  sum  of  fifty  dollars  or  upwards  was  due  to  any  (dain- 
tiflfin  such  suit,  upon  any  claim  or  demand  which,  by  the  provisioos, 
of  this  Title  was  a  subsisting  lien  upon  such  vessel,  at  the  time  of  the 
exhibition  thereof  as  herein  provided,  judgment  shall  be  rendered  that 
such  plaintiff  have  execution  for  the  amount  of  such  claim. 

lb.  fbrdafco-  $  19.  But  if  it  shall  so  be  found  that  nothing,  or  a  less  sum  than 
t,  coita.  g^^  dollars,  was  due  to  any  plaintiff  in  such  suit  as  specified  in  tbs 
last  section,  judgment  shall  be  entered  against  such  plaintifi^  that  h^ 
take  nothing  by  his  writ ;  and  the  court  shall  award  to  the  defen- 
dants the  costs  incurred  by  them  in  resisting  the  claim  of  suchidain- 
tiff 

orte  foTMia  S  ^^*  If  ^^  creditors  who  shall  have  exhibited  their  claims  as 
•fvMML  ]ierein  provided,  shall  not  have  been  satisfied,  and  if  such  warrant 
shall  not  have  been  discharged  as  before  provided,  within  the  time 
for  that  purpose  limited,  the  officer  who  issued  the  same,  within  one 
month  after  the  expiration  of  the  time  so  limited,  upon  due  proof  <^ 
the  publication  of  the  notice  herein  required,  shall  issue  his  order  to 
the  sheriff  who  seized  the  vessel  under  such  warrant,  directing  such 
sheriff  to  proceed  and  sell  the  vessel  so  seized,  her  tackle,  apparel  and 
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fofnitore,  md  shall  state  in  sncfa  order  the  amcmnt  necessary  to  be  rmx  b. 
rmised  to  satisfy  mich  claims  and  expenses.  •  v^vx> 

SSI*  If  it'shaill  appear  to  such  officer,  that  the  claims  exhibited  ^«n  mo<u- 
before  him,  and  the  expenses  of  the  proceedings,  can  be  satisfied  by  a 
sale  of  the  tackle,  apparel  and  furniture  of  such  vessel,  or  of  some 
part  thereof,  without  selling  such  vessel,  he  shall  mod^  his  order 
accordingly. 

S  22.  Within  twenty  days  after  the  service  of  such  order,  the  she-  soiebyihe- 
riff  shidl  proceed  and  sell  the  vessel  so  seized  by  him,  her  tackle,  ap- 
parel and  furniture,  or  such  part  thereof  as  shall  be  sufficient  to  satis- 
fy the  claims  exhibited  and  the  expenses  incurred,  upon  die  same 
notice,  in  the  same  manner,  and  in  all  respects  subject  to  the  provi- 
tioBS  of  law  in  case  of  the  sale  of  personal  property  upon  execution. 

SSS.  The  sheriff  shall  return  to  the  officer  granting  such'order,  Betuniu 
his  proceedings  under  the  same ;  and  the  proceeds  of  such  sale,  dfter  pf^^Jd^  o'r '^ 
deducting  his  fees  fuid  expenses  in  seizing,  preserving,  watclung  and  *^^ 
seBing  audi  vessel,  shall  be  retained  by  such  riberiff  ^  bis  hands,  to 
be  distributed  and  "paid  as  herein  after  directed. 

lS'S4.  At  the  time  of  issuing  any  such  order  of  sale,  th6  Officer  noUm  to 
granting  the  same,  shall  order  a  notice  to  be  publidied  in  the  same  °^''°*'' ^^' 
newspaper  in  which  the  notice  of  seizure  was  printed,  as  herein  be- 
fore directed,  once  in  each  week  for  three  weeks,  requiring  all  per- 
sons who  have  exhibited  any  claims  against  such  vessel,  and  the  ofwn- 
er,  ttgentj  consignee,  master,  and  all  other  persons  interested  in  sndi 
vessel,  to  appear  before  him  at  a  day  therein  to  be  specified,  not  less 
than  thirty  days  and  not  more  than  forty  days  from  tiie  first  ptiblicaf> 
iion  of  such  notice,  to  attend  a  distribution  of  the  proceeds  arising 
finom  the  sale  of  such  vessel,  her  tackle,  apparel  and  fufnitureu 

S  25.  On  the  day  appointed  in  such  notice,  the  officer  rfball  hear  Diftribntion 
the  allegations  and  proofs  of  the  parties,  and  make  distribution -of  Che  °  ^ 
proceeds  arising  from  such  sale,  after  deducting  the  expenses  of  the 
proceedings,  among  the  creditors  who  shall  have  exbibiied  their 
-claims  as  herein  provided ;  unless  the  claims  of  such  creditors,  or  of 
Mine  of  them,  be  contested  by  the  owner,  agent,  consignee  or  master 
of  midi  vessel,  or  by  some  other  of  such  creditors. 

S  26.  In  case  of  such  contest,  the  party  making  the  objection,  riiall  Written  ob- 
file  with  tlie  officer  a  written  statement  thereof,  and  his  desire  that  the  M^kt, 
cbdflM  so  objected  to,  be  referred  to  referees,  to  examine  and  report 
Ibereon. 

S  27.  The  party  making  such  objection,  and  the  creditors  whose  Paniei  may 
clasm  «re  contested,  may  agree  upon  three  indifferent  persons,  by  m  JSnH!, 
writing  to  that  efifect,  signed  by  them  and  filed  with  such  officer. 

S  28.  If  such  referees  be  not  so  selected  by  agreement,  then  the  onMrwKto 
futy  making  such  objection^,  shall  nominate  two  disinterested  per- 
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TiTLBa  goDi,  and  the  creditor  or  creditors  whose  claimi  are  coptgrted,  daU 

^■^v^i/  ij^  nominate  two  indiflferent  peracms ;  or  if  either  of  them  refine  or 

neglect,  the  officer  before  whom  the  proceedings  are  p^*»idiFg|  Aali 

name  two  indifferent  persons  for  the  party  or  parties  so  ^^fii^^  or 

neglecting. 

HowNiect-  S  29.  The  names  of  the  persons  thus  nominated,  shall  be  wiittsa 
on  four  distinct  pieces  of  paper,  as  similar  in  all  reqpects  as  may  be, 
which  shall  be  rolled  up  separately  and  put  into  a  box ;  and  from 
thence  the  said  officer  shall  ^w  out  three  of  them ;  and  the  persons 
whose  names  are  so  drawn,  shall  be  the  referees  to  determine  thecoD- 
troversy. 

How  cettifi-      S  SO.  The  officer  before  whom  they  shall  be  selected,  shall  certiiQ^ 
^'  such  selection  in  writing,  and  deliver  a  duplicate  of  the  same,  or  of 

the  written  agreement  of  the  parties  appointing  referees,  to  each  of  the 

parties. 

Appointmaoi  S  31.  Such  Certificate  or  agreement  shall  be  filed  in  die  office  of 
fiM^V?.^  the  clerk  of  the  supreme  court,  or,  if  such  vessel  was  seized  widiin 
the  city  and  county  of  New- York,  with  the  clerk  of  the  superior  court 
of  law  therein,  or  with  the  clerk  of  the  court  of  common  pleas  there- 
of as  shall  be  directed  by  such  officer ;  and  a  rule  shall  thereupon  be 
entered  by  such  clerk,  in  vacation  or  in  term,  appointing  the  persons 
so  selected,  referees  to  determine  such  controversy. 

Powers,  icr.      S  32.  Such  roferocs  shall  have  the  same  powers,  and  be  subject  to 
^'    the  like  duties  and  obligations,  and  shall  receive  the  same  con^eoaih 
tion,  as  referees  appointed  by  the  supreme  court,  in  personal  actifliis 
depending  therein. 

FUing  their       S  33.  The  rcport  of  the  referees  shall  be  filed  in  the  same  office 
rciK>rt,kc.    y^^Q^  ^  p^Iq  f^f  ^^  appointment  was  entered,  and  shall  be  con- 
clusive on  the  parties,  if  not  vacated  by  the  court  to  which  it  was 
made. 

ExcefrtioMio     S  34.  Either  party  shall  have  the  same  right  to  except  to  suchre- 
repon,  4te.   ^^  ^  -^  ^^^^^  ^f  referoQce  during  the  pendency  of  a  suit,  and  the 

court  shall  proceed  thereon  in  the  like  manner ;  and  may,  in  its  dis- 
cretion, appoint  new  referees,  and  direct  a  new  hearing.  Judgment 
for  costs  shall  be  rendered  against  the  foiling  party,  and  executioiidiill 
be  awarded  thereon,  as  in  other  cases. 

Dtttrtbutioa       S  35.  Upon  tho  final  report  of  such  referees  being  confirmed,  tbe 

ttitor  repor^  ^Qg^f  beforo  whom  the  proceedings  were  pending,  shall  proceed  to 

make  distribution  of  the  proceeds  of  the  sale  of  such  vessel,  her  tadde, 

apparel  and  furniture,  after  deducting  the  expenses  of  the  proceedings 

before  him,  among  the  attaching  creditors  according  to  such  report 

uowenfor-       ^  36.  When  a  distribution  shall  be  made  by  such  officer,  pursotut 

Md^«*rplll•  lo  either  of  the  foregoing  provisions,  he  shall  make  an  order  oo  the 

sheriff  having  such  proceeds  in  his  hands,  directing  him  to  pqr  tbe 
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same  to  the  sereral  attaching  creditors  entitled  thereto,  according  to  tttle  s. 
mich  distribution,  and  the  same  shall  be  paid  accordingly ;  and  all  mo-  ^^^"^^"^^ 
nies  remaining  in  the  hands  of  snch  sheriff,  after  such  payment,  and 
after  deducting  his  commission,  shall  be  paid  to  the  owner,  agent, 
consignee  or  master  of  such  vessel. 

S  S7.  If  the  proceeds  arising  from  the  sale  of  any  vessel,  shall  not  wben  pro- 
be  sufficient,  after  deducting  all  legal  charges,  to  satisfy  all  the  liens  dwtrihation 
against  such  vessel,  exhibited  as  herein  provided,  the  officer  ordering 
such  sale,  shall  order  a  fair  and  just  distribution  of  such  proceeds  among 
the  creditors,  whose  claims  shall  have  been  ascertained  by  him  or  by 
ihe  report  of  referees  as  herein  provided,  in  a  just  and  equal  propor- 
tion to  the  amounts  of  such  claims  respectively. 

S  S8.  Every  sheriff  shall  be  entitled  to  a  commission  of  five  per  sbenff-*! 
cent,  on  all  monies  received  by  him,  pursuant  to  the  provisions  of  this  *'®"""^*"* 
TWe. 

S  S9.  Every  officer  who  shall  issue  any  warrant,  pursuant  to  the  proeecdinci 
fi>r^ing  provisions,  shall  cause  the  applications,  affidavits  and  proofe  ^ 
presented  to  him  by  the  attaching  creditors,  and  copies  of  all  warrants 
issued,  and  all  orders  made  by  him,  with  a  bill  of  the  fees  and  expen- 
ses allowed  by  him,  and  a  report  of  all  the  proceedings  bad  before  or 
done  by  him,  to  be  filed  in  the  office  of  a  clerk  of  the  supreme  court, 
or  if  such  vessel  was  seized  in  the  city  and  county  of  New-York,  with 
the  clerk  of  the  superior  court  of  law,  or  with  the  clerk  of  the  court  of 
conmxm  pleas  thereof^  within  thirty  days  after  the  order  for  distribu- 
iixm  made  by  him. 

$  40.  Such  report,  and  a  duly  certified  copy  thereof  by  the  clerk,  How  far 
shall  be  conclusive  evidence,  that  the  proceedings  stated  therein  were  ^'^*'"^' 
had  before  such  officer. 

$  41.  Upon  such  report  being  made,  the  court  may  c6rrect  any  er-  correeunc 
rors  that  shall  appear  to  have  been  committed  in  the  proceedings,  and  *^"'*"^^^ 
make  such  order  as  shall  be  just,  and  may  remit  the  proceedings,  to 
the  officer  who  issued  the  warrant,  or  the  court  may  proceed  to  do 
such  acts  and  things  as  shall  be  necessary. 

S  42.  Every  sheriff  to  whom  a  warrant  may  have  been  delivered,  compelling 
may  be  compelled,  by  the  officer  having  jurisdiction  over  the  proceed-  ^£!Sr,  ic. 
ings  thereon,  to  return  the  inventory  required  to  be  taken  by  him,  and 
to  pay  over  monies  in  his  hands,  pursuant  to  any  order  for  that  pur- 
pose, by  an  order  of  such  officer,  and  by  process  of  attachment  for  dis- 
obedience thereof,  on  the  application  of  any  creditor. 

S  43.  No  proceedings  under  this  Title  to  enforce  the  liens  author-  Anniication 
ised  by  the  provisions  thereof,  shall  be  had  against  any  vessel  which  Lto'^i'rtftla 
shall  have  been  seized  by  virtue  of  process  issuing  from  any  court  of 
the  United  States  having  admiralty  jurisdiction,  while  such  vessel  is 
actually  held  under  such  seizure ;  nor  against  any  vessel  which  shall 
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27.  Pcsah  J  for  dmniniaf 

28.  RcaMdf  frir  irTe{;iiiafitSc«  ia  disamkag. 
2i.  How 

iiMn«aA«r  Z  1-  Within  six  months  after  the  deterniiiMitkMi  of  may  lean  fir 
S!"^'  «ft«  [^^  ^  f^  years,  or  of  anj  tenancj  at  will,  any  person  hani^  n^ 
due  upon  such  demise  in  arrear,  may  distrain  fi>r  such  arrews,  either 
upon  any  goods  remaining  on  the  demised  premises^  or  upon  anf 
gocxls  that  may  have  been  removed,  in  the  same  manner,  \f  ithin  the 
same  time,  and  under  the  same  provisions  and  restrictions,  as  if  such 
lease  or  tenancy  had  not  ended.^ 

NotanAir«4      0  9,  No  distress  shall  be  made  fi>r  any  rent  for  which  a  juJgDMat 
•MM.         shall  have  been  recovered  in  a  personal  action. 

(66)  lR.L.p.438,§17. 
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5  3.  Eveiy  4iatEesa  for  rent  shall  be  made  by  th^  abariff  of  the   ast.  i, 
c^mltfj  or  one. of  his  ^eputiaa,  or  by  a  constable  or  miir8b4l:Qf  tjba ^^^^^^ 
ci^  or  town  where  the  goods  are^  who  shall  qonduct  4ie  pK)ce^dings  ^  Axecuta 
^broQg^ut. 

6  4»  Hie  official  hood  of  every  constable  and  marshal  of  the  city  Bond  ofoA- 
and  coim^  of  New-York,  shall  contain  a  condition  for  the  feithfid  vrrk?^*^ 
performance  of  his  duty  in  making  any  distress,  and  for  the  payp^eat 

a(  any  rent  collected  by  him ;  and  any  person  aggrievedi  shall  have 
the  like  renoedy  on  such  bondy  as  in  case  of  the  non^payxpe^t  of  mor 
ney  cpUected  by  any  such  constable  or  marshal  on,  ^xjacution. 

$  6.  No  distress  shall  b^  driven  out  of  the  town  where  it  shaQ  be  oigtnmm 
taken,  except  to  a  pound  within  the  same  county,  not  abov^  three  driven. 
jmles  distant  from  die  place  where  such  disjtress  shall  hare  been  tar 
ken.*^ 

S  6.  All  beasts,  or  goods  or.  chattels  taken. aft:adifiibp«»  at  one  tjine,  T^teicq>ti* 
diaU  be  kept*  as  near  as  may  be,  in  the  same  pl^ce.^  oMjUMt, 

S  7.  Whoever  shall  violate  either  of  the  provisions  contained  in  PenAHj. 
the  two  last  sections,  shall,  for  every  ofibnce,  forfeit  to  tjie  p^fty  ag- 
gneved,  fifty  dollars,  besides  being  answerable  tp  such  piMly^?:  i^l 
damages  sustained  thereby ;  which  damages  may  be  recovered  in  tJne 
same  action,  or  in  another  suit,  at  the  election  of  sifch  party* 

SSw  NoofBcer  shall  proceed  to  make  distress  for  rent,  unless  there  Oftib  to 
be.  apnexed  to,  or  delivered  with»  the  warrant  of  distreiSi  an.  affidavit  !^due? 
madb  by  the  landlord  for  whose  benefit  the  distress  is  to  be  nadoi  or 
by  his  agent  or  receiver,  before  some  officer  authorised  tQ  administer 
oaths,  specifying  the  amount  of  rent  due,  and  the  time  for  which  it 
accrued. 

S  9.  Within  ten  days  after  any  goods  that  shall  have  been  distrain-  warrant  and 
ed  for  rent,  by  any  officer,  shall  be  sold,  or  after  such  goods  shall  have  fiitd.* 
been  replevied,  such  officer  shall  file  in  the  office  of  the  town  clerk, 
the  original  warrant  of  distress,  with  the  original  affidavit  o(  the  land- 
lord, his  agent  or  receiver,  delivered  with  such  warrant.  In  the  city 
and  county  of  New- York,  in  the  city  and  county  of  Albany,  in  the 
cities  of  Troy,  Hudson  and  Schenectady,  such  warrant  and  affidavit 
shi^  be  filed  in  the  office  of  the  clerk  of  the  county.  Any  officer  vi- 
oJaAiog  this  provision,  shall  forfeit  fifty  dollars  to  the  person  whose 
property  shall  have  been  distrained. 

S  10.  The  foUowinfl:  articles  shall  be  liable  to  be  distrained  for  AtticiMija- 

..  °  ble  to  dM- 

miC:  tren. 

1;  Goods,  wares,  merchandize,  utensils,  furniture,  cattle,  provisions, 
and  all  other  personal  chattels,  except  such  as  are  by  law  exempt  fi»qo 
sale  under  executions  in  civil  cases,  and  such  as  are  by  law  exempt 
iroui  ciisiress  i 

(S7)  lR.L.p.434,§2;  Ib.p.98,$7.    (68)  n>.p.S3,§7. 
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TITLE  9.      2.  Things  annexed,  for  the  purpose  of  trade  or  mMinfcrtorc,1othB 
^'^^^'^^^  freehold,  or  to  any  building,  and  not  fixed  into  the  wsUof  rachbBli^ 
ing,  so  as  to  be  essential  to  its  support : 

8.  Wheat,  com,  or  any  kind  of  grain,  grass,  bc^w^  rooti  or  oCher 
produce,  whether  growing  upon  the  demised  premises,  or  whether  the 
same  be  in  cocks,  or  sheaves,  or  loose,  or  in  the  straw,  in  anjr  ban 
or  granary,  or  elsewhere  upon  the  land  charged  with  the  rent.^ 

SMnrinfir-  S  H*  AH  goods  or  chattcls  that  may  be  kwfnlly  distruned,  vmj 
l^^T'  be  cut,  gathered,  secured,  locked  up  and  detained,  in  such  phoe  m 
the  premises,  as  may  be  most  convenient,  or  in  such  other  pbos  is 
may  be  provided  by  the  landlord,  and  approved  by  the  officer  m- 
kin^  the  distress ;  but  the  articles  enumerated  in  die  second  subdifi- 
sbn  of  the  last  section,  and  the  produce  of  the  soil  in  the  grouiMl, 
shall  not  be  removed,  until  after  a  sale  thereof  as  herein  provided.** 

cattkM         S  12*  It  shall  be  lawful  for  the  landlord  to  distrain  any  cattle  or 
'^'"'^'     stock  of  the  tenant,  feeding  or  pasturing  upon  any  conomon,  in  mj 
way  belonging  or  appurtenant  to  the  premises  churged  with  rent** 

BMMcoftha     S  IS.  Beasts  of  the  plough,  sheep,  and  the  implements  of  a  ms- 
pioof  h,  ^.  |»i|2j|iQ9g  trade,  shall  not  be  distrained  for  rent,  until  other  dmttels  wot 
ficient  for  the  demand  can  not  be  found.^ 

certaia  pro-      $  14.  Personal  property  deposited  with  a  tenant,  with  the  consent 

{•(firtnioed.  of  the  landlord,  or  hired  by  such  tenant,  or  lent  to  him,  widi  the  lib 

consent,  shall  not  be  distrained  for  any  rent  due  to  such  landlord ;  nor 

shall  any  property  belonging  to  any  other  person  than  the  tensnt, 

which  shall  have  accidentally  strayed  on  the  demised  premises,  or 

which  shall  be  deposited  with  a  tavern-keeper,  or  with  the  keeper  of 

any  ware-house,  in  the  usual  course  of  their  business,  or  deposited 

with  a  mechanic  or  other  person,  for  the  purpose  of  being  repaired 

offlMT  wheti  ^^  ^^S  manufactured,  be  subject  to  distress  or  sale  for  rent ;  Imt  the 

liable.         officer  making  the  distress,  shall  not  be  liable  for  seizing  or  selling 

property  not  belonging  to  the  tenant,  unless  before  such  taking  or 

sale,  notice  of  the  claim  of  a  third  perscm,  be  given  to  such  oflicer. 

8eiiininp>odi  S  15.  Any  goods  or  chattels  of  the  tenant,  which  shall  be  carried 
"'"'"'  '  oflF  fix)m  any  demised  premises,  either  before  or  after  any  rent  shall  be- 
come due,  such  rent  being  left  unpaid,  may  be  seized  as  a  distress  fcr 
any  rent  due  at  the  time  of  such  seizure,  wheresoever  they  shall  be 
foimd,  within  thirty  days  after  their  removal,  if  any  rent  be  due  at  tbe 
time  of  such  removal,  or  shall  become  due  within  ttie  said  tbirtf 
days :  and  if  no  rent  be  due  or  become  due,  within  that  time,  dwo 
such  seizure  may  be  made  at  any  time  within  thirt|r  days  after  tbe 
rent  shall  become  due :  and  the  goods  so  seized,  ^all  be  sold,  si  if 
they  had  been  distrained  upon  the  demised  premises.'^ 

(OS)  lR.L.p.4S6,§a    (60)Ib.§8.    (61)  »>.  §18,aDdL«irfof  18»,^m(T. 
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S  16.  Such  fleizore  shall  not  be  valid  in  any  case,  unless  made   art.  i. 
iritibin  six  months  after  the  removal  of  such  goods ;  and  no  such  ^"^V^ 

*^  Goods  lolfl 

fpods  shall  be  liable  to  be  seized,  which  shall  have  been  sold  before  notuabie,^ 
nich  seizure  made,  in  good  faith  and  for  valuable  consideration,  to  a 
peracm  not  privy  to  such  fraudulent  removal. 

S  17.  Any  tenant  or  lessee,  who  shall  remove  his  goods  from  any  Pemuty  for 
lemiaed  premises,  either  before  or  after  any  rent  shall  become  due,  g'^^^''.'"' 
for  the  purpose  of  avoiding  the  payment  of  such  rent ;  and  every  per- 
son who  shall  knowingly  assist  such  tenant  or  lessee  in  such  removal, 
or  in  concealing  any  goods  so  removed ;  shall  forfeit  to  the  landlord 
o£  the  demised  premises,  his  heirs  or  assigns,  double  the  value  of  the 
goods  so  removed  or  concealed.^^ 

S  18.  Whenever  it  shall  satisfactorily  appear  to  any  justice  of  the  search  war- 
peace,  by  the  aflSdavit  of  any  landlord,  or  of  any  other  competent  wit-  g^^e- 
neas,  that  any  goods  so  removed  from  any  demised  premises,  have  °*"'^' 
been  put  or  are  kept  in  any  house,  out-house,  or  other  place  for  the 
purpose  of  preventing  their  being  seized  as  a  distress  for  rent,  such 
jystice  may  issue  his  warrant  to  the  officer  authorised  to  make  such 
distress,  commanding  him  to  go  with  the  landlord  or  his  agent,  in  the 
day  time,  to  the  house  or  place  named  in  such  warrant  as  that  where 
the  said  goods  are  kept,  to  search  for  the  same,  and  if  need  be,  to 
break  open  such  house,  or  any  enclosed  place,  and  to  seize  such  goods 
aa  a  diirtress.*' 

S  19.  All  distresses  for  any  rent,  shall  be  reasonable;  and  who-Duti«Mtob« 
ever  shall  take  an  unreasonable  distress,  shall  be  liable  to  an  action  S^'^     * 
oa  the  case,  at  the  suit  of  the  party  aggrieved,  for  the  damages  sus- 
tained thereby.®^ 

$  20.  Whenever  any  beasts  are  distrained  for  any  cause,  they  shall  KM|>iug 
be  put  in  open  pound,  in  the  same  county  where  they  shall  be  taken,  ual^cd.^ 
or  in  some  convenient  place  on  the  premises,  or  in  such  other  place 
aa  the  officer  distraining  shall  approve,  and  the  owner  of  them  may 
give  them  their  feeding  without  disturbance,  so  long  as  they  shall  be 
impounded.®^ 

SSl.  Whenever  beasts  are  impounded,  or  any  goods  that  have  ib.  prowity 
been  distrained,  are  secured  and  kept  on  the  premises  charged  with  s^'*'*"^- 
rent,  they  may  be  kept  on  the  premises  until  sold ;  and  it  shall  be  law- 
ful for  any  person  to  come  and  to  go,  to  and  from,  such  place  or  part 
of  the  premises,  in  order  to  view,  appraise,  buy,  or  to  remove  the  same 
when  purchased.^^ 

S  22.  Whenever  any  cattle  that  have  been  distrained,  diall  be  im-  i^otieo  t« 
pounded,  or  any  goods  distrained,  shall  be  secured  in  any  other  place  1^^;^. 
than  on  the  demised  premises,  due  notice  in  writing,  of  such  place, 
shall  be  immediately  given  by  the  person  making  such  distress,  to  the 

(O)  IB.  L.  p.  488,  §14.    (S8)n>.§lS.    (64)  n>.  p.  4S4»  $  L    (SS)n».§4a7. 
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TITLED  tetifliit,  Ij  personally  serving  the  same,  or  in  case  of  Us  fAmm/o^  by 
^^'^^v^^  tearing  the  same  at  his  place  or  abode,  with  some  perwn  of  natart 
age.** 

R6WIM,  4ce.  $  23.  Upon  any  pound  breach,  or  rescue  of  anjr  cattle,  goods  or 
^£^IS!  chattels,  distrained  for  rent,  the  person  aggrieved  thereby,  dbdl,  in  aa 
action  of  trespass,  or  in  a  q)ecial  action  on  the  case,  far  the  wnng 
thereby  sustained,  recover  treble  the  damages  that  dudl  be  nspiid  Igr 
itie  jury,  against  the  ofiender  in  any  such  rescue  or  pound  breach,  ct 
against  the  owner  erf*  the  goods  distrained,  in  case  the  aane  be  allw- 
Wards  found  to  have  come  to  his  use  or  possession.*' 

Notieo  of  S  24.  Whenever  any  goods  or  chattels  shall  be  distrained  fcr  rent, 
*"■"*"'  *^  the  o65cer  making  the  distress,  shall  immediately  give  notice  thereol^ 
with  the  cause  of  such  distress,  the  amount  of  rent  due,  and  an  inren- 
iory  of  the  articles  taken,  by  leaving  the  same  with  the  tenant,  or  in 
case  of  his  absence,  at  the  chief  mansion-house,  or  at  some  other  no- 
torious place  on  the  demised  premises.'^ 

Appraitai  of  S  25.  If  at  the  expiration  of  five  days  from  the  day  of  the  ssrvioe 
f^SiHtd!*'  of  such  notice,  the  amount  of  rent  due,  together  with  die  ooets  of  Ae 
distress,  shall  not  be  paid,  and  the  goods  distrained  shall  not  be  re- 
plevied according  to  law,  the  officer  making  such  distress,  shall  sum- 
mon two  disinterested  householders,  who  shall  be  sworn  by  sneh  efli- 
cer,  well,  truly  and  impartially  to  appraise  the  goods  and  ciiattels  so 
distrained,  according  to  the  best  of  their  understanding ;  and  the  said 
«pprusers  shall  thereupon  appraise  the  goods  and  chattek  so  distrain- 
ed, and  shall  state  the  same  in  writing  under  their  bands. *^ 

NoUeo  of  S  26.  Upon  such  appraisement  being  made,  the  officer  oondoding 
JroUJdl!'"*'  the  proceedings,  or  any  constable  of  the  county,  shall  give  five  dayi* 
public  notice  of  the  seie  of  the  goods  and  chattels  so  distrained,  hj 
affixing  sach  notice  on  a  conspicuous  part  of  the  demised  premiaeii 
and  also  in  two  public  places  in  the  town ;  and  on  the  day,  and  at  the 
place  appointed,  shall  proceed  to  sell  the  said  goods  at  public  anctioa, 
at  the  best  price  that  can  be  obtained  for  the  same,  and  shall  apply  tb 
proceeds  of  such  sale  to  the  satisfaction  of  the  costs  and  charges  of  tb 
said  proceedings,  and  of  the  rent  for  which  the  said  goods  were  dif- 
trained;  and  shall  pay  over  the  surplus,  if  any,  to  the  owner  of  tb 
goods.^^ 

Diitrtiiiing       S  27.  The  owner,  and  his  personal  representatives,  of  any  goodi 

rent  diT     ^^  ^U  be  distrained  for  rent,  pretended  to  be  due,  wiwn  in  trudi 

no  rent  is  due,  may,  by  an  action  of  trespass,  or  trei^aaa  on  the  case^ 

recover  against  the  person  so  distrainii^,  or  bis  personal  represeatt- 

tiv^  double  the  value  of  the  goods  so  distrained.*' 

imgiiiariiiea     ^  28.  Whcn  any  distress  shall  be  made  for  rent  justly  due,  and  tfgr 
'"''^^^^  irregularity  or  unlawful  act  shall  be  afterwards  daaeby  the  pw^dii- 

<flB)i  n.L.p.484,§&  (er)]b.§s.  <eB)ib.§B.  (SSi  ib.|ijka. 
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training,  or  his  agent,  the  distress  shall  not  therefore  be  deemed  un-  ^bt.  9. 
lawful,  nor  the  party  making  it  a  trespasser  from  the  beginning ;  but 
the  party  aggrieved  may  maintain  an  action  of  trespass,  or  of  trespass 
on  die  casc^  and  may  recover  full  satisfaction  for  the  special  damages 
be  may  have  sustained  by  such  irregularity  or  such  unlawful  act,  with 
full  costs  of  suit,  and  no  more,  unless  tender  of  amends  hath  been  made 
by  the  party  distraining,  or  his  agent,  before  such  action  brought ; 
which  tender  shall  prevent  the  recovery  of  any  costs  in  such  action.*^ 

S  99.  In  any  action  of  trespass,  or  trespass  on  the  case,  brou^t  in  pieadinf*  la 
relation  to  any  entry  upon  premises  charged  with  rent  or  service,  for 
the  purpose  of  collecting  or  demanding  such  rent  or  service,  or  inre- 
latmi  to  any  distress,  seizure  or  sale  of  any  goods  thereupon,  the  de- 
jBNufauit  may  plead  the  general  issue,  and  give  the  special  matter  in 
evidence.*'* 

ARTICIiE  SECOND. 

0/tke  Recovery  ofPasseseian  of  Demised  Premiseey/or  noti-, 

payment  of  Rent^  by  Ejectment.' 


CfMiain  uc 
tion*. 


8bo.80l  Whan  ejeclmflot  miy  be  InroQfi^  for  demiied  preaiMi. 
ai.  Judgment  tkerein  for  pUdnti£^  and  for  coftf . 
^  When  proceeding!  to  stay  on  tender  by  tenant 
We»-  PniBiiea  to  be  mtered  to  tenant  on  tender  of  rent,  Ite. 
ZL  When  lenee  to  be  barred  and  leaie  annulled. 
86.  How  mortgagees  of  lease  may  be  relioTcd. 
SBL  When  leai^  may  file  bill  in  chancery. 
S7.  When  pioceedingi  at  law  may  be  eigoined. 
'  SB.  Ute  of  premises  by  lessor  to  be  deducted. 

5  SO.  Whenever  any  half  year's  rent,  or  more,  shall  be  in  arreat  w  hen  cjcct- 
firom  any  tenant  to  bis  landlord,  and  no  sufficient  distress  can  be  found  u  brJ^ht. 
on  the  premises,  to  satisfy  the  rent  due,  if  the  landlord  has  a  subsist- 
ing right  by  law  to  re-enter  for  the  non-payment  of  such  rent,  he  may 
bring  an  action  of  ejectment  for  the  recovery  of  the  possession  of  the 
demised  premises ;  and  the  service  of  the  declaration  therein,  shall 
be  deemed,  and  stand  instead  of,  a  demand  of  the  rent  in  arrear,  and 
of  a  re-entry  on  the  demised  premises.''^ 

S  SI.  If  upon  the  trial  of  the  cause,  it  shall  be  proved,  or  upon  jadsmeni 
judgment  by  default,  against  the  defendant,  it  shall  appear  to  the  court  rotti!" ' 
by  affidavit,  that  the  landlord  had  a  right  to  commence  such  action, 
-aooovding  to  the  provisions  of  the  preceding  section,  the  plahitiff  in 
iBch  ^ectm^it  shall  have  judgment  to  recover  the  possession  of  the 
ckanis^  premises  and  his  costs,  and  the  court  shall  award  execution 
therefor.''* 

$  32.  At  any  time  before  judgment  In  such  cause,  the  defendant  wbon  pro- 
may  either  tender  to  the  landlord,  or  bring  into  the  court  where  the  Ju^.'"''  *'* 
suit  shall  be  pending,  all  the  rent  in  arrear  at  the  time  of  such  pay- 
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TITLE  n  roent,  and  all  costs  and  charges  incurred  bj  the 
^^"^'^^  case,  all  further  proceedings  in  the  said  cause  shall 

wum  vmmi-     $  33.  At  an?  time  within  six  nwnths  afler  iinssjisiiuB  ofdie  ds» 
fto »««|io      mised  premises  shall  have  been  taken  bj  the  lanAxri,  mder  aojeBS- 


cution  issued  upon  a  judgment  obtained  by  him,  in  msf 
of  ejectment,  the  lessee  of  such  demised  premises,  his  tmigm  or  per- 
sonal  representatives,  may  pay  or  tender  to  the  lenor,  his  persood 
representatiyes  or  attorney,  or  into  the  court  where  the  suit  shall  be 
pending,  all  the  rent  in  arrear  at  the  time  of  such  paym^t,  and  aB 
costs  and  charges  incurred  by  the  lessor ;  and  in  such  case,  all  fiirAer 
proceedings  in  the  said  cause  shall  cease,  and  sudi  premises  shaD  he 
restored  to  the  lessee,  who  shall  hold  and  enjoy  the  demised  preaiseB, 
without  any  new  lease  thereof,  according  to  the  terms  of  the  oi^;iisl 
demise.''^ 

wheatmirt  $  34.  fn  caso  the  said  rent  and  arrears,  and  full  costs,  riiall  remiiB 
^'  '  unpaid  for  six  months  after  the  execution  issued  upon  any  jodgmeat  ia 
ejectment  shall  have  been  executed,  the  lessee  and  his  ass^^  ml 
all  other  persons  deriving  title  under  the  said  lease,  from  such  Icswe, 
shall  be  barred  and  foreclosed  from  all  relief  or  remed|y  in  law  orequi- 
ty,  (except  for  any  error  in  the  record  or  proceedings,)  and  the  sui 
lessor  or  landlord,  shall  from  thenceforth  hold  the  said  A>m»fd  prs- 
mises  free  and  discharged  from  such  lease  or  demise.^ 

Moftgrnt  S  35.  A  mortgagee  of  such  lease,  or  of  any  part  thereof^  who  sinD 
not  be  in  possession  of  such  demised  premises,  and  who  shall,  witiib 
six  months  after  such  judgment  obtained  and  execution  thereon  ne- 
cuted,  pay  all  rent  in  arrear,  and  all  costs  and  charges  as  8ibrenid,anl 
perform  all  the  agreements  which  ought  to  be  performed  by  the  first 
lessee,  shall  not  be  afifected  by  such  recovery  in  ejectment.''* 

iMMdy  in  0  ^^'  ^^  lessee,  or  any  person  claiming  any  interest  in  such  leae^ 
*^*''  may  within  six  months  after  execution  executed  on  such  judgment  is 
ejectment,  file  his  bill  for  relief  in  a  court  of  equity,  but  not  after  that 
time ;  and  if  relieved  in  such  court,  he  shall  hold  and  enjoy  the  ds- 
mised  premises,  without  any  new  lease  thereof,  according  to  the  tenni 
of  the  original  demised* 

m.  '  '^  S  37.  In  case  of  such  bill  being  filed  within  the  time  aforesaid,  the 
M  law.  complainant  shall  not  have  or  continue  any  injunction  against  the  pn^ 
ceedings  at  law  on  such  ejectment,  unless  he  shall,  at  such  time  as  tb 
chancellor  shall  direct,  bring  into  court  such  sum  of  money  as  thekf^ 
sor  shall  in  his  answer  have  sworn  to  be  due  and  in  arrear,  over  airf 
above  all  just  allowances,  and  also  all  the  costs  taxed  in  the  said  suit, 
there  to  remain  until  the  hearing  of  the  cause,  or  to  be  paid  to  the  bi- 
sor  on  good  security,  as  the  court  may  direcf* 
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S  38.  If  the  kflsor  diaU  have  entered  into  the  actual  poflsession  of  art.  i; 
the  demised  premieeB,  the  court  may  direct  that  so  much,  and  no  more,  v^v^^/ 
as  he  shall  really  have  made  of  the  said  premises,  during  his  posses-  I^b/C!!^! 
sion  thereof  or  as  be  might,  without  wilful  neglect,  have  made  of  the 
said  premises,  be  deducted  from  the  amount  of  the  rent  in  arrear  to 
Mich  lessor  and  the  costs  of  such  ejectment ;  and  the  complainant  shall 
be  required  to  pay  the  balance,  before  he  shall  be  restored  to  the  po»- 
of  the  said  premises.'^' 


TITLE  X. 

SUMMARY  PROCEEDINGS  TO  RECOVER  THE  POSSESSION  OF  LAND  IN 

CERTAIN  CASES. 

Aar.  1. — Of  forcible  entries  and  detainers. 

Aet.  Sir— Svomaiy  proceediogs  to  recover  the  possession  of  land  ia  other  cases. 

ARTICUEl  FIBST. 

Of  Forcible  Etiiriea  and  Detainers. 

8sG.  1.  fibtries  oa  land  to  be  peaceable,  Ac 

2.  Complaint  of  forcible  entrj,  Ac.  to  be  made  to  eonnty  judge. 

A  To  be  in  writing;  aflldavit  therewith;  precept  for  jury. 

A  Notice  of  precept,  Ac.  to  be  served  on  defendant 

S.  Jury  to  be  sworn;  to  inquire,  Ac.  and  return  inquisitioa. 

A  TiUTerse  of  inquisition,  when  to  stay  proceedings. 

7.  When  and  on  what  terms  landlord  may  trarerse  inquisition. 

A  Jury  to  be  summoned  to  try  truTerse. 

A  Jury  to  be  sworn;  proceedings  before  them,  Ac. 
lA  When  jury  may  be  discharged  and  new  one  summoned. 
U.  Matters  to  be  shown  on  trial  by  respectire  parties. 
n.  JudgnMnt  if  defendant  be  found  guilty. 
IA  Fkoeess  for  restitution  and  collection  of  costs. 
lA  To  issue  if  there  be  no  trarerse  within  twenty^our  hours. 

16.  Sheriff's,  Ac.  to  execute  process;  to  take  power  of  the  county,  Ac 
ML  Notice  to  jurors;  fine  for  not  attending;  ]|0w  coUeeted,  Ac 

17.  Subpcsnas  for  witnesses;  penalty  for  their  neglect,  Ac. 
1&  Certain  officers  to  hare  like  powers  as  county  judges. 
19.  Certioari  to  remore  proceedings,  by  whom  allowed. 
90.  Bond  to  be  giren  before  allowance  of  certiorari. 

fl.  Boid  how  returned;  proceedings  of  supreme  court 
22.  When  restitution  to  be  awarded  and  bond  prosecuted. 
tS.  Criasinal  courts  may  award  restitution  in  certain  cases. 

S  1*  No  entry  shall  be  made  into  any  lands  or  other  possessions,  EatrMstobe 
bat  in  cases  where  entry  is  given  by  law ;  and  in  such  case,  only  in  J^'^^* 
m  peaceable  manner,  not  with  strong  hand,  nor  with  multitude  of  peo- 
ple.^ 

S  £.  Where  any  such  forcible  entry  shall  be  made ;  or  where  the  comniauit  of 
entry  shall  be  madei.  in  a  peaceable  manner,  and  the  possession  shall  S^^*^ 
be  l^ld  by  force ;  the  person  so  forcibly  put  out,  or  so  forcibly  holden 
out  of  possession,  and  the  guardian  of  any  such  person  being  a  minor, 
may  be  restored  to  such  possession,  by  making  a  complaint  to  a  judge 
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TITLE  la  of  the  county  courts  of  the  same  county,  and  by  such  proceedingi  at 

^'^^'^^^  are  herein  after  directed,''® 

To  ba  In  wH-     S  3.  Such  complaint  shall  be  in  writing,  and  shall  be  aGGompanied 

^i  'pliSJjt.  by  an  affidavit  of  such  forcible  entry  or  forcible  holding  out,  and  diat 
the  complainant  has  an  estate  of  freehold  or  for  term  of  years  in  the 
premises,  then  subsisting,  or  some  other  right  to  the  posaeasion  thereoi^ 
stating  the  same ;  and  the  judge  shall  thereupon  issue  a  precept  to 
the  sheriff  or  any  constable  of  the  county,  commanding  him  to  canss 
twenty-four  inhabitants  of  the  same  county,  duly  qualified  to  serve 
as  jurors,  to  come  before  such  judge,  at  some  time  not  less  than  two 
days  thereafter,  to  inquire  of  such  forcible  entry,  or  such  forcible  hoU- 
ing.''» 

Nouccofpre-  ^  4.  Such  judgo  shall  immediately  csLUse  a  notice  in  writing,  of 
"***'  ^  the  issuing  of  such  precept,  and  of  the  time  and  place  of  the  return 
thereof,  to  be  served  upon  the  party  against  whom  such  complaint  is 
made,  by  delivering  the  same  to  such  person ;  or  if  he  can  not  be 
found,  by  delivering  such  notice  to  some  person  of  proper  age  on  the 
premises ;  or  if  there  be  no  such  person,  by  affixing  the  same  on  the 
front  door  of  the  house,  if  there  be  one ;  or  if  there  be  none,  on  some 
other  public  and  suitable  place  on  the  premises. 

Jury  to  b«        §  5.  At  the  dav  and  place  appointed  for  the  return  of  the  said  pre- 

■worn  *  piO"  *  •  *  •  < 

ceding!  by  ccpt,  the  judgc  shall  administer  an  oath  to  the  persons  returned  sum- 
moned, who  shall  appear,  not  being  less  than  thirteen  and  not  more 
than  twenty-three,  well  and  truly  to  inquire  into  the  matters  com- 
plained of,  and  a  true  inquisition  thereof  to  make.  And  the  jury  so 
sworn,  shall  proceed  to  make  inquiry  into  the  forcible  entry  or  the 
forcible  holding  complained  of,  and  may  examine  witnesses  on  oath 
to  be  administered  by  such  judge ;  and  shall  make  and  sign  their  in- 
quisition before  the  said  judge,  and  deliver  the  same  to  him.''' 

TrmTwn  of  S  6.  If  by  such  luquisition,  it  shall  be  found  that  forcible  entiy,  ei 
^^''°'  aforesaid,  was  made,  or  that  the  entry  being  peaceable,  the  possessioa 
was  forcibly  kept  as  aforesaid,  the  party  complained  against  may  tra- 
verse such  inquisition,  in  writing,  denying  such  forcible  entry  or  fat- 
cible  holding  out,  or  alleging  that  he  or  his  ancestors,  or  those  whoee 
estate  be  has  in  such  lands,  have  been  in  quiet  possession  thereof  for 
the  space  of  three  whole  years  next  before  such  inquisition  found,  and 
that  his  interest  therein  is  not  ended  or  determined ;  and  if  the  said 
traverser  shall  pay  to  such  judge,  the  fees  of  summoning  a  jury  to 
try  such  traverse,  and  the  jurors'  and  judge's  fees  on  such  trial,  such 
traverse  shall  stay  all  further  proceedings  on  such  complaint  and  in- 
quisition, until  the  same  be  tried.''* 

lb.  by  land  S  7.  If  any  person  shall  make  affidavit  before  such  judge,  that  the 
party  complained  against  is  the  tenant  of  such  person,  under  a  VaEd 
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tad  then  subsisliiig  deniito,  be  shall  be  permitted  on  payment  of  the   art.  i. 
fiiea  specified  in  the  last  section,  to  traverse  the  said  inquisition  as^'^*'^'^^ 
latadlotd,  in  the  same  manner  as  is  allowed  to  the  party  complained 
of,  either  with  such  party,  or  without  him. 

Si  8.  Upon  such  traverse  being  made,  either  by  the  party  complain-  to  bo  tried 
ed  against,  or  by  his  landlord,  the  judge  shall  issue  a  precept  to  the  ^'^^' 
sheriff  or  any  constable  of  the  county,  commanding  him  to  summon 
twrive  qualified  jurors  to  come  before  such  judge,  at  the  place  there* 
in  to  be  specified,  at  a  time  not  less  than  four,  nor  more  than  eight, 
days  thereafter,  to  try  the  same  traverse.^ 

S  9.  The  jurors  shall  be  summoned,  returned  and  impannelled,  in  pmeetdinn 
the  same  manner  as  provided  by  law,  in  civil  actions  before  justices  ^^^^39*7' 
of  the  peace,  and  shall  be  sworn  by  such  judge,  well  and  truly  to  hear, 
try  and  determine  the  said  traverse ;  they  shall  be  kept  together  by 
such  judge,  and  shall  hear  and  examine  any  competent  witnesses  who 
may  be  ofiered,  on  oath,  to  be  administered  by  such  judge ;  and  after 
J^uBaring  the  allegations  and  proofs  of  the  parties,  the  jury  shall  be  kepi 
together  until  they  agree  on  a  verdict,  by  an  officer  who  shall  be 
sworn,  as  is  usual  on  trials  in  courts  of  record.^ 

S  10.  If  the  jury  cannot  agree,  after  being  kept  together  for  such  Ditchariiog 
time  as  such  judge  shall  deem  reasonable,  he  may  discharge  them,^"'^*^' 
and  issue  a  precept  for  a  new  jury ;  and  the  same  proceedings  shall 
be  had,  in  respect  to  such  new  jury. 

011.  On  the  trial  of  such  traverse,  the  complainant  shall  only  be  whmttobo 
required  to  show,  in  addition  to  the  forcible  entry  or  detainer  com-J^^I'"**'* 
plained  of,  that  he  was  peaceably  in  actual  possession  at  the  time  of 
a  forcible  entry,  or  was  in  the  constructive  possession  of  the  premises 
at  the  time  of  a  forcible  holding  out ;  and  the  traverser  may  show,  in 
his  defence,  that  he  or  his  ancestor,  or  those  whose  interest  in  such 
premises  he  claims,  have  been  in  quiet  possession  thereof  for  the  space 
of  three  whole  years  together,  next  before  the  said  inquisition  found, 
and  that  his  interest  therein  is  not  then  ended  or  determined ;  and 
such  showing  shall  be  a  bar  to  the  prosecution.^^ 

$  12.  The  verdict  of  such  jury  shall  be  received  and  recorded  by  j  .  ^^^^^ 
the  said  judge,  and  if  the  defendant  is  thereby  found  guilty,  the  said^^^'^^^^ 
judge  shall  thereupon  award  restitution  of  the  premises  so  forcibly  en- 
tered or  forcibly  held  out,  and  shall  assess  the  costs  and  expenses  of 
the  (voceedings.®^ 

S  13.  He  shall  thereupon  issue  his  precept,  reciting  the  proceed- proeeH  for 
ings  before  him,  and  commanding  the  sheriff  of  the  county,  or  any  con-  ^fo|!^" 
stable  thereof,  to  cause  the  complainant  to  be  restored  and  put  into 
fiiU  possession  of  the  said  premises,  according  as  he  was  seised  or  pos- 
thereof  before  such  entry ;  and  shall  also,  in  the  same  precept, 

__U__l_Lmi      ■■■      I     ■     ^M^  ^  M  ■  ■  M  I  ■      ■  ■■  ■  -     —  -        _        _^.,  ,     ,r      ■    ^^      M     -       M  —I ■  I  -  - 
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TITLE  la  or  in  separate  execution,  direct  the  costs  and  expenses  so  Msessed,  to 
^'^^^^^^  be  levied  and  collected  of  the  defendant,  in  the  same  maimer  as  ooils 

are  or  may  be  collected  on  jodgments  before  justices  €i  the  peace,  in 

personal  actions.^ 

ih.  ifth««is  S  14.  If  no  such  traverse  shall  be  made,  as  authorised  in  the  pre* 
ceding  sections  of  this  Title,  in  the  manner  therein  specified,  within 
twen^-four  hours  after  the  inquisition  found,  the  judge  shall,  in  Ska 
manner,  award  restitution  of  the  premises,  and  assess  the  costs  and 
expenses  of  the  proceedings ;  and  shall  issue  his  precept,  in  the  suns 
manner,  to  cause  restitution,  and  for  the  collection  of  the  costs.^ 

sh«iA,ao.      S  i5.  Sheriff  and  constables,  to  whom  any  process  issued  by  a 
^^     judge,  as  herein  authorised,  shall  be  directed  and  delivered,  shall  exe- 
cute the  same,  and  if  need  be,  shall  command  and  take  the  power  of 
the  county  for  that  purpose.^ 

NotiMto  j«-  S  16.  Twenty-four  hours'  personal  notice  to  any  juror  to  attend 
foM^^  upon  any  precept  issued  as  aforesaid,  shall  be  deemed  sufficient  se^ 
vice,  and  any  person  so  summoned,  who  shall  neglect  to  attend  snd 
serve  as  such  juror,  without  reasonable  excuse,  to  be  allowed  by  the 
judge  issuing  such  precept,  shall  be  subject  to  the  same  fine,  to  be  pro- 
secuted for,  collected  and  applied  to  the  same  use,  as  provided  by  hw 
in  respect  to  jurors  in  justices'  courts. 

wiuMHM  S  17.  The  judge  before  whom  such  complaint  shall  be  made,  may, 
pmJSdTfte.  ^^  ^®  request  of  either  party,  issue  his  subpoena  requiring  any  po^ 
son  to  appear  and  testify  before  him,  or  before  the  jury  of  inquiiy,  or 
before  the  petit  jury,  touching  the  matters  herein  before  dilteted  to  be 
heard  by  them.  And  any  person  served  with  such  subporau,  wli0| 
without  reasonable  cause,  shall  neglect  to  appear,  or  appearing,  dball 
refuse  to  answer  upon  oath,  touching  the  matters  aforesaid,  shall  be 
subject  to  the  proceedings  and  penalties  prescribed  by  law  in  similar 
cases  in  justices'  courts. 

critfaioA-  S  18.  Every  circuit  judge,  or  supreme  court  comminioner,  and 
•«■•  p^^iiw  every  mayor,  recorder  and  alderman  of  any  city,  any  special  justiee, 
any  justice  of  the  marine  court,  and  any  assistant  justice  of  the  ci^of 
New-York,  shall  have  the  like  powers  and  authority,  respectii^  fat- 
cible  entries  or  forcible  detainers,  in  their  respective  cities  or  coaa- 
ties,  as  are  above  given  to  judges  of  the  county  courts* 

CMtiorftrite      S  19.  No  proceeding  for  the  restitution  of  any  premises  finrdblj 

JSSit^'  entered  or  forcibly  detained,  had  according  to  the  foregoing  pron- 

sions,  shall  be  removed  by  any  certiorari^  Unless  the  same  be  allofr- 

ed  by  a  justice  of  the  supreme  court,  a  circuit  judge,  or  supreme  coait 

commissioner. 

Bond  to  be       S  20.  No  such  Writ  oi  certiorari  shall  be  allowed  by  such  oflker, 
^"^         unless  the  defendant  prosecuting  such  writ,  with  two  sufficient  sure- 

(88)lR.L.p.9S,$6&2.    (S4)Ib.§8.    (80)Ib.§2&a 
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ties,  to  be  approved  by  Buch  oflScer,  or  in  case  of  the  absence  of  such  art.  t. 
defendant,  three  sufficient  sureties,  to  be  approved  as  aforesaid,  shall  ^"^V"^/ 
become  bound  to  the  complainant,  in  such  penal  sum  as  such  officer 
shall  direct,  not  less .  than  one  hundred  dollars,  conditioned  that  such 
party  will  apear  at  the  return  of  the  said  certiorari^  answer  to  the  in- 
quisition found,  abide  such  order  and  judgment  as  the  supreme  court 
shall  make  in  the  premises,  and  pay  all  costs  that  shall  be  awarded 
against  such  defendant.  Such  bond  shall  be  delivered  to  the  judge  to 
whom  such  certiorari  shall  be  directed,  and  until  the  same  be  so  de- 
livered, such  certiorari  shall  be  of  bo  efiect. 

$81.  The  judge  shall  annex,  and  file  such  bond,  with  his  return  attom  to 
to  such  writ,  and  the  supreme  court  shall  proceed  therein,  and  cause  ^JSldlSlp.^' 
the  defendant  to  traverse  the  inquisition,  if  no  traverse  has  been  had, 
and  shall  direct  a  trial. 

S  82.  If  the  defendant  shall  omit  to  traverse  such  inquisition,  with-  RMtitmioo 
in  such  time  as  the  court,  by  rule,  shall  direct^  restitution  shall  be  Id|te!'**^ 
awarded  by  the  court,  with  costs.  And  if,  upon  the  trial  of  such  tra- 
verse, the  defendant  be  found  guilty,  the  supreme  court  shall  also 
award  restitution,  with  costs ;  and  in  either  case,  the  court  may  au- 
thorise the  complainant  to  prosecute  the  bond  given,  on  the  allow- 
ance  of  the  writ  of  certiorari. 

S  83.  Upon  the  conviction  of  a  defendant  upon  any  indictment  for  lusutatioo 
forcible  entry  or  forcible  detainer,  found  in  any  court  of  general  sea-  mi^'**' 
snons  of  the  peace,  or  in  any  court  of  oyer  and  terminer,  such  court  may 
award  restitution,  in  the  same  manner  as  a  judge  upon  a  verdict  being 
rendered  before  him,  as  herein  provided. 

ARTICLE  SECOND. 

Summary  Proceedings  to  recover  the  Possesrion  of  Land  m 

other  Cases. 

Sxc.  S4.  Wliea  jottiee  to  riew  dei erted  premifea  and  gire  notice  to  tenant. 
26.  When  landlord  to  be  put  in  pof  session;  effeet  thereof. 

28.  Appeal  by  tenant,  how  and  when  made;  return  by  jasti€e. 
S7.  Power  of  common  pleas;  to  award  restitution  and  costs,  &c. 
2B.  Cases  in  which  certain  tenants  may  be  remored. 

29.  Affidavit  of  facts  to  be  made. 

80.  Summons  to  tenant  when  to  be  issued;  its  contents. 

81.  Proof  required  in  certain  cases  before  granting  summons. 

82.  Summons  how  to  be  serred. 

88.  If  no  cause  shown,  warrant  of  possession  to  issue. 
84.  Tenant,  k.t.  may  by  affidavit  deny  fiiets  alleged. 
86.  Proceedings  to  form  jury  to  try  fiicts  controTcrted. 
86.  Jury  how  drawn  and  sworn. 

87  &  88.  How  kept;  when  discharged  and  new  one  formed. 

88  &  40.  When  warrant  of  possession  to  issue;  how  executed. 

41.  When  adjournment  may  be  had;  for  what  time. 

42.  Witnesses  how  compelled  to  attend  and  testify. 

48.  Agreement,  &c.  between  parties  annulled  by  warrant. 
44.  How  warrant  in  case  of  rent,  may  be  stayed. 
46.  How  stayed  where  tenant  has  taken  benefit  of  net 
46b  Alio  when  piemisei  hare  been  aold  under  ex»evtioii. 
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A  C^flO  ly  tr^wm  paid :  danafea  viMs  n  b« 


7.#i-ir  nf  -.n-  2  i4.  If  any  wnar-  fc^iss  in  irrear  fi?r  rent,  shall  desert  the 
JT,'^  JI"""  ed  premises,  acd  leave  the  saaae  Tnoccrxpied  uxi  anculdrmted,  vitfc- 
o«xt  inv  s*)ciis  *Jierei3n  5ubiecc  to  dzscress  to  satidlV  tbe  trresn  of  rent 
any  pistics  of  rhe  peace  of  the  orancr  sar,  at  die  request  of  tbe  hnd- 
lordy  ami  upoc  d'le  pr.^f  diat  the  premises  have  been  so  deserted,  lenr- 
ins  snch  r?ct  is  arrear  and  no  zocds  thereon  subject  to  dotress,  go 
upi>G  ar.ii  vie^jc  th^  said  premises  :  and  upon  bein^  satisfied  npoo  sodk 
Tiew,  that  tbe  rremisei  hare  been  so  deserted,  he  shall  a£x  a  notice  in 
writics  upon  a  coci5picuous  part  of  the  pcemiaes^  reqiuriog:  the  tenant 
to  appear  and  pay  the  rent  di^e^  at  some  time  in  the  said  oolice  spe- 
cified, not  less  than  dve,  ncr  mi?re  than  twenty  days  afier  the  dbte 
thereof. 

Pwin^  Mari.  3  25.  At  tiie  tiL:e  speclned  in  such  notice,  tbe  justice  shall  agais 
HMM.  iD^  Tiew  the  premises :  if  tbe  tenant  appear  and  deny  that  any  rent  isdat 
to  the  landlord,  all  proceedings  shall  cease.  If  upon  such  sccooj 
Tiew,  the  tenant  or  some  one  for  him,  shall  not  appear  and  pay  tlie 
rent  in  arrear,  and  there  shall  not  be  sufficient  distress  on  the  premistf 
to  satisfy  such  rent,  then  such  justice  may  put  tbe  landlord  into  pos- 
session of  the  said  demised  premises ;  and  any  demi«e  of  the  said  pre- 
mises to  such  tenant,  shall  fit>m  thenceforth  become  void. 

Ap^Mi  by  S  26.  An  appeal  from  the  proceedings  of  any  justice  in  such  cu^ 
may  be  made  by  the  tenant  at  any  time  within  three  months  afteriodk 
possession  delivered,  to  the  court  of  common  pleas  of  tbe  county,  bj 
serving  notice  in  writing  thereof  upon  such  justice,  and  by  giving  8^ 
curity  to  be  approved  by  such  justice,  to  pay  to  the  landlord  all  costs 
of  such  appeal  which  may  be  adjudged  against  such  tenant ;  and  ibett' 
upon  such  justice  shall  return  the  proceedings  had  before  him  to  tbe 
said  court,  within  ten  days  after  such  notice  and  security  given,  and 
shall  give  notice  to  the  landlord  of  such  appeal. 

Power  of         S  27.  The  court  of  common  pleas  shall  examine  the  proceedings, 

piau.  '       and  hear  the  proofs  and  allegations  of  the  parties,  in  a  summary  way; 

and  may  order  restitution  to  be  made  to  such  tenant,  with  costs  to  be 

paid  by  the  landlord ;  or  in  case  of  aflSrming  such  proceedings  mar 

award  costs  against  the  tenant. 

wbiiu^antt  S  28.  Any  tenant  or  lessee  at  will,  or  at  sufferance,  or  for  part  of 
imT^fi.  '*'  a  year,  or  for  one  or  more  years,  of  any  houses,  lands  or  tenements; 
and  the  assigns,  under-tenants,  or  legul  representatives  of  such  tenant 
or  lessee;  may  be  removed  from  such  premises,  by  any  judge  of  the 
county  courts  of  the  county,  or  by  any  mayor  or  recorder  of  the  citf, 
where  such  premises  are  situated;  or  if  in  the  city  of  New- York,  bf 
the  mayor,  recorder,  any  one  of  the  aldermen,  any  special  justice,  MJ 
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justice  of  the  marine  court,  or  any  one' of  the  assistant  justices,  of  the    art.s. 
said  city;  in  the  manner  herein  after  prescribed,  in  the  following ^^^^^^^^"^^ 


;o 


cases: 

1.  Where  such  person  shall  hold  over  and  continue  in  possession  of  [".^o*" 

^  ,*  *  holding  ovet 

the  demised  premises,  or  any  part  thereof,  after  the  expiration  of  his 
term,  without  the  permission  of  the  landlord : 

2.  Where  such  person  shall  hold  over  without  such  permission  as  Default  in 
aforesaid,  after  any  default  m  the  payment  of  rent  pursuant  to  the 
agreement  under  which  such  premises  are  held,  and  satisfaction  for 
such  rent  cannot  be  obtained  by  distress  of  any  goods,  and  a  demand 

of  such  rent  shall  have  been  made,  or  three  days'  notice  in  writing,  re- 
quiring the  payment  of  such  rent,  or  the  possession  of  the  premises, 
shall  have  been  served  by  the  person  entitled  to  such  rent,  on  the  per- 
son owing  the  same,  in  the  manner  prescribed  for  the  service  of  the 
sunmions  in  the  thirty-second  section  of  this  Title : 

8.  Where  the  tenant  or  lessee  of  a  term  of  three  years,  or  less,  T^ken benefit 
shall  have  taken  the  benefit  of  any  insolvent  act,  or  been  discharged  «cu" 
mider  any  act  for  the  relief  of  his  person  from  imprisonment : 

4.  Where  any  person  shall  hold  over  and  continue  in  the  possession  Land  mid  by 
of  any  real  estate  which  shall  have  been  sold  by  virtue  of  an  execu- 
tion against  such  person,  after  a  title  under  such  sale  shall  have  been 
perfiscted.®* 

S  29*  Any  landlord  or  lessor,  his  legal  representatives,  agents  or  Affidarit ; 
assigns,  may  make  oath  in  writing,  of  the  facts,  which,  according  to 
the  preceding  section,  authorise  the  removal  of  a  tenant,  describing 
therein  the  premises  claimed ;  and  may  present  the  same  to  one  of  the 
officers  in  the  last  section  specified. 

S  30.  On  receiving  such  affidavit,  such  officer  shall  issue  his  sum-  sumnontto 
mens,  describing  the  premises  of  which  possession  is  claimed,  and  re- 
quiring any  person  in  possession  of  the  said  premises,  or  claiming  the 
possession  thereof,  forthwith  to  remove  from  the  same ;  or  to  show 
cause,  before  the  said  magistrate,  on  the  same  day,  or  within  such 
time  as  shall  appear  reasonable,  not  less  than  three  nor  more  than  five 
days,  why  possession  of  the  said  premises  should  not  be  delivered  to 
such  applicant.®^ 

S  31.  Previous  to  issuing  such  summons  in  the  case  of  a  tenancy  Prcor in  eer 
at  will  or  at  sufferance,  the  magistrate  shall  be  satisfied  by  affidavit, 
that  such  tenancy  has  been  terminated  by  giving  notice  in  the  man- 
ner prescribed  by  law.  And  if  application  be  made  for  such  sum- 
mons to  be  served  on  any  person  holding  over  real  estate  which  shall 
have  been  sold  on  execution,  the  magistrate  shall  in  like  manner  be 
satisfied  that  a  demand  of  the  possession  of  such  premises  has  been 
made.*' 

(86)L&wflofl8aa,p.l76,§l,8&9.    (87)n).§l. 
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TITLE  0. 


Berviee  nf 
■anunooi. 


Warrant 
when  to  it- 

■110. 


TrmvofM  bj 
iMunl,  fee. 


Jury  how 
fbrmod  and 


kc 


How  drawn 
and  ■worn. 


How  k«pC. 


Wb«n  dis- 
charged. 


S  32.  Such  summons  shall  be  served,  either, 

1.  By  delivering  to  the  tenant  to  whom  it  shall  be  directed,! 
true  copy  thereof,  and  at  the  same  time  showing  him  the  original: 

or, 

2.  If  such  tenant  be  absent  from  his  last  or  usual  place  of  resideDce, 

by  leaving  a  copy  thereof  at  such  place,  with  some  person  of  mature 
age  residing  on  the  premises. 

S  33.  If  at  the  time  appointed  in  the  said  bumnx>ns,  no  suflkieiit 
cause  be  shpwn  to  the  contrary,  and  due  proof  of  the  service  of  such 
summons  be  made  to  such  magistrate,  he  shall  thereupon  issue  his 
warrant  to  the  sheriff  of  the  county,  or  to  any  constable  or  marshal  of 
the  city  or  town  where  the  premises  are  situated,  commanding  him  to 
renK)ve  all  persons  from  the  said  premises,  and  to  put  the  said  appli- 
cant to  such  magistrate,  into  the  full  possession  thereof.®® 

S  34.  Any  person  in  possession  of  such  demised  premises,  and  anj 
person  claiming  possession  thereof,  may,  at  the  time  appointed  insodi 
summons  for  showing  cause,  or  before,  file  an  affidavit  with  the  ma- 
gistrate who  issued  the  same,  denying  the  facts  upon  which  the  aid 
summons  was  issued,  or  any  of  those  fiicts ;  and  the  matters  thus  con- 
troverted, shall  be  tried  by  a  jury-^ 

S  35.  In  order  to  form  such  jury,  the  magistrate  with  whom  sock 
affidavit  shall  be  filed,  shall  nominate  eighteen  reputable  persooS) 
qualified  to  serve  as  jurors  in  courts  of  record ;  and  shall  issue  his 
precept,  directed  to  the  sheriflf  or  one  of  the  constables  of  the  countj, 
or  any  constable  or  marshal  of  the  city,  or  town,  commanding  him  to 
summon  the  persons  so  nominated,,  to  appear  before  such  magistrate, 
at  such  time  and  place  as  he  shall  therein  appoint,  not  more  than 
three  days  from  the  date  thereof,  for  the  purpose  of  trying  the  said 
matters  in  difference.®^ 

S  36.  Twelve  of  the  persons  so  summoned,  shall  be  ballotted  h 
and  drawn,  in  like  manner  as  jurors  in  courts  of  record ;  and  shall  be 
sworn  by  such  magistrate,  well  and  truly  to  hear,  try,  and  determiae 
the  matters  in  dificrence  between  the  parties.®^ 

S  37.  After  hearing  the  allegations  and  proofs  of  the  parties,  the 
said  jury  shall  be  kept  together  until  they  agree  on  their  verdict, 
by  the  sheriff  or  one  of  his  deputies,  or  a  constable,  or  by  some  pro- 
per person  appointed  by  the  magistrate  for  tliat  purpose,  who  shafl 
be  sworn  to  keep  such  jury  as  is  usual  in  like  cases  in  xourts  of  re- 
cord.*^ 

S  38.  If  such  jury  can  not  agree,  after  being  kept  together  for  such 
time  as  such  magistrate  shall  deem  reasonable,  he  may  discbug^ 
them,  and  nominate  a  new  jury,  and  issue  a  new  {)recept  in  maoo^ 
aforesaid.*® 


(8S)L&wtoflsao,p.l76,§l.    (99)  lb.  §2.    (90)n>.$8w 
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S  39.  If  the  verdict  of  any  jury  so  summoned,  shall  be  in  favor  of  art.  «. 
the  lessor  or  landlord,  or  other  person  claiming  the  possession  of  the  ij^"^'^^ 


premises,  the  magistrate  shall  issue  his  warrant  to  the  sheriff  of  the 
county,  or  to  the  marshal  or  constable  of  the  city  or  town,  in  which 
the  'premises  are  situated,  commanding  such  officer  to  put  such  land- 
lord, lessor  or  other  person,  into  possession  of  the  premises,  as  herein 
before  directed.** 

S  40.  The  officer  to  whom  such  warrant  for  delivering  possession  How  eitevt- 
flfaall  be  directed  and  delivered,  in  either  of  the  cases  aforesaid,  is 
hereby  required  to  execute  the  same  according  to  the  tenor  thereof.** 

S  41.  Any  magistrate  before  whom  such  application  may  be  pend-  Adjoam- 
ing,  may,  upon  the  request  of  either  party,  adjourn  the  hearing  of  such  "^^  ' 
application,  for  the  purpose  of  enablii^  such  party  to  procure  his  wit- 
nesses whenever  it  shall  appear  to  be  necessary ;  but  such  adjourn- 
ment shall  in  no  case  exceed  ten  days. 

S  42.  Any  magistrate  before  whom  such  application  may  be  pend-  subpoena, 
ing,  may,  at  the  request  of  either  party,  issue  his  subpoena,  requiring 
any  person  U)  appear  and  testify  before  such  magistrate,  or  before  the 
jury,  touching  the  matters  herein  directed  to  be  heard  by  them;  and 
every  person  who,  b^ing  served  with  such  subpoena,  shall,  without 
reasonable  cause,  refuse  or  neglect  to  appear;  or  appearing,  shall  re- 
fuse to  answer  upon  oath,  touching  the  matters  aforesaid ;  shall  be 
subject  to  the  proceedings  and  penalties  provided  by  law  in  similar 


w»r» 
rant  in  c«r- 


S  43.  Whenever  a  warrant  shall  be  issued  as  aforesaid,  by  any  Eflertorijau. 
such  magistrate,  for  the  removal  of  any  tenant  from  any  demised  pre-  "*  ^*"*°*- 
mises,  the  contract  pr  agreement  for  the  use  of  the  premises,  if  any 
such  exists,  and  the  relation  of  landlord  and  tenant  between  the  par- 
ties, shall  be  deemed  to  be  cancelled  and  annulled.*^ 

S  44.  Tlie  issuing  of  such  warrant  of  removal,  shall  be  stayed  in  staying 
the  case  of  a  proceeding  for  the  non-payment  of  rent,  if  the  person  uu!^ 
owing  such  rent  shall,  before  such  warrant  be  actually  issued,  pay  the 
rent  due,  and  all  the  costs  and  charges  of  the  proceedings ;  or  give 
such  security  as  shall  be  satisfactory  to  the  said  magistrate,  to  the  per- 
son entitled  to  such  rent,  for  the  payment  thereof,  and  the  costs  afore- 
said, in  ten  days.®^ 

S  45.  When  the  application  to  a  magistrate  is  founded  on  the  fact,  n>. 
that  the  tenant  or  lessee  has  taken  the  benefit  of  any  insolvent  act,  or 
been  discharged  under  any  act  for  the  relief  of  his  person  from  impri- 
sonment, the  proceedings  shall  be  stayed,  if  at  any  time  before  issuing 
the  warrant  for  removal,  the  tenant  or  lessee  or  his  assignee  shall  pay 
the  costs  of  such  proceedings  as  have  been  had,  and  give  such  security 

(91)  Lawf  of  1820,  p.  176,  §  2.    (92)  lb.  §  8. 
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TiTLS  JO.  to  the  person  entitled  to  the  rent,  for  the  pajrment  thereof  as  it  shall 
^^^^^^^^^  become  due,  as  shall  be  satisfactory  to  the  magistrate.** 

lb.  2  46.  When  such  application  is  founded  upon  an  alleged  sale  by 

execution,  of  the  premises  occupied  by  the  defendant  in  such  execu- 
tion, the  proceedings  shall  be  stayed,  if  at  any  time  before  issuing  the 
warrant  of  removal,  the  occupant  shall, 

1.  Pay  the  costs  of  such  proceedings : 

2.  File  with  the  officer  before  whom  the  application  is  pending,  an 
affidavit  that  he  claims  tlie  possession  of  such  premises  by  rirtoe  of 
some  title  or  right  acquired  aflcr  such  premises  were  sold,  or  as  giuff- 
dian  or  trustee  for  any  other :  and, 

8.  Execute  a  bond  to  the  applicant  for  such  warranty  in  such  pe- 
nalty and  with  such  sureties  a|  tlie  magistrate  shall  approve,  condi- 
tioned to  pay  the  costs  which  may  be  recovered  against  him  in  aDj 
ejectment  that  may  be  brought  by  such  applicant  within  six  months, 
for  the  recovery  of  the  possession  of  such  premises ;  and  to  pay  the 
value  of  the  use  and  occupation  of  such  premises,  from  the  date  of 
such  bond,  to  the  time  such  applicant  shall  obtain  possession  of  the 
same  by  virtue  of  a  recovery  in  such  action  of  ejectment ;  and  also 
conditioned  not  to  commit  any  waste  or  injury  to  such  premises,  diu^ 
ing  his  occupation  thereof. 

ctrtioraii  to      $  47.  The  supromo  court  may  award  a  certiorari  for  the  purpose 

remove  pro-  t      t*        • 

cMdiuga.  of  examining  any  adjudication  made  on  any  application  hereby  au- 
thorised ;  but  the  proceedings  on  any  such  application  shall  not  be 
stayed  or  suspended  by  such  writ  of  certiorari^  or  any  other  writ  or 
order  of  any  court  or  officer. 

Awarding         §  48.  Whenever  any  such  proceedings  brought  before  the  supreme 

and  cosu.     court  by  certiorari^  shall  be  reversed  or  quashed,  the  court  may 

award  restitution  to  the  party  injured,  with  costs ;  and  may  make 

such  orders  and  rules,  and  issue  such  process,  as  may  be  necessary  to 

carry  their  judgment  into  effect. 

coatirdama.  §  49.  lu  all  cascs  of  au  application  pursuant  to  the  provisions  of 
ca«et.  this  Article,  the  prevailing  party  shall  recover  costs,  and  may  main- 
tain an  action  for  the  recovery  thereof;  and  if  the  proceedings  shall 
be  reversed  or  quashed  by  the  supreme  court,  the  tenant  or  lessee 
may  recover  against  the  person  making  application  for  such  removal, 
any  damages  he  may  have  sustained  by  reason  of  such  proceedings, 
with  costs,  in  an  action  on  the  case. 

Rifhttf  of         S  ^'  Nothing  contained  in  this  Title  shall  be  construed  to  impair 
ie.  ""  *'     the  rights  of  any  landlord  or  lessor,  or  of  any  tenant,  in  any  case  not 
herein  provided  for. 


(93)  Uwi  of  1820,  p.  176,  §  9. 
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TITLE    XI.  TITLE  11 

or  DISTRAINING  CATTLE  AND  OTHER  CHATTELS  DOING  DAMAGE, 

AND  OF  DISTRAINING  IN  OTHER  CASES. 

Sso.  1.  C^attle  distnoned  where  kept;  application  to  feace-yiewen. 
2.  Authority  and  duty  of  fence-riewen  in  appraising  damaget. 
8.  To  certify  damagea  and  determine  disputea  about  fences. 

4.  When  bc«stf  to  be  put  in  pound,  certificate  to  accompany  them. 

5.  )Pound-matter  when  to  fell  beasts;  on  what  notice. 
6b  Application  of  proceeds  of  sale. 

7.  Beasts  when  to  be  discharged  by  pound-master. 

8.  Inanimate  goods  where  to  be  kept. 

9.  Damages  how  appraised;  value  of  property  to  be  certified. 

10.  Notice  of  sale,  &c.  to  be  posted  by  distrainer. 

11.  In  #hat  case  notice  to  be  published  in  newspi^er. 

12.  If  owner  known,  &c.  notice  to  be  serred  on  him. 

18  h,  14.  When  sheriff,  &c.  to  sell  property;  sale  how  conducted 

15.  Application  of  proceeds  of  sale. 

16.  Surplus  to  be  paid  to  county  treasurer. 

17.  Common  pleas  to  order  payment  of  balance  to  owner. 

18.  In  case  of  doubt,  to  require  bond  from  applicant. 

19.  Bond  when  to  be  sued  by  other  claimants;  proceedings. 

20.  Notice  to  be  given  of  sale,  by  all  officers  distraining. 

21.  Property  to  be  appraised  and  appraisal  certified. 

22.  Papers  to  be  filed  by  officer  after  making  sale. 
28b  Penalty  on  officer  disobeying  last  section. 

24.  Application  of  proceeds  of  sale;  surplus  to  county  treasurer. 
2Ci.  Pnceedings  by  owner  to  obtain  surplus. 

%  1.  When  any  distress  shall  be  made  of  any  beasts  doing  damage,  Roepiufcni- 
the  person  distraining  shall  keep  such  beasts  in  some  secure  place  ^^^^"^"''***'' 
other  than  the  public  pound,  until  his  damages  shall  be  appraised ; 
and  within  twenty-four  hours  after  such  distress,  unless  the  same  was 
made  on  a  Saturday,  in  which  case,  before  the  Tuesday  morning  there- 
after, he  shall  apply  to  two  fence-viewers  of  the  town,  to  appraise  the 
tlamage.®'^ 

S  2.  Such  fence-viewers  shall  thereupon  immediately  repair  to  the  Fence  vi^w 
place,  and  view  the  damage  done  ;  and  they  may  take  the  evidence  p^i^^^Xma- 
of  any  competent  witnesses  of  the  facts  and  circumstances  necessary  ^* 
to  enable  them  tQ  ascertain  the  extent  of  such  damage,  for  which  pur- 
pose, either  of  them  is  hereby  authorised  to  administer  an  oath  to  eve- 
ry such  witness.®* 

S  3.  The  said  fence-viewers  shall  ascertain  and  certify,  under  their  to  ceniff 
bands,  the  amount  of  such  damage,  with  their  fees  for  their  services ;  tSy"f ' 
and  if  any  dispute  shall  arise,  touching  the  sufficiency  of  any  fence '*"*^^'**^^* 
around  the  premises,  where  such  damage  was  done,  the  said  fence- 
viewers  may  examine  witnesses  in  relation  thereto,  and  for  that  pur- 
pose, may  administer  oaths  to  such  witnesses ;  and  they  shall  deter- 
mine such  dispute ;  which  decision  shall  be  conclusive. 

S  4.  Within  twenty-four  hours  after  the  said  damages  shall  be  so  Puuinif 
appndsed,  unless  the  amount  so  ascertained,  and  the  fees  of  the  fence-  p  u!!!'" 
viewers,  shall  have  been  paid,  the  person  making  such  distress,  shall 

(94)  2  B.  L.  p.  IH  §  W. 
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[part  m 

. ,,  h'  put  in  the  nearest  pound  id  the  same 


,  ..-'■■■''■' 'fii'rc  to  remain  until  the  same  be  sold,  i 

J/-'  ^^.^.-i-  ■''■]^uniil  replevied,  according  to  law,  or  until  the 

^     "^jfrT-* -J  «'"'  ^^  f*^  '*^  ^^  fence-viewers  and  pound- 

■^    "-JJ^ji  '''fiod  he  shall  deliver  the  certificate  of  the  feoce-view- 

■'^X^'^'*,rV»uc'ipo''D^-     The  owner  of  such  beasts  ma/ give 

^''■'''"  iw'"?'  wi'lioiit  disturbance. 

r^'^'  '^  nound-mastersof  the  several  cities  and  (owns  of  thisstate, 

J-^  vif*  and  keep  the  beasts  so  delivered  to  them,  in  the  public 

^' '       nd  t"^  t>i>'^^  ^^  same  snail  be  replevied  or  discharged,  accord- 

^       f^io  W<  vi^'i>  ^i^  days,  such  pound-master  shall  sell  such  bpasts, 

'  'fo  nii'^iy  '^^  them  as  shall  be  necessary,  at  public  vendue,  giving 

f^y-eigbt  hours*  notice  of  such  sale,  by  advertisement,  to  be  fixed 

up  at  such  pound,  and  at  the  nearest  public  place.^^ 

_^     $6.  From  the  proceeds  of  such  sale,  the  pound-master  may  retain 

;J^«^  sufficient  to  pay  the  amount  of  his  fees  and  his  charges  for  keepia; 

"""'      guch  beasts,  and  the  charges  of  such  sale  j  and  he  shall  pay  to  thepe> 

son  impounding  such  beasts,  the  damages  so  certified,  with  the  feei 

of  the  fence-viewers ;  and  if  there  be  any  surplus,  the  same  shall  be 

paid  (o  the  owner  of  such  beasts.     If  no  owner  appear  within  one 

year  after  such  sale,  and  claim  such  surj>lus,  the  same  shall  be  paid 

to  the  overseers  of  the  poor  of  such  city  or  town,  for  the  use  of  tbe 

poor  thereof." 

iwH  «i»ii      S  7.  Every  pound-master  with  whom  any  beasts  shall  be  imponnd- 

ii!^^     ^t  shall  discharge  such  beasts,  on  being  paid, 

1 .  The  amount  of  the  damages  so  certified  by  the  feDce-viewen : 

2.  The  foes  of  the  fence-viewers : 

3.  The  fees  of  the  pound-master,  with  his  reasonable  charges  for 
feeding  such  beasts,  if  fed  by  him,  not  exceeding  six  cents  for  each 
beast,  f«  every  twenty-four  hours.*' 

(•qunfin-       S  8-  When  any  person  shall  be  authorised  by  law  to  distrun  anr 
l^.'*       inanimate  goods  or  chattels  doing  damage,  be  shall  keep  the  same  b 
some  safe  and  convenient  place,  until  the  damage  shall  be  appraind, 
and  the  goods  be  sold  or  otherwise  disposed  of. 
ippndtini-        S  9-  He  shall  apply  to  any  two  fence-viewers  of  the  town,  to  tp- 
'"""■*'■**' praise  the  damages  sustained  hy  him;  who  shall  proceed  therein, in 
the  same  manner  and  with  the  same  powers,  as  herein  before  ptorid- 
ed,  with  respect  to  cattle  doing  damage ;  and  in  addition,  they  ttaSi 
estimate  and  certify  the  value  of  the  property  distrained. 
(■HinioiM      ^  1^-  1'')^  distrainer  shall  afEx  a  notice  in  three  public  plactf  ^^^ 
'**'■        the  town,  for  ten  days,  as  follows : 

1.  Specifying  therein  the  property  distrained,  and  the  anxniDt  <* 
damages  certified : 

(SS>  2R.L.p.IU,$2I. 
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2.  Requiring  the  owner  of  such  property  to  redeem  and  remove  the  tpfle  ii. 
same,  before  the  day  therein  appointed  for  the  sale  thereof:  v.^v*^/ 

8.  Stating  that  such  property  will,  on  some  day,  at  least  ten  days 
firom  the  day  of  the  first  posting  thereof,  be  sold,  to  pay  such  damages, 
and  the  costs  and  charges  of  the  proceedings. 

S  1 1.  If  the  value  of  the  property  distrained,  as  certified  by  the  ap-  when  m  b« 
praisers,  exceed  fifty  dollars,  the  distrainer  shall  publish  a  notice  in  p**^""****** 
the  nearest  newspaper,  once  in  each  week,  for  four  weeks,  similar  to 
that  required  in  the  last  section,  except  that  the  time  of  sale  shall  be 
at  least  thirty  days  firom  the  day  of  the  first  publication  of  such  notice. 

S  12.  If  the  owner  of  such  property  be  known  to  the  distrainer,  or  whm  to  bo 
if  any  person  be  known  to  him  as  claiming  any  interest  in  such  pro-  Twmu^ 
perty,  and  if  such  owner  or  person  reside  within  the  county,  the  dis- 
trainer shall  also  serve  a  copy  of  such  notice,  within  two  days  after  the 
time  of  posting,  or  after  the  first  day  of  the  publication  thereof,  either 
personally  on  such  owner  or  person,  or  in  case  of  his  absence  from  his 
usual  or  last  place  of  residence,  by  leaving  the  same  at  such  residence, 
with  a  proper  person. 

S  13.  If  such  goods  and  chattels  be  not  removed,  and  if  the  dama-  when  the 
ges  so  certified,  with  the  fees  of  the  appraisers  and  the  ^expenses  of  !^ 
such  notice,  be  not  paid,  at  the  time  appointed  in  such  notice  for  the 
sale,  the  distrainer  shall  apply  to  the  sheriff  of  the  county,  or  one  of 
his  deputies,  or  to  any  constable  of  the  town,  to  sell  such  goods  and 
chattels,  and  shall  make  and  deliver  to  such  ofiicer,  an  afiidavit  show- 
ing his  compliance  with  the  provisions  of  this  Title,  and  the  original 
certificate  of  the  appraisers. 

S  14.  Such  officer  shall  thereupon  proceed  and  sell  the  goods  and  saie  how 
chattels  so  distrained,  in  the  same  manner  as  on  executions  against 
personal  property  in  civil  cases,  and  with  the  like  authority  and  effect, 
and  shall  be  entitled  to  the  same  fees  for  his  services. 

S  15.  From  the  proceeds  of  such  sale,  such  officer  shall  retain  his  AopUcaUon 
own  fees,  and  shall  pay  to  the  distrainer  the  amount  of  the  damages^so  of  Lie. 
certified,  and  the  expenses  of  such  notices,  and  also  all  expenses  that 
may  have  been  necessarily  incurred,  in  the  safe  keeping  and  preserva- 
tion of  such  property  ;  which  expenses  shall  be  ascertained  and  certi- 
fied by  any  judge  of  the  county  courts,  or  by  a  justice  of  the  peace  of 
the  county. 

S  16.  If  any  balance  shall  remain,  such  officer  shall  pay  the  same  surpiiuto 
to  the  county  treasurer,  for  the  use  of  the  owner  of  such  property,  or  iSw!^*"*' 
his  legal  representatives. 

S  17.  Upon  the  application  of  the  owner  of  such  property,  or  his  t©  bo  paid 
representatives,  to  tli^  court  of  common  pleas  of  the  county,  and  on 
due  proof^  by  affidavits,  of  such  ownership,  the  said  court  shall  order 
such  balance  to  be  paid  to  such  owner,  or  his  representatives,  by  the 
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TITLE  11.  cause  the  beasts  distrained  to  be  put  in  the  nearest  pound  in  the  same 
^'^^^'^^^  county,  if  there  be  one,  there  to  remain  until  the  sanie  be  sold,  as 
herein  after  directed,  or  until  replevied,  according  to  law,  or  until  the 
damages  so  certified,  and  the  fees  of  the  fence-viewers  and  pound- 
master,  be  paid ;  and  he  shall  deliver  the  certificate  of  the  fence-view- 
ers to  the  keeper  of  such  pound.  The  owner  of  such  beasts  may  give 
them  their  feeding,  without  disturbance. 

Sale  of  S  5.  The  pound-masters  of  the  several  cities  and  towns  of  this  state, 

liee.^'  ^^'  shall  receive  and  keep  the  beasts  so  delivered  to  them,  in  the  public 
pound,  and  unless  the  same  shall  be  replevied  or  discharged,  accord- 
ing to  law,  within  six  days,  such  pound-master  shall  sell  such  beasts, 
or  so  many  of  them  as  shall  be  necessary,  at  public  vendue,  giving 
forty-eight  hours'  notice  of  such  sale,  by  advertisement,  to  be  fixed 
up  at  such  pound,  and  at  the  nearest  public  place.*^ 

Anpiieation  ^  6.  From  the  proceeds  of  such  sale,  the  pound-master  may  retain 
of  m!o.  sufficient  to  pay  the  amount  of  his  fees  and  his  charges  for  keeping 
such  beasts,  and  the  charges  of  such  sale ;  and  he  shall  pay  to  the  per- 
son impounding  such  beasts,  the  damages  so  certified,  with  the  fees 
of  the  fence-viewers  ;  and  if  there  be  any  surplus,  the  same  shall  be 
paid  to  the  owner  of  such  beasts.  If  no  owner  appear  within  one 
year  ailer  such  sale,  and  claim  such  surplus,  the  same  shall  be  paid 
to  the  overseers  of  the  poor  of  such  city  or  town,  for  the  use  of  the 
poor  thereof.®*' 

BM<ta  whon      S  7.  Every  pound-master  with  whom  any  beasts  shall  be  impotmd- 
c£i^^     ^)  shall  discharge  such  beasts,  on  being  paid, 

1.  The  amount  of  the  damages  so  certified  by  the  fence-viewers: 

2.  The  fees  of  the  fence-viewers : 

3.  The  fees  of  the  pound-master,  with  his  reasonable  charges  for 
feeding  such  beasts,  if  fed  by  him,  not  exceeding  six  cents  fi>r  each 
beast,  for  every  twenty-four  hours.®'' 

KMpiDff  in-       S  8.  When  any  person  shall  be  authorised  by  law  to  distrain  any 
!^^       inanimate  goods  or  chattels  doing  damage,  he  shall  keep  the  same  in 

some  safe  and  convenient  place,  until  the  damage  shall  be  appraised, 

and  the  goods  be  sold  or  otherwise  disposed  of. 

ApprakiDg       S  9.  He  shall  apply  to  any  two  fence-viewers  of  the  town,  to  ap- 
.  ^"»««~.*«*p|^ajse  the  damages  sustained  by  him;  who  shall  proceed  therein, in 
the  same  manner  and  with  the  same  powers,  as  herein  before  provid- 
ed, with  respect  to  cattle  doing  damage ;  and  in  addition,  they  shaD 
estimate  and  certify  the  value  of  the  property  distrained. 

NoUettobo      S  10.  The  distrainer  shall  afiix  a  notice  in  three  public  plaoesof 
'''***^        the  town,  for  ten  days,  as  follows : 

1.  Specifying  therein  the  property  distrained,  and  the  amoooto* 
damages  certified : 

(95)  2R.L.p.lS4,§21. 
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8.  Requiring  the  owner  of  such  property  to  redeem  and  remove  the  tftle  u. 
lame,  before  the  day  therein  appointed  for  the  sale  thereof:  v-^^r^/ 

8«  Stating  that  such  property  will,  on  some  day,  at  least  ten  days 
from  the  day  of  the  first  posting  thereof,  be  sold,  to  pay  such  damages, 
and  the  costs  and  charges  of  the  proceedings. 

S  1 1 .  If  the  value  of  the  property  distrained,  as  certified  by  the  ap-  when  to  b« 
praisers,  exceed  fifty  dollars,  the  distrainer  shall  publish  a  notice  in  p^***"*^* 
the  nearest  newspaper,  once  in  each  week,  for  four  weeks,  similar  to 
that  required  in  the  last  section,  except  that  the  time  of  sale  shall  be 
at  least  thirty  days  fiom  the  day  of  the  first  publication  of  such  notice. 

S  12.  If  the  owner  of  such  property  be  known  to  the  distrainer,  or  wben  to  bo 
if  any  person  be  known  to  him  as  claiming  any  interest  in  such  pro-^er.^'^ 
perty,  and  if  such  owner  or  person  reside  within  the  county,  the  dis- 
trainer shall  also  serve  a  copy  of  such  notice,  within  two  days  after  the 
time  of  posting,  or  after  the  first  day  of  the  publication  thereof,  either 
personally  on  such  owner  or  person,  or  in  case  of  his  absence  from  his 
usual  or  last  place  of  residence,  by  leaving  the  same  at  such  residence, 
with  a  proper  person. 

S  13.  If  such  goods  and  chattels  be  not  removed,  and  if  the  dama-  when  ab 
ges  80  certified,  with  the  fees  of  the  appraisers  and  the  ^expenses  otZd, 
such  notice,  be  not  paid,  at  the  time  appointed  in  such  notice  for  the 
sale,  the  distrainer  shall  apply  to  the  sheriff  of  the  county,  or  one  of 
his  deputies,  or  to  any  constable  of  the  town,  to  sell  such  goods  and 
chattels,  and  shall  make  and  deliver  to  such  ofiicer,  an  affidavit  show- 
ing his  compliance  with  the  provisions  of  this  Title,  and  the  original 
certificate  of  the  appraisers. 

S  14.  Such  officer  shall  thereupon  proceed  and  sell  the  goods  and  saiebow 
chattels  so  distramed,  m  the  same  manner  as  on  executions  agamst 
personal  property  in  civil  cases,  and  with  the  like  authority  and  effect, 
and  shall  be  entitled  to  the  same  fees  for  his  services. 

S  15.  From  the  proceeds  of  such  sale,  such  officer  shall  retain  his  AopUcation 
own  fees,  and  shall  pay  to  the  distrainer  the  amount  of  the  damages^o  of  aaie. 
certified,  and  the  expenses  of  such  notices,  and  also  all  expenses  that 
may  have  been  necessarily  incurred,  in  the  safe  keeping  and  preserva- 
tion of  such  property  ;  which  expenses  shall  be  ascertained  and  certi- 
fied by  any  judge  of  the  county  courts,  or  by  a  justice  of  the  peace  of 
the  county. 

S  16.  If  any  balance  shall  remain,  such  officer  shall  pay  the  same  surplus  to 
to  the  county  treasurer,  for  the  use  of  the  owner  of  such  property,  or  mw7*^" 
his  legal  representatives. 

S  17.  Upon  the  application  of  the  owner  of  such  property,  or  his  t©  he  paid  to 
representatives,  to  the  court  of  common  pleas  of  the  county,  and  on 
due  proof,  by  ^davits,  of  such  ownership,  the  said  court  shall  order 
«uch  balance  to  be  paid  to  such  owner,  or  his  representatives,  by  the 
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TITLE  11.  county  treasurer,  after  deducting  a  commission  of  five  per  cent,  for  re- 
^•^^^^"^^  ceiFingy  keeping  and  paying  over  the  same. 

^!r?e  k!^  S  18.  If  upon  such  application,  the  court  entertain  any  doubt  of  the 
quu«d.  ownership  of  such  property,  before  ordering  such  balance  to  be  paid 
over,  they  shall  require  the  claimant  to  execute  a  bond  to  the  people 
of  this  state,  in  a  penalty  at  least  double  the  amount  of  such  balance, 
and  with  sureties  to  be  approved  by  such  court,  conditioned  that  he 
will  pay  to  any  person,  who,  in  an  action  on  such  bond,  commenced 
within  two  years  from  its  date,  shall  establish  his  right  to  such  balance, 
or  to  any  part  thereof,  the  amount  to  which  he  shall  show  such  right, 
with  interest. 

b"*^**"^     S  19.  Any  person  claiming  such  balance,  or  any  part  thereof  may 
riuiiMiiti.     prosecute  such  bond,  in  the  name  of  the  people  of  Uiis  state,  on  the  re- 
lation of  such  person,  who  shall,  in  all  respects,  be  deemed  the  plain- 
tiff  therein,  and  be  liable  for  the  costs.     If  he  establish  his  right  to  such 
balance,  or  any  part  thereof,  in  such  action,  he  shall  be  entitled  to  re- 
cover such  amount,  with  interest,  as  damages  to  be  assessed  for  a  breach 
of  such  condition,  with  costs  of  suit     The  proceedings  thereon  shall 
be  the  same  as  in  other  actions  on  bonds,  with  conditions  other  than 
for  the  payment  of  money.     But  no  judgment  in  favor  of  the  defend- 
ants, shall  be  a  bar  to,  or  in  any  way  aSect,  any  action  that  may  be 
brought  on  such  bond,  by  any  other  person  than  the  plaintiff  against 
whom  such  judgment  shall  have  been  obtained. 

^**^i"di'"      ^  ^^'  W^^">  ^7  ^^  provisions  of  any  statute,  any  officer  is  author- 

traininj.      [^  {q  distrain  on  any  property,  for  any  purpose  whatever,  and  no 

special  provision  shall  be  otherwise  made,  he  shall  cause  at  least  five 

days'  notice  of  sale  of  such  property  to  be  given,  by  posting  the  same 

in  three  public  places  of  the  town,  where  such  sale  shall  be  made. 

PropcrtTto        S  21.  Before  making  any  such  sale,  such  officer  shall  also  cause 
'  the  property  distrained,  to  be  appraised  by  three  disinterested  freehold- 
ers of  the  town,  on  oath ;  and  such  appraisal,  with  an  inventory  of 
the  property  distrained,  shall  be  certified  by  the  appraisers  in  writing- 

n'JTb  *offi*  ^  ^^'  ^^^^^^  ^^^  ^y®  ^^^  ^^y  ^^^^  ^l®j  ^®  officer  making  the 
same  shall  file  in  the  office  of  the  clerk  of  the  town  or  city,  where  such 
sale  was  made, 

1.  His  own  affidavit,  specifying  the  cause  of  such  distress,  and  the 
amount  of  the  penalty,  tax,  duty  or  other  sum,  for  which  the  sain^ 
was  made : 

2.  Proof,  by  affidavit,  of  the  notice  herein  required,  having  been 
given: 

3.  The  inventory  and  certificate  of  the  appraisers: 
Which  papers,  when  so  filed,  shall  be  presumptive  evidence  of  th^ 

facts  therein  contained. 


cer. 


oiAP.  Tin.]      THE  STATE  OF  NEW-YORK.  521 

S  SS.  Unless  the  provisions  of  the  last  section  are  complied  with,  TrrLsis. 
within  the  time  therein  required,  such  officer  shall  forfeit  to  the  own-  ^^J|^)^^^^ 
er  of  the  property  sold,  twenty-five  dollars.  "  net toct. 

S  24.  From  the  proceeds  of  any  such  sale,  such  officer  shall  be  au-  Proeeadi  or 
tfaorised  to  deduct  and  retain  the  expenses  of  such  appraisal,  certifi-  appu«d. 
cate,  notice,  proof  and  affidavits,  and  of  the  filing  the  same,  as  herein 
required.  And  the  residue  of  such  proceeds,  after  satisfying  the  pe- 
nalty, tax,  duty  or  other  sum,  for  which  such  sale  was  made,  shall  be 
paid  within  ten  days  after  such  sale,  to  the  treasurer  of  the  county,  for 
the  use  of  the  owners  of  such  property. 

S  25.  The  same  proceedings  shall  be  had  by  such  owner,  to  obtain  Owmn  how 
(he  money  so  paid  over,  as  are  herein  before  provided,  in  the  case  of  piu^ 
distress  on  inanimate  property  doing  damage,  and  the  said  provisions 
shall  apply  in  all  respects  to  such  monies  and  such  proceedings. 


TITLE  XII. 

OF  THE  ACTION  OF  REPLEVIN. 

Ssc.  1.  RepleTin  for  goods  wrongfully  taken  or  detmined. 

%  Sxeoiton  and  othen  entitied  to  trespast,  Boay  Inring  repkTin. 
S.  In  what  county  action  to  be  laid. 

4.  Ifot  to  lie  for  property  seized  for  taxes,  fines,  &c. 

&  Nor  for  pn^rty  taken  by  execution,  except  in  certain  cases. 

&  To  be  conunenced  by  writ;  form  thereof. 

7.  Writ  not  to  be  executed  without  affidayit  and  bond. 

5,  AerilT  how  to  execute  writ  and  summon  defendant.  \ 
9.  Summons  how  serred  on  defendant. 

10.  When  sheriff  to  break  open  houses,  &c.  to  seize  property. 

11.  When  defendant  to  be  arrested. 

12.  To  be  discharged  on  giving  bond ;  its  contents. 

15.  Proceedings  on  claim  of  property;  jury  to  be  summoned. 

14.  Notice  to  parties;  proceedings  before  jury.  - 

16.  Witnesses  how  compelled  to  attend;  to  be  sworn  by  sheriff. 

16.  If  jury  find  against  claimant,  property  to  be  delirered  to  plaintiff. 

17.  When,  if  jury  find  for  claimant. 

18.  Penalty  on  sheriff  delirering  where  property  is  claimed,  without  inquiry  by  jury. 

19.  Plaintiff  may  proceed  although  goods  not  delirered. 

20.  Return  to  writ,  affidarit  and  names  of  sureties,  &c. 
m.  Manner  of  executing  writ,  to  be  returned,  &c. 

22.  Sureties  of  defendant,  when  taken,  to  be  returned. 
28.  Plaintiff  may  except  to  such  sureties;  proceedings. 

24.  Bail  to  action  to  be  put  in  on  exception. 

25.  Upon  ne^ct,  proceedings  against  sheriff,  and  by  him. 

26.  Sureties  on  the  arrest  to  be  bail  to  action,  if  no  exception  be  made- 

27.  If  no  exception,  sheriff  exonerated;  bond  how  held  by  him 

28.  Defendant  may  except  to  sureties  given  by  plaintiff! 

29.  How  such  sureties  to  justify,  or  others  to  be  substituted.' 

20.  Un^  de&ttlt,  judgment  of  discontinuance,  &c.  to  be  rendered. 

81.  How  relieved  at  term  next  after  default. 

22.  Sheriff  exonerated  if  sureties  not  excepted  to.  Sic. 

15.  Liability  of  sheriff  if  sureties  do  not  justify,  &c. 

84.  Defendant's  appearance  when  to  be  entered  by  clerk. 

86.  Declaration,  rule  to  plead,  &c. 

86L  Form  of  declaration  in  certain  cases. 

87.  Pbee  of  taking  need  not  be  stated,  except  in  certain  cases. 
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TITLB  It.     Ssc  88.  Pleadings  by  defendant. 

^^y<^^  89.  Pica  when  wron^nl  taking  is  alleged;  its  ttteei. 

40.  Plea  when  detention  only  aDeged;  iu  effect. 

41.  Plea  in  case  of  replerin  for  property  distrained  for  rest. 

42.  Plea  in  repleyin  for  chattels  distrained  for  doing  damage. 

43.  Aid  prayer  abolished;  landlord  may  defend. 

44.  Notice  of  special  matter  may  be  giyen  by  defendant. 

45.  PlaintilTmay  apply  several  matters  to  ayowry,  &c. 

46.  Blither  party  may  notice  for  trial;  judgment  for  nonsuit. 

47.  Plaintiff's  damages  for  taking  or  detaining;  how  assessed. 

48.  Value  of  property  taken  to  be  assessed. 

49.  Judgment  for  plaintiff  when  goods  not  delivered  to  him. 
60.  Contents  of  e^cecution  upon  such  judgment. 

51.  Duty  of  sheriff  in  executing  execution,  &c. 

52.  When  execution  against  the  body  to  issue. 

68  &  54.  Judgment  for  defendant,  when  property  has  been  delivered. 

65.  Defendant  may  elect  to  take  judgment  for  value  of  property. 

66.  Judgment  for  defendant  when  property  distrained  for  rent. 

67.  Judgment  for  defendant  when  cattle  distrained  for  damage. 
58.  Remedy  on  bond  of  plaintiff  not  affected  by  election,  he. 
69.  Notice  of  executing  writs  of  inquiry,  how  and  when  given. 

60.  Judgment  for  defendant  where  property  is  not  replevied. 

61.  Judgments  in  replevin  to  be  liens,  &c. 

62.  When  return  awarded,  property  not  to  be  replevied  again,  ice 

63.  Writs  of  withernam  and  second  deliverance  abolished. 

64.  When  defendant  may  sue  bond  of  plaintiff. 

66.  Proceedings;  measure  of  damages  to  be  recovered. 

66.  Evidence  in  mitigation  of  damages  in  certain  cases.  ;; 

67.  When  sheriff  is  a  party,  process  by  whom  executed. 

68.  Removal  of  replevin  firom  conunon  pleas  to  supreme  court. 

wbrarepic-      $  1.  Whenever  any  goods  or  chattels  shall  have  been  wrongfullf 
brou^i      distrained,  or  otherwise  wrongfully  taken,  or  shall  be  wrongful]^  de- 
tained, an  action  of  replevin  may  be  brought  for  the  recovery  thereof 
and  for  the  recovery  of  the  damages  sustained  by  reason  of  such  un- 
just caption  or  detention,  except  in  the  cases  herein  after  specified.** 

By  «wwi.  3  2.  Whenever  by  any  statute,  executors  or  other  persons,  suing 
in  the  right  of  another,  are  authorised  to  maintain  actions  of  tiespus 
for  any  personal  property,  wrongfully  taken,  such  persons  may  main- 
tain actions  of  replevin  for  such  property. 

When  action     S  3.  Whenever  an  action  of  replevin  shall  be  brought  for  the  re- 

^^  covery  of  goods  or  chattels,  distrained  for  any  cause,  it  shall  be  laid 

in  the  county  in  which  the  distress  was  made,  and  not  elsewhere ;  in 

other  cases  the  action  shall  be  laid  and  tried  in  like  manner  as  actioos 

of  trespass  for  injuries  to  personal  property. 

Not  to  lie  in  S  4.  No  replevin  shall  lie  for  any  property  taken  by  virtue  of  any 
warrant  for  the  collection  of  any  tax,  assessment  or  fine,  in  pursuance 
of  any  statute  of  this  state.^ 

lb.  when  u-      S  5.  No  replevin  shall  lie  at  the  suit  of  the  defendant  in  any  exe- 

eutioii.        cution  or  attachment  to  recover  goods  or  chattels  seized  by  virtue 

thereof,  unless  such  goods  and  chatteb  are  exempted  by  law  from  such 

execution  or  attachment ;  nor  shall  a  replevin  lie  for  such  goods  a 

(96)  1  R.  L.  p.  91,  §  1.    (97)  lb.  §  12. 
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chatteb  at  the  suit  of  any  other  person,  unless  he  shall,  at  the  time,  title  » 
have  a  right  to  reduce  into  his  possession  the  goods  taken. 

S  6.  Actions  of  replevin  shall  hereafter,  in  all  cases,  be  commenced  To  im 
by  wnt,  which  shall  be  issued  out  of  the  court  in  which  it  shall  be  7"^: !?"» 
made  returnable,  and  shall  be  substantially  in  the  following  form : 
"The  People,  &c.     To  the  Sheriff,  &c. 

Whereas  A.  B.  complains  that  C.  D.  has  taken,  and  does  unjustly 
detain,  [or  ^  does  unjustly  detain,'  as  the  case  may  be,]  one  horse, 
one  cow,  and  five  sheep,  [or  ^one  silver  tankard,  one  mahogany  table, 
and  six  chairs,'  &c.,  particularly  describing  the  goods  and  chattels  to 
be  replevied,]  therefore,  we  command  you,  that  if  the  said  A.  B. 
shall  give  you  security,  as  required  by  law,  to  prosecute  his  said  com- 
plaint, and  to  return  the  aforesaid  goods  and  chattels,  if  return  there- 
of shall  be  adjudged,  and  to  pay  all  such  sums  of  money  as  may  be 
recovered  against  him  hereupon,  that  you  cause  the  same  goods  and 
chattels,  to  be  replevied  and  delivered  to  the  said  A.  B.  without  de- 
lay ;  and  also  that  you  summon^  the  said  C.  D.  to  appear  before  our 
justices  of  the  supreme  court  of  judicature,  at  the  Capitol  in  the  city 
of  Albany,  [or  *  before  the  judges  of  the  court  of  common  pleas,  &c.'] 
on  the  day  of  next,  [some  day  on  which  writs  in  per- 

sonal actions  may  be  made  returnable,]  to  answer  the  said  A,  B.  in 
the  premises.  And  in  case  you^  can  not  find  the  aforesaid  goods  and 
chattels,  within  your  county,  so  as  to  replevy  the  same,  as  you  are 
above  commanded,  then  we  do  further  command  you,  that  you  take 
the  body  of  the  said  C.  D.,  and  that  you  have  him  before  our  said 
justices,  [or  '  the  said  judges,']  at  the  place,  and  on  the  day  above 
mentioned,  to  answer  the  said  A.  B.  in  the  premises.  Witness, 
&c." 

$  7.  Such  writ  shall  not  be  executed  in  any  case,  unless  the  fol-  Affidarit  and 
lowing  provisions  are  complied  with  :  •d. 

1.  An  affidavit  must  be  made  by  the  plaintiff  in  the  action,  or  by  conteotior 
some  one  in  his  behalf,  stating  that  the  plaintiff  in  such  action,  is  the 
owner  of  the  property  described  in  the  writ,  or  that  he  is  then  law- 
fully entitled  to  the  possession  thereof,  and  that  the  same  has  not  been 
taken  for  any  tax,  assessment  or  fine,  levied  by  virtue  of  any  law  of 
this  state ;  nor  seized  under  any  execution  or  attachment  against  the 
goods  and  chattels  of  such  plaintiff,  liable  to  execution.  The  affida- 
vit must  be  sworn  to  before  some  proper  officer,  and  must  be  annex- 
ed to  or  delivered  with  the  writ : 

8.  The  plaintiff  in  the  action,  or  some  one  in  his  behalf,  shall  exe-^J~«»«' 
cute  a  bond  to  the  sheriff,  or  other  officer,  to  whom  the  writ  is  direct- 
ed, with  the  addition  of  his  name  of  office,  with  sufficient  sureties  to 
be  approved  by  such  sheriff,  in  a  penalty  at  least  double  the  value  of 
the  property  specified  in  the  writ,  which  value  shall  be  ascertained 
by  the  oath  of  one  or  more  disinterested  witnesses,  to  be  sworn  and 
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TITLE  l^  examined  by  the  sheriflf.  Such  bond  shaU  be  conditioiied,  dnt  Ae 
^'^^^^'^  plaintiff  will  prosecute  the  suit  to  eflect,  and  without  delaj,  and  Ait 
if  the  defendant  recover  judgment  against  him  in  the  actioiiy  he  will 
return  the  same  property,  if  return  thereof  be  adj«M%ed,  and  will  pay 
to  the  defendant  all  such  sums- of  money  as  may  be  recoyered  agaiosi 
him,  by  such  defendant  in  the  said  action,  for  any  cause  whatever.** 

^Ilt**''''*  S  8.  Upon  receipt  of  the  writ,  and  of  the  affidavit  and  bond  above 
required,  the  sheriff  shall  forthwith  proceed  to  execute  the  writ,  by 
delivering  possession  of  the  property  named  therein,  to  the  plaintiff  or 
his  authorised  agent,  and  by  summoning  the  defendant  accOTdii^  to 
the  tenor  of  the  writ. 

^^p'^  S  9.  The  summons  shall  be  sen'ed  on  the  defendant,  by  delivering 
to  him  personally,  if  he  can  be  found,  a  brief  note  in  writing,  sigqed 
by  the  officer  serving  the  same,  and  stating  the  name  of  the  plaintiff 
in  the  writ,  and  of  his  attorney,  if  the  writ  be  prosecuted  by  ooey  tbe 
court  from  which  it  issued,  and  the  time  when,  and  place  where,  the 
defendant  is  required  to  appear :  if  he  cannot  be  found,  it  may  be  serv- 
ed by  leaving  at  his  usual  place  of  abode,  with  his  wife,  or  with  fome 
person  of  proper  age,  a  like  note  in  writing. 

B»»^^  o-  §  10.  If  the  property  to  be  replevied,  or  any  part  thereof,  be  aecnr* 
^^  '  ed  or  concealed  in  any  dwelling-house  or  other  building  or  enclosure, 
the  officer  shall  publicly  demand  deliverance  thereof,  and  if  the  same 
be  not  delivered  by  the  defendant  or  some  other  perscHi,  he  shall  cmm 
such  house,  building  or  enclosure  to  be  broken  open,  and  shall  nak^ 
replevin,  according  to  tbe  writ,  and  if  necessary,  he  shall  take  lo  his 
assistance  tbe  power  of  his  county.*^* 

wfac^de^oD.  S  II.  If  the  property  described  in  the  writ,  have  been  removed  or 
bixmmi-  concealed,  so  that  the  sheriff  can  not  make  delivery  thereof,  he  diall 
arrest  the  body  of  tbe  defendant,  and  keep  him  in  his  custody,  in  tbe 
same  manner  as  on  a  capias  ad  respondendum  in  a  personal  action, 
until  he  shall  execute  the  bond  prescribed  in  the  next  section,  or  bt 
otherwise  legally  discharged. 

ToUiTif.  ^  1^*  ^^  defendant  shall  be  entitled  to  be  dischai^ged  from  socb 
^^i^  arrest,  at  any  time  before  final  judgment  shall  be  had  in  the  cause, 
upon  executing  to  the  officer  who  shall  have  made  such  arrest,  with 
the  additi(m  of  his  name  of  office,  a  bond  in  a  penalty  at  least  doable 
the  value  of  the  property  described  in  the  writ,  as  such  value  shall 
have  been  ascertained  by  such  officer,  in  the  manner  herein  before  pre- 
scribed, with  such  sureties  as  shall  be  approved  by  such  officer,  con- 
ditioned that  such  defendant  shall  abide  the  order  and  judgment  of  the 
court  in  such  action,  and  that  he  will  cause  special  bail  to  the  action 
to  be  put  in,  if  the  same  be  required. 

(98)1R.  L.p.91,§4&a    (99)Ib.§8. 
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$  IS.  If  the  defendant,  br  any  other  person  who  may  be  in  posses-  titlbi* 
sion  of  the  goods  and  chattels  specified  in  the  writ,  shall  claim  pro-  ^J^^^^^ 
perty  therein,  or  in  any  part  thereof,  and  shall  pay  to  the  sheriff  his  ?^l^^ 
fees,  and  the  fees  of  the  jury  for  trying  such  claim,  the  sheriff  shall 
take  the  goods  described  in  the  writ,  and  detain  them  in  his  custody ; 
and  shall  forthwith  summon  a  jury  to  appear  before  him  at  such  time 
and  place  as  he  shall  specify,  which  time  shall  be  within  two  days 
thereafter,  to  try  the  validity  of  such  claim. 

S  14.  The  sheriff  shall  give  notice  to  the  parties,  their  agents  or  ^J^JJiUl 
attomies,  of  the  time  and  place  at  which  such  jury  will  appear;  at 
which  time,  he  shall  swear  the  jury,  and  such  proofs  and  allegations 
as  the  parties  may  produce,  shall  be  submitted  to  them. 

S  15.  Process  of  subpoena  may  be  issued  under  the  seal  of  the  court  Attendant 
in  which  the  action  is  pending,  to  compel  the  attendance  of  any  wit-swewing 
ness  before  the  sheriff  and  the  jury,  in  the  same  manner,  and  with  the 
like  effect,  as  upon  the  execution  of  writs  of  inquiry  in  personal  ac- 
tions; and  the  sheriff  shall  have  power  to  administer  oaths  to  the  wit- 
nesses produced. 

S  16.  If  by  their  inquisition,  the  jury  find  that  the  property  in  such  wbm  pro* 
goods  and  chattels  is  not  in  the  person  claiming  them,  the  sheriff  shall  deiirered  to 
forthwith  make  deliverance  thereof  to  the  plaintiff  in  the  replevin. 

S  IT.  If  the  jury  find  that  the  property  in  such  goods  and  chattels  ib.ifiaf7fio4 
is  in  the  person  who  shall  have  made  such  claim,  the  sheriff  shall  not  ''^ 
deliver  the  same,  unless  the  plaintiff  in  such  replevin  shall  indemnify 
such  sheriff  to  his  satisfaction,  for  delivering  the  property  claimed,  and 
shall  refund  to  such  claimant  the  fees  of  the  sheriff  and  jury,  required 
to  be  paid  by  him  as  aforesaid ;  in  which  case,  the  sheriff  may  deliver 
the  said  property  to  such  plaintiff. 

S  18.  Any  sheriff  or  other  officer  to  whom  a  writ  of  replevin  may  Penau^vB 
be  delivered,  who  shall  deliver  to  the  plaintiff  any  goods  and  chattels****'^ ' 
which  shall  have  been  claimed  as  above  provided,  with  due  notice  of 
such  claim,  and  before  the  same  is  inquired  into  and  decided  accord- 
ing to  law,  shall  forfeit  to  the  person  making  such  claim,  two  hundred 
and  fifty  dollars,  besides  being  liable  for  all  damages  which  such  per- 
son may  have  sustained  by  such  delivery ;  which  damages  may  be 
recovered  in  the  same  action,  or  in  another  suit,  at  the  election  of  the 

5  19.  If  the  goods  and  chattels  specified  in  any  writ  of  replevin,  suutopco* 
have  not  been  delivered  to  the  plaintiff,  he  may  proceed  in  the  action,  touf<!Le!^ 
for  the  recovery  of  the  said  goods  and  chattels  or  the  value  thereof. 

S  20.  The  sheriff  shall  return  the  writ  at  or  before  the  return  day  Retnm  to 
thereof;  and  shall  annex  thereto,  and  transmit  therewith,  the  affidavit 
to  him  delivered,  together  with  the  names  of  the  persons  who  were 

(100)  1  R.  L.  p.  91,  §  «. 
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TITLE  j&  smeties  in  the  bond  taken  by  him  for  the  pfadnlii^  with  Aeir  wtSr 
^"^^^^^^^  tions,  occupations,  and  jdaces  of  residence. 

^  S  21.  The  sheriff  shall  state  in  his  return,  in  what  manner  he  hv 

executed  the  writ ;  and  if  the  goods  and  chattels  specified  thndfe 
shall  not  have  been  repleyied,  he  shall  state  in  such  retoro  the  caosa 
of  his  omission  to  make  deliyerance  thereof. 

sonciM  or       S  22.  If  the  defendant  shall  have  been  arrested,  and  shall  hare 

beraturoed.  bceu  discharged  from  such  arrest  upon  the  executi<m  of  the  bond 

herein  before  provided,  the  sheriff  shall  also  return  the  names  of  the 

sureties  in  such  bond,  with  their  additions,  occupations  and  place  of 

residence. 

EzMiAioaio  S  23.  The  plaintiff  may  except  to  the  sufficiency  of  such  sareties^ 
within  the  same  time,  and  in  like  manner,  as  is  provided  by  law,  for 
excepting  to  bail  in  personal  actions ;  and  be  shall  give  the  like  Wh 
tice  thereof. 

Bau  to  ae^  S  24.  Within  twenty  days  after  the  notice  of  such  exception,  good 
special  bail  to  the  action  shall  be  put  in ;  and  the  bail  shall  justify,  in 
the  same  manner  and  within  the  same  time,  as  prescribed  by  law  ia 
personal  actions. 

Howeom-  $  25.  If  such  bail  shall  not  be  put  in  as  above  directed>  the  partf 
0Mdu«i?"^  making  such  exception  may  proceed  against  the  sheriff,  in  the  sasw 
manner  as  in  cases  of  arrest  in  personal  actions ;  and  the  sheriff  shiU 
have  the  same  rights,  and  be  subject  to  the  same  duties  and  obligatioiiS| 
and  may  in  like  manner  maintain  an  action  on  the  bond  taken  by  hinu 
And  all  such  proceedings  and  actions,  shall  be  subject  to  the  provir 
sions  of  law  concerning  attachments  against  sheriffs,  for  not  putting 
in  bail  in  personal  actions,  and  concerning  actions  by  sheriffi  upoa 
bonds  taken  by  them  on  the  arrest  of  a  defendant  in  personal  actions. 

MThen  tare-  S  26.  If  uo  cxceptiou  shall  havo  been  entered  to  the  bail  takm  on 
Jmrbaii  to  tho  arrost  of  the  defendant,  such  bail  shall  be  deemed  special  bail 
^^'^'^  to  the  action,  liable  in  the  same  manner  and  in  the  same  cases,  asd 
to  the  same  extent,  as  such  bail  in  personal  actions ;  and  such  bail| 
and  any  special  bail  that  may  be  put  in,  in  such  action,  shall  have  tbe 
same  right  tp  surrender  their  principal,  and  with  the  like  effect,  as  io 
other  actions ;  and  all  the  provisions  of  law  concerning  special  bail  in 
other  actions,  shall  apply  to  such  bail. 

shtriff  wUd  S  27.  If  no  exception  shall  have  been  entered  as  herein  directed, 
to  the  sureties  taken  by  the  sheriff  on  the  arrest  of  the  defendant,  sucb 
sheriff  shall  be  discharged  and  exonerated  from  all  liability  for  the  so^ 
ficiency  of  such  sureties ;  and  the  bond  shall  thenceforth  be  held  bj 
him  for  the  security  of  the  plaintiff,  and  shall  be  assigned  by  such 
sheriff  to  such  plaintiff,  or  his  representatives,  upon  their  request,  in 
the  cases  herein  after  prescribed. 
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S  ^88.  The  ^Bfendant  in  tmj  action  of  replerin,  may  except  to  the  titI'B  i^ 
sufficiency  of  the  sureties  taken  of  the  plaintiff,  by  the  sheriff  upon  the  ^^JJ^Y^]^ 
receipt  of  the  writ     Such  exception  shall  be  made  within  twenty  [JlJj^jf** 
days  after  the  return  of  the  writ,  ami  the  like  notice  shall  be  given  to 
(btf  /sheriff,  and  to  the  plaintiff,  as  prescribed  by  law  in  the  case  of  ex- 
cepti<m  to  bail  taken  on  the  arrest  in  personal  actions. 

S  29-  Within  twenty  days  after  the  service  of  such  notice  of  ex- Jostifyiofby 
ception  on  the  sheriff,  the  sureties  in  the  bond  so  executed  by  the  •ondeL^ 
plaintiff,  shall  justify,  by  making  an  affidavit  that  each  of  them  is  a 
householder,  worth  double  the  amount  of  the  penalty  of  such  bond, 
oVer  and  above  all  demands ;  or  within  the  same  time,  a  new  bond, 
simifcor  to  that  herein  required  of  a  plaintiff  prosecuting  a  writ  of  re- 
plevin, shall  be  executed  by  such  plaintiff,  with  new  sureties,  who 
shall  justify  in  the  same  manner  herein  provided.  Such  affidavits 
and  such  bond,  when  executed,  shall  be  filed  in  the  office  of  a  clerk  of 
the  court ;  and  a  notice  thereof  shall  be  served  on  the  defendant,  or 
bis  attorney,  within  the  twenty  days  herein  specified. 

S  80.  If  such  sureties  shall  not  justify,  or  if  such  new  bond  shall  Jj55[*3J£„it 
not  be  executed  and  filed  and  notice  thereof  be  given  as  herein  pro-  ***  p^*»**^- 
Vided,  the  court  shall,  at  the  next  term  afler  such  default,  render  judg- 
ment of  discontinuance  against  the  plaintiff,  and  such  other  judgment 
as  die' state  and  nature  of  the  case  may  require,  in  order  to  restore  to 
the  diBfendant  the  property  replevied,  and  to  compensate  him  for  his 

S  SI-  But  the  court  may  allow  the  plaintiff  to  file  such  new  bond,  Uowreiiev- 
with  new  sureties,  who  shall  justify  in  tlie  same  manner  herein  pre- 
scribed, at  the  term  at  which  application  for  such  judgment  shall  be 
made,  on  such  reasonable  terms  as  the  court  shall  impose ;  and  upon 
such  bond  being  filed,  the  cause  shall  proceed. 

S  32.  If  no  exceptions  shall  have  been  entered  to  the  sureties  inifDoexc«p- 
the  bond  given  by  a  plaintiff  in  replevin,  as  herein  provided,  the  sheriff  ozoucraud. 
shall  be  discharged  from  all  liability  for  the  sufficiency  of  such  sure- 
ties ;  and  the  bond  of  the  plaintiff  shall  thenceforth  be  held  by  such 
sheriff  for  the  security  of  the  defendant,  and  shall  be  assigned  to  such 
defendant  or  his  personal  representatives,  if  judgment  be  rendered  for 
him  in  such  action. 

S  33.  If  such  exception  shall  have  been  made,  and  judgment  of  iiu  uabuuy 
discontinuance  shall  be  rendered  against  the  plaintiff  for  his  sureties  not  jouti^. 
not  justifying,  the  sheriff  shall  be  liable  to  the  defendant  for  the  suffi- 
ciency of  such  sureties,  as  now  provided  by  law ;  and  such  sheriff 
shall  be  entitled  to  the  same  remedy  on  the  bond  taken  by  him,  as  in 
cases  of  bonds  given  on  the  arrest  of  a  defendant  in  personal  actions ; 
and  all  the  provisions  of  law  respecting  actions  on  such  bonds,  and  re- 
specting the  staying  of  proceedings  against  the  sheriff,  shall  be  appli- 
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TfTLB  ifL  cable  to  actions  by  the  sherifT  on  such  replevin  bond,  and  Id  actions 
^*^^>^^^  against  him  in  relation  thereto. 

Rotoria^di,.      S  34.  If  the  sheriff  return  to  the  writ  of  replevin,  that  the  defaidant 
^i^Himaci^^  has  been  duly  summoned,  in  either  of  the  noodes  herein  before  pie> 

scribed,  or  that  he  has  taken  the  body  of  such  defendant,  the  clerk  of 

the  court  shall  thereupon  enter  the  appearance  of  such  defendant; 

and  thereafter  proceedings  shall  be  had  against  such  defendant,  as  if 

he  had  actually  appeared. 

DMUriuff,  S  35.  The  plaintiff  shall  declare  within  the  same  time,  and  in 
he  shall  neglect  so  to  do,  shall  be  liable  to  the  like  judgment  of 
continuance  as  in  personal  actions ;  and  upon  filing  a  declaration,  the 
plaintiff  shall  be  entitled  to  the  like  rule  to  plead,  and  notice  shall  be 
given  thereof,  in  like  manner  as  in  personal  actions. 

Form  of  a«-  S  36.  Where  the  original  taking  of  the  goods  is  not  complained  o( 
mIiS^mm.  but  the  action  is  founded  on  the  wrongful  detention  of  such  goods,  tbe 
declaration  shall  be  conformed  to  the  writ ;  and  shall  allege,  with  re- 
quisite certainty  of  time,  place  and  value,  that  the  defendant  received 
the  property  described  in  the  writ,  from  the  plaintiff,  or  from  someotber 
person,  (naming  him,)  to  be  delivered  to  the  plaintifi^  when  there- 
unto afterwards  requested ;  and  that  the  defendant  although  request- 
ed so  to  do,  has  not  delivered  the  same  to  the  plaintiff,  but  refuses  so 
to  do,  and  detains  the  same  property  to  the  damage  of  the  plaintiff 
And  where  the  action  is  founded  upon  the  wrongful  taking  and  deten- 
tion of  the  property,  but  such  property,  for  any  reason,  shall  not  have 
been  replevied  and  delivered  to  the  plaintiff,  the  declaration  shall  not 
only  allege  such  wrongful  taking,  but  shall  also  allege  that  the  de- 
fendant continues  to  detain  such  property. 

atiitin^  iiiftoe     5  ^T'  It  shall  not  be  necessary  for  the  plaintiff  to  state  in  his  de- 
••^«*kMw-     claration,  a  place  certain  within  the  town  or  village  as  that  where  tlie 

property  was  taken,  except  where  the  action  shall  be  brought  for  tbe 

recovery  of  goods  or  chattels  distrained. 

n»««vydc.      S  38.  The  defendant  shall  be  entitled  to  the  same  pleas  in  abate- 
itndaai.       jjjjent,  and  in  bar,  as  heretofore,  and  with  the  like  effect ;  and  he  may 
plead  as  many  several  matters  as  he  shall  think  necessary  for  his  de- 
fence.* 

ib.m«a#Q(yr  S  39.  When  tlie  wrongful  taking  of  the  property  described  in  tbe 
tSiHg^^  declaration,  is  complained  of  therein,  the  plea  of  the  general  issue 
shall  be,  as  heretofore,  that  tbe  defendant  did  not  take  the  goods  and 
chattels  described  in  the  declaration,  or  any  of  them,  in  manner  and 
form  as  the  plaintiff  has  alleged ;  and  such  plea  shall  put  in  issue  not 
only  the  taking  of  such  goods  and  chattels,  but  such  taking  in  tbe 
place  stated,  where  the  place  is  material. 


(1)  1 R.  L.  p.  619,  §  10. 
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S  40.  When  the  action  is  founded  on  the  wrongful  detention  of  the  title  kl 
goods,  and  the  original  taking  is  not  complained  of,  the  plea  of  the  ^^^^ 
general  issue  shall  be,  that  the  defendant  does  not  detain  the  goods  and  ^^non 
chattels  specified  in  the  declaration,  or  any  part  ther^f,  in  manner 
and  form  as  therein  alleged ;  and  such  plea  shall  put  in  issue  not  only 
the  detention  of  such  goods  and  chattels,  but  also  the  property  of  the 
plaintiff  therein. 

S  41.  Whenever  a  distress  shall  be  made  upon  any  lands  or  tene-  n>.  wbeapro- 
ments,  for  any  rents  or  services  issuing  out  of  such  lands  or  tenements,  tTaimd  for 
and  a  replevin  shall  be  brought  for  the  property  distrained,  the  de-  '^ 
fendant  may  avow  or  make  cognizance  generally,  that  the  plaintiflfin 
replevin,  or  other  tenant  of  the  lands  or  tenements  whereon  such  dis- 
tress was  made,  enjoyed  the  same  under  a  grant  or  demise,  or  by  any 
other  title,  at  a  certain  rent  or  by  certain  services,  during  the  time, 
wherein  the  rent  distrained  for  was  incurred,  which  rent  was  then 
and  still  remains  due ;  or  that  the  place  where  the  distress  was  taken, 
was  parcel  of  certain  tenements  for  which  the  rent  or  service  dis* 
trained  for,  was,  at  the  same  time  of  such  distress,  and  still  remains, 
due ;  without  further  setting  forth  the  grant,  tenure,  demise,  or  title 
of  the  landlord  or  lessor ;  and  without  naming  any  person  certain,  as 
the  tenant  of  such  lands  or  tenements. 

S  42.  In  an  action  of  replevin  for  beasts  or  chattels  distrained  for  ib.  whrndi*. 
doing  damage,  it  shall  be  a  good  justification  for  the  defendant  to  plead,  doing  da- 
avow,  or  make  cognizance,  that  he,  or  the  person  by  whose  com-  ""**** 
mand  he  acted,  was  lawfully  possessed  of  the  lands  and  tenements 
upon  which  the  distress  was  made ;  and  that  the  beasts  or  chattels 
distrained,  were,  at  the  time  of  such  distress,  doing  damage  therein ; 
without  setting  forth  a  title  to  such  lands  or  tenements. 

S  43.  No  aid-prayer  shall  be  allowed  in  any  action  of  replevin  Landlord 
hereafter  to  be  brought ;  but  any  persdh  having  an  estate  in  the  lands  £^f  °  ^  * 
or  tenements  upon  which  the  distress  in  question  was  made,  may, 
upon  special  cause  shown  to  the  court,  and  on  such  terms  as  it  shall 
think  equitable,  be  made  a  co-defendant  in  the  action,  or  be  permit- 
ted to  defend  the  same  separately,  as  the  case  may  require. 

S  44.  With  the  plea  denying  the  taking  or  detention  of  the  pro- Notica  with 
perty  claimed,  the  defendant  may  give  notice  of  any  matters  which,  ****** 
if  properly  pleaded  by  avowry,  cognizance  or  plea,  would  be  a  bar  to 
the  action,  and  which,  if  the  goods  have  been  replevied,  would  enti- 
tle him  to  a  return  thereof;  and  he  may  give  such  matters  in  evi- 
dence on  the  trial,  in  the  same  manner,  and  with  the  like  effect,  as  if 
the  same  had  been  so  pleaded. 

S  45.  The  plaintiff  may  plead  in  answer  to  any  avowry  or  cogni-  RtpikaUoii. 
zance,  as  many  several  matters  as  he  shall  think  necessary  for  his 
defence.^ 

(2)1R.  L.p.519,§ie. 
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TITLE  13.  ^  46.  After  issue  joined  in  any  action  of  replevin,  either  par^  may 
give  notice  of  trial.  Where  neither  party  shall  have  noticed  the 
cause  for  trial,  the  defendant  may  move  for  judgment  as  in  case  of 
non-suit)  in  the  same  manner  and  with  the  like  effect  as  in  personal 
actions. 

S  47.  If,  upon  the  trial  of  the  cause,  the  verdict  be  in  favor  of  the 
plaintiff,  the  same  jury  shall  assess  the  damages  which  he  has  sustain- 
ed by  the  unjust  taking  or  detention  of  the  property  replevied ;  but 
if  judgment  pass  for  the  plaintiff  by  default,  or  upon  an  issue  of  law, 
a  writ  of  inquiry  shall  be  awarded  to  the  sheriff  of  the  proper  couotj^, 
to  ascertain  his  damages  for  such  caption  and  detention. 

S  48.  It  shall  also  be  the  duty  of  the  jury  upon  such  trial  of  tbe 
cause,  or  on  the  execution  of  such  writ  of  inquiry,  as  the  case  may 
be,  to  assess  the  value  of  the  goods  and  chattels  specified  in  the  de- 
claration. 

J||^r"!>«nt  for  ^  49.  If  the  goods  and  chattels  specified  in  the  declaration,  shall 
Uvioggoodf.  not  have  been  replevied  and  delivered  to  the  plaintiff,  such  plaintiff^ 
in  case  he  shall  recover  judgment  upon  the  whole  record,  shall  be 
entitled,  in  addition  to  his  judgment  for  damages  and  costs,  to  a  far- 
ther judgment  that  such  goods  and  chattels  be  replevied  and  delivered 
to  him  without  delay  ;  or  in  default  thereof,  that  such  plaintiff  do  re- 
cover from  the  defendant,  the  value  of  such  goods  and  chattels,  as  the 
same  shall  have  been  assessed  by  the  jury  on  the  trial,  or  upon  the 
writ  of  inquiry. 

S  50.  The  execution  to  be  issued  upon  such  judgment,  shall  com* 
mand  the  sheriff  to  levy  the  plaintiff's  damages  and  costs,  of  the  good» 
and  chattels,  lands  and  tenements  of  the  defendant,  as  in  other  exe- 
cutions against  property ;  and  also  to  replevy  the  goods  and  cbafttdft 
described  in  the  declaration,  which  shall  also  be  specified  in  the  exe> 
cution,  and  to  deliver  them  to  the  plaintiff,  if  they  can  be  found  within 
his  county ;  and  if  the  same  cannot  be  so  found,  then  that  he  levy  tbe 
value  of  such  goods  and  chattels,  specifying  the  same,  together  with 
the  aforesaid  damages  and  costs,  of  the  goods  and  chattels,  lands  and 
tenements  of  the  defendant,  as  above  provided. 

S  51.  The  sheriff  shall  proceed  in  the  same  manner  to  collect  anj 
monies  directed  to  be  collected  upon  such  execution,  as  upon  execu- 
tions against  property  in  personal  actions,  and  he  shall  possess  the 
same  powers  in  respect  to  the  replevying  of  the  property  described 
therein,  as  are  herein  provided  upon  the  execution  of  writs  of  repb- 
vin.  If  the  goods  and  chattels  described  in  the  execution,  are  reple- 
vied and  delivered  to  the  plaintiff,  they  shall  be  irrepleviable. 

S  52.  If  any  execution  issued  under  the  last  preceding  sectioDf 
{^^     shall  be  returned  unsatisfied  in  whole  or  in  part,  the  plaintiff  shall  be 
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entitled  to  an  execution  against  the  body  of  the  defendant;  opoa 
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wUch  the  like  proceedings  diall  be  had,  and  with  the  like  efiect,  as  title  i% 
upon  executions  against  the  body  in  personal  actions.  v^^r^/ 

S  63.  If  the  property  specified  in  the  writ  have  been  delivered  to  judgment  for 
the  plaintiff,  and  the  defendant  recover  judgment  by  discontinuance  or  noMSTe^fcc^ 
non-suit,  such  judgment  shall  be,  that  the  defendant  have  return  of  the 
goods  and  chattels  replevied,  unless  he  shall  elect  to  waive  such  re- 
turn pursuant  to  any  of  the  provisions  herein  after  contained ;  and  al- 
so that  he  recover  the  damages  sustained  by  him  by  reason  of  the  de- 
tention of  such  goods  and  chattels,  which  damages  shall  be  assessed  by 
a  writ  of  inquiry. 

S  54.  Whenever  a  defendant  shall  obtain  judgment  by  default,  or  in  it.  after 
any  other  manner  after  having  pleaded  any  matter,  which,  if  admitted  ***  *"* 
by  the  plaintiff,  would  be  sufficient  in  law  to  entitle  such  defendant 
to  a  return  of  the  property  replevied,  he  shall  be  entitled  to  the  like 
judgment  as  provided  in  the  last  section. 

S  55.  The  defendant,  whenever  he  shall  be  entitled  to  a  return  of  Execution  or 
the  property  replevied,  instead  of  taking  judgment  for  such  return  asdeSSiV  ' 
above  provided,  may  take  judgment  for  the  value  of  the  property  re- 
plevied ;  in  which  case,  such  value  shall  be  assessed  by  the  jury  on 
the  trial,  or  by  a  writ  of  inquiry,  as  the  case  may  require.  But  this 
section  shall  not  apply  to  cases  where  the  property  replevied,  has  been 
distrained. 

S  56.  If  the  property  replevied  shall  have  been  distrained  for  rent,  wiimjwo. 
the  defendant,  instead  of  taking  judgment  for  a  return  thereof,  may,  t!?^*for 
in  the  following  cases,  proceed  as  follows  : 

1.  If  the  defendant  shall  not  have  made  an  avowry  or  cognizance,  irdoA-ndant 
and  therein  set  forth  the  arrears  of  rent,  he  may  make  a  suggestion  have  ".hiad- 
in  the  nature  of  an  avowry  or  cognizance,  for  the  rent  in  arrear; 

and  the  court  sliall  thereupon  award  a  writ  of  inquiry  to  the  sheriff 
of  the  proper  county,  to  ascertain  the  sum  in  arrear  at  the  time  of  such 
distress  taken,  and  also  the  value  of  the  property  distrained ;  and  up- 
on the  return  of  the  inquisition  taken  by  such  sheriff,  the  defendant 
shall  have  judgment  to  recover  against  the  plaintiff  the  arrearages  of 
such  rent,  in  case  the  property  distrained  shall  amount  to  that  value ; 
and  in  case  it  shall  not  amount  to  that  value,  then  so  much  as  the 
value  of  the  property  so  distrained  shall  amount  to ;  for  which  sum 
he  shall  have  execution  against  the  property  or  the  person  of  the 
plaintiff,  as  in  other  cases : 

2.  If  judgment  shall  be  given  for  the  defendant  upon  demurrer,  he  Judgment  on 

"■11.1  •/•!  i.  •/•!  Ill  demurrer. 

may  make  the  like  suggestion  of  the  arrears  of  rent,  if  the  same  shall 
not  already  have  been  pleaded  by  him,  and  the  court  shall  award  a 
like  writ  of  inquiry ;  upon  which  the  same  proceedings  shall  be  had 
to  judgment  and  execution,  as  above  provided : 

8.  If  the  plaintiff  shall  be  non-suited  after  issue  joined,  or  if  the  AftwiMQe 
vardict  shall  be  given  against  such  plaintiff,  then  the  jurors  that  are  diet 
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TITLE  IS.  iinpannelled  to  try  such  issue,  shall,  at  the  prayer  of  the  defendanf, 
^"^^"^^^  inquire  concerning  the  amount  of  the  rent  in  arrear,  and  the  value  of 
the  property  distrained ;  and  thereupon  the  defendant  shall  have  judg- 
ment and  execution  for  such  arrearages,  or  so  much  thereof  as  the 
property  shall  amount  to,  as  above  provided  : 
New^rtraa      If  the  valuo  of  the  property  distrained  shall  not  be  found  to  be  equal 
•^  to  the  arrears  of  rent  distrained  for,  the  party  to  whom  such  mrean 

were  due,  his  executors,  administrators  or  assigns,  may,  from  time  to 
time,  distrain  again  for  the  residue  of  such  arrears.' 

When  cmtiie      g  57.  If  the  property  replevied  shall  be  beasts  or  chattels  distrained 

doiof  dun*  t         ^ 

■M  dutrain-  from  doiug  damage,  the  defendant,  instead  of  taking  judgment  for  a 
return  thereof,  may,  at  his  election,  take  judgment  to  recover  the  da- 
mages sustained  by  him  by  the  injury  for  which  such  beasts  or  chat- 
tels were  distrained,  or  so  much  thereof  as  the  value  of  the  beasts  or 
chattels  shall  amount  to ;  and  the  like  proceedings  shall  be  had  teas- 
certain  such  damages  and  such  value,  and  the  like  judgment  and  exe- 
cution shall  be  had  thereupon,  as  in  the  last  section  are  provided. 

Remedy  on       %  58.  Notwithstanding  the  defendant  may  have  elected  to  proceed 

Eond.    '     under  either  of  the  two  last  sections,  he  shall  not^be  precluded  from 

resorting,  as  the  assignee  of  the  sheriff,  to  his  rem^y  against  the 

plaintiff  and  his  sureties,  upon  die  bond  executed  by  them  to  the 

sheriff. 

Notice  of  ex-      %  59«  Whenever  a  writ  of  inquiry  shall  be  issued  pursuant  \Xi  any 

•cntiDf  writi  ,  ,  •        i    •       1  .     m.  11  .  ,  .lit 

of  iuqoirj.  provisiou  coutamed  m  this  Title,  the  party  suing  out  such  wnt,  shall 
give  the  adverse  party,  in  case  he  shall  have  appeared  in  the  cause  in 
person  or  by  attorney,  the  same  notice  of  the  time  and  place  at  which 
such  writ  will  be  executed,  as  is  required  by  law  and  the  practice  of 
the  court,  in  the  execution  of  writs  of  inquiry  in  personal  actioDS. 

When  pro-        %  60.  If  the  property  specified  in  the  writ  have  not  been  replevied 

peitYnotre-  iii.  iii../*.  iii^« 

pievied.  and  delivered  to  the  plaintin,  and  the  defendant  recover  judgment, 
such  judgment  shall  be  for  costs  merely,  including  the  fees  of  the  she- 
riff and  jury  upon  a  claim  of  property,  if  one  was  interposed. 

kIdSe**'  **'  5  61.  Every  judgment  recovered  in  the  action  of  replevin,  whedier 
in  favor  of  the  plaintiff  or  the  defendant,  for  any  damages  or  costs,  or 
for  any  other  sum  of  money,  shall  be  docketed  in  the  same  manner) 
and  shall  have  the  like  effect,  as  a  charge  upon  the  real  estate  aO^ 
chattels  real  of  the  party  against  whom  it  is  recovered,  as  judgments 
in  personal  actions.       , 

Inflect  or  S  62.  Whenever  judgment  shall  pass  against  the  plaintiff  in  repl^ 

ret^  o"rV»- ^ii)>  whether  by  default  or  otherwise,  and  a  return  of  the  property 
^^'         plevied  is  awarded,  no  writ  of  second  deliverance  shall  be  allo^ 
nor  shall  any  second  or  other  writ  of  replevin  be  brought  for  the 
cause ;  but  the  plaintiff  in  replevin  shall  not  thereby  be  barred  fs»^ 

(8)  I  R.  L.  p.  94,  §  11. 
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bringing  an  action  of  trespass  or  trover  for  the  same  property,  unless  ttfle  is. 
the  judgment  in  the  action  of  replevin  shall  have  passed  against  him  ^^^'^^^^^ 
on  ihe  merits. 

S  63.  The  writ  of  withernam,  and  all  writs  of  second  deliverance,  c«rttm>Titi 
are  hereby  abolished. 

S  64.  If  any  writ  of  return,  or  other  execution,  issued  in  favor  ofsuitoo'pWn- 

tiff*!  bond* 

the  defendant  in  the  action,  shall  be  returned  unsatisfied,  in  whole  or 
ki  part,  such  defendant  or  his  representatives,  may  have  an  action 
upon  the  bond  executed  by  the  plaintiflfand  his  sureties,  to  recover  the 
value  of  the  property  replevied,  and  the  monies,  damages  and  costs 
awarded  to  such  defendant,  as  the  case  may  be,  and  such  bond  shall 
be  assigned  to  such  defendant  or  his  representatives,  on  their  request. 

S  65.  In  such  action  the  plaintiff  shall  assign  breaches  of  the  con-ProMedingi; 
dition  of  such  bond,  as  in  other  cases;  and  the  return  of  the  sheriff  to  be  wcovewd. 
the  execution  issued  in  the  action  of  replevin,  shall  be  evidence  of 
such  breach;  the  amount  recovered  in  such  action. of  replevin,  shall 
be  the  measure  of  the  damages,  if  the  value  of  the  property  replevied 
shall  have  been  so  recovered,  and  if  not  so  recovered,  such  value  shall 
be  added  to  the  amount  of  the  damages  and  costs  recovered,  in  the  ac- 
tion of  replevin,  and  together  therewith  shall  form  the  measure  of  the 
damages  to  be  assessed. 

S  66.  In  any  action  prosecuted  on  such  bond  given  by  the  plaintiff Bfitication  in 
in  replevin  for  the  deliverance  of  jany  property  distrained  for  rent,  qj.®*"*^**^* 
for  doing  damage,  the  defendant  may  show  in  mitigation  of  the  dama- 
ges, the  amount  of  the  plaintiff's  claim  in  the  action  of  replevin  for 
such  rent  or  for  such  damage ;  and  if  such  amount,  with  interest,  be 
less  than  the  value  of  the  property  replevied,  a  corresponding  deduc- 
tion shall  be  made  from  such  value. 

S  67.  Whenever  an  action  of  replevin  shall  be  brought  by  or  Wh«  pro 
against  the  sheriff  of  any  county,  the  writ,  and  all  process  in  the  iiett,ikc. 
cause,  shall  be  awarded  to,  and  executed  by,  the  coroners  of  the  coun- 
ty, but  executions  therein  shall  be  awarded  and  executed  as  in  other 
such  cases. 

S  68.  Either  party  to  an  action  of  replevin  pending  in  any  court  of  B«moTinf 
common  pleas,  may  remove  such  action  and  the  proceedings  therein,  tiorwi. 
into  the  supreme  court,  by  writ  of  certiorari^  at  the  same  time,  in  the 
same  manner  and  subject  to  the  same  provisions  of  law,  as  provided 
in  respect  to  the  removal  of  personal  actions ;  and  the  same  proceed- 
ings shall  thereafter  be  had  in  that  court,  as  if  the  action  had  been  ori- 
ginally commenced  therein.* 

(4)1R.  L.p.91,§l. 
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/TITLE  II  TITLE  Xni. 

OF  PROCEEDINGS,  AS  FOR  CONTEMPTS,  TO  ENFORCE  CIVIL  REMEmES 
AND  TO  PROTECT  THE  RIGHTS  OF  PARTIES  IN  CIVIL  ACTIONS. 

ftcc.  1.  Cmm  of  mifoondiiet  in  ivhith  coortf  of  record  may  ponisb. 
2.  When  pnniihment  may  be  rammary. 
8.  When  notice,  &c.  to  be  giren  to  party  accused. 
4.  When  attachment  may  be  peremptory. 

6.  Other  cases,  order  or  attachment  to  answer. 

8,  When  attachment  to  answer  without  special  order. 

7.  When  habeas  corpus  may  issue. 

8.  When  it  may  be  allowed  by  single  judge,  &c. 
0.  Authority  conferred  by  writs  of  habeas  corpus. 

10.  Court  directing  attachment,  to  prescribe  penalty  of  bond. 

11.  When  penalty  to  be  directed  by  single  judge,  &c. 

12.  Defendant  arretted  on  attachment,  how  kept. 

18.  When  to  be  discharged  on  giring  bond;  its  penalty,  &c. 

14.  When  not  to  be  discharged  without  order  of  court. 

16.  What  penalty  to  be  inserted  in  bond,  when  none  directed. 

16.  Bond  to  be  returned  with  attachments  directing  penalty. 

17.  Proceedings  against  officer  neglecting  to  retain  attachment. 

18.  Such  officer  to  be  kept  in  custody  until  order  of  court. 

19.  Proceedings  on  iq>pearance  of  defendant  on  attachment. 

20.  When  court  to  fine  or  imprison  party  accused. 

21.  When  fine  to  satisfy  damages,  &c.  of  party  injured. 

22.  Fine  limited  in  other  cases. 

28.  Duration  of  imprisonment  in  certain  cases. 
24.  Contents  of  order  or  process  of  commitment. 
26.  Term  of  imprisonment  in  other  cases. 

26.  Persons  punished,  not  exempt  from  indictment. 

27.  Proceedings  if  defendant  in  attachment  does  not  appear. 

28.  Suit  on  bond  taken  on  the  arrest. 

29.  Measure  of  damages  in  such  action. 

80.  When  bond  to  be  prosecuted  by  district  attorney,  &c. 

81.  Penalty  to  be  recorered;  how  applied. 

82.  XJability  of  officer  for  taking  insufficient  sureties. 
88.  Supreme  court  may  punish  misconduct  at  circuits. 
84.  Circuit  judges  to  proceed  against  defaulting  witnesses. 
86.  Attachments  how  tested  and  allowed,  &c. 

86.  Such  attachments  how  to  be  executed. 

87.  Sickness,  &c.  of  defendant  in  attachment;  how  to  be  kept. 

Powerto  ^  ^'  Every  court  of  record  shall  have  power  to  punish,  bj  fine 

miJJSJiurt.  ^^^  imprisonment,  or  either,  any  neglect  or  violation  of  duty,  or  an/ 
misconduct,  by  which  the  rights  or  remedies  of  a  party  in  a  cause 
or  matter  depending  in  such  court,  may  be  defeated,  impaired,  im- 
peded or  prejudiced,  in  the  following  cases : 
offlcersof         !•  All  attomios,  counscllors,  solicitors,  clerks,  registers,  sheriflft, 
••"^        coroners,  and  all  other  persons  in  any  manner  duly  selected  or  ap- 
pointed to  perform  any  judicial  or  ministerial  services,  for  any  mis- 
behaviour in  such  office  or  trust,  or  for  any  wilful  neglect  or  viola- 
tion of  duty  therein ;  for  disobedience  of  any  process  of  such  court,  or 
of  any  lawful  order  thereof,  or  of  any  lawful  order  of  a  judge  of  such 
court,  or  of  any  officer  authorised  to  perform  the  duties  of  such  judge: 
Parties  fot         ^*  Parties  to  suits,  for  putting  in  fictitious  bail  or  sureties,  or  fcr 
dscsit,  tte.    jiny  deceit  or  abuse  of  the  process  or  proceedings  of  the  court : 
Notpayiof        3.  Parties  to  suits,  attornies,  counsellors,  solicitors  and  all  other 
Smdf*!^    persons,  for  the  non-payment  of  any  sum  of  money  ordered  by  such 
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court  to  be  paid,  in  cases  where  hj  law  execution  cannot  be  award-  tttlbi^ 
ed  for  the  collection  of  such  sum ;  and  for  any  other  disobedience  to  ^"^^^^^^ 
any  lawful  order,  decree  or  process  of  such  court : 

4.  All  persons,  for  assuming  to  be  officers,  attornies,  solicitors  or  ^'^^^^'^^. 
counsellors  of  any  court,  and  acting  as  such  without  authority;  for  res-  uw>i*c. 
cuing  any  property  or  persons,  which  shall  be  in  the  custody  of  any 
officer,  by  virtue  of  process  issued  from  such  court;  for  unlawfully 
detaining  any  witness  or  party  to  a  suit,  while  going  to,  remaining  at, 

or  returning  from,  the  court  where  such  suit  shall  be  noticed  for  trial; 
and  for  any  other  imlawful  interference  with  the  process  or  proceed- 
ings in  any  action : 

5.  All  persons  summoned  as  witnesses,  for  refusing  or  neglecting  N^si^t,  ae. 
to  obey  such  summons,  or  to  attend  or  be  sworn,  or  answer,  as  such 
witness : 

6.  Persons  summoned  as  jurors  in  any  court,  for  improperly  con- Jnron. 
versing  with  any  party  to  a  suit  to  be  tried  at  such  court,  or  with 
any  other  person  in  relation  to  the  merits  of  such  suit;  for  receiving 
communications  from  any  such  party,  or  from  any  other  person,  in 
relation  to  the  merits  of  any  such  suit,  witliout  immediately  disclosing 

the  same  to  the  court : 

7.  All  inferior  magistrates,  officers  and  tribunals,  for  disobedience  loferior  m«. 
of  any  lawful  order  or  process  of  a  superior  court,  or  for  proceeding  * 
in  any  cause  or  matter  contrary  to  law,  after  such  cause  or  matter 

shall  have  been  removed  from  their  jurisdiction:  and, 

8.  All  other  cases,  where  attachments  and  proceedings,  as  for  other  nmai 
contempts,  have  been  usually  adopted  and  practised  in  courts  of  re- 
cord, to  enforce  the  civil  remedies  of  any  party  to  a  suit  in  such  court, 

or  to  protect  the  rights  of  any  such  party. 

S  2.  When  any  misconduct,  punishable  by  fine  and  imprisonment,  when  ram- 
as  declared  in  the  last  section,  shall  be  committed  in  the  immediate  ""^' 
view  and  prejwnce  of  the  court,  it  may  be  punished  summarily,  by 
fine  or  imprisonment,  or  both,  as  herein  after  prescribed. 

S  3.  When  such  misconduct  is  not  so  committed,  the  court  shall  £)*^ JJ^; 
be  satisfied  by  due  proof,  by  affidavit,  of  the  facts  charged,  and  shall  •^ 
cause  a  copy  of  such  affidavits  to  be  served  on  the  party  accused,  a 
reasonable  time  to  enable  him  to  make  his  defence ;  except  in  cases 
of  disobedience  to  any  rule  or  order  requiring  the  payment  of  money, 
and  of  disobedience  to  any  subpoena. 

$  4.  When  any  rule  or  order  of  a  court  shall  have  been  made  for  Atiachmtit 
the  payment  of  costs,  or  any  other  sum  of  money,  and  proof,  by  am-  remptory. 
davit,  shall  be  made  of  the  personal  demand  of  such  sum  of  money, 
and  of  a  refusal  to  pay  it,  the  court  may  issue  a  precept  to  commit  the 
person  so  disobeying  to  prison,  until  such  sum,  and  the  costs  and  ex-* 
penses  of  the  proceeding,  be  paid. 


536  REVISED  STATUTES  OP  [pjjriii. 

TITLEI3.     05.  In  all  cases,  other  than  that  specified  in  the  last  sectioii^  the 
JjJ^^^^^  court  shall  either  grant  an  order  on  the  accused  party,  to  show  cause, 
or  fttuch-     at  some  reasonable  time  to  be  therein  specified,  why  he  should  not  he 
"^•r*         punished  for  the  alleged  misconduct ;  or  shall  issue  an  attachment  to 
arrest  such  party,  and  to  bring  him  before  such  court,  to  answer  fat 
such  misconduct. 
^»|w^t       g  g^  When  a  rule  shall  have  been  entered  in  any  court,  according 
SfoKtofT"  ^  ^®  practice  thereof,  requiring  any  oflBcer  or  other  person,  to  whom 
any  process  of  such  court  may  have  been  directed  and  delivered,  tD 
return  the  same,  an  attachment  for  disobedience  of  such  rule,  may  is- 
sue according  to  the  practice  of  the  court,  to  arrest  subh  oflScer  or 
person,  to  answer  for  such  disobedience,  without  special  applicatioa 
to  the  court. 

Habweor-  J  7.  If  the  party  charged  with  misconduct,  be  in  the  custody  of 
apy  officer,  by  virtue  of  an  execution  against  his  body,  or  by  virtue 
of  any  process  for  other  contempts  or  misconduct,  the  court  may 
award  a  writ  of  habeas  corpus^  to  bring  up  the  body  of  such  person, 
to  answer  for  such  misconduct. 

whensiogio  ^  8.  lu  casos  whcro  a  party  is  entitled  to  an  attachment  against 
«uow.  any  person,  without  the  special  order  of  the  court,  and  such  perscm 
shall  be  in  custody,  as  specified  in  the  last  section,  a  writ  of  habta» 
corpus  J  to  bring  up  such  person,  may  be  allowed  by  any  judge  of  the 
court,  or  by  any  officer  authorised  to  perform  the  duties  of  such  judge 
in  vacation. 

Povrm  of  S  9.  Such  Writ  shall  authorise  the  sherifi*  in  whose  custody  fsaA 
person  shall  be,  to  remove  and  bring  him  before  the  court  to  which 
the  same  shall  be  returnable,  and  to  detain  him  at  the  place  where 
such  court  shall  be  sitting,  until  some  order  be  made  by  the  court  fx 
his  disposition. 

Ptuityof        SlO.  When  an  attachment  shall  be  issued,  according  to  the  proTh 
diractad.      sious  of  this  Title,  by  the  special  order  of  any  court,  such  court  dial 
direct  the  penalQr  in  which  the  defendant  shall  give  bond  for  his  ap- 
pearance to  answer. 

lb  byiingio      S  11.  In  all  other  cases,  when  a  party  shall  be  entitled  to  an  atr 
tachment,  without  the  special  order  of  the  court,  he  shall  make  ap- 
plication to  a  judge  of  the  court,  or  to' some  officer  authorised  to  per* 
form  the  duties  of  such  judge,  who,  upon  due  proof  of  the  facts  an^ 
circumstances,  shall  direct  the  penalty  in  which  the  defendant  shal^ 
give  bond  for  his  appearance,  to  answer  to  the  matters  alleged  again^ 
him ;  and  shall  endorse  such  order  on  the  attachment. 

Kmpinf  per-      S  12.  Upou  arresting  any  defendant  upon  an  attachment,  to 
■uuftrres    .  ^^^^  ^^^  ^^^  alleged  misconduct,  the  sheriff  shall  keep  such 

dant  in  his  actual  custody,  and  shall  bring  him  personally  before  tl^-' 
court  issuing  the  attachment ;  and  shall  keep  and  detain  him  in  *  '^^ 
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custody,  until  such  court  shall  have  made  some  order  in  the  premi-  ^^lb  is. 
weg ;  unless  such  defendant  shall  entitle  himself  to  be  discharged,  as  ^*^*v^^^ 
prescribed  in  the  next  section* 

S  IS.  In  cases  where  a  sum  shall  have  been  endorsed,  on  any  at-  to  b«dn- 
tachment  issued  by  the  special  order  of  the  court,  and  where  any  sum  giv^ing  bJI^, 
shall  have  be^  so  endorsed  by  any  judge  or  other  officer,  as  herein 
before  prescribed,  the  defendant  shall  be  discharged  from  arrest  on 
such  attachment,  upon  executing  and  delivering  to  the  officer  making 
the  same,  at  any  time  before  the  return  day  in  such  writ,  a  bond, 
with  two  sufficient  sureties,  in  the  penalty  endorsed  on  such  attach- 
ment, to  such  officer,  by  his  name  of  office  and  his  assigns,  with  a 
condition  that  the  defendant  will  appear  on  the  return  of  such  attach- 
ment, and  abide  the  order  and  judgment  of  the  court  thereupon. 

S  14.  When  an  attachment  shall  be  issued  by  the  special  order  of  whrnon  or 
a  court,  a  certificate  to  that  efifect  shall  be  endorsed  thereon,  by  the  only. 
clerk  of  such  court ;  and  if  no  sum  be  specified,  in  which  the  defen- 
dant shall  be  held  to  bail  on  such  writ,  he  shall  not  be  entitled  to  be 
discharged  firom  the  arrest  thereon  upon  executing  any  bond,  or  in  any 
other  manner,  unless  upon  the  special  order  of  the  court  issuing  the 
attachment 

S  15.  When  an  attachment  shall  be  issued  without  the  special  order  wimb  p«mi. 
of  the  court,  and  an'  ordei;  specifying  the  sum  in  which  the  defendant  *^^    ^    ' 
is  to  be  held  to  bail,  is  not  endorsed  thereon,  the  defendant  shall  be 
discharged  firom  the  arrest  thereon,  on  executing  a  bond  in  the  penal- 
ty of  one  hundred  dollars,  with  sureties,  in  the  same  manner  and  with 
the  like  condition. 

*  S  16.  Upon  returning  any  attachment,  the  officer  executing  the  Bood>  u>  w 
same  shall  return  the  bond,  if  any,  taken  by  him,  of  the  defendant,  "^^ 
which  shall  be  filed  with  such  attachment. 

S  17*  The  sherifi*  or  officer  to  whom  any  attachment  shall  be  de-  Neglect  tor* 
livered,  shall  return  the  same  by  ,the  return  day  specified  therein,  m^^**^ 
without  any  previous  rule  or  order  for  that  purpose,  and  in  case  of 
default,  an  attachment  may  be  issued  against  him  of  course,  upon 
being  allowed  by  a  judge  of  the  court,  or  by  some  officer  authorised 
to  perform  the  duties  of  such  judge,  upon  proof  of  such  default ;  and 
in  such  allowance,  the  cause  of  issuing  the  same  shall  be  stated,  and 
that  the  defendant  is  not  to  be  discharged  upon  bail,  or  in  any  other 
manner  but  by  order  of  the  court. 

S  18.  The  officer  to  whom  such  last  mentioned  attachment  shall  ib.  oAmt 
be  delivered,  shall  execute  the  same  by  arresting  and  keeping  th^ 
.defendantin  his  custody,  bringing  him  personally  before  the  court, 
and  detaining  him  in  such  custody,  until  the  order  of  the  court 

S  19.  When  any  defendant  arrested  upon  an  attachment,  shall  have  laterioft. 
been  brought  into  court,  or  shall  have  appeared  therein,  the  court  iS^ji^' 
TOL.n.  68* 
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TfTLc  13  sliall  cauae  inlemgatories  to  be  filed,  spedhmg  the  facto  nd  dr- 
^•^^^^^^  cumsUnces  alleged  against  the  defendant^  and  reqnirii^  Ua  aniwfr 
thereto ;  to  which  the  defeodant  shall  make  written  anawm,  on  oeA, 
within  such  reasonable  time  as  the  court  shall  allow.  The  ooat  may 
receive  any  affidavits  or  other  proo&,  contFadidorr  of  the  answers  of 
the  defendant,  or  in  confirmation  thereof;  and  upon  the*  original  affi- 
davits, such  answers  and  such  subsequent  prooi^  shall  detemiw 
whether  the  defendant  has  been  guilty  of  the  miaoooduct  alleged. 

wbtn  aceor.  S  20.  If  thc  couft  shall  adjudgc  the  defendant  to  have  been  guihj 
1m!^  *""  of  the  misconduct  alleged,  and  that  such  misconduct  was  caJcidatad 
to,  or  actually  did,  defeat,  impair,  impede  or  prejudice  the  rights  or 
remedies  of  any  party,  in  a  cause  or  matter  depending  in  such  court,  it 
shall  proceed  to  impose  a  fine,  or  to  imprison  him,  or  both,  as  the  na- 
ture c^  the  case  shall  require. 

Fim  uf  uLtu-  S  21.  If  an  actual  loss  or  injury  shall  have  been  produced  to  any 
pJai^  ptiTijf  by  the  misconduct  alleged,  a  fine  shall  be  imposed  soflBcient  to 
indemnify  such  party,  and  to  satisfy  his  costs  and  expenses,  iriddi 
shall  be  paid  over  to  him,  on  the  order  of  the  court.  And  in  sock 
case  the  payment  and  acceptance  of  such  fine,  shall  be  an  absdate 
bar  to  any  action  by  such  aggrieved  party,  to  recover  diamages  lor 
such  injury  or  loss. 

Aimmat  in        S  22.  In  all  Other  cases  the  fine  shall  not  exceed  two  hundred  aad 
other  e«Mr  ^^^  dollars,  over  and  above  the  costs  and  expenses  of  the  proceed- 
ings. 
TiiMorm-      S2S.  When  the  misconduct  complained  of,  consists  in  the  omis- 
jinMciaiwt,  ^.^  ^  perform  some  act  or  duty,  which  it  is  yet  in  the  power  of  tbe 
defendant  to  perform,  he  shall  be  imprisoned  only,  until  be  shall  hate 
performed  such  act  or  duty,  and  paid  such  fine  as  shall  be  imposed) 
and  the  costs  and  expenses  of  the  proceedings. 

CMrtMNi«f       S  24.  In  such  case  the  order  and  process  of  commitment  sfaiD 
""^^  ^^    specify  the  act  or  duty  to  be  performed,  and  the  amount  of  the  fioe 
and  expenses  to  be  paid. 

whra  to  bn  S  25.  In  all  other  cases,  where  no  special  provision  is  otherwiiB 
MoilSI^^  made  by  law,  if  imprisonment  be  ordered,  it  shall  be  for  sobm  rea- 
sonable time  not  exceeding  six  months,  and  until  the  expenses  (tftb 
proceeding  are  paid ;  and  also  if  a  fine  be  imposed,  until  such  fine  ke 
paid ;  and  in  the  order  and  process  of  commitment,  the  duratioB  of 
such  ipnprisonment  shall  be  expressed. 

Liabktoiu-  '  S  26.  Persons  proceeded  against  according  to  the  provision!  <" 

iciin«nt.      ^^^  Title,  shall  notwithstanding  be  liable  to  indictment  for  the  8i>^ 

misconduct,  if  it  be  an  indictable  ofience ;  but  the  court  before  wlico 

a  conviction  shall  be  had  on  such  indictment,  shall  take  into  conii^ 

ration  the  punishment  before  inflicted,  in  forming  its  sentence. 
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$27.  If  the  defendant  against  whom  an  attachment  shall  have  titl£]3. 
been  issued  and  returned  served,  do  not  appear  oh  the  return  day  ^JJT^'^^ 
thertdof,  the  court  may  either  award  another  attachment,  or  may  order  ^fBod&uu 
the  bond  taken  on  the  arrest  to  be  prosecuted,  or  both. 

S  28.  Such  order  shall  operate  as  an  assignment  of  the  bond  to  any  suit  on  bond. 
i^B^^ieved  party  who  shall  be  authorised  by  the  court  to  prosecute  the 
same,  and  such  party  may  maintain  an  action  thereon  in  his  own 
name,  as  assignee  of  the  sheriff  or  officer  to  whom  the  same  was  giv- 
en, in  the  same  manner  as  in  other  actions  on  bonds,  with  condition 
to  perform  covenants  other  than  for  the  pajrment  of  money. 

S  29.  Tlie  pleasure  of  the  damages  to  be  assessed  in  such  action,  nain«fr« 
afaall  be  the  extent  of  the  loss  or  injury  sustained  by  such  aggrieved 
party,  by  reason  of  the  misconduct  for  which  the  attachment  was  is- 
•ned,  and  his  costs  and  expenses  in  prosecuting  such  attachment 

S  80.  If  there  be  no  party  affenrieved  by  the  misconduct  for  which  wii«n  sned 
Ae  attachment  was  issued,  the  court,  in  case  the  defendant  shall  fail  tomey. 
to  appear  according  to  the  condition  of  the  bond  taken  on  the  arrest, 
diall  order  the  same  to  be  prosecuted  by  the  attorney-general  or  by 
the  district  attorney  of  the  county  in  which  the  bond  was  taken,  in 
the  name  of  the  officer  who  took  such  bond. 

S  SU  In  such  case  the  whole  penalty  of  the  bond  shall  be  forfeited  Reeoireij; 

'■  '  appllCMtlOB 

and  recovered,  and  from  tlie  monies  collected  thereon,  the  court  shall  theraof^ 
order  such  sum  to  be  paid  to  the  party  prosecuting  the  attachment,  as 
the  court  ordering  the  prosecution  shall  think  proper,  to  satisfy  the 
costs  and  expenses  incurred  by  him,  and  to  compensate  him  for  any 
injury  he  may  have  sustained  by  the  misconduct  for  which  such  at- 
tachftient  was  issued ;  and  the  residue  of  such  monies  shall  be  paid 
into  the  treasury  of  this  state. 

S  32.  If  on  the  return  of  executions  duly  issued  upon  any  judg-Takintmror 
ment  obtained  on  such  bond,  it  shall  appear  that  the  sureties  taken  um. 
therein  were,  at  the  time  of  taking  them,  insufficient,  and  that  the  of- 
ficer receiving  them  had  reasonable  grounds  to  doubt  their  sufficien- 
cy, he  shall  be  liable  in  an  action  on  the  case,  to  the  party  aggrieved, 
who  may  have  prosecuted  such  suit,  for  the  amount  of  the  judgment 
recovered  by  him,  and  for  his  costs  and  expenses  in  such  suit;  or  if 
such  suit  was  brought  by  the  attorney-general,  or  a  district  attorney, 
an  action  on  the  case  may  in  like  manner  be  brought  by  them,  in  the 
name  of  the  people  of  this  state,  for  the  amount  of  the  judgment  so 
recovered ;  and  the  same  disposition  of  the  monies  collected  in  such 
action  on  the  case  against  such  officer,  shall  be  made  as  directed  in 
the  last  section. 

S  33.  When  any  misconduct,  which,  by  the  proviiions  of  this  Ti-  MiMoodaet 
tie,  may  be  punished  by  fine  or  imprisonment,  shall  have  occurred  at 
any  circuit  court,  or  in  reference  to  any  process  or  proceedings  pend- 


at  circuit. 
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TiTLB  14.  jng  in  or  returnable  to  duch  court,  and  wfaidi  dudl  not  haTe  been 
punished  by  such  court,  the  jsuprenae  court  shall  have  the  ame  jnrit- 
diction  and  power  to  inquire  into  and  punish  the  same,  as  if  sudi  mis- 
conduct had  occurred  in  the  suprenae  court,  or  in  reference  to  anj 
process  or  proceedings  thereon. 

Powtre  of        S  34.  Whenever  any  person  who  shall  have  been  dolr  Jidpo- 

•ireult JudffM  -  ,,  .i*.  %  '    t 

naed  to  appear  at  a  circuit  court,  to  testify  in  any  cause  to  be  tried 
therein,  shall  neglect  or  refuse  to  attend,  in  pursuance  of  such  writ, 
the  justice  or  judge  holding  such  circuit  court,  shall  have  power  to 
award  an  attachment  against  such  person,  and  to  proceed  thereon  to 
punish  such  misconduct,  according  to  the  provisions  of  this  Title,  ex- 
cept as  herein  otherwise  provided. 

AttaeiraMnti  $  35.  Such  writs  of  attachment  shall  be  issued  under  the  seal  of 
tiMA.  .  the  supreme  court,  shall  be  tested  on  some  day  of  the  previous  tenn 
of  the  said  court,  in  the  name  of  the  chief  justice  of  the  supreme  court, 
and  shall  be  made  returnable  in  such  circuit  court,  before  the  jodgp 
holding  the  same,  upon  any  day  previous  to  the  adjournment  thereof; 
and  the  allowance  of  such  writs,  shall  be  endorsed  therecm  by  (k 
judge  awarding  the  same. 

How  MMut-  $  36,  The  ofiBcer  to  whom  any  such  attachment  allowed  by  a 
judge  holding  a  circuit,  is  directed 'and  delivered,  shall  execute  the 
same,  by  arresting  and  keeping  the  defendant  in  his  custody,  by  briog- 
ing  him  personally  before  the  court  on  the  return  day  thereof  and  bf 
detaining  him  in  such  custody  until  discharged  by  the  order  of  such 
court. 

siekMM  of       $  37.  Whenever  by  the  provisions  of  this  Title,  an  officer  is  reqoff- 

4^0.  ed  to  keep  any  person  arrested  upon  an  attachment^  m  actoal  cmlio* 

dy,  and  to  bring  him  personally  before  any  court,  the  inabiUtji  fiom 

sickness  or  otherwise,  of  such  person  to  attend  such  court  personallf  , 

shall  be  a  sufficient  excuse  for  not  bringing  him  before  such  coort 

PmoMar-    Nor  shall  any  such  officer  be  required,  in  any  case,  to  confine  any 

to  bo  ktpt.    person  arrested  upon  an  attachment  to  answer  for  misconduct,  in  any 

prison,  or  otherwise  to  restrain  him  of  personal  liberty,  except  m  kt 

as  sliall  be  necessary  to  secure  his  personal  attendance. 


TITLE  XIV. 

OF  ARBITRATIONS. 

8x0. 1.  Who  maj  aabmlt;  what  matten;  how. 

2.  Chuma  to  real  eatate  which  may  and  may  not  he  avbrnltted. 
8.  Arbitratora  to  appoint  time,  &e.  for  hearins;  maj  a4Joanii,  km, 
4.  Oath  of  arbitratora. 

6.  Oatha  to  them  and  witneaaea,  by  whom  to  be  adminiatered. 
e.  Attendance  of  witneaaea  how  eompeUed. 

7.  AU  the  arbitratora  to  meet;  when  minority  may  award. 

8.  Award  how  to  be  authenticated. 
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Sac.  9.  UpoB  wluit  pioof  award  to  be  eonfinned.  TITLE  14. 

10.  Oronnds  on  which  parties  may  moye  to  racato  award. 

11.  When  motion  may  be  made  to  modify  or  correct  award. 
U.  Motions  to  Taeato  or  modify  award,  when  made,  &e. 

18.  Powers  of  court;  when  to  direct  new  hearing. 

14.  Judgment  when  and  how  to  be  rendered;  costs. 

15.  Record  of  judgment  to  be  made;  its  form. 

19.  To  be  filed  and  docketed;  its  efiect;  execution  thereon. 

17.  Setnn  to  writ  of  error  on  judgment;  proceedings  thereon. 

18.  Mode  of  enforcing  judgment  for  performance  of  any  act. 

19.  CkMts  on  yacating  award;  payment  how  enforced. 

20.  Error  on  order  vacating  award;  return  and  proceedings. 
2L  Frooeadings.of  court  on  rcTcrsing  order. 
2^  Powers  .of  chancery  and  certain  actions,  not  to  be  affected. 
28.  When  submission  can  not  be  revoked;  action  on  bond,  A:c. 
94.  Proceedings  in  action;  damages  to  be  recoTcred. 
96.  No  other  than  the  damages  ^eclfied  to  be  recorered. 

S  1.  All  persons,  except  infants  and  married  women,  and  per9ons  what 
of  unsound  mind,  may,  by  an  instrument  in  writing,  submit  to  the  by^h^ 
decision  of  one  or  more  arbitrators,  any  controversy  existing  between 
them,  which  might  be  the  subject  of  an  action  at  law,  or  of  a  suit  in 
equi^,  except  as  herein  otherwise  provided;  and  may,  in  such  sub- 
mission, agree  that  a  judgment  of  any  court  of  law  and  of  record,  to  be 
designated  in  such  instrument,  shall  be  rendered  upon  the  award  made 
pursuant  to  such  submission.^ 

S  2.  No  such  submission  shall  be  made,  respecting  the  claim  of  ciaieisto 
any  person  to  any  estate,  in  fee  or  for  life,  to  real  estate ;  but  any  ***'  *^^' 
claim  to  an  interest  for  a  term  of  years,  or  for  one  year  or  less,  in 
real  estate,  and  controversies  respecting  the  partition  of  lands  between 
joint  tenants,  or  tenants  in  common,  or  concerning  the  boundaries  of 
lands,  or  concerning  the  admeasurement  of  dower,  may  be  so  sub- 
mitted to  arbitration. 

S  S.  The  arbitrators  thus  selected,  shall  appoint  a  time  and  place  Tims,  ae.  of 
for  the  hearing,  and  shall  adjourn  the  same  from  time  to  time,  as  may  ^*"^' 
be  necessary ;  and  on  the  application  of  either  party,  and  for  good 
cause,  they  may  postpone  such  hearing,  to  a  time  not  extending  be- 
yond the  day  fixed  in  such  submission  for  rendering  their  award. 

$  4.  Before  proceeding  to  hear  any  testimony,  the  arbitrators  shall  oathof  aibi- 
be  sworn  faithfully  and  fairly  to  hear  and  examine  the  matters  in  con-  ^^'^ 
troversy,  and  to  make  a  just  award,  according  to  the  best  of  their  un- 
derstanding. 

S  5.  Such  oath,  and  the  oaths  to  witnesses  examined  before  such  wbo  to  ad- 
arbitrators,  may  be  administered  by  any  judge  of  any  court  of  record,  oaths. 
or  by  any  justice  of  the  peace.* 

S  6.  Witnesses  may  be  compelled  to  appear  before  such  arbitra-  witocssss. 
tors,  by  subpoenas,  to  be  issued  by  any  justice  of  the  peace,. in  the 
same  manner  and  with  the  like  efiect,  and  subject  to  the  same  penal- 
ties lor  disobedience,  as  in  cases  of  trials  before  justices  of  the  peace. 

(5)  lR.L.p.l26^§t,    (6)  Laws  of  1816;  p.  142. 
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TITLE  14. 


All  to  meet ; 
who  may 
award. 


Award  to  be 
10  writing, 


Coiifirming 
award. 


Gmunda  of 

racating 

awarJ. 


lb.  of  correct- 
ing awunl. 


S  7.  AH  the  arbitrators  must  meet  together,  and  hear  all  the  pieofii 
and  allegations  of  the  parties ;  but  an  award  by  a  majori^  of  tfaeiDy 
shall  be  valid,  imless  the  concurrence  of  all  the  arbitraUm  be  ex- 
pressly required  in  the  submission. 

S  8.  To  entitle  any  award  to  be  enforced  according  to  the  proyi- 
sions  of  this  Title,  it  must  be  in  writing,  subscribed  by  the  arlntra- 
tors  making  the  same,  and  attested  by  a  subscribing  witnew. 

S  9*  Upon  such  submission  being  proved  by  the  affidavit  <tf  a  sob- 
scribing  witness  tliereto,  and  upon  the  award  made  in  parsnance  there- 
of being  proved  in  like  manner,  or  by  the  affidavit  of  the  arbitraton, 
within  one  year  after  the  making  of  the  same,  the  court  designated  in 
such  submission  shall,  by  rule,  in  open  court,  confirm  such  award, 
unless  the  same  be  vacated  or  modified,  or  a  decision  thereon  be  post- 
poned, as  herein  provided. 

S  10.  Any  party  complaining  of  such  award,  may  move  the  coort 
designated  in  such  submission,  to  vacate  the  same,  upon  either  of  the 
following  grounds : 

1 .  That  such  award  was  procured  by  corruption,  fraud  or  other  od- 
due  means : 

2.  That  there  was  evident  partiality  or  corruption  in  the  arbitra- 
tors, or  either  of  them : 

8.  That  the  arbitrators  were  guilty  of  misconduct,  m  referingfo 
postpone  the  hearing,  upon  sufficient  cause  shown,  or  ia  lefymg  to 
hear  any  evidence,  pertinent  and  material  to  the  controversy,  or  any 
other  misbehavior,  by  which  the  rights  of  any  party  shall  have  been 
prejudiced : 

4.  That  the  arbitrators  exceeded  their  powers ;  or  that  they  so  im- 
perfectly executed  them,  that  a  mutual,  final  and  definite  award  on 
the  subject  matter  submitted,  was  not  made. 

$  11.  Any  party  to  such  submission,  may  also  move  the  court  de- 
signated therein,  to  modify  or  correct  such  award,  in  the  following 


Motions  to 
vacutCf  lir:. 
awards. 


cases: 


1.  Where  there  is  an  evident  miscalculation  of  figures,  or  an  eri- 
dent  mistake  in  the  description  of  any  person,  thing  or  property,  re- 
ferred to  in  SHch  award : 

2.  Where  the  arbitrators  shall  have  awarded  upon  some  matter  aot 
submitted  to  them,  not  afiecting  the  merits  of  the  decision  upon  tiie 
matters  submitted : 

3.  Where  the  award  shall  be  imperfect  in  some  matter  offamj^ 
afiecting  the  merits  of  the  controversy;  and  where,  if  it  had  been* 
verdict,  such  defect  could  have  been  amended  or  disregarded  by  the 
court,  according  to  the  provisions  of  law. 

S  12,  Every  such  application  to  vacate  or  modify  an  awardi  ^ 
be  made  to  the  court  designated  in  the  submission,  at  the  next  term 
after  the  publication  of  such  award,  upon  the  same  notice  to  the  a^ 
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verse  partX)  as  in  other  cases  of  special  motions,  if  thm  be  time  for  tttlem. 
tfmt  put^KNse ;  and  if  there  be  not  time,  such  c9ourt,  or  any  judge  there- 
of^ may,  upon  good  cause  shown,  order  a  stay  of  proceedings  on  such 
award,  either  absolutely,  or  upon  such  terms  as  shall  appear  just,  un- 
til the  term  of  the  court  next  after  such  first  term. 

Sis.  On  such  application,  the  court  may  vacate  such  award  in  Pfoeeadingi 
any  of  the  cases  herein  before  specified ;  and  if  the  time  within  which  ^^  **"** 
such  award  shall  have  been  required  to  be  made,  by  the  submission, 
has  not  expired,  may,  in  their  discretion,  direct  a  rehearing  by  the  ar- 
bitrators ;  and  in  the  cases  herein  specified,  the  court  may  modify  and 
correct  such  award,  so  as  to  efiect  the  intent  thereof,  and  to  promote 
justice  between  the  parties. 

S  14.  Upon  such  award  being  confirmed  or  modified,  the  court  joj^g^,. 
shall  render  judgment  in  ^avor  of  the  party  to  whom  any  sum  of  mo-  ^"^ 
ney  or  damages  shall  have  beeh  awarded,  that  he  recover  the  same ; 
and  if  the  award  shall  have  ordered  any  act  to  be  done  by  either  party, 
judgment  shall  be  entered  that  such  act  be  done  according  to  such  or- 
dffr.    The  costs  of  the  proceedings  shall  be  taxed  as  in  suits ;  atnl  if  • 
no  provision  for  the  fees  and  expenses  of  the  arbitrators  shall  have 
been  made  in  the  award,  the  court  shall  make  the  same  allowance  as 
provided  by  law  for  references ;  but  no  costs  shall  be  taxed  for  any 
other  services  or  expenses  prior  to  such  application. 

S  IS*  A  record  of  such  judgment  shall  be  made,  commencing  with  imom  of 
a  memorandum  reciting  the  submission ;  then  stating  the  hearing  be-^^**^^^ 
jfore  the  arbitrators ;  their  award ;  the  proceedings  of  the  court  there- 
upon, in  modifying  or  confirming  such  award ;  and  the  judgment  of 
t^  court  for  the  recovery  of  the  debt  or  damages  awarded,  and  that 
the  parties  perform  the  acts  ordered  by  the  award,  and  for  the  recove- 
ry of  the  costs  allowed. 

S  16.  Such  record  shall  be  filed  and  docketed,  as  records  of  judg-  Efbetof 
ments  in  other  cases ;  shall  have  the  same  force  and  efifect  in  aJl  re-{2||j£Su^: 
qpects ;  be  subject  to  all  the  provisions  of  law  in  relation  to  judgments 
in  actions,  and  may  in  like  manner  be  removed  and  reversed  by  writ 
of  error ;  and  execution  shall  issue  thereupon  against  the  property  or 
person  of  any  party  against  whom  a  recovery  shall  be  had,  in  all  re- 
spects as  upon  other  judgments. 

S  17.  When  any  writ  of  error  shall  be  brought  on  such  judgment,  wntoftfroi 
certified  copies  of  the  original  afiidavits  upon  which  any  application 
in  relation  to  such  award  was  founded,  and  of  all  other  affidavits  and 
papers  relating  to  such  application,  shall  be  annexed  to,  form  a  part 
of,  and  be  returned  with,  die  record  of  the  judgment ;  and  the  court 
to  which  such'writ  shall  be  returned,  shall  reverse,  modify  or  amend, 
or  affirm  such  judgment,  or  any  part  thereof,  according  to  justice. 
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trnmu,      g  la.  WlMe  by  sadi  jodgmeot  ao^  puty ahaU be reipiii^ 

farm  any  act,  other  than  the  pajrment  of  monej,  the  court  rendering 
T'f'  such  judgment  fhall  enforce  the  same  by  ruk ;  and  the  party  reliis- 
ing  or  neglecting  to  perform  and  execute  such  act,  or  any  part  there- 
of, shall  be  subject  to  all  the  penalties  ofcontemnii^  an  order  of  suck 
court,  and  may  be  proceeded  against  in  the  manner  prescribed  in  the 
thirteenth  Title  of  this  Chapter^ 

Ml  oora^  $  19.  If  upou  any  application  made  pursuant  to  the  forqpoing  pro- 
visions, the  court  shall  vacate  and  set  aside  any  award  of  arbitrators^ 
costs  shall  be  awarded  to  the  prevailing  party ;  and  the  payment  there- 
of may  be  enforced  by  rule  of  the  court,  as  in  other  cases. 

&roff_M  or-  S  20.  Upon  every  such  order  vacating  an  award,  the  party  ag- 
grieved may  bring  a  writ  of  error,  as  upon  any  other  judgment  of  such 
court ;  to  which  writ  shall  be  returned  certified  copies  of  such  order, 
and  of  all  affidavits  and  papers  used  on  such  application ;  and  the 
court  to  which  such  writ  shall  be  returned,  shall  proceed  to  confirm 
or  reverse  such  order,  as  shall  be  just. 

rrMM«niB  S  21.  If  such  order  be  reversed,  the  proceedings  shall  be  remitted 
to  the  court  from  which  they  were  removed,  to  proceed  thereon;  or 
the  court  to  which  such  proceedings  shall  have  been  returned,  maj 
proceed  thereon,  after  due  notice  to  the  party  complaining  ot  such 
award,  to  modify  or  confirm  the  same,  in  the  same  manner,  and  witii 
the  like  efiect,  as  if  application  for  that  purpose  had  been  originalty 
made  to  such  court. 
coMtrodioo  S  22.  Nothing  contained  in  this  Title,  shall  be  construed  to  impair, 
•fiUflTitte.  jii^jnish,  or  in  any  way  affect  the  power  and  authority  of  the  court 
of  chancery  over  arbitrators,  awards,  or  the  parties  thereto ;  nor  to 
impair  or  aflfect  any  action  upon  any  award,  or  upon  any  bond  or  otber 
engagement  to  abide  by  an  award. 

S  23.  Whenever  any  submission  to  arbitration  shall  be  revdcedby 
a  party  thereto,  before  the  publication  of  an  award,  the  party  so  re- 
voking, shall  be  liable  to  an  action  by  the  adverse  party,  to  recover 
all  the  costs,  expenses  and  damages  which  he  may  have  incurred  in 
preparing  for  such  arbitration.  But  neither  party  shall  have  power 
to  revcke  the  powers  of  the  arbitrators,  after  the  cause  shall  have 
been  finally  submitted  to  them,  upon  a  hearing  of  the  parties,  for  their 
decision. 

AmkNiferra-  S  ^^'  If  the  submission  so  revoked,  was  contained  in  the  condition 
of  any  bond,  the  obligee  in  such  bond  shall  be  entitled  to  prosecute 
the  same,  in  die  same  manner  as  other  bonds  with  conditions  otber 
than  for  the  payment  of  money,  and  to  assign  such  revocation  as  * 
breach  thereof;  and  for  such  breach,  he  shall  recover  as  damages,  the 
costs  and  expense  incurred,  and  the  damages  sustained  by  him  in  pre- 
paring for  such  arbitration. 

(7)  1  R.  L.  p.  125,  §  1. 
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ff  26.  No  other  sum,  penalty^  forfeiture  or  dami^es  shall  be  re-  ^"^**  **• 
covered  for  any  rerocation  of  a  submission  to  arbitration,  than  such  ^J™^ 
as  are  prescribed  in  the  two  last  sections ;  notwithstanding  any  stipu** 
lated  damages,  penalty,  or  forfeiture,  contained  in  such  subtiiission, 
or  ft  any  other  instrument,  or  agreement  collateral  thereto. 


TITLE  XV. 

OF  TI1£  FORECLOSURE  OF  MORTGAGES  BY  ADVERTISEMENT. 

8bc.  1.  What  moTtg^gefl  may  bo  foreeloted  by  adyeitiieiiieDt. 
2.  Requisitea  to  enthle  mortgagee  to  foreeloae. 
8.  Notice  of  foreclotnre  how  tb  bo  pablif  bed,  &0. 
4.  Contents  of  auch  notice. 
6.  Sale  bowpostponed. 

6.  Sale  how  to  be  made;  how  much  to  be  raised. 

7.  Mortgigee,  &e.  may  purchase  premlies. 

8.  Effect  of  sale. 

0.  Affidavit  of  sale,  by  whom  made;  its  contents. 

10.  Affidavit  of  publishing  and  affixiug  notice  of  sale,  fcc 

11.  Such  affidavits  before  whom  taken;  where  filed. 

12.  To  be  recorded;  eflfect  as  evidence. 

18.  Fl^o  of  recording  to  be  noted  ih  record  of  mortgage.  , 

l-l.  Evidence  of  title  when  purchase  by  mortgagee,  ftc. 

18.  Certain  provisloiis  nspaetii^  state  alort|^iges,  not  affaetad.    « 

S  !•  'Etery  mortgi^  of  real  estate,  heretofore  executed  by  any  whatmoit- 
periott  being  at  the  time  more  than  twenty-five  years  of  age,  or  here-  ^S^.^ 
alter  executed  by  any  person  orer  the  age  of  twenty-one  years,  con- 
taioiii^  therein  a  power  to  the  mortgagee  or  any  ottor  person,  to  sell 
the  mortgaged  premises,  upon  de&ult  being  made  in  any  oondition  of 
such  mortgage,  may  be  foreclosed  by  adyertisement,  in  the  cases  and 
in  the  manner  herein  ailer  specified.^ 

S  S*  To  entitle  any  party  to  give  a  notice  as  herein  after  prescrib-  Rtqnutss  to 
ed,  and  to  make  such  foreclosure,  it  diall  be  requisite,  ^'"^ 

1  •  Tliat  some  default  in  a  condition  of  such  mortgage  shall  hare 
occfifted,  by  which  the  power  to  sell  became  operative : 

.  9.  That  no  tuit  or  proceeding  shall  have  been  instituted  at  law,  to 
leoover  the  debt  then  remaining  secured  by  such  mortgage,  or  any 
part  thereof;  or  if  any  ^it  or  proceeding  has  been  instituted,  that  the 
same  has  been  discontinued,  or  that  an  execution  upon  the  judgment 
ceodered  thereon,  has  been  returned  unsatisfied  in  whole  or  in  part: 
and, 

8.  That  such  power  of  sale  has  been  duly  registered,  or  the  mort- 
gage containing  the  same  has  been  duly  recorded. 

S  3.  Notice  that  such  mortgage  Will  be  foreclosed  by  a  sale  of  the  pabibUof 
mortgaged  premises,  or  some  part  of  them,  shall  be  given  as  follows :  ^S^kMwt. 

u  By  publishing  the  same  for  twenty-four  weeks,  successively, 
at  least  once  in  each  week,  in  a  newspaper  printed  in:  the  coun^, 


(8)  1  R.  L.  p.  878,  §  6. 
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TITL1I&  wliera  the  premises  intended  to  be  sold  diall  be  shnated;  or  if  sedi 
^«^v^  premiseB  be  situated  in  two  or  more  counties,  in  a  newqNqper  printed 
in  either  of  them : 

fL  By  affixing  a  copy  of  such  notice,  at  least  twrnkij-tom  iredo 
prior  to  the  time  dierein  specified  for  the  sale,  on  the  oatwaid  door 
of  the  building  where  the  county  courts  are  directed  to  be  beU,  in  the 
county  where  the  premises  are  situated ;  or  if  there  be  two  or  man 
such  buildings,  then  on  the  outward  door  of  that  which  shall  be  Ilea^ 
est  to  the  premises.* 

c<»t«rt.of      34.  Every  such  notice  shall  specify, 

•M^n^t^       1.  The  names  of  the  mortgagor  and  of  the  mortgagee,  and  the  u- 
signee  of  the  mortgage,  if  any : 

s«  The  date  of  the  mortgage  and  where  recorded,  or  when  the 
power  of  sale  is  registered : 

s.  The  amount  claimed  to  be  due  thereon,  at  the  time  of  the  fint 
publication  of  such  notice ;  and, 

4.  A  description  of  the  mor^^aged  premises,  oonfonning  snbslin- 
tially  with  that  contained  in  the  mcnrtgage. 

Po«tpo«iiiff       S  5.  Such  sale  may  be  postponed  from  time  to  time,  by  iosntiiig  a 
"^^  notice  of  such  postponement,  as  soon  as  practicable,  in  the  new^Npar 

\m  which  the  original  adyertismnent  was  published,  and  Gontiniiing 
such  publication  until  the  time  to  which  the  sale  diall  be  p^f^fimf^ 

sd«:  bow  S  6.  Such  sale  ihall  be  at  public  auction,  in  the  day  time,  in  dit 
HSm!^  ^  eomtfy  where  the  mor^;aged  premises,  or  some  port  of  them,  ere  sita- 
aled;  except  in  sales  on  OMMrtgages  to  die  people  ofthis  stale,  in  wUcb 
case  the  sale  may  be  made  at  the  CapitoL  If  the  premises  ooDoflt  of 
distinct  farms,  tracts  or  lots,  they  shall  be  sold  separately;  and  no 
mora  farms,  tracts  or  lots  shiiU  be  sold,  than  shall  be  neoessaiy  to  » 
Usfy  the  amount  due  on  such  mortgage,  at  the  time  of  the  first  pridi- 
cation  of  ncStioe  of  sale,  with  interest,  and  the  costs  and  expeasss  at 
lowed  by  law,*^ 

MortfifM,       0  7.  The  mortgagee,  his  assigns  and  his  or  their  legal  represBBta- 
^SiS!^^^^  ^if^  may  fairly  and  in  good  fiiith,  purchase  the  premises  so  ad▼le^ 
tised,  or  any  part  thereof,  at  such  sale.** 

BActorMi*.  S  S.  Every  sale,  pursuant  to  a  power  as  aforesaid,  and  condueled 
as  herein  prescribed,  made  to  a  purchaser  in  good  fiuth,  shall  be  ecpi- 
valent  to  a  foreclosure  and  sale,  under  the  decree  of  a  court  of  eqidtf  , 
so  far  only,  as  to  be  an  entire  bar  of  all  claim  or  equity  of  redempCioB 
of  the  mortgagor,  his  heira  and  representatives,  and  of  all  personi 
claiming  under  him  or  them,  by  virtue  of  any  title  subsequent  to  sodi 
mortgage ;  but  no  mortgagee  d*  the  same  premises,  or  any  part  there- 
of, whose  title  accrued  prior  to  such  sale,  nor  any  creditor  to  whom 
the  mortgaged  premises,  or  any  part  thereof,  were  bound  before  isch 
sale,  by  any  judgment  at  law  or  decree  in  equity,  shall  be  prejudiced 

%Mr^ .  _ _  _  _  _  _     _^,^^^^^^ 

(S)  lR.L.p.878,§6.    (10)  lb.  and  set  of  1822;  p.  afil    (11)  1 R.  L.  p.  STS^  |  Ml 
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by  any  such  sale,  nor  shall  their  rights  or  interests  be  in  any  way  af-  nrLBui 
fitted  thereby."  v-^^rw 

$  9.  An  affidavit  of  the  fiu^t  of  any  sale  pursuant  to  such  notice,  Aodavtoor 
may  be  made  by  the  person  who  officiated  as  auctioneer  at  such  sale,***^ 
stating  the  time  and  place  at  which  the  same  took  place,  the  sum  bid, 
and  the  name  of  the  purchaser,  and  shall  be  annexed  to  a  printed  copy 
of  the  notice  of  sale." 

S  10.  An  affidavit  of  the  publication  of  such  notice  of  sale,  and  of  orpoukb- 
any  notice  of  postponement,  may  be  made  by  the  printer  of  the  news-  ^ 
paper  in  which  the  same  was  inserted,  or  by  his  foreman  or  principal 
clerk;  and  an  affidavitof  the  affixing  a  copy  of  such  notice  on  the  out* 
ward  door  of  the  court-house,  may  be  made  by  the  person  who  affixed 
the  same,  or  by  any  other  pcrscMi  who  saw  such  notice  so  posted,  du- 
ring the  time  required." 

$lh  Theaffidavitqiecifiedinthe  two  last  secti<»is,niay  be  taken  Tauoffiod 
and  certified  by  any  judge  of  a  court  of  record,  any  supreme  court^*'*^ 
oommissioaer,  or  any  commissiimer  of  deeds,  and  may  be  filed  in  the 
office  of  the  derk  of  the  county  where  such  mle  took  plaoe,^* 

S  IS.  Such  affidavits  shall  be  reooided  at  Imgthby  such  cl^k,  inToteraeoid- 
«  book  kept  for  the  record  of  mortgages;  and  sudi  original  tiffidavittytli,''*^*^ 
the  record  thereof^  and  certified  copies  of  such  record^  diall  be  pre* 
aamptive  evidence  of  the  &cts  therein  contained."* 

Sis.  A  note  referring  to  the  page  and  book  where  the  evidence  of  Note  of  If 
any  nie  having  been  made  under  a  mortgage^  is  recorded,  shall  be  ^''"'^' 
made  by  the  clerk  recording  such  evidence,  in  the  margin  of  the  re* 
cord  of  such  mortgage,  if  such  record  be  in  his  office. 

S  14.  When  the  mortgaged  premises,  or  any  part  of  them,  dmH  BrktaoMof 
have  been  purchased  at  such  sale  by  the  mortgagee,  his  legal  refte-'^SI^lSSil! 
aantatives,  or  his  or  their  assigns,  as  herein  before  provided,  the  affi-  ^' 
davits  of  the  publication  and  affixing  notice  of  sale,  and  of  the  ch> 
comstances  of  such  sale,  shall  be  evidence  of  the  sale,  and  of  the  fore- 
closure of  the  equity  of  redemption,  as  herein  specified,  without  any 
cmveyance  being  executed,  in  the  same  manner  and  with  the  like  ef- 
fect, as  a  conveyance  executed  by  a  mortgagee  up(m  such  sale,  to  a 
third  person. 

8  15.  Nothing  attained  in  this  Title  shall  afiect  the  provisions  [gM^eii, 
coDtuned  in  Tide  sixth  of  Chapter  ninth  of  the  First  Part  of  the  Re-^^*^ 
vised  Statutes,  in  relaticm  to  the  foreclosure  of  mortgagee  to  the  peo* 
pie  of  this  state,  so  fitf  as  the  same  are  contrary  to  the  provisions  of 
thisTitkK 

(U)  lR.L.p.878,$6.    (18)  Ib.$7»8aft 
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TITLBML  TITLE   XVI. 

OF  PROCEEDINGS  FOR   THE   DRAINING  OF  SWAMPS,  MARSHES,  AHB 

OTHER  LOW  LANDS. 

Sec.  1.  Bj  whom  tpplkttkni  for  rammoos  to  b«  bukIc. 

2.  Sniniiiocis  for  jury,  eontanti;  notice  to  owner  of  Ind. 

8.  DotjrofcoDftable;  return  by  him. 

4.  Wken  Jury  to  be  sworn;  eootente  of  oetb. 

5  9lG,  Proceedingt  before  and  by  joiy ;  their  inqwiiitioe. 

7.  When  applicant  mty  enter  and  cat  ditch  on  lands  HetigMfed 

8.  Blay  alto  enter  afterward*  to  clear  out  ditch. 

9.  Penalty  for  obitroeting  or  injuring  ditch. 

llK  Juftice  to  file  map  and  inquiiition  in  town  clerk**  clBen. 

wbotoap-  S  1*  Any  person  owning  or  possessing  any  swamp,  bog,  meadow 
no^''^  or  other  low  land,  lying  in  any  county  within  this  state,  except  tbe 
county  of  Orange,  who  shall  be  desirous  to  drain  such  land,  and  lAo 
shall  deem  it  necessary,  in  order  thereto,  that  a  ditch  or  ditches  should 
be  opened  through  lands  belonging  to  other  persons,  in  case  tbe  ownos 
of  toy  such  lands  shall  refuse  to  permit  the  opening  of  such  ditch  or 
ditches  through  the  same,  may  apply  to  any  justice  of  the  peace  re- 
siding in  the  town  where  such  lands  shall  lie,  for  such  summons  m  is 
herein  specified*'^ 

iwy  bow  08*  The  justice  to  whom  such  application  shall  be  made,  shall 
^SaSS^'  thereupon  issue  a  summons  directed  to  any  constable  of  the  said  town, 
^*°*'*  requiring  him  to  summon  twelre  reputable  freeholders,  who  are  not 
interested  in  the  said  lands,  nor  in  any  of  them,  nor  in  any  wise  of  Uo 
t^  either  of  the  parties,  to  be  and  appear  on.the  premises,  at  a  oertaiD 
titne  to  be  specified  in  such  summons,  not  less  than  ten,  normbre  tbta 
twenty  days  from  the  date  thereof.  The  summons  shall  also  direct 
the  constable  to  give  at  least  «ix  days'  notice  to  the  ownor  of  such 
lands,  of  the  time  at  which  such  jury  are  to  appear.*^ 

DMvefeoo-     $  9«  Tfa6  coustablo  to  whom  such  summons  shall  be  delivwed, daB 

"^^^        execute  the  same  by  summoning  such  jurors,  in  the  same  manner  and 

with  the  like  authority,  as  upon  vMire$  issu^  in  causes  pendiflg  be> 

fore  juHticeii  of  the  peace,  and  shall,  in  like  manner,  maha  retim  tt«»> 

of^  and  of  the  feet  of  his  hanng  given  the  notice  therein  required. 

otth  or  jv  ^  ^*  ^^^  justice  shall  attend  at  the  time  and  place  specified  in  tlie 
■w^^e*  summons,  and  if  it  appeiar  that  due  notice  has  b€«n  giv6n,  as  reqaiivd 
in  the  summons,  and  if  twelve  freeholders,  as  above  specified,  sbB 
then  and  theito  appear,  he  shall  administer  to  each  of  them  an  oaA  or 
affirmatwn,  v^U  and  truly  to  examine  end  certify,  in  regard  to  Ik 
benefiti  or  damages  which  will  result  from  tho  opening  of  the  saidditdi 
or  ditdies.^' 

ProcMitiiift      S  6*  The  person  applying  to  have  such  ditch  or  ditches  apemA 

**^^'  shall  then  deliver  to  the  jury  a  map  of  the  land  through  whfch4« 

same  are  to  be  opened,  on  which  map  the  plan,  length,  width  9^ 

depth  of  such  ditch  or  ditches,  shall  be  particularly  designated.   ^ 

(14)  Law*  of  1816,  p.  U8»  Q 1.    (16)  lb.  §  2. 
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jury  diaU  p^nciiaUy  examim  the  preinise^  and  he^  titlsia. 

may  be  oS^red,  in  regard  to  the  question  sabmitted  to  them ;  and  they 
may  I  if  they  think  proper,  vary  the  plan  or  dimensions  of  any  ditch  so 
proposed  to  be  opened ;  but  in  such  case,  they  shall  designate  on  the 
said  map,  the  alterations  made  by  them.*' 

S  6.  If,  after  taking  all  the  circnmstanoes  into  connderation,  therbMrinqui 
jury  shall  be  satisfied  that  the  opening  of  such  ditch  or  ditches  is  ne- 
cessary and  proper,  they  shall  so  certify  by  inquisition  in  writing ; 
and  if  so  satisfied,  they  shall  further  certify  by  such  inquisition,  that 
the  benefits  which  will  accrue  to  the  owner  of  the  lands,  firom  the 
openug  of  such  ditch  or  ditches,  will  or  will  not  be  equal  to  any  da- 
mages that  he  will  sustain  thereby ;  and  if  such  benefits  shall  be  cer- 
tified not  to  be  equal  to  the  damages,  the  jury  shall  assess  the  dama- 
ges, which,  in  their  judgment,  will  be  sustained  tberefirom  by  such 
owner,  and  certify  the  same,  in  like  manner.  Every  such  inquisition 
shall  be  signed  by  all  the  jurors,  and  delivered  to  the  justice.*' 

S  7*  Upon  payment  of  the  damiiges  assessed  by  the  juty^  and  the  ad^md 
costs  of  such  assessment,  or  if  no  damages  shall  Imve  been  fi^und  by  Miaodi. 
them,  upon  payment  of  the  costs  of  the  proceedings,  and  the  delivery 
of  the  certificate  of  the  jury  to  the  justice,  it  shall  be  lawful  lor  th^ 
person  applying  for  such  summons,  to  enter,  with  his  servants,  teams, 
carriages,  and  other  necessary  implements,  upon,such  lands,  and  then 
and  there  to  cut  and  open  such  ditch  or  ditches  all  were  designated  on 
the  said  map,  according  to  the  plan  and  dimensions  therein  q)ecified 
and  adopted  by  the  jury,  not  deviating  materially  firom  such  dimen- 
sions.*^ 

$  8.  After  such  ditch  or  ditches  shall  hate  been  opened,  it  shall  ib.  to  cImu 
be  lawful  for  the  said  applicant,  his  heirs  and  assigns  forever  there- 
after, firom  time  to  time,  as  it  shall  become  necessary,  to  enter  upon 
the  lands  through  which  such  ditch  or  ditches  shall  have  been  ope^, 
for  the  purpose  of  clearing  out  and  scouring  the  same ;  and  then  and 
there  to  clear  out  and  scour  such  ditch  or  ditches,  in  such  manner  as 
to  preserve  the  original  length,  depth,  and  width  thereof.*' 

S  9.  Any  person  who  shall  dam  up,  obstruct,  or  in  any  way  injure  Penalty  for 
any  ditch  or  ditches  so  opened,  shall  be  liaUe  to  pay  to  the  person  ^£^^ 
owning  or  possessing  the  swamp,  bog,  meadow,  or  other  low  land, 
for  the  draining  of  which  such  ditch  or  ditches  shall  have  been  open* 
ed^  double  the  damages  that  shall  be  assessed  by  the  jury  lor  such  in- 
jury ;  uid  in  case  of  a  second  offence  by  the  same  person,  treble  such 
danoages.*^ 

S  10.  The  justice  before  whom  any  proceedings  sl^l  be  had  under  MuLte. to 
diis  Title^  shall  cause  the  map  delivered  by  the  applicant,  and  the  in-^^ 
qnisitioii  of  the  jury  which  he  ishall  certify  to  have  been  taken  befi)re 
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TITLB17.  hia^  to  be  filed  in  the  clerk'8  office  of  the  town  wbeidn  the  pr^^ 
tbftU  be  Situated,  to  be  kept  in  the  said  office  as  a  reooid  <^  the  pio- 
oeedings  between  the  partfes.^ 


TJTLE  XVn. 

GENERAL  MISCELLANEOUS  PROVISIONS  CONCERNING  SUITS  AUD 

PROCEEDINGS  IN  CIVIL  CASES. 

Sic.  L  PenaltjforittiiigiBMiiieofaiiottiarwitlKmteoiiMiit. 
1.  Jvfon  tad  offieen  not  to  be  diiqadifted  la  eerteia  oaMt. 
a  FiM«Balieriffhlte.lbrBoCez«eiitiagproeMimtp«eUpfoc^ 

4.  WImb  fisM  nay  be  imposed  on  jnron  for  definilt. 

6.  Sheciib  tad  oilier  oAcers to  attoid  oertaia  juries,  kc;  fiae  foraei^eet. 

6.  Nodteof  fiaetobogiTeatoperioaiaed. 

7.  Wbea  delinqaeacy  tad  fiae  to  be  certified  to  coBuaoo  pleis 

5.  Pioeeediags  to  eoDeet  fine. 

a.  OAeeneiBpoirend  to  take  bail,  lte.BMQr*i^bBinisteroatba. 

10.  VHieaaoCleesiBajbepriBtediaaewqpeperofaaothercoiiBtj. 

11.  Oilhi  to  be  admi^Mered  by  eerteia  offieen  ia  eertaia  casee. 
11.  Oflteial  certiiioate  of  paper  aot  beiag  fiwad,  how  fkr  eiideaea. 
la  Suits  by  Hm  people,  subject  to  all  laws  relatiag  to  private  suite. 
14.  Costo  of  such  suite  bow  to  be  certified  aad  paid. 

Ifi.  Detiaae  aad  outlawry  ia  ciril  eases,  abolisbed. 

16.  Trespass  on  tbe  case  may  be  brou|^  for  eertaia  trespasset. 

17.  Copy  of  eertaia  snggestions  to  be  served  en  adTcrse  party. 

18.  Tniili  of  saggestioa  bow  to  be  tried,  ftc. 

19.  Futy  makiag  suggestion  may  be  noa-suited,  Ifcc 
ao.  Cases  when  defeadaat  may  teader  debt  or  damages. 
tUtaa  EAct  of  tender,  if  Ibuad  sufficient 

SB.  Teader  when  aacepted,  to  be  deducted  finom  feeoreiy,  Itc 

94  It  2S.  Proceedings  to  compel  testimooy  on  motions  ia  supremeconrt 

IB.  Dischaigiag  jaries  of  iaqaiiy,  ftc  in  special  cases,  ftc 

27.  Mi^jority  of  offlcers,  Itc  may  act  upon  meetiag  of  alL 

28, 29  ft  80.  Proceediags  to  collect  suiplus  arising  fipom  sale  oftazes,  paid  to  sapcniser. 

81.  Particular  aumber  of  days  between  teste  and  return  of  process. 

82.  Aflanlwnwite  agaiagt  ab^rift  y>Agi<^^ngto  rT4Bm  Cf^rtaJn  WSmmIS- 

88.  Bonds  required  by  h|w»wlien  deemed  suflleient 

84.  When  defocte  therein  nmy  be  amended. 

86.  Judgmente  rendered  before  division  of  a  coonty,  bow  executed. 

86.  When  defendante  imprisoned  to  be  chaiged  in  execution* 

87.  When  and  how  to  be  discharged;  elfoct  thereof. 

88.  Certain  transcripte  to  be  obtaiaed  firom  United  Stetes  court  in  NewYoik. 

89.  To  be  entered  in  his  docket  by  cleric  of  supremo  court  in  New^Toik. 

40.  To  be  sent  to  clcfks  at  Albany  aad  Utica;  and  entered  by  them. 

41.  Trsnscripte  firom  United  States  court  at  Utica,  to  be  obteined. 

42.  To  be  tnmscribed  aad  seat  to  Albany  aad  New-Toric. 

43.  Such  tnmscripte  to  be  obtained  hereafter  aad  sent,  ftc 

44.  Docketoia  what  books  to  be  entered. 

45.  Expense  of  procuring  traascripte,  ke,  how  paid. 

46.  Fees  for  searches  aad  copies  of  such  transcripte. 

Saint,  fce.  ^  ^'  Eveij  persoD  who  shall,  for  vexation  and  trouble,  or  mli' 
ilLSS?/  ciously,  cause  or  procure  any  other  to  be  arrested,  attached,  or  in  «? 
way  proceeded  against,  by  any  process  or  proceeding  at  law  or  ifi 
^uity,  or  in  any  other  manner  prescribed  by  law,  to  answer  to  die 
suit  or  prosecution  of  any  person,  without  the  consent  of  such  pemOf 
or  where  there  is  no  such  person  known,  shall  forfeit  to  the  peifoBSO 
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■mttod,  attached  or  proceeded  against,  treble  tbe  damagea  and  ex-  tttlbit. 
penaea,  which,  by  any  yerdict,  shall  be  found  to  have  been  snstuned  ^^*v^^ 
and  incurred  by  him ;  and  shall  forfeit  to  the  person  in  whose  name 
such  arrest  or  proceeding  was  had,  two  hundred  and  fifty  dollars ; 
and  shall  be  deemed  guilty  of  a  misdemeanor,  punishable,  on  convic- 
tion, by  imprisonment,  for  a  time  not  exceeding  six  months.^^ 

S  %.  No  inhabitant  of  any  town,  city  or  county,  shall  be  disqualifi-  ^l^gj^^^^j^ 
ed  as  a  juror  or  witness  in  any  cause  brought  to  recover  any  penalty  q«AU<ed. 
or  forfeiture,  on  the  ground  that  such  penalty  or  forfeiture  is  to  be  ap- 
plied for  the  benefit  of  such  town,  c\\j  or  county,  or  for  the  benefit  of 
the  poor  thereof;  nor  shall  any  officer,  on  such  ground,  be  disqualified 
fitim  serving  any  process  for  the  summoning  of  a  jury  in  such  cause.^^ 

03.  Every  sherifi*,  constable,  mardial  or  other  officer,  to  whomFiMfmidto 
diall  be  directed'  and  delivered  any  attachment,  summons,  precept  to  ipM^ai 


summcm  ft  jury,  warrant  to  apprehend  a  witness  or  any  odier  person, 
or  any  other  process  authorised  by  law  tD  be  issued  by  a  circuit  judge, 
supreme  court  commissioner,  judge  of  county  courts,  or  justice  of  die 
peace,  in  any  special  proceeding  or  matter  before  sudi  judge,  commis- 
siooer  or  justice,  except  civil  suits  before  justices  of  the  peace,  shall 
execute  such  process,  as  therein  commanded,  and  for  aiiy  wilfiil  neg- 
lect so  to  do,  may  be  fined  by  the  officer  issuing  the  same,  in  a  sum 
not  exceeding  twenty-five  dollars.^ 

S  4.  When  any  person  shall  have  been  personally  sununoned  to^>ij<Mir«r 
attend  as  a  juror,  to  inquire  into  any  matter  or  thing,  or  to  hear  and 
try  any  controversy,  in  any  i^cial  proceeding  or  matter  specified  in 
the  last  section,  and  shall  wiUulIy  neglect  to  attend  in  obedience  to 
such  summons,  he  may  be  fined  by  the  officer  issuing  the  same,  in  a 
sum  not  exceeding  twenty-five  dollars.  But  this  section  shall  not  ex- 
tend to  any  case  whero  special  provision  is  made  by  law,  for  punish- 
ing the  de&ult  of  any  juror .^^ 

S  6.  When  any  sherifil  constable  or  other  officer,  who  shall  have  shtrii^fte. 

^  ••!  ,to  attend  cet 

iODmioned  any  jury,  in  the  cases  mentioned  in  the  two  last  sections,  tAinjariM. 
Anil  be  required  by  tbe  officer  issuing  such  summons,  to  attend  such 
jury  and  take  charge  of  them,  he  shall  be  bound  to  do  so;  and  for  any 
wilful  neglect  to  obey  such  order,  or  for  any  misconduct  while  attend- 
ing such  jury,  by  which  tbe  rights  or  remedies  of  any  party  to  such 
proceeding  may  be  impaired  or  prejudiced,  such  sheriff,  constable 
nr  other  officer  shall  be  liable  to  be  fined  by  the  officer  before  whom 
lodi  jury  shall  have  appeared,  in  a  sum  not  exceeding  twenty-five 
dollars. 

0  6.  Upon  such  fine  being  imposed  in  any  of  the  cases  herein  before  Notk*  or 
qiecified,  notice  thereof  shall  be  given  to  the  person  fined,  to  the  end  '"*' 
that  he  may  render  any  excuse  to  the  officer  imposing  the  same,  or 
diow  cause  why  such  fine  should  be  remitted. 
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TtTLsn.      ^  7.  If  no  such  exciun  be  rendered,  or  caoae  ahowii,  within  tiurtf 
^[^[[X^dAjrt  after  the  serrice  of  such  notice,  and  such  fine  shall  not  Iwve  Imd 


iMeMtifiMitojemitted  by  the  oflb;^  imposing  the  same,  such  oflSoer  ahall  makei 
i><M^        special  return  of  the  delinquency  or  misconduct  for  which  sodi  fineim 
imposed,  with  the  amount  thereof^  to  the  next  court  of  oonunoo  plets 
of  the  county  in  which  such  delinquent  shall  reside.^ 

uknroeiiet.  $  8.  The  cloik  of  the  court  to  which  such  return  shall  be  made, 
shall  deliver  a  copy  thereof  to  the  district  attorney  of  the  oonnty,  with 
copies  of  the  minutes  of  fines  imposed  by  such  court,  and  in  tbejuns 
manner;  which  shall  be  collected,  and  may  be  remitted  or  mitigated, 
in  the  same  manner  as  fines  imposed  by  courtsof  record,  upon  dsfrolt- 
ingjurors. 

OMitobi  wr-  S  9.  Whenever  any  officer  is  authorised  or  required  by  law  to  tike 
any  sureties  or  bail,  or  to  approve  any  sureties  or  bail,  he  shall  be  au- 
thorised to  administer  an  oath  to  every  person  who  shall  beofieied  si 
4Nich  bail  or  surety,  to  ascertain  his  sufficiency. 

NotieM  hi       S  10.  Whenever  a  notice  or  other  proceeding  is  required  by  anj 
"*****'***  statuto  to  be  published  in  a  newspaper  of  any  particular  county,  if 
there  be  no  newspaper  published  in  such  county,  sodi  notice  or  pro- 
ceeding may  be  published  in  a  newspaper  of  an  adjoining  oounCy. 

ceruiaoatbt  S  11<  Whenever  application  shall  be  made  to  the  commissiooers 
om.  °  'of  the  land-office,  the  canal  board,  canal  commissicHiers,  or  any  of 
them,  or  to  any  other  public  officer,  to  do  any  act  in  an  official  cru- 
elty, and  such  board  or  officer  shall  require  information  or  jpml^  to 
enable  them  or  him  to  decide  on  the  propriety  of  doing  such  act,  such 
information  or  proof  may  be  required  to  be  given  by  affidavit,  aod  snj 
member  of  such  board,  or  such  officer,  may  administor  all  neoesBsry 
oaths  for  that  purpose. 

cwtobi  offl.  S  12.  Whenever  any  officer  to  whom  the  legal  custody  of  any  doco- 
^  ^'^^i-  ment  or  paper  shall  belong,  shall  certify,  under  his  official  s^  that 
he  has  made  diligent  examination  in  his  office  for  such  paper,  and 
that  it  cannot  be  found,  such  certificate  shall  be  presumptive  evidence 
of  the  facts  so  certified,  in  all  causes,  matters  and  proeeedingi,  io  the 
same  manner  and  with  the  like  efiect,  as  if  such  officer  had  pefsonal' 
ly  testified  to  the  same  in  the  court  or  before  the  officer,  befbie  whom 
such  cause,  matter  or  proceedii^  may  be  pending. 

Suits  by  th«  S  13.  Every  suit  or  proceeding  in  a  civil  case,  instituted  in  tbe 
'^  ''  name  of  the  people  of  this  state,  by  any  public  officer  duly  authorised 
for  that  purpose,  shall  be  subject  to  all  the  provbions  of  law  reqped' 
ing  similar  suits  or  proceedings,  when  instituted  by  or  in  the  name  of 
any  citizen,  except  where  provision  is  or  shall  be  otherwise  expretf- 
ly  made  by  statute ;  and  in  all  such  suits  and  proceedings,  the  peopfe 
of  this  state  shall  bo  liable  to  be  non-suited,  and  to  have  judgments  ^^ 
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MOf^fWtw  or  of  discontinuance  entered  against  them,  in  the  same  ca-  title  n. 
868,  in  like  manner  and  with  the  same  effect,  as  in  suits  brought  by  ^^^>^^^^ 
citizens,  except  that  no  execution  shall  issue  thereon. 

S  14.  Whenever  costs  shall  bo  adjudged  against  the  people  of  this  ^<^^^>^ 
state,  in  any  civil  suit  or  proceeding  instituted  by  any  officer  duly 
authorised  for  that  purpose,  it  shall  be  the  duty  of  the  comptroller  to 
draw  on  the  treasurer  for  the  amount  thereof,  upon  the  production  of 
an  authenticated  copy  of  the  record  of  judgment,  or  of  the  order  ad- 
judging such  costs,  with  a  taxed  bill  thereof,  and  upon  a  certificate  of 
the  attorney-general,  that  such  suit  or  proceeding  was  duly  instituted, 
as  by  law  required. 

S 15.  The  action  of  detinue  is  hereby  abolished;  and  all  process DeUnm ud 
and  proceedings  to  outlaw  any  defendant  in  a  civil  action,  are  also^"  *^^^' 
hereby  abolished. 

S  16.  Where  by  the  wrongful  act  of  any  person,  an  injury  is  pro-Tretptt»on 
duced  either  to  the  person,  personal  property,  or  rights  of  another,  or 
to  his  servant,  child  or  wife,  for  which  an  action  of  trespass  may  by 
law  be  brought,  an  action  of  trespass  on  the  case  may  be  brought  to 
recover  damages  for  such  injury,  whether  it  was  wilful,  or  accompa- 
nied by  force  or  not ;  and  whether  such  injury  was  a  direct  and  im« 
mediate  consequence  from  such  wrongful  act,  or  whether  it  was  conse- 
quential and  indirect. 

S  17.  Whenever  a  suggestion  shall  be  made  upon  the  record,  or  in  cwtaio  ng- 
any  stage  of  the  proceedings,  in  any  cause,  which  the  adverse  party  L  m^J^^ 
shall  have  a  right  to  controvert,  a  copy  of  such  suggestion  shall  be 
served  upon  such  adverse  party,  or  his  attorney,  in  the  same  manner 
as  other  pleadings,  and  such  party  may  plead  thereto,  according  to 
the  practice  of  the  court,  in  the  same  manner  and  within  the  same 
time,  as  to  declarations. 

S  18.  If  an  issue  of  fact  be  joined  upon  any  such  suggestion,  the  Trial  thtr*- 
aame  shall  be  tried  and  judgment  rendered  thereon,  as  on  other  issues ;  ^'  ^^ 
and  if  a  default  be  taken  against  the  party  who  ought  to  have  pleaded 
to  the  same,  or  if  judgment  upon  demurrer  or  otherwise,  be  rendered 
against  such  party,  a  writ  of  inquiry  shall  issue  to  ascertain  the  truth 
of  such  suggestion,  unless  otherwise  ordered  by  the  court ;  upon  which 
the  same  proceedings  and  judgment  shall  be  had,  as  upon  writs  of  in- 
quiry in  personal  actions  to  assess  damages. 

5  19.  The  party  making  such  suggestion  may  be  non-suited,  and  other  pro- 
may  have  judgment  of  7um-/>ros  or  discontinuance  entered  against  him, 
for  the  same  causes  and  in  the  same  cases,  as  in  suits  at  law. 

S  20.  When  any  action  at  law  shall  be  commenced,  for  the  reco-caim  for  ten- 
very  of  a  sum  certain,  or  which  may  be  reduced  to  certainty  by  cal-  a^fc^. 
eolation,  or  for  a  casual  or  involuntary  trespass  or  injury,  the  defen- 
dant, in  any  stage  of  the  proceedings,  before  trial  in  such  causes,  or 
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TiTLB  17.  before  vacb  damages  shall  have  been  asaeflsed,  or  before  jofigattd 
^'^'^^^  rendered  in  an  action  of  debt,  may  tender  to  tbe  plaintiff,  or  hie  attor* 
ney,  any  sum  of  money  which  such  defendant  shall  conceive  suffi- 
cient amends  fi»  the  injury  done,  for  which  such  action  or  proceeding 
was  instituted,  or  sufficient  to  pay  the  plaintiff's  demand,  together 
with  the  costs  of  such  action  or  proceeding,  to  the  time  of  making 
such  tender. 

EAeit,  iftoa-  $21.  If  it  shall  appear,  upon  tbe  trial  of  the  cause,  or  upon  tbe 
assessment  of  damages,  that  the  amount  so  tendered,  was  sufficient  to 
pay  the  plaintiff's  demand,  and  the  costs  of  the  suit  or  proceeding  up 
to  the  time  of  such  tender,  the  plaintiff  shall  not  be  entitled  to  recover 
or  collect  any  interest  on  such  demand  fipom  the  time  of  such  tender, 
or  any  costs  incurred  subsequent  to  that  time,  but  shaU  be  liable  to 
the  defendant  for  the  costs  incurred  by  him  subsequent  to  such  time. 

lb.  S  S2.  If  the  action  or  proceeding  be  to  recover  damages,  and  it 

shall  appear,  that  the  sum  tendered  was  a  sufficient  amends  fiir  tbs 
injury  done,  and  for  the  costs,  as  before  mentioned,  the  plaintiff 
shall  not  be  entitled  to  recover  any  costs  in  any  such  action  or  pro- 
ceeding, incurred  after  such  tender,  but  shall  be  liable  to  the  dden- 
dant  for  his  costs  incurred  after  that  time. 

vfhm  to  b«  S  23.  If  any  such  tender  be  accepted  by  the  plaintiff,  and  he  fihalt 
fl^^ove-  thereafter  proceed  in  the  action,  the  sum  so  accepted  shall  be  deduct- 
^'  *••  cd  fipom  the  whole  amount  of  the  recovery,  and  judgment  shall  be 
rendered  only  for  the  residue ;  and  an  entry  of  such  tender  sad  ac- 
ceptance shall  be  made  on  the  record.  The  plaintiff's  ri^t  to  re- 
cover costs,  and  his  liability  to  pay  costs  to  the  defendant,  shall  be  de- 
termined by  the  amount  of  such  residue. 

TeMimony        S  24.  Whcu  there  shall  be  a  motion  or  other  proceeding  in  the  su- 
i?ra^i!^    preme  court,  in  which  it  shall  be  necessary  for  either  party  to  have 
'^*^^'         the  deposition  of  any  witness  who  shall  have  refused  voluntarily  to 
make  his  deposition,  the  court  may  direct  a  commission  to  be  issaetl 
to  one  or  more  persons,  inhabitants  of  the  county  in  which  such  wit- 
ness resides,  to  take  his  testimony. 

lb.  S  25.  Such  witness  may  be  subpcenaed  to  attend  and  testify  be- 

fore such  commissioners,  in  the  same  manner  as  before  referees,  and 
with  the  like  effect ;  and  obedience  to  such  subpoenas  shall  be  en- 
forced in  the  same  manner. 

oiMharrns  S  26.  Whou  any  jury  shall  be  impannelled  to  try  any  issue,  ^ 
make  any  inquiry,  or  to  assess  any  damages,  if  they  cannot  agree,  J- 
ter  being  kept  together  for  such  time  as  shall  be  deemed  reasootUe 
by  the  court  or  officer  before  whom  they  shall  have  appeared  and  been 
impannelled,  such  court  or  officer  may  discharge  them,  and  issueapf^ 
cept  for  a  new  jury,  or  order  another  jury  to  be  drawn,  as  die  case 
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majr  Miqvira ;  and  the  lame  proceedings  shall  be  had  before  such,  new  * 
jaxjy  m  might  have  been  had  before  the  jury  so  discharged.  ^ 

$  ST.  Whenever  any  power,  authority  or  duty  is  confided  by  law  Mt 
to  three  or  more  persons,  and  whenever  three  or  more  persons  or  offi-  wb. 
cers  are  authorised  or  required  by  law  to  perform  any  act,  such  act 
may  be  done,  and  such  power,  audiority  or  duty  may  be  exercised  and 
pefibrmed  by  a  majority  of  such  persons  or  officers,  upon  a  meetii^  of 
all  the  persons  or  officers  so  entrusted  or  empowered,  unless  special 
provisicm  is  otherwise  made. 

S  S8*  Whenever  a  surplus  arising  from  the  sale  of  any  pn^rty  sarpia 
distrained  for  taxes,  paid  over  to  the  supervisor  of  a  town,,  shall  be  to\i!t>« 
claimed  by  any  other  than  the  person  for  whose  tax  such  property  was 
•old,  and  such  claim  shall  be  contested  by  such  person,  such  di^ant 
diall  be  entitled  to  maintain  an  action  against  such  person ;  and  the 
person  for  whose  tax  such  property  was  sold,  may  also  maintain  such 
action  against  such  claimant^  as  for  money  had  and  received ;  io  which 
the  right  of  the  respective  parties  to  such  surplus,  shall  be  tried  and 
determioed. 

$  29.  For  the  purposes  of  such  action,  the  defendant  shall  be  deem-  Duty  ofn- 
ed  to  be  in  possession  of  the  surplus  in  the  hands  of  the  supervisor.  ^^^^' 
Upon  a  certified  copy  of  the  final  judgment  that  shall  have  been  ren* 
d^red  in  favor  of  either  party,  being  produced  to  the  supervisor,  in 
'iriMMB  hands  such  surplus  shall  be,  he  shall  pay  over  the  same  to  the  [So*  vni.  i, 
party  so  recovering.     And  no  supervisor  shzdl  be  liable  to  any  action  ^'  ^'^ 
in  favor  of  any  claimant  of  such  surplus,  the  right  of  which  shall  be 
untested  as  provided  in  the  fourth  section  of  the  third  Title  of  Chap- 
er  thirteen  of  the  First  Part  of  the  Revised  Statutes,  until  he  shall 
ave  refused  to  pay  over  such  surplus  upon  the  production  of  a  judg- 
ment as  aforesaid. 

S  30.  In  any  action  brought  pursuant  to  the  two  last  preceding  sec-  jadcmmt 
»n$,  no  other  cause  of  action  shall  be  joined,  nor  shall  any  set-ofi'be  i^*£^^ 
owed ;  and  if  an  execution  issue  on  a  judgment  so  rendered,  it  shall 
ect  the  costs  only  of  such  judgment  to  be  levied  thereon. 

5  31.  It  shall  not  be  necessary  to  have  any  particular  number  of  ProcM. 
s  intervene  between  the  teste  and  return  day  of  any  process,  ex- 
.  writs  of  capias  ad  sali^faciendumj  when  issued  for  the  purpose 
)arging  bail. 

32.  Whenever  any  sherifi*  shall  have  neglected  to  return  any  AtuehmMto 
ant  issued  by  a  county  treasurer,  against  any  collector,  or  any  *£?^ 
mt  issued  by  the  comptroller,  against  any  collector  of  canal  tolls,  ^"  ^'^' 
ill  have  made  any  other  return  than  that  required  by  law,  he 
te  proceeded  against  in  the  supreme  court,  by  attachment,  for 
;lect,  in  the  same  manner  and  with  the  like  effect,  as  for  ne- 
g  to  return  any  execution  in  a  civil  suit ;  and  the  proceedings 
I  shall  be  the  same  in  all  respects. 
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TiTLB  17.  berore  such  damaget  shall  have  been  assessed,  or  be^  t^ 

rendered  in  an  action  of  debt,  may  tender  to  the  pb'       ^yr^^^^^ 
ney,  any  sum  of  money  which  such  defendant  jj  q^/  ^^w*- 

cient  amends  for  the  injury  done,  for  which  f  j^jm  fi^^fT 

was  instituted,  or  sufficient  to  pay  the  r'  ^^j  gaflfc^   / 


/ 


with  the  costs  of  such  action  or  proce^  ^  ^^y  mattef^  ^ 

such  tender.  ^r  g^  ^hoge  b^^* 

S^.*i!t!ici^ilt     ^  **•  ^^  *'  ^^^^^  appear,  upor 

assessment  of  damages,  that  the  ,       ^^ti  ve  in  any  respect,  tie 

pay  the  plaintiflPs  demand,  p  •      '^orised  to  receive  the  same,  ot 

to  the  time  of  such  tender.  ^sequence  of  such  bond,  if  the  same 

or  collect  any  interest  --  application  of  all  the  obligors  ihereiB, 

or  any  costs  incurred  .gp^^ .  ^nd  such  bond  shall  thereupon  be 

the  defendant  for  t»         tj^g  ^^^  execution  thereof. 

»i>  ^  •*•  "  ™    .  any  county  has  been  or  shall  be  divided,  any  judg- 

shall  appear*       /,nve  been  recovered  previous  to  such  division,  or  after 

injury  OOP ,  ,.^  '^^li  any  proceedings  instituted  previous  thereto,  in  the 

shau  no^  />:^mou  pleas  of  such  county,  or  before  any  justice  of  the 

^^^^"^  /Lt^^y  ^^y  "^  collected  by  execution  to  be  issued  to  the  sheriff 

.^*iouBty  where  such  judgment  shall  have  been  rendered,  or  to  a 

When  to  b«  ;Ol^  thereof,  as  the  case  may  require,  who  shall  execute  the 

o^J^f^v^        J^  '^  ^^  ^™^  manner  as  if  such  division  had  not  been  made ;  and 

^^  **"  jSj^^'S™^'^*^  ™^y  ^  revived,  and  the  like  proceedings  may  be  had 

Afit^Hy  as  if  such  county  had  not  been  divided. 

^  36.  When  any  defendant,  at  the  time  judgment  shall  be  render- 
1^^  ed  against  him,  in  any  court  of  record,  shall  be  in  the  custody  of  a 
kfli^  sheriff  or  other  officer,  either  upon  process  in  the  suit  in  which  such 
judgment  shall  have  been  rendered,  or  upon  being  surrendered  in  dis- 
charge of  his  bail  in  such  suit,  the  plaintiff  in  such  judgment  shall 
charge  such  defendant  in  execution  thereon,  witliin  three  months  after 
the  last  day  of  the  term  next  following  that  at  which  such  judgment 
shall  have  been  obtained.  And  where  any  defendant  shall  be  in  cus- 
tody upon  a  surrender  in  discharge  of  his  bail,  made  aAer  a  judgment 
obtained  against  him,  and  such  bail  shall  be  tliereupon  exonerated,  the 
plaintiff  in  such  judgment  shall  charge  such  defendant  in  execution 
thereon,  within  three  months  after  such  surrender,  or  if  an  execution 
against  the  property  of  such  defendant  shall  have  been  issued,  within 
three  months  afler  the  return  day  of  such  execution.^ 

When  .11,  S  37.  If  any  plaintiff  shall  neglect  so  to  charge  any  defendant  in 
execution,  as  required  in  the  last  section,  such  defendant  may  be  dis- 
charged from  custody  by  a  supersedeas  to  be  allowed  by  any  judge  of 
the  court  in  which  such  judgment  shall  have  been  obtained,  unless 
good  cause  to  the  contrary  be  shown ;  and  afler  being  so  discharged, 

(24)  1  R.  L  p.  333,  §  12. 
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K  ^\t  shall  not  be  liable  to  be  arrested  upon  any  execution  tttlb  n. 

^^  \ued  upon  such  judgment.**  v^->rw 

\    '^^  ^  the  duty  of  the  clerk  of  the  supreme  court  in  the  Trwucnpto 

^^JV .    "^  *h'^  six  months  after  this  Title  shall  take  effect  \aG.  stat«« 


t^v     W 


^^  ">  the  clerk  of  the  district  court  of  the  United 


V 


>iv  %^  -^  trict  of  New- York,  a  certified  copy  of  the 

W    '-    .4^  ^^  "^red  in  that  court,  or  in  the  circuit  court 

^V  >i           ^  ''trict,  and  docketed  since  the  first  day 

[_^  *!>,         ''^  ^^                undred  and  thirty. 

V 1%  "^^      ^  y  V  aie  supreme  court,  shall  immediately  cause  To  be  •otw 

.loed  mto  proper  books,  m  the  same  manner  m  dociMti. 
judgments  rendered  in  courts  of  record  in  this  state 
directed  to  be  entered,  leaving  proper  blanks  in  such 
.«ad  transcripts  of  future  judgments,  in  the  manner  herein 
prescribed. 

S  40.  Upon  completing  such  transcript,  and  within  one  month  af-TobeMntto 
ter  he  shall  have  obtained  such  certified  copy  as  herein  directed,  the  baaV  JU 
said  clerk  shall  transmit  such  copy  to  the  clerk  of  the  supreme  court 


at  Albany,  who  shall  immediately,  in  like  manner  as  herein 
befiire  directed,  cause  the  same  to  be  transcribed  in  proper  books ;  and 
widiin  one  month  after  receiving  such  copy,  shall  transmit  the  same 
to  the  cWk  of  the  supreme  court  in  Utica,  who  shall  in  like  manner* 
traDfcribe  the  same  into  proper  books. 

S  41.  -It  shall  be  the  duty  of  the  clerk  of  the  supreme  court  in  Uti-  Tramcriiita 
ca,  within  six  months  after  this  Title  shall  take  effect  as  a  law,  to  pro-  cnurt  at 
core  firom  the  clerk  of  the  district  court  of  the  United  States,  for  the 
northern  district  of  New- York,  a  certified  copy  of  the  docket  of  all 
judgments  rendered  and  docketed  in  that  court,  either  as  a  district 
court  or  as  a  circuit  court,  since  the  first  day  of  January  one  thousand 
e^t  hundred  and  thirty. 

S  43.  The  said  clerk  shall  transcribe  such  dockets  in  proper  books,  Tobe  tran- 
and  in  the  same  manner  in  which  dockets  of  judgments  rendered  in  Mnllft.^"^ 
the  southern  district  of  New- York  are  hereby  directed  to  be  entered ; 
and  shall  within  one  month  after  obtaining  such  copy,  transmit  the 
aame  to  the  clerk  of  the  supreme  court  in  Albany,  who  shall  in  like 
manner  transcribe  such  copy  into  proper  books ;  and  within  one  month 
after  the  receipt  of  such  copy,  shall  transmit  the  same  to  the  clerk  of 
the  supreme  court  in  New- York,  to  be  in  like  manner  transcribed  in- 
to proper  books. 

S  4S.  At  the  respective  times  when  the  clerks  of  the  supreme  court  saeh  tran- 
in  New- York  and  Utica,  are  by  law  required  to  transmit  certified  co-  Im£^^b«^ 
pies  of  dockets  of  judgments  in  the  said  court,  they  shall  respectively  **'*'•*'***' 
iKOcare  firom  the  clerk  of  the  district  court  of  the  United  States  of  that 

(25)  1  R.  L.  p.  868,  §  12. 
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TiTLEn.  district  in  which  thej  reside,  certified  copieB  of  all  dockett  of  jw^- 
ments  rendered  in  such  district  coart,  or  in  the  circait  coiurt  of  sndi 
district,  and  docketed  since  the  last  certified  copies  of  such  dockets 
were  obtained ;  they  shall  respectively  transcribe  such  copies  into  the 
books  provided  as  herein  before  specified,  and  shall  transmit  such  co- 
pies to  the  clerk  of  the  supreme  court  at  Albany,  to  be  in  like  mao- 
ner  transcribed  by  him,  and  when  so  entered,  to  be  transmitted  hj 
him  to  the  clerk  of  the  supreme  court  in  New-York,  or  to  the  clerk  of 
that  court  in  Utica,  as  the  case  may  be,  who  shall  respectively  tran- 
scribe the  same  in  the  books  herein  before  specified. 

,  S  44.  The  docket  of  judgments  rendered  in  the  southern  and  north- 
em  districts,  shall  be  entered  in  the  same  books,  noting  in  the  maigin 
of  such  dockets  respectively,  the  court  in  which  such  judgments  were 
rendered. 

ExpenM  S  45.  The  expense  of  procuring  the  certified  copies  of  dockets  of 
judgments,  as  herein  required,  of  transcribing  the  first  of  the  said  cer* 


tified  copies  which  shall  be  so  procured,  of  procuring  the  necessaij 
books  £>r  that  purpose,  and  of  the  postage  of  the  several  co|net  which 
shall  be  transmitted  as  herein  required,  shall  be  paid  out  of  the  txem- 
ry,  on  being  audited  and  allowed  by  the  comptroller. 

Peetfor  S  46.  Tho  ckrks  of  the suuremo  court shall be  entitled  to tibe  ssoe 

fees  fi}r  searches  and  for  certified  copies  from  any  of  the  dockets  so 
entered  by  them,  as  are  allowed  by  law  for  similar  services  in  retpect 
to  dockets  of  judgments  rendered  in  the  supreme  court. 


CHAP.  IX. 

Of  the  Writ  of  Habeas  Corpus ;  of  Writs  of  Error, 
Appeals,  Informations,  and  Proceedings  com* 
menced  by  any  Special  Writ* 


Title  1. — Of  the  writs  of  habeas  corpus  and  certiorari,  in  certaia  caies. 
Title  2. — Of  proceedings  by  scire  faciaa,  by  information  is  ceitaia  ca- 
ses, mandamus,  prohibition,  and  ad  quod  damnoOL 
Title  3. — Of  writs  of  error,  and  appeals. 


TITLE  I. 

OF  THE  WRITS  OF  HABEAS  CORPUS  AND  CERTIORARI,  IN  CERTAIN 

CASES. 

Art.  1.— Of  the  writ  of  habeas  corpus,  to  bring  up  a  person  to  tf^stify,  or  to  tai*"'" 

certain  cases. 
Art.  a. — Of  the  writs  of  habeas  corpus  and  certiorari,  when  iatntd  to  inqukil***^ 

cause  of  detention. 
Art.  3. — General  provisions. 
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ARTICIiB  FIBST.  AJLT.  1. 

Of  t&e  Writ  ^Habcaa  CorpuSy  to  bring  up  a  Perwn  to  testi/jfj  ^•^v'^/ 

or  to  answer  in  certain  Case^. 

9me,  1.  flabcas  oorpia  to  bring  np  pritosen  to  testify. 
S.  AppUcation  therefor  how  to  be  made  and  yerified. 
8.  Offieen  who  are  authorised  to  aUow  writ. 
4.  Maybe  had  m  soits  before  jostkes,  in  certain  casea. 
&  Priaonera  in  execution,  &c.  to  be  remanded. 
6L  When  writ  to  issue  to  take  fugitives  from  senrice. 

7.  Proof  neeeaaary  to  entitle  to  writ 

8.  Sheriff  how  to  execnto  writ. 

9.  Proceedings  on  hearing  chum. 

10.  Fngitire  when  to  be  discharged;  penalty  on  claimant. 
U.  How  and  when  claimant  entitled  to  take  fugitive. 
12.  Authority  of  claimant  under  certificato. 
IS.  iWs  and  expenses  to  be  paid  by  claimant;  when. 

14.  Penalty  on  justices,  &c.  granting  process  to  arrest  fugitives,  fte. 

15.  Fugitive  entitled  to  writ  of  homine  replegiando. 
M.  Security  when  to  be  given  by  fugitive. 

17.  Proceedings  on  habeas  corpus  suspended. 
1&  Fugitive  not  to  be  taken,  &c.  except  as  herein  authorised. 
lil.  Penalty  for  taking,  attempting  to  remove,  ftc.  fugitive. 
20.  POaaby  on  officers  for  not  obeying,  &c.  habeas  cocpua. 

SxcTioN  1.  Every  court  of  record  shall  have  poweTy  upon  the  ap*  Rabeu  eor> 
plication  of  any  party  to  any  suit  or  proceeding,  civil  or  criminal,  "^^  *****"  ^' 
pending  in  such  court,  to  issue  a  writ  of  habeas  corpus^  for  the  pur- 
pose of  bringing  before  the  said  court,  any  prisoner  who  may  be  de- 
tained  in  any  jail  or  prison  within  this  state,  for  any  cause  except  a 
sentence  for  a  felony,  to  be  examined  as  a  witness  in  such  suit  or  pro- 
ceeding, in  behalf  of  the  party  making  the  application. 

S  2-  Every  such  application  shall  be  verified  by  affidavit,  and  shall  J^  J^Jj^^****" 
state,  »«i^«' 

1.  The  title  and  nature  of  the  suit  or  proceeding,  in  regard  to 
which  the  testimony  of  such  prisoner  is  desired  :  and, 

s.  That  the  testimony  of  such  prisoner  is  material  and  necessary 
to  such  party,  on  the  trial  or  hearing  of  such  suit  or  proceeding,  as  he 
is  advised  by  counsel,  and  verily  believes : 

If  the  application  be  made  by  the  attorney-general  or  the  district 
attorney,  it  shall  not  be  necessary  to  swear  to  such  advice  or  coun- 
sel. 

S  3.  Such  writ  may  also  be  issued  by  the  chancellor  or  any  jus-  offic«inwiia 
tice  of  the  supreme  court,  or  any  officer  authorised  to  perform  the  du-  w5t. 
tics  of  such  justice,  upon  the  like  application  of  a  party  to  any  suitor 
proceeding  pending  in  a  court  of  record,  or  pending  before  any  officer 
or  body  who  may  be  authorised  to  examine  witnesses,  in  any  suit  or 
proceeding. 

$  4.  Such  writ  may  also  be  issued  by  any  of  the  officers  aforesaid,  wheo  to  be- 
npon  the  application  of  a  party  to  a  suit  before  any  justice  of  the[;^'o"»j»»»»'- 
peace,  to  bring  any  prisoner  confined  in  the  jail  of  the  same  county, 
or  the  county  next  adjoining  that  where  such  justice  may  reside,  be- 
fore such  justice,  to  be  examined  as  a  witness. 


CC:i. 


lETSED  STAT17RS0F 


l« 


toba 

ba 
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JLAXSDCS  PBCVlsro^S  COXCCRNUCG  SCITS  AHD 
raCCEEDEXGS  Cr  CTVTL  CASES. 


88.  P—diwqMwdfcy 
84. 


86.   WfeCS  dflMBOBHli  HiptlMBMltD  hs  ciHI|gcd  Bi 

S7.  Wfcfmdha^toWdMckMgffl;  tCDcttkeflM 

88.  CcrtMBteHMiipU  to  WcblBMdfrvB  United 

88.  To  ha  catered  tekb  docket  kydcfk  of  fiqiflvMacovtmNcir-Tofk. 

40.  To  be  teat  tockffa  ot  ^ThMj  md.  Utio;  tad aalcfad  hj  tkuk 

4L  TnaMripUfroBUaitodStatcaeovtatUtica^tebeoMaiMd. 

42.  ToWtiiwiHwiilmdwidtoAttaayMdNeir-YoA. 

43.  Sack  tnn«eripte  te  be  obtaiacd  keicafter  and  Mat*  fte. 

44.  Dockcteiawkatbookf  to  be  catered. 

45.  Egpcaeocf  ptoeaiiagtiMecripte,  Ite.  how  paid. 

46.  FeeeiDrMareheeaBdeopieaofsaehtn&ecripti. 

S  1*  Every  peraoo  who  shall,  for  vexatkm  and  trouble,  or  mli- 
ciously,  cause  or  procure  any  other  to  be  arrested,  attached,  or  in  aB| 
way  proceeded  against,  by  any  process  or  proceeding  at  lacw  or  i8 
^uity,  or  in  any  other  manner  prescribed  by  law,  to  answer  Id  die 
suit  or  prosecution  of  any  person,  without  the  consent  of  such  penoSi 
or  where  there  is  no  sudi  person  known,  shall  forfeit  to  the  nMsoaio 


(80)  Lain  crisis^  p.  ISB^^e. 
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■mttod,  attached  or  proceeded  against,  treble  tbe  damagea  and  ex-  tttlbit. 
paifles,  which,  by  any  yerdict,  shall  be  fiyond  to  have  been  snsUuned  ^^*v^^ 
and  incurred  by  him ;  and  shall  forfeit  to  the  person  in  whose  name 
such  arrest  or  proceeding  was  had,  two  hundred  and  fifty  dollars ; 
and  shall  be  deemed  guilty  of  a  misdemeanor,  punishable,  on  convic- 
tion, by  imprisonment,  for  a  time  not  exceeding  six  months.^^ 

S  %.  No  inhabitant  of  any  town,  city  or  county,  shall  be  disqualifi-  ^l^gjj^^^j^ 
ed  as  a  juror  or  witness  in  any  cause  brought  to  recover  any  penalty  qwui^^. 
or  finrfeiture,  on  the  ground  that  such  penalty  or  fOTfiuture  is  to  be  ap- 
plied for  the  benefit  of  such  town,  city  or  county,  or  finr  the  benefit  of 
the  poor  thereof ;  nor  shall  any  officer,  on  such  ground,  be  disqualified 
firom  serving  any  process  for  Uie  summoning  of  a  jury  in  such  cause.^^ 

03.  Every  sherifi*,  constable,  marshal  or  other  officer,  to  whomFiMfmidto 
diall  be  directed'  and  delivered  any  attachment,  summons,  precept  to  tpwaaicMw, 
summon  a  jury,  warrant  to  apprehend  a  witness  or  any  odier  person, 
or  any  other  process  authorised  by  law  tD  be  issued  by  a  circuit  judge, 
supreme  court  conunissioner,  ju^  of  county  courts,  or  justice  of  the 
peace,  in  any  special  proceeding  or  matter  before  sudi  judge,  commis- 
sioner or  justice,  except  civil  suits  befiHre  justices  of  the  peace,  shall 
execute  such  process,  as  therein  commanded,  and  for  any  wilfiil  neg- 
lect so  to  do,  may  be  fined  by  the  officer  issuing  the  same,  in  a  sum 
not  exceeding  twenty-five  dollars.^ 

S  4.  When  any  person  shall  have  been  personally  summoned  toonjowifer 
attend  as  a  juror,  to  inquire  into  any  matter  or  thing,  or  to  hear  and 
tiy  any  controversy,  in  any  qiecial  proceeding  or  matter  specified  in 
the  last  section,  and  shall  wilfully  neglect  to  attend  in  obedience  to 
such  summons,  he  may  be  fined  by  the  officer  issuing  the  same,  in  a 
sum  not  exceeding  twenty-five  dollars.  But  this  section  shall  not  ex- 
tend to  any  case  where  special  provision  is  made  by  law,  for  punish- 
ing the  default  of  any  juror .^^ 

fi  6.  When  any  sheriiT,  constable  or  other  officer,  who  shall  have  storin^^e. 
sununoned  any  jury,  in  the  cases  mentioned  in  the  two  last  sections,  tainjoriM. 
shall  be  required  by  tbe  officer  issuing  such  summons,  to  attend  such 
jury  and  take  charge  of  them,  he  shall  be  bound  to  do  so;  and  for  any 
wilful  neglect  to  obey  such  order,  or  for  any  misconduct  while  attend- 
ing such  jury,  by  which  the  rights  or  remedies  of  any  party  to  such 
proceeding  may  be  impaired  or  prejudiced,  such  sheriff,  constable 
or  other  officer  shall  be  liable  to  be  fined  by  the  officer  before  whom 
such  jury  shall  have  appeared,  in  a  sum  not  exceeding  twenty-five 
dollars. 

S  6.  Upon  such  fine  being  imposed  in  any  of  the  cases  herein  before  nocim  or 
specified,  notice  thereof  shall  be  given  to  the  person  fined,  to  the  end  ""* 
that  be  may  render  any  excuse  to  the  officer  imposing  the  same,  or 
show  cause  why  such  fine  should  be  remitted. 

(81)lR.L.p.l74,§10.    (S8)Uwfori827,p.2S. 
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TTTLBn.      ^  7.  If  no  such  exoiue  be  rendered,  or  cause  shown,  within  thiity 
^^*^f^^  days  after  theserriceof  such  notice,  and  such  fine  shall  not  hare  bnn 

FloMi  fce.  to       * 

be  evtiiud  to  remitted  hy  the  officer  imposing  the  same,  such  officer  ahall  makes 
piMs^         special  return  of  the  delinquency  or  misconduct  for  which  such  fine  wsi 
imposed,  wUh  the  amount  thereof^  to  the  next  court  of  common  plesf 
of  the  county  in  which  such  delinquent  ehall  reside.^ 

HdWMSiet.  $  8.  The  clerk  of  the  court  to  which  such  return  ahall  be  made, 
shall  deliver  a  copy  thereof  to  the  district  attorney  of  the  coontj,  with 
copies  of  the  minutes  of  fines  imposed  by  such  court,  and  in  tlie.ssm0 
manner;  which  shall  be  collected,  and  may  be  remitted  or  mitigatfld, 
in  the  same  manner  as  fines  imposed  by  courts  of  record,  upon  defimlt- 
ing  jurors. 

OMitoinow  ^9.  Whenever  any  officer  is  authorised  or  required  by  bw  to  take 
any  sureties  or  bail,  or  to  approve  any  sureties  or  bail,  he  shall  be  au- 
thorised lo  administer  an  oath  to  every  person  who  shall  beofiesed  ss 
auch  bail  or  surety,  to  ascertain  his  sufficiency. 

NotioM  in        S  10.  Whenever  a  notice  or  other  proceeding  b  required  by  aiqr 
Btrnptpen.  ^^^^^  ^  |^  published  in  a  newspaper  of  any  particular  coonty,  if 
there  be  no  newspaper  published  in  such  county,  such  notice  or  jto- 
ceeding  may  be  published  in  a  newspaper  of  an  adjoining  county. 

^rui>o«tiM  S  11*  Whenever  application  shall  be  made  to  the  commissionen 
cm.  °  'of  the  land-office,  the  canal  board,  canal  commisaoners,  or  any  of 
them,  or  to  any  other  public  officer,  to  do  any  act  in  an  oflkial  cspa- 
city,  and  such  board  or  officer  shall  require  information  or  prool^  to 
enable  them  or  him  to  decide  on  the  propriety  of  doing  such  act,  such 
information  or  proof  may  be  required  to  be  given  by  affidavit,  and  any 
member  of  such  board,  or  such  officer,  may  administer  all  necesssiy 
oaths  for  that  purpose. 

cwtaia  offl.      S  12.  Whenever  any  officer  to  whom  the  legal  custody  of  any  doca- 
^w.   ment  or  paper  shall  belong,  shall  certify,  under  his  official  si^J,  that 


he  has  made  diligent  examination  in  hid  office  for  such  paper,  and 
that  it  cannot  be  found,  such  certificate  shall  be  presumptive  evidenoe 
of  the  facts  so  certified,  in  all  causes,  matters  and  proceedings,  in  tbe 
same  manner  and  with  the  like  efiect,  as  if  such  officer  had  persoml' 
ly  testified  to  the  same  in  the  court  or  before  the  officer,  before  whom 
such  cause,  matter  or  procecdii^  may  be  pending* 

Salts  by  th«  S  13.  Every  suit  or  proceeding  in  a  civil  case,  instituted  in  tbe 
^^  *'  name  of  tbe  people  of  this  state,  by  any  public  officer  duly  authorised 
for  that  purpose,  shall  be  subject  to  all  the  provisions  of  law  respect' 
ing  similar  suits  or  proceedings,  when  instituted  by  or  in  the  name  d 
any  citizen,  except  where  provision  is  or  shall  be  otherwise  express- 
ly made  by  statute  ;  and  in  all  such  suits  and  proceedings,  the  people 
of  this  state  shall  bo  liable  to  be  non-suited,  and  to  have  judgmeotf  of 

(28)  Lawi  of  1827,  p.  9. 
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nonrpro9  or  of  discontinuance  entered  against  them,  in  the  same  ca-  title  n. 
ses,  in  like  manner  and  with  the  same  effect,  as  in  suits  brought  by  ^^^>^^^^ 
citizens,  except  that  no  execution  shall  issue  thereon. 

5  14.  Whenever  costs  shall  be  adjudged  against  the  people  of  this  ^*^*"^iir^ 
state,  in  any  civil  suit  or  proceeding  instituted  by  any  officer  duly 
authorised  for  that  purpose,  it  shall  be  the  duty  of  the  comptroller  to 
draw  on  the  treasurer  for  the  amount  thereof,  upon  the  production  of 
an  authenticated  copy  of  the  record  of  judgment,  or  of  the  order  ad- 
judging such  costs,  with  a  taxed  bill  thereof,  and  upon  a  certificate  of 
the  attorney-general,  that  such  suit  or  proceeding  was  duly  instituted, 
as  by  law  required. 

^15.  The  action  of  detinue  is  hereby  abolished;  and  all  process DeUnue ud 
and  proceedings  to  outlaw  any  defendant  in  a  civil  action,  are  also 
hereby  abolished. 

S  16.  Where  by  the  wrongful  act  of  any  person,  an  injury  is  pro-TreqxMion 
duced  either  to  the  person,  personal  property,  or  rights  of  another,  or 
to  his  servant,  child  or  wife,  for  which  an  action  of  trespass  may  by 
law  be  brought,  an  action  of  trespass  on  the  case  may  be  brought  to 
recover  damages  for  such  injury,  whether  it  was  wilful,  or  accompa- 
nied by  force  or  not ;  and  whether  such  injury  was  a  direct  and  im« 
mediate  consequence  from  such  wrongful  act,  or  whether  it  was  conse- 
quential and  indirect. 

S  17.  Whenever  a  suggestion  shall  be  made  upon  the  record,  or  in  cwtaio  rag. 
any  stage  of  the  proceedings,  in  any  cause,  which  the  adverse  party  L  la^!* 
shall  have  a  right  to  controvert,  a  copy  of  such  suggestion  shall  be 
served  upon  such  adverse  party,  or  his  attorney,  in  the  same  manner 
as  other  pleadings,  and  such  party  may  plead  thereto,  according  to 
the  practice  of  the  court,  in  the  same  manner  and  within  the  same 
time,  as  to  declarations. 

S  18.  If  an  issue  of  fact  be  joined  upon  any  such  suggestion,  the  Trial  thar^ 
same  shall  be  tried  and  judgment  rendered  thereon,  as  on  other  issues ;  ^'  ^^' 
and  if  a  default  be  taken  against  the  party  who  ought  to  have  pleaded 
to  the  same,  or  if  judgment  upon  demurrer  or  otherwise,  be  rendered 
against  such  party,  a  writ  of  inquiry  shall  issue  to  ascertain  the  truth 
of  such  suggestion,  unless  otherwise  ordered  by  the  court ;  upon  which 
the  same  proceedings  and  judgment  shall  be  had,  as  upon  writs  of  in- 
quiry in  personal  actions  to  assess  damages. 

5  19.  The  party  making  such  suggestion  may  bo  non-suited,  and  other  pro- 
may  have  judgment  of  nan-pros  or  discontinuance  entered  against  him, 
for  the  same  causes  and  in  the  same  cases,  as  in  suits  at  law. 

S  20.  When  any  action  at  law  shall  be  commenced,  for  the  reco-caMtforten- 
rery  of  a  sum  certain,  or  which  may  be  reduced  to  certainty  by  cal-  aZms^ 
culation,  or  for  a  casual  or  involuntary  trespass  or  injury,  the  defen- 
dant, in  any  stage  of  the  proceedings,  before  trial  in  such  causes,  or 
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TiTLB  17.  before  sQcb  damages  ahall  have  been  asseand,  ot  before  jodgBHOt 
>'^^^^  rendered  in  an  action  of  debt,  may  tender  to  the  plaintiff,  ar  his  atkor* 
ney,  any  sum  of  money  which  such  defendant  shall  conoeive  siifi- 
cient  amends  for  the  injury  done,  for  which  such  action  or  proceeding 
was  instituted,  or  sufficient  to  pay  the  plaintiff's  demand,  together 
with  the  costs  of  such  action  or  proceeding,  to  the  time  of  makiDg 
such  tender. 

iBir«et,iru>a-  $21.  If  it  shall  appear,  upon  the  trial  ot  the  cause,  or  upon  the 
assessment  of  damages,  that  the  amount  so  tendered,  was  sofficieiilto 
pay  the  plaintiff's  demand,  and  the  costs  of  the  suit  or  proceediiq^  up 
to  the  time  of  such  tender,  the  plaintiff  shall  not  be  entitled  to  recover 
or  collect  any  interest  on  such  demand  finom  the  time  of  such  tender, 
or  any  costs  incurred  subsequent  to  that  time,  but  shall  be  liable  Uk 
the  defendant  for  the  costs  incurred  by  him  subsequent  to  such  time. 

11^.  S  22.  If  the  action  or  proceeding  be  to  recover  damages,  and  it 

shall  appear,  that  the  sum  tendered  was  a  sufficient  amends  fiw  tbs 
injury  done,  and  for  the  costs,  as  before  mentioned,  the  pkiatif 
shall  not  be  entitled  to  recover  any  costs  in  any  such  action  or  pro- 
ceeding,  incurred  after  such  tender,  but  shaU  be  liable  to  the  ddfen- 
dant  for  his  costs  incurred  after  that  time. 

whentoiitt  S  23.  If  any  such  tender  be  accepted  by  the  plaintiff,  and  he  shall 
o^m^i^ve-  thereafter  proceed  in  the  action,  the  sum  so  accepted  shall  be  deduct- 
^'  ^^'  ed  from  the  whole  amount  of  the  recovery,  and  judgment  shall  be 
rendered  only  for  the  residue ;  and  an  entry  of  such  tender  and  ao> 
ceptance  shall  be  made  on  the  record.  The  plaintiff's  rij^t  to  re- 
cover costs,  and  his  liability  to  pay  costs  to  the  defendant,  diall  be  dor 
termined  by  the  amount  of  such  residue. 

TMiimony        S  24.  Wheu  thcro  shall  be  a  motion  or  other  proceeding  in  the  su- 
i?ra?i!^    preme  court,  in  which  it  shall  be  necessary  for  either  party  to  have 
*^***         the  deposition  of  any  witness  who  shall  have  refused  voluntarily  to 
make  his  deposition,  the  court  may  direct  a  commissi(Hi  to  be  issaed 
to  one  or  more  persons,  inhabitants  of  the  county  in  which  such  wit- 
ness resides,  to  take  his  testimony. 

lb.  S  25.  Such  witness  may  be  subpomaed  to  attend  and  testify  be 

fore  such  commissioners,  in  the  same  manner  as  before  referees,  and 
with  the  like  effect ;  and  obedience  to  such  subpoenas  shall  be  en- 
forced in  the  same  manner. 

DiMharriu:  S  26.  When  any  jury  shall  be  impannelled  to  try  any  issue,  to 
make  any  inquiry,  or  to  assess  any  damages,  if  they  cannot  agree,  tS- 
ter  being  kept  together  for  such  time  as  shall  be  deemed  reasonable 
by  the  court  or  officer  before  whom  they  shall  have  appeared  and  been 
impannelled,  such  court  or  officer  may  discharge  them,  and  issueapi«' 
cept  for  a  new  jury,  or  order  another  jury  to  be  drawn,  as  the  cas^ 


juries. 
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VDKj  require ;  and  the  same  proceddings  shall  be  had  before  such,  new  'r^L^  rr. 
jury,  as  might  hare  been  had  before  the  jury  so  discharged.  ^^^^^^^ 

S  27.  Whenever  any  power,  authority  or  duty  is  confided  by  law  Majority  of 
to  three  or  more  persons,  and  whenever  three  or  more  persons  or  offi-  when  ^  act 
cers  are  authorised  or  required  by  law  to  perform  any  act,  such  act 
may  be  done,  and  such  power,  authority  or  duty  may  be  exercised  and 
perfi>rmed  by  a  majority  of  such  persons  or  officers,  upon  a  meeting  of 
all  the  persons  or  officers  so  entrusted  or  empowered,  unless  special 
provision  is  otherwise  made. 

S  28.  Whenever  a  surplus  arising  from  the  sale  of  any  property  SttrpiM  of 
distrained  for  taxes,  paid  over  to  the  supervisor  of  a  town,,  shall  be  to'^.!?Tm 
claimed  by  any  other  than  the  person  for  whose  tax  such  property  was 
•old,  and  such  claim  shall  be  contested  by  such  person^  such  claimant 
shall  be  entitled  to  maintain  an  action  against  such  person ;  and  the 
person  for  whose  tax  such  property  was  sold,  may  also  maintain  sucli 
aetion  against  such  claimant,  as  for  money  had  and  received ;  in  which 
the  right  of  the  respective  parties  to  such  surplus,  shall  be  tried  and 
determiAed. 

$  29.  For  the  purposes  of  such  action,  the  defendant  shall  be  deem-  Doty  of  n- 
ed  to  be  in  possession  of  the  surplus  in  the  hands  of  the  supervisor.  ^^^^' 
Upon  a  certified  copy  of  the  final  judgment  Uiat  shall  have  been  ren* 
dered  in  favor  of  either  party,  being  produced  to  the  supervisor,  in 
wfaoaa  hands  such  surplus  shall  be,  he  shall  pay  over  the  same  to  the  [sm  mi  i, 
party  so  recovering.     And  no  supervisor  shsdl  be  liable  to  any  action  **'  ^'^ 
in  favor  of  any  claimant  of  such  surplus,  the  right  of  which  shall  be 
contested  as  provided  in  the  fourth  section  of  the  third  Title  of  Chap- 
ter thirteen  of  the  First  Part  of  the  Revised  Statutes,  until  he  shall 
have  refused  to  pay  over  such  surplus  upon  the  production  of  a  judg- 
ment as  aforesaid. 

S  30.  In  any  action  brought  pursuant  to  the  two  last  preceding  sec-  jodgmwit 
tions,  no  other  cause  of  action  shall  be  joined,  nor  shall  any  set-ofi'be  SSJl^iT" 
allowed ;  and  if  an  execution  issue  on  a  judgment  so  rendered,  it  shall 
direct  the  costs  only  of  such  judgment  to  be  levied  thereon. 

S  31.  It  shall  not  be  necessary  to  have  any  particular  number  of  ProcMt. 
d&ys  intervene  between  the  teste  and  return  day  of  any  process,  ex- 
cept writs  of  capias  ad  saH^actendum^  when  issued  for  the  purpose 
of  charging  bail. 

S  32.  Whenever  any  sherifi*  shall  have  neglected  to  return  any  AtuduMoti 
warrant  issued  by  a  county  treasurer,  against  any  collector,  or  any  Slb?^ 
warrant  issued  by  the  comptroller,  againstany  collector  of  canal  tolls,  ^" 
or  shall  have  made  any  other  return  than  that  required  by  law,  he 
ahall  be  proceeded  against  in  the  supreme  court,  by  attachment,  for 
his  Q^lect,  in  the  same  manner  and  with  the  like  effect,  as  for  ne- 
gleciing  to  return  any  execution  in  a  civil  suit ;  and  the  proceedings 
thereon  shall  be  the  same  in  all  respects. 


554  REVISED  STATUTES  OF  [p> 


• 
y 


^^ 


TITLB17.  before  sucb  damages  shall  haTS  been  assessed,  or  b^faw  to  be  firra 
^^^'"'^'^^  rendered  in  an  action  of  debt,  may  tender  to  the  pl^^^  ^  privilete  coo- 
ney,  any  sum  of  money  which  such  defendant  ^  ^j^  ^^  \^  oeces- 
cient  amends  for  the  injury  done,  for  which  f  ^  ^  ^^^^  thereof  pre- 
was  instituted,  or  sufficient  to  pay  the  ^  ^  deemed  sufficient  if  it 
with  the  costs  of  such  action  or  proce  ^^  j^  ^^  ^^^^^^  to  ^ 

such  tender.  ^^hom  or  f^  whose  benefit 

Effect  if  ton-     g  21.  If  it  shall  appear,  upo- 

assessment  of  damages,  that  th  #  ^,,  be  defective  in  any  respect,  Ae 
pay  the  plaintiflPs  demand,  ^j  \^  authorised  to  receive  the  same,  or 
to  the  time  of  such  tende"  ^^  j^  consequence  of  such  bond,  if  the  same 
or  collect  any  inter^  ^^  the  application  of  all  the  obligors  therein, 
or  any  costs  incurre-'^  ^^  res^X ;  and  such  bond  shall  thereupon  be 
the  defendant  for    •  ^^^  ^ime  of  the  execution  thereof. 

\,f^any  county  has  been  or  shall  be  divided,  any  jadg- 

shall  apper  'j!i^yiiave  been  recovered  previous  to  such  division,  or  after 

mjory  r    />;^  ^^^  ^^y  proceedings  instituted  previous  thereto,  in  the 

shau  ' .,  '^i^^ijjnaon  pleas  of  such  county,  or  before  any  justice  of  the 

^^  .'■'  ,r^lh^reoty  may  be  collected  by  execution  to  be  issued  to  the  sheriff 

rconnij  where  such  judgment  shall  have  been  rendered,  or  to  a 

wbM  to  br         ^j^fr^  thereof,  as  the  case  may  require,  who  shall  execute  the 

^^^  ^  lA  ^^'^  ^^^  manner  as  if  such  division  had  not  been  made ;  and 

^'  *•"  ^Sju^S™®'^*®  ™^y  ^  revived,  and  the  like  proceedings  may  be  had 

^reon,  as  if  such  county  had  not  been  divided. 

$  36.  When  any  defendant,  at  the  time  judgment  shall  be  render- 


„        s  «8,  If  f  y. 


'J****  ed  against  him,  in  any  court  of  record,  shall  be  in  the  custody  of  a 
^^  sfaerifr  or  other  officer,  either  upon  process  in  the  suit  in  which  such 
judgment  shall  have  been  rendered,  or  upon  being  surrendered  in  dis- 
charge of  his  bail  in  such  suit,  the  plaintift'  in  such  judgment  shall 
charge  such  defendant  in  execution  thereon,  within  three  months  after 
the  last  day  of  the  term  next  following  that  at  which  such  judgment 
shall  have  been  obtained.  And  where  any  defendant  shall  be  in  cus- 
tody upon  a  surrender  in  discharge  of  his  bail,  made  after  a  judgment 
obtained  against  him,  and  such  bail  shall  be  tliercupon  exonerated,  the 
plaintiff  in  such  judgment  shall  charge  such  defendant  in  execution 
thereon,  within  three  months  after  such  surrender,  or  if  an  execution 
against  the  property  of  such  defendant  shall  have  been  issued,  within 
three  months  after  the  return  day  of  such  execution.^ 

whcndiv        %  S7.  If  any  plaintiff  shall  neglect  so  to  charge  any  defendant  in 
^'  *^'^'*       execution,  as  required  in  the  last  section,  such  defendant  may  be  dis- 
charged from  custody  by  a  supersedeas  to  be  allowed  by  any  judge  of 
the  court  in  which  such  judgment  shall  have  been  obtained,  unless 
good  cause  to  the  contrary  be  shown ;  and  after  being  so  discharged, 

(24)  1  R.  L  p.  333,  §  12. 
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TfTLBn.  3  88.  Wheneyer  a  bond*  is  or  shall  be  required  by  law  to  be  ghren 
^^^'"^^  by  any  person,  in  order  to  entitle  him  to  any  right  or  privilege  con- 
^^d»when  ferred  by  law,  or  to  commence  any  proceeding,  it  shall  not  be  neces- 
sary for  such  bond  t6  conform  in  all  respects  to  the  form  thereof  pre- 
scribed by  any  statute,  but  the  same  shall  be  deemed  sufficient  if  it 
conform  thereto  substantially,  and  do  not  vary  in  any  matter,  to  the 
prejudice  of  the  rights  of  the  party,  to  whom  or  for  whose  benefit 
such  bond  shall  have  been  given. 

Amending  S  34.  Whenever  such  bond  shall  be  defective  in  any  respect,  the 
detccu  Uicre.  ^j^jyj.^^  officer  or  body  who  would  be  authorised  to  receive  the  same,  or 
to  entertain  any  proceedings,  in  consequence  of  such  bond,  if  the  same 
had  been  perfect,  may,  on  the  application  of  all  the  obligors  therein, 
amend  the  same  in  any  respect ;  and  such  bond  shall  thereupon  be 
deemed  valid  from  the  time  of  the  execution  thereof. 

jodjnnonf.  S  35.  Where  any  county  has  been  or  shall  be  divided,  any  judg- 
•ioJ^fV*^*"  ment  that  may  have  been  recovered  previous  to  such  division,  or  after 
***""*''  such  division  ppon  any  proceedings  instituted  previous  thereto,  in  the 
court  of  common  pleas  of  such  county,  or  before  any  justice  of  the 
peace  thereof,  may  be  collected  by  execution  to  be  issued  to  the  sheriff 
of  the  county  where  such  judgment  shall  have  been  rendered,  or  to  a 
constable  thereof,  as  the  case  may  require,  who  shall  execute  the 
same,  in  the  same  manner  as  if  such  division  had  not  been  made ;  and 
such  judgments  may  be  revived,  and  the  like  proceedings  may  be  had 
thereon,  as  if  such  county  had  not  been  divided. 

FriMoera  S  36.  When  any  defendant,  at  the  time  judgment  shall  be  render- 
dbal^ia  ed  against  him,  in  any  court  of  record,  shall  be  in  the  custody  of  a 
•xecnuon.  gjjg^yf  qj.  q\]^qy  officor,  either  upon  process  in  the  suit  in  which  such 
judgment  shall  have  been  rendered,  or  upon  being  surrendered  in  dis- 
charge of  his  bail  in  such  suit,  the  plaintiff  in  such  judgment  shall 
charge  such  defendant  in  execution  thereon,  witliin  three  months  after 
the  last  day  of  the  term  next  following  that  at  which  such  judgment 
shall  have  been  obtained.  And  where  any  defendant  shall  be  in  cus- 
tody upon  a  surrender  in  discharge  of  his  bail,  made  after  a  judgment 
obtained  against  him,  and  such  bail  shall  be  thereupon  exonerated,  the 
plaintiff  in  such  judgment  shall  charge  such  defendant  in  execution 
thereon,  within  three  months  after  such  surrender,  or  if  an  executioa 
against  the  property  of  such  defendant  shall  have  been  issued,  within 
three  months  after  the  return  day  of  such  execution.^ 

wbon  dia-  S  37.  If  any  plaintiff  shall  neglect  so  to  charge  any  defendant  in 
execution,  as  required  in  the  last  section,  such  defendant  may  be  dis- 
charged from  custody  by  a  supersedeas  to  be  allowed  by  any  judge  of 
the  court  in  which  such  judgment  shall  have  been  obtained,  unlen 
good  cause  to  the  contrary  be  shown ;  and  after  being  so  discharged, 

(24)  1  R.  L.  p.  858,  §  12. 
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sacfa  defendant  shall  not  be  liable  to  be  arrested  upon  any  execution  titlbit. 
which  shall  be  issued  upon  such  judgment.**  v^V^p^ 

S  S8.  It  shall  be  the  duty  of  the  clerk  of  the  supreme  court  in  the  Trtaieripn 
city  of  New- York,  within  six  months  after  this  Tide  shall  take  effect  Tnlj.  sulSr 
as  a  law,  to  procure  from  the  clerk  of  the  district  court  of  the  United  ^'" 
States,  for  the  southern  district  of  New-York,  a  certified  copy  of  the 
dockets  of  all  judgments  rendered  in  that  court,  or  in  the  circuit  court 
of  the  United  States,  for  that  district,  and  docketed  since  the  first  day 
of  January  one  thousand  eight  hundred  and  thirty. 

S  89.  The  said  clerk  of  the  supreme  court,  shall  immediately  cause  To  b«  enter- 
fhe  same  to  be  transcribed  into  proper  books,  in  the  same  manner  in  dociwts. 
which  dockets  of  judgments  rendered  in  courts  of  record  in  this  state 
are  in  this  act  directed  to  be  entered,  leaving  proper  blanks  in  such 
books,  to  add  transcripts  of  future  judgments,  in  the  manner  herein 
after  prescribed. 

S  40.  Upon  completing  such  transcript,  and  within  one  month  af-TobeMntto 
ter  he  shall  have  obtained  such  certified  copy  as  herein  directed,  the  bany  and 
said  clerk  shall  transmit  such  copy  to  the  clerk  of  the  supreme  court 
residing  at  Albany,  who  shall  immediately,  in  like  manner  as  herein 
before  directed,  cause  the  same  to  be  transcribed  in  proper  books ;  and 
within  one  month  after  receiving  such  copy,  shall  transmit  the  same 
to  the  clerk  of  the  supreme  court  in  Utica,  who  shall  in  like  manner^ 
transcribe  the  same  into  proper  books. 

^  41.  -It  shall  be  the  duty  of  the  clerk  of  the  supreme  court  in  Uti-  Tramcripti 
ca,  within  six  months  after  this  Title  shall  take  effect  as  a  law,  to  pro-  court  at 
cure  from  the  clerk  of  the  district  court  of  the  United  States,  for  the 
northern  district  of  New- York,  a  certified  copy  of  the  docket  of  all 
judgments  rendered  and  docketed  in  that  court,  either  as  a  district 
court  or  as  a  circuit  court,  since  the  first  day  of  January  one  thousand 
eight  hundred  and  thirty. 

S  42.  The  said  clerk  shall  transcribe  such  dockets  in  proper  books,  to  be  tran- 
and  in  the  same  manner  in  which  dockets  of  judgments  rendered  in  Mn^&c'** 
the  southern  district  of  New- York  are  hereby  directed  to  be  entered ; 
and  shall  within  one  month  after  obtaining  such  copy,  transmit  the 
same  to  the  clerk  of  the  supreme  court  in  Albany,  who  shall  in  like 
manner  transcribe  such  copy  into  proper  books ;  and  within  one  month 
after  the  receipt  of  such  copy,  shall  transmit  the  same  to  the  clerk  of 
the  supreme  court  in  New- York,  to  be  in  like  manner  transcribed  in- 
to proper  books. 

S  43.  At  the  respective  times  when  the  clerks  of  the  supreme  court  socb  tran- 
in  New- York  and  Utica,  are  by  law  required  to  transmit  certified  co-  SSJ  tobi*" 
pies  of  dockets  of  judgments  in  the  said  court,  they  shall  respectively*******"*^' 
procure  from  the  clerk  of  the  district  court  of  the  United  States  of  that 

(25)  1  R.  L.  p.  S68»  §  12. 
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^fThzv.  diilrict  in  wfaidi  diej  reside,  certified  copiei  of  all  dodoels  of  judg- 
ments rendered  in  such  district  court,  or  in  die  drcok  oovt  of  ndi 
district,  and  docketed  since  the  last  certified  o^ies  ot  such  dodetB 
were  obtained ;  they  shall  respectively  transcribe  such  copiet  into  the 
books  provided  as  herein  before  qiecified,  and  shall  transDiit  sodi  co- 
pies to  the  clerk  of  the  supreme  court  at  Albany,  to  be  in  like  man- 
ner transcribed  by  him,  and  when  so  entered,  to  be  transmitted  \j 
him  to  the  clerk  of  the  supreme  court  in  New-York,  or  to  the  clerk  of 
that  court  in  Utica,  as  the  case  may  be,  who  shall  respectively  trtn- 
scribe  the  same  in  the  books  herein  before  specified. 

•  S  44.  The  docket  of  judgments  rendered  in  the  southern  and  nortb- 

em  districts,  shall  be  entered  in  the  same  books,  noting  in  the  maigin 
of  such  dockets  respectively,  the  court  in  which  such  judgments  were 
rendered. 

S  45.  The  expense  of  procuring  the  certified  copies  of  dockets  of 


how  psiil* 

judgments,  as  herein  required,  of  transcribing  the  first  of  the  said  cer- 
tified copies  which  shall  be  so  procured,  of  procuring  the  necesBsiy 
books  £>r  that  purpose,  and  of  the  postage  of  the  several  cofHes  ^riudb 
shall  be  transmitted  as  herein  required,  shall  be  paid  ont  of  the  treiflo- 
ry,  on  being  audited  and  allowed  by  the  comptroller. 

PMffor  S46.  The  clerks  of  the  supreme  court  shall  be  entitled  to  the  stfse 

MWCMfli  flee*  ^ 

fees  for  searches  and  for  certified  copies  from  any  of  the  docksts  so 
entered  by  them,  as  are  allowed  by  law  for  similar  services  in  rsepect 
to  dockets  of  judgments  rendered  hi  the  supreme  court. 


CHAP«  IX. 

Of  the  Writ  of  Habeas  Corpus ;  of  Writs  of  Error, 
Appeals,  Informations,  and  Proceedings  com* 
menced  by  any  Special  Writ. 


Title  1. — Of  the  writs  of  habeas  corpus  and  certiorari » in  certain 
Title  2, — Of  proceedings  by  scire  facias,  by  information  in  ceitaia  ca- 
ses, mandamus,  prohibition,  and  ad  quod  damnua. 
Title  3. — Of  writs  of  error,  and  appeals. 


TITLE  I. 

OF  THE  WRITS  OF  HABEAS  CORPUS  AND  CERTIORARI,  IN  CERTAlH 

CASES. 

Art.  1.— Of  the  writ  of  habeas  corpus,  to  biing  up  a  person  to  tMtify,  or  Co  tnfWttiB 

certain  cases. 
Art.  2.— Of  the  wriu  of  habeas  corpus  and  certiorari,  when  iatned  to  inquire  iil»  At 

cause  of  detention. 
Art.  3. — General  provisions. 
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ARTICUB  FIBST.  ART.  1. 

Of  (&e  Wtii  ^HabeM  Corpus^  to  bring  up  a  Person  to  testtff/y  ^^^^^^^ 

or  to  answer  in  certain  Caeea. 

ftic.  1.  BabcM  eorpiii  to  bring  np  priiosen  to  testify. 
2.  Applieation  therefor  how  to  be  made  and  verified. 
8.  Officen  who  are  aathoriied  to  allow  writ. 

4.  filaybehad  in  snita  before  jwtices,  in  certain  cue*. 

5.  Priioners  in  execution,  frc  to  be  remanded. 

e.  When  writ  to  iune  to  take  fogitiYes  from  sendee. 

7.  Proof  necessary  to  entitle  to  writ 

8.  Sheriff  how  to  ezecnte  writ. 

9.  Proceedings  on  hearing  claim. 

10.  Fngitire  when  to  be  discharged;  penalty  on  claimant. 

11.  How  and  when  claimant  entitled  to  take  fngitire. 

12.  Authority  of  claimant  under  certificate. 

18.  Fees  and  expenses  to  be  paid  by  claimant;  when. 

14.  Peni^y  on  justices,  &c.  granting  process  to  arrest  fugitiyes,  he* 

15.  Fugitiye  entitled  to  writ  of  homine  replegiando. 

16.  Security  when  to  be  given  by  fugitive. 

17.  Proceedings  on  habeas  corpus  suspended. 

18.  Fugitive  not  to  be  taken,  &c.  except  as  herein  authorised. 

19.  Penalty  for  taking,  attempting  to  remove,  &c.  fugitive. 

20.  Peoaky  on  ofiELcers  for  not  obeying,  &c  habeas  corpus. 

SscTioN  1.  Every  court  of  record  shall  have  pow^,  upon  the  ap'  Rabeu  cor. 
plication  of  any  party  to  any  suit  or  proceeding,  civil  or  criminal, '**"^'**"^* 
pending  in  such  court,  to  issue  a  writ  oi  habeas  corpus^  for  the  pur-' 
pose  of  bringing  before  the  said  court,  any  prisoner  who  may  be  de- 
tained in  any  jail  or  prison  within  this  state,  for  any  cause  except  a 
sentence  for  a  felony,  to  be  examined  as  a  witness  in  such  suit  or  pro- 
ceeding, in  behalf  of  the  party  making  the  application. 

S  2,  Every  such  application  shall  be  verified  by  affidavit,  and  shall  ^y^Jj^J!'**" 
state,  ™'^«' 

1.  The  title  and  nature  of  the  suit  or  proceeding,  in  regard  to 
which  the  testimony  of  such  prisoner  is  desired  :  and, 

2.  That  the  testimony  of  such  prisoner  is  material  and  necessary 
to  such  party,  on  the  trial  or  hearing  of  such  suit  or  proceeding,  as  he 
18  advised  by  counsel,  and  verily  believes : 

If  the  application  be  made  by  the  attorney-general  or  die  district 
attorney,  it  shall  not  be  necessary  to  swear  to  such  advice  or  coun- 
sel. 

S  3.  Such  writ  may  also  be  issued  by  the  chancellor  or  any  jus-  offiet.nwfia 
tice  of  the  supreme  court,  or  any  officer  authorised  to  perform  the  du-  wiii. 
ties  of  such  justice,  upon  the  like  application  of  a  party  to  any  suitor 
proceeding  pending  in  a  court  of  record,  or  pending  before  any  officer 
or  body  who  may  be  authorised  to  examine  witnesses,  in  any  suit  or 
proceeding. 

S  4.  Such  writ  may  also  be  issued  by  any  of  the  officers  aforesaid,  when  lo  iw 
upon  the  application  of  a  party  to  a  suit  before  any  justice  of  the^'i«roju»tt- 
peace,  to  bring  any  prisoner  confined  in  the  jail  of  the  same  county, 
or  the  county  next  adjoining  that  where  such  justice  may  reside,  be- 
fore such  justice,  to  be  examined  as  a  witness. 
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TTTLB  L      ^5.  Whenever  any  person  shall  be  in  execution  on  any  ciVfl  pro- 


cess, or  committed  on  any  criminal  charge,  and  a  luibeas  con/m 

certain  pri-       ,,,  ,.  ,,.  ii^i.  t*  i^i» 

■onento  be  shall  be  issued  to  brmg  the  body  of  such  prisoner  before  any  court  to 


testify,  or  to  answer  for  any  contempt  or  any  other  matter,  and  it  be 
returned  upon  the  writ,  that  the  prisoner  is  charged  in  execution,  or 
committed  as  aforesaid,  he  shall  be  remanded,  after  having  testified; 
and  if  any  order  or  commitment  be  made  against  such  prisoner,  be 
shall  be  so  committed  to  the  prison  from  which  he  was  taken.  ^ 

Writ  u>  uke      g  6.  Whenever  any  person  legally  held  to  labor  or  service  in  any 
•^^^       state  or  territory  of  the  United  States,  shall  escape  into  this  state,  the 
person  entitled  to  the  services  of  such  fugitive,  or  the  agent  of  such 
person  duly  authorised  by  him,  upon  making  due  proof  of  such  title, 
to  any  court  or  officer  authorised  to  issue^  writs  of  hahea8  corp^ 
under  the  second  Article  of  this  Title,  shall  be  entitled  to  a  writ  of 
habeas  corpus j  to  be  directed  to  the  sheriff  of  the  county  where  such 
fugitive  shall  be,  commanding  such  sheriff  to  take  the  body  of  such  fu- 
gitive, and  have  him  before  the  court  or  officer  issuing  such  writ,  on 
a  day  therein  to  be  specified,  to  answer  to  such  claim. 

pjoof  rcquir-  ^  7.  The  proof  to  entitle  any  person  to  such  writ,  shall  be  by  affi- 
davit, setting  forth  minutely  and  particularly  the  ground  of  such  claim 
to  the  services  of  such  fugitive,  the  time  of  the  escape  of  such  fugitive, 
and  where  he  then  is. 

Duty  of  the-  $  8.  The  sheriff  to  whom  such  writ  shall  be  directed  and  delivei- 
ed,  shall  execute  the  same,  by  arresting  and  taking  the  body  of  such 
fugitive,  and  bringing  him  before  the  officer  or  court  before  whom  such 
writ  shall  be  returnable. 

ProMedingi       $  9.  Such  officcr  or  court  shall  proceed  to  hear  the  alIefi:ations  aDd 

on  hnarinff.  a  O 

proofe  of  the  parties ;  and  shall,  if  required,  allow  a  reasonable  time 
to  either  party,  to  procure  further  necessary  proof;  and  in  such  case, 
shall  conunit  such  fugitive  to  the  custody  of  the  sheriff  of  the  couDtjr, 
for  safe  keeping ;  or  may  take  a  bond,  in  such  penalty  as  shall  be 
deemed  satisfactory,  with  sufficient  sureties,  to  the  person  claiming  the 
services  of  such  fugitive,  conditioned  that  such  fugitive  shall  appear 
before  such  court  or  officer,  at  the  time  and  place  therein  qwcified, 
to  abide  the  order  and  decision  of  such  court  or  officer,  in  relation  to 
such  claim. 

Duj-^arro^f  S  10.  If  upon  the  hearing  of  the  parties,  such  court  or  officer  dali 
be  satisfied  that  the  person  claiming  the  service  of  such  fugitive,  is 
not  entitled  thereto,  such  fugitive  shall  be  discharged ;  and  the  pe^ 
son  making  such  claim,  shall  forfeit  to  such  fugitive,  one  hundred 
dollars,  and  such  fugitive  shall  also  be  entitled  to  recover  of  such 
person,  the  costs  and  expenses  incurred  by  him,  and  the  damages  te 
may  have  sustained. 


riC 


oo  bearing. 


fugitivoi  Sic. 


(1)  1  R.  L.  p.  425,  §  20. 
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S  II*  If  it  shall  appear  that  the  person  making  such  claim,  is  en-    ^^t-  i- 


titled  to  the  services  of  such  fugitive,  the  court  or  officer  before  whom 
such  hearing  shall  have  been  had,  shall  grant  to  such  claimant  a  cer^  <«K<''*  ^f 
tificate,  stating  that  it  satis&ctorily  appears  that  such  fugitive  (who 
shall  be  particularly  described  in  such  certificate,  by  his  name,  age, 
size,  and  personal  appearance,)  doth  owe  service  or  labor  to  the  per- 
son claiming  the  same,  naming  such  person  and  his  place  of  resi- 
dence ;  and  thereby  allowing  such  person,  of  his  agent,  to  be  also 
named  in  such  certificate,  to  take  such  fugitive,  and  convey  him  to 
the  place  of  residence  of  the  person  entitled  to  his  labor  or  service ; 
and  such  fugitive  shall  thereupon  be  delivered  to  such  claimant,  or 
to  his  agent,  duly  appointed  to  receive  such  fugitive. 

S  12.  Such  certificate  shall  authorise  ihe  person  having  the  same,  Authority 
to  remove  such  fugitive  therein  named,  without  any  unnecessary  de- 
lay, through  and  out  of  this  state,  on  Uie  direct  route  to  the  place  of 
residence,  of  the  claimant  of  such  fugitive. 

S  IS.  The  fees  and  expenses  incurred  in  any  proceedings  herein  Fee*  and  ex- 
authorised,  shall  be  paid  by  the  person  claiming  the  services  of  any  ^°*^' 
such  fugitive,  before  any  writ  shall  be  allowed,  or  other  service  ren* 
dered,  for  which  such  fee  shall  be  chargeable. 

S  14.  No  justice  of  the  peace,  magistrate,  or  other  officer  appoint- certaioofn- 
ed  under  the  authority  of  this  state,  other  than  the  courts  and  officers  den  to  gnuit 
herein  authorised  to  issue  writs  of  habeas  corpus j  shall  be  authorised  ^'*^^^^' 
to  grant  any  warrant  or  other  process,  to  arrest  any  person  alleged  to 
be  a  fugitive  from  labor  or  service;  or  to  grant  any  certificate  of  any 
proof  having  been  adduced,  of  the  title  of  any  claimant  to  the  services 
of  any  such  fugitive;  and  any  officer  violating  this  provision,  shall 
forfeit  five  hundred  dollars  to  the  party  aggrieved,  and  shall  be  deem- 
ed guilty  of  a  misdemeanor. 

S  15.  Notwithstanding  such  writ  of  habeas  corpus  may  have  wntofho. 

^  ,  ,    mine  repJe- 

been  issued  or  served,  such  fugitive  shall  be  entitled  to  bring  his  writ  giando. 
of  homine  replegiando  against  the  person  claiming  the  services  of 
such  fugitive,  or  against  the  agent  of  such  person,  whether  such  fugi- 
tive be  in  custody  by  virtue  of  a  writ  of  habeas  corpus^  or  not. 

S  16.  If  such  fugitive  be  in  custody,  it  shall  not  be  necessary  for  Jji""*^  **" 
him  to  ^ve  security  for  the  prosecution  of  the  writ  of  homine  reple- 
giando ;  but  he  shall  not  be  delivered  from  custody  by  virtue  of  such 
writ,  without  having  given  the  security  required  by  law. 

S  17.  Upon  such  writ  of  homine  replegiando  being  brought,  all  ^^•^ 
proceedings  upon  any  writ  of  habeas  corpus  that  may  have  been  is- 
sued to  apprehend  such  fugitive,  ^and  upon  any  other  process,  certifir 
cate  or  proceeding,  authorising  the  caption  or  removal  of  such  fugi- 
tive, shall  be  suspended,  until  final  judgment  shall  be  given  upon  such 
writ  of  homine  replegiando. 

VOL.  ir.  71 


eor> 


REVISED  STATUTES  OF  {m 

TITLE  1.      $  18.  No  penoo  cliiiniiig  the  aenioe  of  moj  soch  fugitive,  cr  die 
egent  of  such  pereoD,  or  any  officer  or  other  person,  dull  lib  or 
ui'  rennnre  such  fugitive  from  this  state,  or  shall  do  anj  act  towards  sodi 
removal,  unless  authorised  so  to  do,  pursuant  to  the  jvovbioBs  of  tUi 
Article. 

fmtkj.  $  19.  Every  person  violating  the  provisions  erf*  the  last  aectiop,  and 

every  person  who  diall  remove  from  this  state,  or  attempt  so  to  rs* 
move,  any  such  fugitive  from  service  or  labor,  or  any  <me  alleged  tn 
be  such  fugitive,  under  any  pretended  celrtificate  granted  by  any  judp 
or  officer,  or  under  any  other  pretence  after  a  writ  of  hamime  rqU- 
giando  shall  have  been  brought,  and  before  judgment  thereon,  shiD 
forfeit  five  hundred  dollars  to  ibe  aggrieved  party. 

S  20.  Whenever  any  writ  rf  habeas  corpus  dudl  be  iasued  pm^ 
suant  to  either  of  the  provisions  of  this  Article,  it  diall  be  the  duty  of 
the  officer  to  whom  the  same  shall  be  delivered,  to  obey  and  retoni 
such  writ,  according  to  the  command  thereof,  in  the  manner  and  Widi* 
in  the  time  prescribed  by  law;  and  every  officer  ndio  shall  refose or 
neglect  so  to  do,  shall  forfeit  to  the  people  of  this  state,  when  dn 
writ  was  issued  upon  the  application  of  the  attoniey-g0iieial  ordif- 
trict  attorney,  and  in  other  cases,  to  the  parfy  upon  whose  applkah 
tion  the  same  diall  have  issued,  the.  sum  of  five  hundred  doUaiSt 

ARTICLB  SBCONB. 

Of  the  Write  of  Habeas  Corpus  and  Certiorari^  when  issued  to 

in^ire  into  the  cause  of  detention. 

Sec.  21.  Wlio  eatitled  to  proMcate  rach  gnit 
22.  Who  mrny  not  protecittetiie  writ. 
28.  Application  for  writ  how  and  to  whom  to  be  made. 
24.  Proof  rcqniied  when  application  made  in  another  coonty. 
26.  Contenti  of  petition  for  writ,  and  how  Terified. 

26.  When  writ  to  be  granted;  and  without  delay. 

27.  Fonn  of  writ  of  habeaa  corpna. 

28.  Fonn  of  writ  of  certiorari. 

29.  When  writs  to  be  deemed  aoffieient. 

80.  Daty  of  certain  jodgei  to  isfue  writ  in  certain  cases. 

81.  Penalty  on  courts  and  officers  refitting  writ. 
89L  Cootenta  of  retom  to  writ;  when  to  be  sworn  to. 
SS.^  Body  of  prisoner  to  be  brought  np  On  habeas  corpos. 
84.  Attachment  for  disobedience  to  certiorari  or  habeas  corpiu. 
86.  How  directed  and  execnted  against  a  sheriff. 

86.  Prisoner  also  to  be  taken  and  broogfat  before  officer. 

87.  Officer  executing  attachment  may  call  power  of  the  county. 

88.  On  return  of  writ,  officer,  &c.  to  inquire  into  detention,  &c. 

89.  When  prisoner  to  be  discharged. 

40.  When  prisoner  to  be  remanded. 

41.  Prisoners  on  ciril  prdcess,  when  to  be  discharged. 

42.  Legality,  &c.  of  certain  conumitments  not  to  be  inquired  into^ 
48.  Proceedings  when  criminal  commitment  is  irregular. 
44.  Proceedings  when  prisoner  u  not  discharged  or  bailed. 
46.  Custody  of  prisoner  between  return  and  judgment  thereon. 

46.  When  and  what  notice  to  be  giren  to  parties  iatereeted. 

47.  When  notice  to  be  giren  to  district  attorney. 

48.  Eridence  against  return  and  in  its  support. 

49.  When  prisoner  need  not  be  brought  up  on  writ- 
60.  When  certiorari  to  issue  instead  of  habeas  corpus. 
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8po.  ^1.  IV>ft— <1im>  on  fetun  to  certiotiri.  ART.  t. 

52.  When  to  discharge  priioner;  when  proceedings  to  cease.  ^^rv^ 

08.  Habeas  corpus  may  issue;  when  party  entitled  to  it. 
^  4  5(.  Bow  prisoner  bailed  on  certiorari. 
B6,  Eridence  to  entitle  him  to  discharge. 
97.  Ekiforcfaig  writ  or  order  of  discharge,  penalty,  &c. 

68.  Officers  not  liable  for  obeying  writ  or  order  of  discharge. 

69.  PUty  discharged  when  not  to  be  re-imprisoned;  when  he  may  be. 

60.  Penalty  for  recommitting,  except  as  herein  allowed. 

61.  Penalty  for  coneealiiig  prisoner,  &c.  to  aroid  writ 

62.  Penalty  for  concealing  prisoner,  &c.  after  writ  allowed. 
6S.  Penalty  on  persons  aiding  in  Yi<dating  two  last  sections. 

64.  limitntion  of  ponishments  for  certain  misdemeanon. 

65.  When  warrant  may  issue  to  take  party  illegally  confined. 

66.  When  to  take  person  confining  him. 

07.  Wannnt  how  ezecnted;  proceedings  thereon.  ^ 

6B.  Prooeedings  agsinst  person  detaining  prisoner. 

60.  Certiorari  to  remove  proceedings;  how  allcwed;  its  effect. 

70.  Writ  of  error  upon  decision  of  supreme  court. 

71.  Powers  of  the  court  of  errors  thereon. 

72.  Penalty  for  refusing  copy  of  process  to  prisoner. 

78.  Powers  of  courts,  &c.  at  common  ]aw>  abrogated,  &c 

S  21.  Eyery  person  committed,  detained,  confined,  or  restrained  of  who  mny 
his  liberty,  within  this  state,  for  any  criminal  or  supposed  criminal'"^'' 
Blatter,  or  under  any  pretence  whatsoever,  except  in  the  cases  in  the 
Il6;^t  sectiixi  specified,  may  prosecute  a  writ  of  babeoM  cwpui^  or  of 
6«rltofYiri,  according  to  the  proyisions  of  this  Article,  to  inquire  into 
the  cause  of  such  imprisonment  or  restraint.^ 

S  %%.  The  foltowing  persons  shall  not  be  entitled  to  prosecute  such  who  may 
writ: 

1.  Persons  committed  or  detained  by  virtue  of  any  process  issued  PHMMMn  an. 

-___._--  .11  t»  •  1  der  authority 

by  any  court  of  the  United  States,  or  any  judge  thereof,  m  cases  where  of  u.  statss. 
such  courts  or  judges  have  exclusive  jurisdiction  under  the  laws  of 
the  United  States,  or  shall[have  acquired  exclusive  jurisdiction  by  the 
commencement  of  suits  in  such  courts : 

%.  Persons  committed  or  detained  by  virtue  of  the  final  judgment  Pnionort  i« 
or  decree  of  any  competent  tribunal  of  civil  or  criminal  jurisdiction, 
or  by  virtue  of  any  execution  issued  upon  such  judgment  or  decree  ; 
but  no  order  of  commitment  for  any  alleged  contempt,  or  upon  pro- 
ceedings as  for  contempt,  to  enforce  the  rights  or  remedies  of  anypar^ 
ty,  shall  be  deemed  a  judgment  or  decree  within  the  meaning  of  this 
secdon ;  nor  shall  any  attachment  or  other  process  issued  upon  any 
such  order,  be  deemed  an  execution  within  the  meaning  of  this  sec- 
tion. ' 

$  S3.  Application  for  such  writ,  shall  be  made  by  petition,  signed  Application 
either  by  the  party  for  whose  relief  it  is  intended,  or  by  some  person 
in  his  behalf  as  follows : 

1.  To  the  supreme  court,  during  its  sitting:  or, 

2.  During  any  term  or  vacation  of  the  supreme  court,  to  the  chan* 
cellor,  or  any  one  of  the  justices  of  the  supreme  court,  or  any  ofiicer 
who  may  be  authorised  to  perform  the  duties  of  a  justice  of  the  su- 

(2)  1 R.  L.  p.  854;  Uwt  of  1818,  p.  298. 
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TiTLB  1.  preme  court  at  chambers,  being  or  rariding  within  the  conaAy  wfaeri 
^"^"^^'^^  the  prisoner  is  detained;  or  if  there  be  no  such  officer  within  soch 
county,  or  if  he  be  absent,  or  ibr  any  cause  be  incapable  of  acting,  or 
have  refused  to  grant  such  writ,  then  to  some  officer  baring  such  au- 
thority, residing  in  any  adjoining  county. 

ib.taiuM(iitr  S  24.  Whenever  application  for  any  such  writ,  shall  be  made  to 
proofr^oir-  any  officer  not  residing  within  the  county  where  the  prisoner  shall  be 
detained,  he  shall  require  proof  by  the  oath  of  the  party  applying,  or 
by  other  sufficient  evidence,  that  there  is  no  officer  in  sudi  county  au- 
thorised to  grant  the  writ,  or  if  there  be  one,  that  he  is  absent,  or  has 
refused  to  grant  such  writ,  or  lor  some  cause  to  be  specially  set  forth, 
is  incapable  of  acting ;  and  if  such  proof  be  not  produced,  the  applica- 
tion shall  be  denied. 

cooteDtt  of      5  25.  The  petition  must  state  in  substance, 

wjMjdtow  1.  That  the  person  m  whose  behalf  the  writ  is  applied  for,  is  im- 
prisoned or  restrained  in  his  liberty;  the  officer  or  person  by  whom 
he  is  so  confined  or  restrained,  and  the  place  where ;  namiiy  bodi 
parties,  if  their  names  are  known,  or  describing  them,  if  they  are  not: 

2.  That  such  person  is  not  committed  or  detained  by  virtue  of  any 
process,  judgment,  decree  or  execution,  specified  in  the  preceding 
twenty-second  section : 

3.  The  cause  or  pretence  of  such  confinement  or  restraint,  aoooid- 
ing  to  the  best  of  the  knowledge  and  belief  of  the  party : 

4.  If  the  confinement  or  restraint  is  by  virtue  of  any  wairant,  order 
or  process,  a  copy  thereof  must  be  annexed ;  or  it  must  be  averred, 
that  by  reason  of  such  prisoner's  being  removed  or  concealed  before 
the  application,  a  demand  of  such  copy  could  not  be  made;  or  that 
such  demand  was  made,  and  the  legal  fees  therefor  tendered  to  the  of* 
ficer  or  person  having  such  prisoner  in  his  custody,  and  that  such  copy 
was  refused : 

6.  If  the  imprisonment  be  alleged  to  be  illegal,  the  petition  must 
also  state  in  vdiat  the  alleged  illegality  consists : 

6.  It  must  specify  whether  the  party  applies  for  the  writ  of  kab^ti 
carpus^  or  for  the  writ  o( certiorari: 

7.  It  must  be  verified  by  the  oath  of  the  party  making  the  apfdica- 
tion. 

whmwritto  S  26.  Any  court  or  officer  empowered  to  grant  any  writ  applied 
'^  '  for  under  this  Article,  to  whom  such  petition  shall  be  presented,  shaU 
grant  such  writ  without  delay ;  unless  it  shall  appear  from  the  peti- 
tion itself,  or  from  the  documents  annexed,  that  the  par^  applyinf 
therefor,  is,  by  the  provisions  of  this  Article,  prohibited  from  proiQ- 
cuting  such  writ. 

PonBoTwrit  S  27.  Every  writ  of  habeas  corpus^  issued  under  the  provisioDi 
of  this  Article,  shall  be  substantially  in  the  following  finrm: 
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"  The  People  of  the  State  of  New^York :  To  the  Sheriff  of,  &c.  [or    art  .  s. 

*to  A.  B.']  v^v-^ 

We  command  you,  that  you  have  the  body  of  C.  D.,  by  you  impri- 
soned and  detained,  as  it  is  said,  together  with  the  time  and  cause  of 
such  imprisonment  and  detention,  by  whatsoever  name  the  said  C.  D. 
shall  be  called  or  charged,  before  our  justices  of  our  supreme  court, 
&c.  [or  ^before  E.  F.  circuit  judge,  &c.'  as  the  case  may  be,]  at,  &c. 
on,  &c.  [or  ^immediately  afler  the  receipt  of  this  writ,']  to  do  and  re- 
ceive, what  shall  then  and  there  be  considered,  concerning  the  said 
C.  D.    And  have  you  then  there  this  writ. 

Witness,  &c.'» 

^28.  Every  writ  of  certiorari,  issued  pursuant  to  this  Article,  Form  of  writ 
Asia  be  substantially  in  the  following  form :  of  cruoran. 

"The  People  of  the  State  of  New-York:  To  the  Sheriff  of,  &c.  [or 

<  to  A-  B.»] 

We  conmiand  you,  that  you  certify  fully  and  at  large,  to  our  justi- 
ces of  our  supreme  court,  [or  ^  to  E.  F.  circuit  judge,  &c.  as  the  case 
may  be,]  at,  &c.  on,  &c.  [or  ^immediately  after  the  receipt  of  this 
writ,']  the  day  and  cause  of  the  imprisonment  of  C.  D.,  by  you  de- 
tained, as  is  said,  by  whatsoever  name  the  Said  C.  D.  shall  be  called 
or  charged.    And  have  you  then  there  this  writ. 

Witness,  &c." 

S  29.  Such  writs  of  habeas  corpus  or  certiorari,  shall  not  be  dis*  wban  wnti 
obeyed  for  any  defect  of  form.     They  shall  be  sufficient,  •"*'*^'- 

1.  If  the  person  having  the  custody  of  the  prisoner,  be  designated 
either  by  his  name  of  office,  if  he  have  any ;  or  by  his  own  name ;  or 
if  both  such  names  be  imknown  or  uncertain,  he  may  be  described  by 
an  assumed  appellation ;  and  any  one  who  may  be  served  with  Uie 
writ  shall  be  deemed  the  person  to  whom  it  is  directed,  although  it 
may  be  directed  to  him  by  a  wrong  name  or  description,  or  to  another 
person: 

2.  If  the  person  who  is  directed  to  be  produced,  be  designated  by 
name ;  or  if  his  name  be  uncertain  or  unknown,  he  may  be  described 
in  any  other  way,  so  as  to  designate  the  person  intended. 

^  SO.  Whenever  the  supreme  court,  or  any  justice  thereof,  or  any  Doty  ©r 
circuit  judge,  shall  have  evidence  from  any  judicial  proceeding  had£«%t  "^ 
before  them,  that  any  person  within  the  county  in  which  such  court 
or  officer  shall  be,  is  illegally  confined  and  restrained  in  his  liberty,  it 
shall  be  the  duty  of  such  court  or  officer,  to  issue  a  writ  of  habeas 
corpiAS  or  certiorari,  for  his  relief,  although  no  petition  be  presented 
or  application  made  for  such  writ.  , 

S  SI.  If  any  court  or  officer,  authorised  by  the  provisions  of  this  penalty  for 
Article,  to  grant  writs  of  habeas  corpus  or  certiorari,  shall  refuse  to  "'^'"'  ""^ 
grant  such  writ  when  legally  applied  for,  every  member  of  such 
court,  who  shall  have  assented  to  such  refusal,  and  every  such  of- 
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THUB 1.  fioer,  dudl  iererally  fiirfeit  to  the  party  a^iiereJ,  one  dMnmnidd- 
^■^^^^'^^  lars.* 
B«iw«i  to         $  32.  The  person  upon  whom  anj  rach  writ  dmll  have  bea  duly 


tmu,    ^^  flenred,  shall  state  in  his  return,  plainly  and  unequivocalljr, 

1.  Whether  he  have,  or  hare  not,  the  party  in  his  ciuAodjr,  or  un- 
der his  power  or  restraint : 

t.  If  he  haye  the  party  in  his  custody  or  power,  or  nnder  his  la- 
straint,  the  authority  and  true  cause  of  such  imprisonment  or  restrainti 
setting  forth  the  same  at  large : 

8.  If  the  party  be  detained  by  yirtue  of  any  writ,  warrant,  or  other 
written  authority,  a  copy  thereof  shall  be  annexed  to  the  return ;  and 
the  original  shall  be  produced  and  exhibited  on  the  return  (rf'tfae  writ, 
to  the  court  or  oflBcer  before  whom  the  same  is  returnable : 

4.  If  the  person  upon  whom  such  writ  shall  haye  been  serred, 
shall  haye  had  the  party  in  his  power  or  custody,  or  under  his  re- 
straint; at  any  time  prior  or  subsequent  to  the  date  of  the  writ,  bot 
has  transferred  such  custody  or  restraint  to  another ;  the  return  dull 
state,  particularly,  to  whom,  at  what  time,  for  what  cause,  and  bj 
what  authority,  such  transfer  took  place : 
TobiBfMd  The  return  must  be  signed  by  the  person  nmking  the  same ;  anl 
botwontol  except  where  such  person  shall  be  a  sworn  public  officer,  and  dull 
make  his  return  in  hi9  official  capacity,  it  shall  be  yerified  by  hit 
oath.« 

Bo^ofprt-  S  S3.  If  a  writ  of  habefu  C€rpu$  be  issued,  the  person  or  officer 
uibobnNicht  on  whom  it  shall  haye  been  senred,  shall  also  bring  the  body  of  the 
"^  person  in  his  custody,  according  to  the  command  of  sudi  writ ;  ex- 

cept in  the  case  of  the  sickness  of  such  person,  as  herein  afier  pio- 
yided. 

^«j»Jj^  S  84.  If  the  person  upon  whom  such  writ  of  habeas  carpus  or  cer- 
of  writ,  tiorari  shall  haye  been  duly  scryed,  shall  refuse  or  neglect  to  obej 
the  same,  by  producing  the  party  named  in  such  writ  of  habeas  ccf* 
pus  J  and  making  a  full  and  explicit  return  to  every  such  writ  of  te* 
beas  corpus  or  certtarari,  within  the  time  required  by  the  proyisioDS 
of  the  third  Article  of  this  Title,  and  no  sufficient  excuse  shall  be 
shown  for  such  refusal  or  neglect ;  it  shall  be  the  duty  of  the  court  or 
officer  before  whom  such  writ  shall  have  been  made  returnable,  upon 
due  proof  of  the  service  thereof,  forthwith  to  issue  an  attachment 
against  such  person,  directed  to  the  sheriff  of  any  county  within  thi* 
state,  and  commanding  him  forthwith  to  apprehend  such  person,  ami 
'  to  bring  him  immediately  before  such  court  or  officer ;  and  on  fock 
person's  being  so  brought,  he  shall  be  committed  to  close  custody^  0 
the  jail  of  the  county  in  which  such  court  or  officer  shall  be,  with- 
out being  allowed  the  liberties  thereof,  until  he  shall  make  return  to 
such  writ,  and  comply  with  any  order  that  may  be  made  if  snch 

(8)  1  R.  L.  p.  866,  §  4.    (4)  Lawi  of  1818,  p.  297,  §  2. 
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court  or  oflBcer,  in  relation  to  the  person  for  whose  relief  such  writ    ast.s. 
shall  hav6  been  issued.^  "^  — — 


S  85.  If  a  sheriff  of  any  county  shall  have  neglected  to  return  such  2,3?****  * 
writ,  the  attachment  may  be  directed  to  any  coroner  or  other  person, 
to  be  designated  therein,  who  shall  have  full  power  to  execute  the 
same ;  and  such  sheriff,  upon  being  brought  up,  may  be  committ^  to 
the  jail  of  any  county  other  than  his  own. 

S  36.  The  court  or  officer  by  whom  any  such  attaclunent  may  be  Pruooor  to 
issued,  may  also,  at  the  same  time  or  afterwards,  issue  a  precept  to  ^ 
the  same  sheriff,  or  other  person  to  whom  such  attachment  shall  have 
been  directed,  commanding  him  to  bring  forthwith  before  such  court 
or  officer,  the  party  for  whose  benefit  such  writ  of  habeas  corpus  or 
sertiarari  shall  have  been  allowed ;  who  shall  thereafter  remain  in 
die  custody  of  such  sheriff  or  person,  until  he  shall  be  discharged, 
bailed  or  remanded,  as  such  court  or  officer  shall  direct^ 

S  37.  In  the  execution  of  such  attachment  or  precept,  or  of  either  J^o^^er  of  lu 

county. 

of  them,  the  sheriff  or  other  person  to  whom  they  shall  be  directed) 
may  call  to  his  aid  the  power  of  the  county,  as  in  other  cases.'^ 

S  38.  The  court  or  officer  before  whom  the  party  shall  be  brought  JJ'1^„"JJ 
on  such  writ  of  liabeas  corpuSy  shall,  immediately  after  the  return  ^"^ 
thereof,  proceed  to  examine  into  the  facts  contained  in  such  return, 
and  into  the  cause  of  the  confinement  or  restraint  of  such  party,  wheth- 
er the  same  shall  have  been  upon  conmiitment  for  any  criminal,  or 
supposed  criminal,  matter,  or  not.^ 

S  39.  If  no  legal  cause  be  shown  for  such  imprisonment  or  re-  J^{*o*ydJ?°' 
straint,  or  for  the  continuation  thereof,  such  court  or  officer  shall  dis-  cbarg«d. 
charge  such  party  from  the  custody  or  restraint  under  which  he  id 
held/ 

S  40.  It  shall  be  the  duty  of  such  court  or  officer,  forthwith  to  re-  wbcntobo 
mand  such  party,  if  it  shall  appear  that  he  is  detained  in  custody^ 
either, 

1.  By  virtue  of  process  issued  by  any  court  or  judge  of  the  United 
States,  in  a  case  where  such  court  or  judge  has  exclusive  jurisdiction : 

s.  By  virtue  of  the  final  judgment  or  decree  of  any  competent 
court  of  civil  or  criminal  jurisdiction,  or  of  any  execution  issued  upon 
such  judgment  or  decree :  or, 

3.  For  any  contempt  specially  and  plainly  charged  in  the  colnmit- 
ment,  by  some  court,  officer  or  body,  having  authority  to  commit  for 
Qie  contempt  so  charged :  and, 

4.  That  the  time  during  which  such  party  miay  be  legally  detain- 
ed, has  not  expired.'' 

(5)Lawsofl818,p.297,§4.    (6)  lb.  §2.    (7)  lb.  &1  R.  U  p.425,  §20. 
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TiTLKL      $41.  Ifitappear  oatheretorn,  that  tbepriiOBer  isincQil^ 
JjJ[^^^^  virtue  of  civil  process  fronj  anf  court  legally  constitatad,  or  inwdtj 
ti!aaS^*^^^y  ^^^^  ^^  ^^  course  of  judicial  proceedings  before  faim,  autbom- 

ed  bj  law,  such  prisoner  can  only  be  discharged,  in  one  of  the  fiA- 

lowing  cases: 

1.  Where  the  jurisdiction  of  such  court  or  officer  haa  been  ex- 
ceeded, cither  as  to  matter,  place,  sum  or  person : 

2.  Where,  though  the  original  imprisonment  was  lawful,  yet  bf 
some  act,  omission  or  event,  which  has  taken  place  aAerwards,  the 
party  has  become  entitled  to  be  discharged : 

3.  Where  the  process  is  defective,  in  some  matter  of  substance  re- 
quired by  law,  rendering  such  process  void : 

4.  Where  the  process,  though  in  proper  form,  has  been  issued  in  a 
case  not  allowed  by  law : 

6.  Where  the  person  having  the  custody  of  the  prisoner  under  sudi 
process,  is  not  the  person  empowered  by  law  to  detain  him :  or, 

6.  Where  the  process  is  not  authorised  by  any  judgment,  oideror 
decree  of  any  court,  nor  by  any  provision  of  law. 

iMtriatoB  S  42.  But  no  court  or  officer,  on  the  return  of  any  habeas  corpu 
court  or  oA«  or  certioraHj  issued  under  this  Article,  shall  have  power  to  inquin 
into  the  legality  or  justice  of  any  process,  judgment,  decree  or  execa- 
tion,  specified  in  the  preceding  twenty-second  section ;  nor  into  the 
justice  or  propriety  of  any  commitment  for  a  contempt  made  by  any 
court,  officer  or  body,  according  to  law,  and  charged  in  such  cominit- 
ment,  as  herein  before  provided. 

irnfoUreri-  S  43.  If  it  appear  that  the  party  has  been  legally  committed  far  any 
mitmeati.  criminal  offence,  or  if  he  appear  by  the  testimony  offered  with  there- 
turn,  or  upon  the  hearing  thereof,  to  be  guilty  of  such  an  oflfenoe,  al- 
though the  commitment  be  irregular,  the  court  or  officer  before  ifbaiBi 
such  party  shall  be  brought,  shall  proceed  to  let  such  par^  to  bail,  if 
the  case  be  bailable,  and  good  bail  be  offered ;  or  if  not,  shall  forth- 
with remand  such  party.^ 

i|«|n^>nff  S  44.  If  the  party  be  not  entitled  to  his  discharge,  and  be  not  bail- 
ed, the  court  or  officer  shall  remand  him  to  the  custody,  or  place  him 
under  the  restraint,  from  which  he  was  taken,  if  the  person  under 
whose  custody  or  restraint  he  was,  be  legally  entitled  thereto;  if  not 
so  entitled,  he  shall  be  committed  by  such  court  or  officer,  to  die  coi- 
tody  of  such  officer  or  person,  as  by  law  is  entitled  thereto. 

cnicodj  of       S  45.  Until  judgment  be  given  upon  the  return,  the  court  or  offioef 

'''**'*'°*''      before  whom  such  party  shall  be  brought,  may  either  commit  aoch 

party  to  the  custody  of  the  sheriff  of  the  county  in  which  such  court 

or  officer  shall  hei^  or  place  him  in  such  care  or  under  such  custodf» 

as  his  age  and  other  circumstances  may  require. 

(8)  Uwi  of  1818,  p.  297,  S  2. 
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S  46.  When  it  appears,  from4he  return  to  any  such  writ,  that  the    art.  a. 
party  named  therein  is  in  custody  on  any  process,  under  which  any  Jj^JP'^^ 
other  person  has  an  interest  in  continuing  his  imprisonment  or  re- 1»'^<^ 
straint,  no  order  shall  be  made  for  his  discharge,  until  it  shall  appear 
that  the  party  so  ihterested,  or  his  attorney,  if  he  have  one,  shall  have 
had  the  like  notice  of  the  time  and  place  at  which  such  writ  shall  have 
been  made  returnable,  as  is  required  to  be  given  of  special  motions, 
in  the  supreme  court  of  this  state. 

S  47.  When  it  shall  appear,  from  the  return,  that  such  party  is  de-  Noticatodii- 
tained  upon  any  criminal  accusation,  such  court  or  officer  shall  make    ^^*^"^^' 
no  order  for  the  discharge  of  such  party,  until  sufficient  notice  of  the 
time  and  place  at  which  such  writ  shall  have  been  returned,  or  shall 
be  made  returnable,  shall  be  given  to  the  district  attorney  of  the  coun- 
ty, within  which  such  court  or  officer  shall  be. 

S  48.  The  party  brought  before  any  such  court  or  officer,  on  the  evIcImm 
return  of  any  writ  of  habeas  carpus,  may  deny  any  of  the  material  SSIfcir 
fiicts  set  forth  in  the  return,  or  allege  any  fact,  to  show  either  that  his 
imprisonment  or  detention  is  unlawful,  or  that  he  is  entitled  to  his 
discharge ;  which  allegations  or  denials  shall  be  on  oath ;  and  there- 
upon such  court  or  officer  shall  proceed,  in  a  summary  way,  to  hear 
such  allegations  and  proofs,  as  may  be  produced  in  support  of  such  im- 
prisonment or  detention,  or  against  the  same,  and  to  dispose  of  such 
party  as  the  justice  of  the  case  may  require. 

S  49.  Whenever,  from  the  sickness  or  infirmity  of  the  person  di-  siekMM,j^ 
rected  to  be  produced  by  any  writ  of  habeas  corpus,  such  person  **'^p'*^"*''- 
can  not,  without  danger,  be  brought  before  the  court  or  officer  before 
whom  the  writ  is  made  returnable,  the  party  in  whose  custody  he  is, 
may  state  that  fact  in  his  return  to  the  writ,  verifying  the  same  by  his 
oadi ;  and  if  such  court  or  officer  be  satisfied  of  the  truth  of  such  alle- 
gation, and  the  return  be  otherwise  sufficient,  they  shall  proceed  to 
decide  upon  such  return,  and  to  dispose  of  the  matter,  in  the  same 
manner  as  if  a  writ  of  certiorari  bad  been  issued,  instead  of  such 
writ  of  habeas  corpus. 

S  50.  Whenever  an  application  shall  be  made  for  a  writ  of  habeas  whaoeenio- 
corpus,  according  to  the  provisions  of  this  Title,  to  any  officer  or  "^  ***"■"•* 
court,  if  it  appear  to  such  court  or  officer,  upon  the  facts  set  forth  in 
the  petition,  that  the  cause,  matter  or  offence,  for  which  the  person  is 
confined  or  detained,  is  not  bailable,  according  to  the  provisions  of  law, 
instead  of  awarding  such  writ  of  habeas  corpus,  a  writ  of  certiorari 
may  be  granted,  directed  to  the  officer  or  person  in  whose  custody,  or 
under  whose  control,  such  prisoner  shall  be  alleged  to  be,  in  like 
manner  as  if  such  writ  of  certiorari  had  been  applied  for  by  the  pri- 
soner. 

S  51.  Upon  the  return  to  such  certiorari  being  made,  the  court  or  proetadingi 
officer  before  whom  such  writ  shall  be  returnable,  shall  proceed  in«°»*"'*'»^ 

TOXi*  n.  72 
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TITLE  1.  the  same  manner  as  upon  returns  to  writs  of  hab€a$  earpmj  and 
^-^^^^  shall  hear  the  proofs  of  the  parties  in  support  of  and  against  ssdi  t»> 
turn. 

n>.  dtoefcyr  S  52.  If  it  appear  that  the  person  detained  is  illegallj  imprisoiied, 
*^  '  confined  or  restrained  of  his  liberty,  the  court  or  oflScer  diali  giant  a 
writ  of  discharge,  commanding  those  haying  such  person  in  their  cos- 
tody,  to  discharge  him  forthwith ;  and  if  it  appear  that  such  pefson  ii 
legally  detained,  imprisoned  or  confined,  and  is  not  entitled  to  be  bail- 
ed, such  court  or  officer  shall  cease  fi'om  all  further  procee^gs  there- 
on. 

HdMi  eor-  S  53.  Notwithstanding  any  writ  of  certiorari  may  have  been  is- 
HmSL^  sued  or  returned,  according  to  the  foregoing  provisions,  the  court  or 
officer  before  whom  the  same  was  returnable,  may  issue  a  writ  of 
habeas  corpus^  which  shall,  in  all  respects,  be  subject  to  the  prori- 
sions  herein  before  contained ;  and  if  such  court  or  officer  refine  a 
MMtiM  hM-  writ  of  certiorari^  or  upon  the  return  thereof,  refuse  to  discharge  the 
person  detained,  iif  such  person  claim  the  writ  of  habeas  corpus^  he 
shall  be  entitled  to  the  same  as  herein  before  proyided. 

wtortobtii  S  64.  If,  upon  the  return  to  any  writ  of  certiorarij  it  dudl  appev 
ewsonri.  that  the  person  detained  is  entitled  to  bail,  the  court  or  officer  befcif 
whom  the  same  was  returnable,  shall,  by  order  certified  by  the  ckik 
of  the  court,  or  by  the  officer  granting  the  same,  direct  the  sum  in 
which  such  person  shall  be  held  to  bail,  and  the  court  at  which  lia 
shall  be  required  to  appear ;  and  that  on  such  bail  being  entered  mto, 
in  conformity  to  such  order  and  the  provisions  of  law,  such  prisoner 
be  discharged. 

BaUjby  S  55.  Upon  the  production  of  such  order  to  any  judge  of  the  ooim- 

^toiMta-  ty  courts  of  any  county,  he  shall  be  authorised  to  take  the  recogni- 
zance of  the  person  so  detained,  and  of  two  sufficient  sureties,  in  the 
sum  so  directed,  with  a  condition  for  the  appearance  of  such  person 
at  the  court  designated  in  such  order.  But  previous  to  taking  sod 
recognizance,  such  judge  shall  be  satisfied,  by  the  oath  of  the  persons 
ofiering  themselves  as  sureties,  that  they  are  householders  in  the  coun- 
tj^  and  are  severally  worth  double  the  sum  in  which  they  shall  be  re- 
quired to  be  bound,  over  and  above  all  demands  against  them. 
^^Mtob»  2  56.  Such  judge  shall  file  the  recognizance  taken  by  him  with 
the  clerk  of  the  court  before  which  the  prisoner  shall  be  bound  to  ip* 
pear,  and  shall  certify  on  such  order,  the  compliance  therewith.  Tie 
production  of  such  order,  so  certified,  shall  entitle  such  prisoner  tote 
discharged  firom  imprisonment,  for  the  cause  which  shall  have  been 
returned  to  such  certiorari, 

writof  dii-  S  57.  Obedience  to  any  writ  of  discharge,  or  to  any  order  ibr  Ae 
howMfore.  discharge  of  any  prisoner,  granted  pursuant  to  the  provisions  of  ^ 
Article,  may  be  enforced  by  the  court  or  officer  issuing  such  writ  or 
granting  such  order,  by  attachment,  in  the  same  manner  as  beiiiB 
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provided  for  a  n^lect  to  make  a  return  to  a  writ  of  habeas  corpus^   art.  9. 
and  with  the  like  effect,  in  all  respects ;  and  the  person  guilty  of  such  ^^^"v*^^ 
disobedience,  shall  forfeit  to  the  party  aggrieved  one  thousand  two 
hundred  and  fifty  dollars,  in  addition  to  any  special  damages  such  par- 
ty may  have  sustained. 

S  58.  No  sheriff  or  other  officer,  shall  be  liable  to  any  civil  action  oiBocn  ivo. 
for  obeying  any  such  writ  or  order  of  discharge ;  and  if  any  action  beyu^.*^'*** 
shall  be  brought  against  such  officer,  for  suffering  any  person  commit^ 
ted  to  his  custody,  to  go  at  large,  pursuant  to  any  such  writ  or  order, 
he  may  plead,  or  with  his  plea  of  the  general  issue,  may  give  notice 
of  the  same,  in  bar  of  such  action. 

$  59.  No  person  who  has  been  discharged  by  the  order  of  any  Not  to  ben- 
court  or  officer,  upon  a  habeas  corpus  or  ceriiorariy  issued  pursuant  >^^  in 
to  the  provisions  of  this  Article,  shall  be  again  imprisoned,  restrained 
or  kept  in  custody,  for  the  same  cause ;  but  it  shall  not  be  deemed  the 
tame  cause, 

1.  If  he  shall  have  been  discharged  from  a  commitment  on  a  cri-Byeoortop. 

OB  lodici^ 

minal  charge,  and  be  afterwards  conunitted  for  the  same  oflbnce,  by 
the  legal  order  or  process  of  the  court  wherein  he  shall  -be  bound  by 
recognizance  to  appear,  or  in  which  he  shall  be  indicted  or  convicted 
for  the  same  ofience :  or, 

%.  If,  after  a  discbarge  for  defect  of  proof,  or  for  any  material  de-  Upon 
feet  m  the  commitment,  in  a  criminal  case,  the  prisoner  be  again  ar- 


rested on  sufficient  proof,  and  committed  by  legal  process  for  the  same 
ofibnce:  or, 

3.  If^  in  a  civil  suit,  the  party  has  been  discharged  for  any  ille-Lar^pro: 
gality  in  the  judgment  or  process,  herein  before  specified,  and  is  af-niti- 
lerwards  imprisoned  by  legal  process  for  the  same  cause  of  action : 


<»> 


4.  If,  in  any  civil  suit,  he  shall  have  been  discharged  from  commit-  ^.**^ 
ment  on  mesne  process,  and  shall  be  afterwards  committed  on  execu-  eoMioB. 
lion,'  in  the  same  cause,  or  on  mesne  process,  in  any  other  cause, 
after  sudi  first  suit  shall  have  been  discontinued.® 

S  60.  If  any  person,  either  solely,  or  as  a  member  of  any  court;  Praaity  for 
or  in  the  execution  of  any  order,  judgment  or  process ;  shall  know-  inc. 
ingly  re-commit,  imprison  or  restrain  of  his  liberty,  or  cause  to  be  re- 
committed, imprisoned  or  restrained  of  his  liberty,  for  the  same  cause, 
except  as  provided  in  the  last  section,  any  person  so  discharged,  or 
shall  knowingly  aid  or  assist  therein,  he  shall  forfeit  to  the  party  ag- 
grieved, one  thousand  two  hundred  and  fifty  dollars,  and  shall  also  be 
deemed  guilty  of  a  msidemeanor. 

S  61.  Any  one  having  in  his  custody  or  under  his  power,  any  per-  ih.fer<Mw- 
soOf  who,  by  the  provisions  of  this  Article,  would  be  entitled  to  a  **  "^ 
writ  of  habeas  corpus  or  certiorari  to  inquire  into  the  cause  of  liis 

(9)l£.L.p.460b§fi. 
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TiruE  1.  detentioo,  who  ihall,  with  inteot  to  dude  the  service  of  any  ncii 
writ,  or  to  avoid  the  eflect  thereof,  transfer  any  such  prisoDer  to  the 
custody,  or  place  him  under  the  power  or  control  of  another,  or  con- 
ceal him,  or  change  die  place  of  his  confinement,  bhall  be  deemed  guil- 
ty of  a  misdemeanor.'^ 

ibaftwwrii  S  62.  Any  one  having  in  his  custody  or  under  his  power,  any  per- 
son for  whose  relief  a  writ  of  habeas  corpus  or  cerliarari  shall  have 
been  duly  issued,  pursuant  to  the  provisions  of  this  Article,  ^dio, 
with  intent  to  elude  \hc  service  of  such  writ,  or  to  avoid  the  eflect 
thereof,  shall  transfer  such  prisoner  to  the  custody,  or  place  him  nxi- 
der  the  i>ower  or  control  of  another,  or  conceal  him,  or  change  the 
place  of  his  confinement,  shall  be  deemed  guilty  of  a  misdemeanor.'^ 

n^Mpft.  S  63.  Every  person  who  sliall  knowingly  aid  or  assist,  in  the  vio- 
lation of  cither  of  the  two  last  preceding  sections,  shall  be  deemed 
guilty  of  amisdenieanor.'^ 

S  64.  Every  person  convicted  of  any  otTence  under  either  of  the 
fixir  last  sections,  sliall  be  punished  by  fine  or  imprisonment,  or  both,  in 
the  discretion  of  the'court  in  which  he  shall  be  convicted ;  but  such 
fine  shall  not  exceed  one  thousand  dollars,  nor  such  imprisonment  sii 
months. 
WmM  fee      S  65.  Whenever  it  shall  appear  by  satisfactory  proof,  that  any  ooe 
is  held  in  illegal  confinement  or  custody,  and  that  there  is  good  rea- 
son to  believe  that  he  will  be  carried  out  of  the  state,  or  sufler  some 
irreparable  injury,  before  he  can  be  relieved  by  the  issuing  of  a  Air- 
heas  corpus  or  certiorari^  any  court  or  officer  authorised  to  issue 
such  writs,  may  issue  a  warrant  under  his  hand  and  seal,  redting  the 
fiKts,  and  directed  to  any  sheritT,  constable  or  other  person,  and  com- 
manding such  officer  or  person  to  take  such  prisoner,  and  forthwith  to 
bring  him  before  such  court  or  officer,  to  be  dealt  with  according  to 
law. 
|[^|M|Mtt        ^  66.  When  the  proof  mentioned  in  the  last  section,  shall  also  be 
^^  sufficient  to  justify  an  arrest  of  the  person  having  such  prisoner  in  his 

custody,  as  for  a  criminal  ofience  committed  in  the  taking  or  detain- 
ing of  such  |>risoner,  the  warrant  shall  also  contain  an  order  fcr  the 
arrest  of  such  person,  for  such  oflence. 
twrntt  ^  67,  Any  officer  or  person  to  whom  such  warrant  shall  be  direct- 
ed, shall  execute  the  same^  by  bringing  the  prisoner  therein  named, 
and  the  person  who  detains  him,  if  so  commanded  by  the  warrant,  be- 
fore the  oiMirt  or  officer  issuing  the  same ;  and  thereupon  the  persoo 
deuining  such  primnor  shall  make  a  return,  in  like  manner,  and  the 
tike  procet^lings  shall  be  had,  as  if  a  writ  of  habeas  corpmt  had  beeo 
isMKid  in  the  first  insunce. 

jMNj«        5  6S.  If  the  person  having  sucii  prisoner  in  his  cusmly,  shall  be 
Cniivim    hrMigfat  be&>re  such  court  or  officer,  as  for  a  criminal  oflenoa,  he  shall 

uo) Uwscwisis. r  9S. $a 
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be  examined,  committed^  bailed  or  discharged,  by  such  court  or  offi-    art.s. 
cer,  in  like  manner  as  in  otber.criminal  cases  of  die  like  nature.         ^^^^^^ 

S  69.  All  proceedings  commenced  under  this  Article,  before  any  cwtioniito 
officer,  may  be  removed  by  certiorari  into  the  supreme  court,  to  be  eawiiogs, 
there  examined  and  corrected ;  but  no  such  certiorari  shall  be  is- 
sued, unless  the  same  be  allowed  by  a  justice  of  the  supreme  court  or 
a  circuit  judge,  nor  until  a  final  adjudication  shall  have  been  made  by 
such  officer,  upon  the  claim  to  be  discharged  or  bailed.  . 

S  70.  After  the  supreme  court  shall  have  made  a  final  determina-  wnt  ora- 
tion upon  any  writ  of  habeas  corpus  or  certiorari  issued  for  the  re- 
lief of  any  prisoner,  such  prisoner,  if  his  discharge  be  refused,  may 
prosecute  his  writ  of  error  thereupon,  to  the  coqrt  for  the  correction 
of  errors.  If  such  prisoner  shall  have  been  discharged,  the  attorney- 
general,  if  the  commitment  was  upon  some  criminal  accusation,  and 
the  party  aggrieved,  if  such  prisoner  was  detained  in  any  civil  suit, 
may  in  like  manner  prosecute  their  writ  of  error  to  the  said  court 

^71.  The  court  for  the  correction  of  errors,  when  any  such  writPo«r«nor 
of  error  shall  be  brought,  shall  have  power  to  make  such  orders,  and  anon, 
to  issue  all  such  writs,  as  may  be  necessary,  for  the  discharge  or  re- 
commitment of  such  prisoner,  according  to  the  judgment  which  shall 
be  given  by  such  court ;  and,  generally,  to  carry  such  judgment  into 
full  effect 

S  72.  Any  officer  or  other  person  refusing  to  deliver  a  copy  of  any  ^^*^ 
order,  wanant,  process  or  other  authori^,  by  which  he  shall  detain  ««^ 
any  person,  to  any  one  who  shall  demand  such  copy,  and  tender  the 
fees  thereof,  shall  forfeit  two  hundred  dollars  to  the  person  so  detain- 
ed. 

S  73.  The  provisions  of  the  common  law  in  regard  to  the  writ  of  common  uw 

powers  ^m«l 

habeas  corpus  treated  of  in  this  Article,  are  hereby  abrogated,  ex-  proceedingi. 
cept  so  much  and  such  parts  thereof  as  may  be  necessary  to  carry  into 
fiill  effect  the  provisions  herein  contained ;  and  the  authority  of  courts 
and  officers  to  award  such  writ,  or  to  proceed  thereon,  by  the  common 
law,  shall  be  exercised  in  conformity  to  the  provisions  of  this  Article, 
in  all  cases  therein  provided  for. 

ARTICIiE  THIRD. 

General  Provisions. 

Sec.  74.  Writi  of  habeas  corpus,  &c.  under  what  teal  to  issue. 

75.  How  to  be  made  returnable. 

76.  Allowance  to  be  endorsed;  how  signed. 

77.  Habeas  corpus  in  behalf  of  the  people. 

7S.  Habeas  corpus  how  served;  when  fees  and  bond  required. 

79.  hut  section  not  to  apply  to  writs  by  attorney-general,  &c. 

80.  Mode  of  senring  wiit  of  habeas  corpus. 

SI.  How  served  when  person  conceab  himself,  &c. 

8B  fc  88.  Duty  of  officers  and  persons  on  whom  writ  u  tarred. 

84.  When  and  how  fees  allowed  to  pertont  not  officen. 

8B.  Fine  allowed  for  making  return  to  writ. 

86.  Thit  Title  to  apply  to  all  writt  of  habeat  corput. 
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TITLE  1.  detention,  who  shall,  with  intent  to  elude  the  service  of  any  such 
^•^^f^^  writ,  or  to  avoid  the  effect  thereof,  transfer  any  such  prisoner  to  the 
custody,  or  place  him  under  the  power  or  control  of  another,  or  con- 
ceal him,  or  change  the  place  of  his  confmement,  ohall  be  deemed  guil- 
ty of  a  misdemeanor.'® 

lb.  after  writ  S  62.  Any  one  having  in  his  custody  or  under  his  power,  any  per- 
****"*'  son  for  whose  relief  a  writ  of  habeas  corpus  or  certiorari  shall  have 
been  duly  issued,  pursuant  to  the  provisions  of  this  Article,  who, 
witli  intent  to  elude  the  service  of  such  writ,  or  to  avoid  the  effect 
thereof,  shall  transfer  such  prisoner  to  the  custody,  or  place  him  un- 
der the  power  or  control  of  another,  or  conceal  him,  or  change  the 
place  of  his  confinement,  shall  be  deemed  guilty  of  a  misdemeanor.'® 

lb.  on  per.        S  63.  Evory  person  who  shall  knowingly  aid  or  assist,  in  the  vio- 
eoQitidinf.  |j^^^j^  ^f  gj^her  of  tho  two  last  preceding  sections,  shall  be  deemed 
guilty  of  a  misdemeanor.'® 

PaaHn«>^  S  64.  Every  person  convicted  of  any  offence  under  either  of  the 
four  last  sections,  shall  be  punished  by  fine  or  imprisonment,  or  both,  iD 
the  discretion  of  the^court  in  which  he  shall  be  convicted ;  but  sucb 
fine  shall  not  exceed  one  thousand  dollars,  nor  such  imprisonment  six 
months. 

Warrant  for  S  65.  Whenever  it  shall  appear  by  satisfactory  proof,  that  any  ooe 
'*"*'^'  is  held  in  illegal  confinement  or  custody,  and  that  there  is  good  rea- 
son to  believe  that  he  will  be  carried  out  of  the  state,  or  suffer  some 
irreparable  injury,  before  he  can  be  relieved  by  the  issuing  of  a  ia- 
beas  corpus  or  certiorari,  any  court  or  officer  authorised  to  issue 
such  writs,  may  issue  a  warrant  under  his  hand  and  seal,  reciting  the 
facts,  and  directed  to  any  sheriff,  constable  or  otiier  person,  and  com- 
manding such  officer  or  person  to  take  such  prisoner,  and  forthwith  to 
bring  him  before  such  court  or  officer,  to  be  dealt  with  according  to 
law. 
Forporwm        ^  66.  Whou  the  proof  mentioned  in  the  last  section,  shall  also  be 

detaininc  , 

lum.  sufficient  to  justify  an  arrest  of  the  person  having  such  prisoner  in  his 

custody,  as  for  a  criminal  offence  committed  in  the  taking  or  detain- 
ing of  such  prisoner,  the  warrant  shall  also  contain  an  order  lor  the 
arrest  of  such  person,  for  such  offence. 

£u^um  of     g  g^^  ^ny  officer  or  person  to  whom  such  warrant  shall  be  direct- 

i»««*dwi*-  ed,  shall  execute  the  same,  by  bringing  the  prisoner  therein  named, 
and  the  person  who  detains  him,  if  so  commanded  by  the  warrant,  be- 
fore the  court  or  officer  issuing  the  same ;  and  thereupon  the  peraoo 
detaining  such  prisoner  shall  make  a  return,  in  like  manner,  and  the 
Tike  proceedings  shall  be  had,  as  if  a  writ  of  habeas  corpus  had  been 
issued  in  the  first  instance. 

lb.  afaiMt        $  68.  If  the  person  having  such  prisoner  in  his  custody,  shall  he 

ub^f  pri-   brought  before  such  court  or  officer,  as  for  a  criminal  oflbnoe,  he  shd^ 

■""■■  ■       .  . 

(10)  Laws  of  1818,  p.  296,  $  S. 
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be  examined,  committed,  bailed  or  discharged,  by  such  court  or  offi-    art.s. 
cer,  in  like  manner  as  in  other  criminal  cases  of  die  like  nature.         v^^r^b/ 

S  69.  AH  proceedings  commenced  under  this  Article,  before  any  certionnto 
officer,  may  be  removed  by  cerKarari  into  the  supreme  court,  to  be  SSZfi^ 
there  examined  and  corrected ;  but  no  such  certiorari  shall  be  is- 
sued, unless  the  same  be  allowed  by  a  justice  of  the  supreme  court  or 
a  circuit  judge,  nor  until  a  final  adjudication  shall  have  been  made  by 
such  officer,  upon  the  claim  to  be  discharged  or  bailed.  ... 

S  70.  After  the  supreme  court  shall  have  made  a  final  determina-  wntofOT- 

ror. 

lion  upon  any  writ  of  habeas  corpus  or  certiorari  issued  for  the  re- 
lief of  any  prisoner,  such  prisoner,  if  his  discharge  be  refused,  may 
prosecute  his  writ  of  error  thereupon,  to  the  coqrt  for  the  correction 
of  errors.  If  such  prisoner  shall  have  been  discharged,  the  attorney- 
general,  if  the  commitment  was  upon  some  criminal  accusation,  and 
the  party  aggrieved,  if  such  prisoner  was  detained  in  any  civil  suit, 
may  in  like  manner  prosecute  their  writ  of  error  to  the  said  court. 

^71.  The  court  for  the  correction  of  errors,  when  any  such  writPo«r«nor 
of  error  shall  be  brought,  shall  have  power  to  make  such  orders,  and  •mm. 
to  issue  all  such  writs,  as  may  be  necessary,  for  the  discharg;e  or  re- 
commitment of  such  prisoner,  according  to  the  judgment  which  shall  . 
be  given  by  such  court ;  and,  generally,  to  carry  such  judgment  into 
full  effect. 

S  72.  Any  officer  or  other  person  refusing  to  deliver  a  copy  of  any  aefurinc 
order,  wanant,  process  or  other  authority,  by  which  he  shall  detain  ««^ 
any  person,  to  any  one  who  shall  demand  such  copy,  and  tender  the 
fees  thereof,  shall  forfeit  two  hundred  dollars  to  the  person  so  detain- 
ed. 

S  73.  The  provisions  of  the  common  law  in  regard  to  the  writ  of  Common  uw 
habeas  corpus  treated  of  in  this  Article,  are  hereby  abrogated,  ex-  procMdingi. 
cept  so  much  and  such  parts  thereof  as  may  be  necessary  to  carry  into 
fiill  effect  the  provisions  herein  contained ;  and  the  authority  of  coiurts 
and  officers  to  award  such  writ,  or  to  proceed  thereon,  by  the  common 
law,  shall  be  exercised  in  conformity  to  the  provisions  of  this  Article, 
in  all  cases  therein  provided  for. 

ARTICIiE  THIRD. 

General  Provisions. 

Sec.  74.  Writi  of  habeas  corpus,  &c.  under  what  seal  to  issue. 

75.  How  to  be  made  returnable. 

76.  Allowance  to  be  endorsed;  how  signed. 

77.  Habeas  corpus  in  behalf  of  the  people. 

7S.  Habeas  corpus  how  served;  when  fees  and  bond  required. 

79.  hut  section  not  to  apply  to  writs  by  attorney-general,  &c. 

80.  Mode  of  serring  writ  of  habeas  corpus. 

81.  How  senred  when  person  conceab  himself,  &c. 

82  fc  88.  Dntj  of  ofileers  and  persons  on  whmn  writ  is  aanred. 

84.  When  and  how  fees  allowed  to  persona  not  officers. 

8B.  Fine  allowed  for  making  return  to  writ. 

88.  This  Title  to  apply  to  all  writs  of  habeas  corpus. 


HftbtMoor- 
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™nA  <•  5  T4.  All  writs  o(  habeas  carpus^  certiorari  or  dischuge,  i»ied 
^^^^1^^^  pursuant  to  the  provisions  of  this  Title,  shall  be  under  die  seal  of  the 
!l.tl!S!)L  ^^^  ^y  ^hich  they  are  awarded.  If  awarded  by  any  officer  out  of 
court,  they  shall  be  under  the  seal  of  the  court  before  which  the  writ 
is  made  returnable ;  or  if  it  be  made  returnable  befiMre  some  body 
other  than  a  court  of  record,  or  before  an  officer  out  of  court,  it  shall 
be  under  the  seal  of  the  supreme  court. 

utonday.      S  75.  Evcry  such  wr^t  may  be  made  returnable  at  a  day  certain, 
or  finrthwith,  as  the  case  may  require. 

S  76.  Eyery  such  writ  shall  be  endorsed  with  a  certificate  that  tbe 
same  has  been  allowed,  and  with  the  date  of  such  allowance ;  which 
endorsement,  if  the  writ  be  awarded  by  a  court,  shall  be  signed  by  the 
chief  justice  or  other  presiding  officer  of  such  court:  if  it  be  awarded 
hy  any  officer  out  of  court,  the  endorsement  shall  be  signed  by  mdk 
officer. 

S  77.  Whenever  a  writ  of  habeas  carpus  shall  be  required  in  anj 
SritepMiito.  action  or  matter,  civil  or  criminal,  to  which  the  people  of  this  state 
shall  be  parties,  the  application  therefor  may  be  made  by  the  attorney- 
general,  or  district  attorney  having  charge  of  such  action  or  matter; 
and  whenever  so  issued,  the  court  or  officer  allowing  it,  shall  state 
in  their  endorsement  of  the  allowance  of  such  writ  that  it  was  issoed 
upon  such  application. 

JJJJ*^J^/  S  78.  Writs  of  habeas  carpus  can  only  be  served  by  an  elector  of 
some  county  within  this  state ;  and  the  service  thereof  shall  not  be 
deemed  complete,  unless  the  party  serving  the  same  shall  tender  U> 
the  person  in  whose  custody  the  prisoner  may  be,  if  such  person  be  a 
sheriff,  coroner,  constable  or  marshal,  the  fees  allowed  by  law  for 
bringing  up  such  prisoner ;  nor  unless  he  shall  also  give  bond  to  such 
sheHif,  coroner,  constable  or  marshal,  as  the  case  may  be,  in  a  penalty 
double'the  amount  of  the  sum  for  which  such  prisoner  may  be  detain- 
ed, if  he  be  detained  for  any  specific  sum  of  money,  and  if  not,  then  in 
the  penalty  of  one  thousand  dollars,  conditioned  that  such  person  will 
pay  the  charges  of  carrying  back  such  prisoner,  if  he  shall  be  remand- 
ed, and  that  such  prisoner  will  not  escape  by  the  way,  either  in  going 
to,  or  returning  from,  tbe  place  to  which  ho  is  to  be  taken. 

Jjj*2^  S  79.  But  the  last  section  shall  not  apply  to  any  case  where  the 
writ  is  sued  out  by  the  attorney-general,  or  by  any  district  attorney. 

ij«j»of^^  S  80.  Every  writ  ef  habeas  corpus^  or  certwrariy  issued  pursuant 
to  this  Title,  may  be  served  by  delivering  the  same  to  the  peraon  \fi 
whom  it  is  directed ;  if  he  can  not  be  found,  it  may  be  served  by  k- 
ing  left  at  the  jail  or  other  place  in  which  the  prisoner  may  be  confin- 
ed, with  any  under  .officer,  or  other  person  of  proper  age,  bavii^cfaiig0 
for  the  time,  of  such  prisoner. 
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S  81.  If  the  person  upon  whom  ihe  writ  ought  to  be  served,  con-    a**^ 
seal  himself,  or  refuse  admittance  to  the  party  attempting  to  senre  the  ^^ 


same,  it  may  be  served  by  affixing  the  same  in  some  conspicuous  place,  pwypy-,^ 
>n  the  outside,  either  of  his  dwelling-house,  or  of  the  place  where  the  'us. 
party  is  confined. 

$  82.  It  shall  be  the  duty  of  every  sheriff^  coroner,  constable  orofBeen,ae; 
marshal,  upon  whom  a  writ  of  habeas  carptu  shall  be  served,  wheth-  iSm/«ii'^ 
Br  such  writ  be  directed  to  him  or  not,  upon  payment  or  tender  of  the  *^*^ 
charges  allowed  by  law,  and  the  delivery  or  tender  of  the  bond  here-  ' 
in  prescribed,  to  obey  and  return  such  writ  according  to  the  exigency 
thereof:  and  it  shall  be  the  duty  of  every  other  person  upon  whom 
Bucfa  writ  shall  be  served,  having  the  custody  of  the  individud  for 
whose  benefit  the  writ  shall  be  issued,  to  obey  and  execute  such  writ, 
according  to  the  command  thereof,  without  r^uiring  any  bond  or  the 
payment  of  any  charges,  unless  the  payment  of  such  .charges,  shall 
have  been  required  by  the  officer  issuing  such  writ. 

S  83.  It  shall,  in  like  manner,  be  the  duty  of  the  penton  upon  whom  ib^MMionrfe 
any  writ  of  cerfioran,  issued  pursuant  to  the  provisions  of  this  Arti- 
cle, shall  be  served,  upon  payment  or  tender  oT  the  fees  allowed  by 
law  for  making  a  return  to  such  writ,  and  for  copying  the  warrant  or 
other  process  to  be  annexed  thereto,  to  obey  and  return  die  same  ac- 
cording to  the  exigency  thereof. 

S  84.  Every  officer  allowing  a  writ  of  habeas  earpuSy  directed  to  r««  to^ 
any  other  than  a  sherifi*,  coroner,  ccmstable  or  marshal,  may,  in  his« 
discretion,  require  as  a  duty  to  be  performed,  in  order  to  render  the 
service  thereof  efiectual,  that  the  charges  of  bringing  up  such  prisoner, 
shall  be  paid  by  the  petitioner ;  and  in  such  case,  he  shall,  in  the  al- 
lowance of  the  writ,  specify  the  amount  of  such  charges,  so  to  be  paid, 
which  shall  not  exceed  the  fees  allowed  by  law  to  sheriffi^  for  similar 
services. 

S  85.  If  the  writ  be  returnable  at  a  certain  day,  such  return  shall  TiiMibrrt- 
be  made,  and  such  prisoner  shall  be  produced,  at  the  time  and  place 
specified  therein ;  if  it  be  returnable  forthwith,.and  the  place  be  with- 
in twenty  miles  of  the  place  of  service,  such  return  shall  be  made, 
and  such  prisoner  shall  be  produced,  within  twenty-four  hours ;  and 
the  like  time  shall  be  allowed  for  every  additional  twenty  miles. 

S  86.  The  several  provisions  contained  in  this  Title,  shall  be  con-  ApoHeiuion 
strued  to  apply,  so  far  as  they  may  be  applicable,  and  except  where 
otherwise  provided,  to  every  writ  of  habeas  carpus  authorised  to  be 
issued  by  any  statute  of  this  state. 
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TITLB8,  TITLE   II. 

OF  PROCEEDINGS  BY  SCIRE  FACIAS,  BY  INFORMATION  IN  CERTAIN 
CASES,  MANDAMUS,  PROHIBITION,  AND  AD  QUOD  DAMNUM. 

Art.  1.— Of  scire  facias. 

Art.  2. — Of  informations  in  the  nature  of  a  quo  warranto,  and  in  ctrtaio  other  casm 

Art.  3.-^-0f  writs  of  mandamus  and  prohibition. 

Art.  4. — Of  the  writ  of  ad  quod  damnum. 

ARTIOJLE  FIRST. 

Of  Scire  Facias. 

8bc.  h  Scire  iaeias  where  exeeutaon  hae  not  been  ismed. 
2.  Other  cases  enumerated;  limitation  in  certain  case*. 
8.  Time  when  they  must  be  brought  in  certain  cases. 

4.  Scire  fiwias  against  tcr-tenants. 

5.  Ri|^ts  of  persons  not  made  parties,  not  affected. 

6.  Pleas  in  abatement  to  writs  against  ter-tenants. 

7.  Also,  to  writs  against  heirs  and  deyisees. 

8.  Contributions  not  affected  by  omission  to  plead,  &c. 

9.  Pleas  in  bar  to  writs  affecting  real  estate. 

10.  Judgment  upon  such  pleas  being  established. 

11.  Real  estate  not  described  in  writ,  &c.  not  affected. 

12.  Cases  in  which  to  issue,  to  annul  letters  patent. 
IS.  MThen,  to  racate  acts  of  incorporation. 

14  Contents  of  writ;  judgment  thereon. 

15.  General  prorision  concerning  issuing,  teste  and  retom. 

10.  Writ  to  be  senred  notwithstanding  directions. 

17.  Mode  of  serring  writs. 

18.  Appearance  of  defendants;  rule  to  plead. 

19  &  20.  Mode  of  serring  upon  absent  original  defendant. 

21.  When  his  de&alt  may  be  entered;  judgment  thereon. 

22.  Declaration  unnecessary;  defendant  to  plead  to  writ. 
28.  Proceedings  not  to  be  had  until  writ  senred,  &e. 

24.  Copies  of  certain  judgments  to  be  filed  with  secretary  of  adilf^ 

25.  Entry  of  judgment  vacating  letters  patent,  &c. 
96.  Notice  of  judgment  vacating  acts  of  incorporation. 

27.  Powers  of  chancery  on  such  judgment  being  rendered,  &c. 

Wheneie  S  1-  Whenever  an  execution  shall  not  have  been  issued  within  tbe 
nSt^kia<ld.  time  allowed  by  law,  after  the  filing  of  the  record  of  any  judgment  or 
recovery,  in  any  court  of  record  within  tliis  state,  the  plaintiff  in  sucb 
judgment  may  sue  out  a  writ  of  scire  facias^  to  be  issued  out  of  Ae 
same  court ;  by  which  the  sheriff  shall  be  commanded  to  summon  the 
party  against  whom  it  is  issued,  to  appear  before  such  court  at  a  cer- 
tain day,  to  show  if  he  have  any  thing  to  say,  why  such  plaintiff  ought 
not  to  have  execution  of  such  judgment ;  and  if,  after  being  duly  sum- 
moned, he  do  not  come  at  the  day,  or  do  come  and  say  nothing  why 
execution  ought  not  to  be  had,  an  execution  shall  thereupon  issue,  ac- 
cording to  the  force,  form  and  effect  of  the  said  recovery." 

Other  eaiM  S  2.  Writs  of  scirs  facias  shall  also  be  issued  in  the  casei  00^ 
otherwise  provided  by  law,  to  revive  a  judgment  against  the  persooil 
representatives  of  any  deceased  defendant ;  or  in  favor  of  the  pewoo- 
al  representatives  of  any  deceased  plaintiff;  or  where  the  situation  of 
either  party  is  changed  by  marriage ;  or  to  continue  a  suit  by  arsguo^ 
the  representatives  of  either  party,  who  shall  have  died  in  the  pro* 


enumerated. 


(11)  1  R.  L.  p.  89,  §  St. 


.ri 


dup.  n.]        THE  STATE  OF  NEW-YORK.  577 

gross  thereof.    But  such  writs,  against  personal  representatiyes  of  a&t.i. 
any  party,  shall  be  issued  within  one  year  after  the  cause  for  issuing  ^^^"^f^^ 
the  same  shall  arise. 

$  3.  Writs  of  mAre  facktB^  to  reyiye  any  judgment  or  recoyery,  Limitmupa 
which  shall  haye  been  docketed  when  this  Title  takes  efifect,  must  be  "^^  ^^ 
brought  within  ten  years  thereafter ;  and  such  writs^  when  Inrought  to 
reyiye  any  such  judgment  or  recoyery  docketed  after  this  Title  tidces 
eflfect,  shall  be  brought  within  ten  years  after  the  time  of  the  docket-^ 
ing  thereof. 

S  4.  Writs  of  9cire  facias  to  reyiye  a  judgment  or  recoyery  against  Affairat  tar- 
tenants  of  any  real  estate,  may  be  brought  against  the  persons  by  whcun  ^^ 
such  estate  ^11  be  actually  occupied,  claiming  any  interest  therein, 
whether  in  fee,  for  life,  or  for  years.  " 

S  5.  But  where  any  judgment '  or  recoyery  shall  be  reviyed  as  penom  not 
against  any  real  estate,  by  writ  of  acirs  factaSj  the  right  of  any  per-  "***'  **"**** 
son  therein,  not  made  a  party  to  such  writ,  shall  not  be  impaired  or 
affected  by  such  reyival,  unless  he  claim  title  from  the  tenant  of  such 
real  estate,  who  was  duly  made  a  party  thereto. 

S  6.  Wheneyer  a  fcirc  facias  shall  be  brought  against  the  tenants  pi..u  id 
of  any  real  estate,  other  than  heirs  or  deyisees,  to  charge  such  real  by  te^TnS!! 
estate  with  any  judgment  or  recoyery  sought  to  be  reyiyed,  such  te- 
nants,, of  any  of  them,  may  plead,  in  abatement, 

1.  Hiat  the  heirs  or  deyisees  of  the  party  against  whom  such  judg- 
ment or  recoyery  was  had,  or  any  of  them,  haye  not  been  summoned : 

or, 

3.  That  there  are  other  persons  who  are  joint  tenants  or  tenants  in 
common  with  those  so  pleading,  of  the  same  lands,  in  respect  to  which 
they  haye  been  summoned :  or, 

8.  That  there  are  other  tenants  of  other  lands  in  the  same  county, 
which,  if  the  lands  of  the  defendants  be  chargeable  with  the  judgment 
sought  to  be  reyiyed,  are  equally  chargeable  therewith,  specifying  the 
names  of  such  parties,  and  the  lands  held  by  them : 

And  thereupon,  if  any  such  plea  be  admitted  or  established,  the 
proceedings  against  those  so  pleading  shall  be  suspended,  until  the 
plaintiff  in  the  action  shall  haye  summoned  the  parties  named  in  such 
pka;  but  no  second  or  further  plea  of  the  like  nature  shall  be  allowed 
in  any  such  action. 

S  7.  In  proceedings  by  scire  facias  against  heirs  or  deyisees,  to  ByMnua 
enforce  any  liability  arising  from  their  being  tenants  of  or  claiming 
aay  real  estate,  the  defendants,  or  any  of  them,  may  plead,  in  abate- 
DEient,  that  there  are  other  heirs  or  deyisees  who  ought  to  be  charged, 
who  haye  not  been  summoned ;  and  thereupon,  if  such  plea  be  admit- 
ted or  established,  the  proceedings  against  those  so  pleading  shall  be 
■nqiended,  until  the  plaintiff  in  the  action  shall  haye  siunmoned  the 
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TfTLCfi.  ptrtiesiiained  insoch  plem;  Imtnoiecoador  fimhcr  plMoftkEb 
''^^'^^  nature  shall  be  allowed  b  any  soch  actkxi. 

rMM/ijNrtMHi.  3  8.  No  person  against  whom  any  reoorery  shall  be  had  i^mmi  any 
writ  of  Bare  facia$^  shall,  by  reason  of  any  oauaaoB  Id  plead  cicha' 
of  the  pleas  herein  before  specified,  or  of  any  thing  heteiB  mntahiHl,  be 
precluded  from  his  remedies  for  contribution,  against  other  penoas 
bound  to  contribute  to  the  satisfiactionof  the  judgment  or  raoofeiyie^ 
vived  by  such  scire  faciaSj  and  not  made  a  party  thereto. 

pi-M  m  bur  So,  Any  defendant  in  a  writ  of  scire  faciaSj  brought  lo  leme  a 
\tZ!i'tLi  judgment  against  real  estate,  shall  hereafter  be  allowed  lo  plead,  in 
bar  of  such  writ, 

I.  That  he  is  not  tenant,  and  does  not  hold  any  of  the  laodi  ia  re- 
spect to  which  he  shall  have  been  summoned :  or, 

8.  That  he  is  not  tenant  of  any  particular  part  or  parcel  of  sodi 
lands:  or, 

8.  That  he  holds  in  severalty,  any  such  lands,  in  respect  to  which 
he  shall  have  been  summoned  as  joint  tenant  or  tenant  in  oommoB; 
and  hereafter  no  such  pleas  shall  be  allowed  in  abatement  of  such 
writ ;  nor  ^11  any  plea  of  sole  tenancy  be  allowed. 

judffiMNit  if      S  10.  If  any  such  plea  be  admitted  or  established,  judgment  lUI 
tSh!S^'     be  as  follows : 

1 .  Where  the  defendant  does  not  hold  any  part  of  the  lands  in  rs- 
pect  to  which  he  shall  have  been  summoned,  judgment  shaD  be  ren- 
dered in  iavor  of  such  defendant : 

8.  Where  the  defendant  holds  only  a  part  of  such  land^  the  {dsin- 
tiff  shall  have  judgment  only  as  to  the  part  so  held ;  and  if  the  cause 
be  tried  by  a  jury,  they  shall  specify  such  part  in  their  verdict|  as  in 
the  action  of  ejectment : 

8.  If  any  such  plea  of  several  tenancy  be  admitted  or  established, 
the  plaintiff  shall  have  judgment  according  to  the  title  of  the  defendant; 
and  if  the  cause  be  tried  by  a  jury,  they  shall  in  like  manner  specify 
the  same  in  their  verdict. 

a«ii«ttai«u>     S  11.  No  scire  facias^  to  revive  any  judgment  against  hein^  de- 
1?^  aT*  visees  or  ter-tenants,  shall  be  valid  as  to  any  other  real  estate  thsn  soch 
as  shall  be  described  in  the  writ,  or  in  the  return  thereto ;  and  such 
real  estate  shall  be  described  in  the  execution  awarded  upon  any  judg- 
ment rendered  on  such  writ. 

writio anniii     S  !'•  A  Writ  of  scire/ocias  may  also  be  issued  out  of  the  supreme 
ifUMtpftiMt.  ^^^  of  this  state,  in  behalf  of  the  people  of  this  state,  upon  the  rehtios 
of  the  attomey-general,  or  of  any  private  person,  for  the  purpooe  of  va- 
cating and  annulling  any  letters  patent  granted  by  the  people  of  thii 
state,  in  the  following  cases : 

1.  Where  it  shall  be  alleged  that  such  letters  patent  were  obtaiosd 
by  means  of  some  fraudulent  suggestion  or  concealment,  of  a  ni^ 
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rial  fact,  made  bj  the  person  to  whom  the  same  were  issued,  or  made   art.  l 
with  his  consent  or  knowledge :  v^V^b/ 

8.  Where  it  shall  be  alleged  that  such  letters  patent  were  issued 
through  mistake,  and  in  ignorance  of  some  material  fact : 

8.  Where  the  patentee,  or  those  lawfully  claiming  under  him,  shall 
have  done  or  omitted  any  act,  in  violation  of  the  terms  and  conditions 
upon  which  such  letters  patent  were  granted ;  or  shall,  by  any  other 
means,  have  forfeited  the  interest  acquired  under  the  same. 

S  13.  A  writ  of  scire  facias  may  also  be  issued  out  of  the  same  j^  ^  ^^^ 
court,  upon  die  relation  of  the  attorney-general,  against  any  corpora-  JJ^S^?*'" 
tion  created  or  renewed  by  any  act  of  the  legislature,  for  the  purpose 
of  vacatii^  and  annulling  such  act,  on  the  ground  that  the  same  was 
passed  upon  some  fraudulent  suggestion  or  concealment,  of  a  mate- 
rial fact,  made  by  the  persons  incorporated  by  such  act,  or  made  with 
their  consent  or  knowledge.  But  no  such  writ  shall  be  issued,  ex- 
cept where  the  legislature  shall  specially  direct  the  attorney-general 
to  prosecute  the  same. 

S  14.  In  every  writ  otscirt  facias  issued  under  either  of  die  two  cont«ntf«r 
last  preceding  sections,  the  particular  matters  and  circumstances  upon  ''^^ 
which  the  same  are  founded,  shall  be  set  forth  with  such  convenient 
certainty,  that  the  defendants  may  be  fully  apprized  of  the  general  na- 
ture thmot    And  if  the  matters  duly  alleged  in  such  writ,  shall  be  jadpnent. 
found  for  the  people,  or  the  defendants  shall  make,default,  judgment 
shall  be  rendered  that  the  letters  patent,  or  act  of  incorportion  specified 
in  the  writ,  as  the  case  may  be,  be  vacated  and  annulled. 

S  16.  Writs  o(  scire  facias  may  be  issued,  tested  and  returned,  at  iMoinf,  teste 
the  same  time  and  in  the  same  manner  as  writs  of  capias  ad  respan-  "^  "*'"'"' 
dendwn  in  personal  actions ;  and,  except  where  otherwise  provided, 
it  shall  not  be  necessary  to  have  any  particular  number  of  days  be- 
tween the  teste  and  return  day  thereof. 

S  16.  It  shall  be  the  duty  of  the  sheriff  or  other  oflSlcer  to  whom  8«rTie«or 
any  writ  of  scire  facias  may  be  directed,  to  endeavor  to  serve  the  '^'^^ 
same,  notwithstanding  any  directions  which  he  may  receive  to  the 
contrary,  from  the  plaintiflf  therein,  or  his  attorney. 

S  17.  Every  surJi  writ  shall  be  served  by  delivering  a  copy  there-  Modeornrr' 
of,  certified  by  the  officer  serving  the  same,  to  the  party  required  to  *"'* 
be  summoned ;  or  by  leaving  such  copy  at  his  dwelling-house,  with 
any  person  of  proper  age.  If  it  be  [issued  against  a  corporation,  it 
Aall  be  served  in  the  same  manner  as  prescribed  for  the  service  of  a 
sunmions,  in  the  fourth  Title  of  the  eighth  Chapter  of  this  Act.  And 
mnunoners  shall  not  be  necessary  in  any  case. 

S  18.  In  all  cases  where  the  writ  shall  be  returned  duly  served,  AppMnnM 
the  appearance  of  the  persons  or  corporations  so  sunmioned,  shall  be  d«iiti,*e. 
enfered  by  the  clerk  as  in  other  cases.    And  the  plaintiiS*  shall  be  en- 


580  REUSED  STATUTES  OF  [n 


mxci   titkd,on  the  filiDg  of  gachwritygoretoned,  to  enter  anile  roqdiMg 
^"^^^^  the  defendant  to  plead  to  such  writ^  within  twenty  days  after  the  aer- 
vice  of  notice  thereof;  notice  of  which  role  shall  be  served  in  the 
same  manner  and  with  the  like  e&ct,  as  in  personal  acUons. 

Notiri^tA  tu     "§  19.  If  the  sheriff  return,  that  any  person  iriio  was  the  original 
<iw.t.  defendant  in  a  judgment,  and  was  required  to  be  summoned  by  such 

writ,  cannot  be  found,  and  has  no  dwellii^-hoase  within  his  ooon^i 
the  court  shall,  after  the  filing  of  the  scire /ocmis,  direct  a  rule  to  be 
entered,  requiring  the  defendant  to  appear  and  plead  to  sudi  scire  fo' 
ciaSj  within  twenty  days  after  the  last  publication  of  such  rule,  n 
lierein  after  provided. 

How  pobiHh-     S  20.  A  copy  of  such  rule,  certified  by  the  clerk  of  the  court,  iludJ 
be  published  for  four  weeks  successively  in  the  state  paper. 

Ent«rinff  de-      S  2 1 .  If  such  defendant  shall  not  appear  and  plead  to  sudi  Mcin/Bh 

^"  '  cicES,  within  the  time  limited  in  the  rule,  the  plaintiff  shall  be  entitled, 

upon  filing  an  affidavit  of  the  due  publication  of  such  rule,  to  enter 

the  default  of  the  defendant,  and  judgment  shall  be  rendered  upoo 

such  default,  in  like  manner  as  if  the  writ  had  been  returned  serYed. 

Dori&raiioD  S  22.  No  doclaration  shall  be  required  to  be  filed  upon  the  idn 
kc.  ^^' facias;  but  where  executors  or  administrators  are  plaintifi  in aof 
such  writ,  they  shall  make  profert  of  their  letters  testamentary  or  of 
administration,  in  the  scire  faciaSj  in  the  same  manner  as  now  prac- 
tised in  the  declaration.  And  the  defendant  shall  plead  to  such  writ) 
in  the  same  manner  as  to  a  declaration. 

Writ*  to  bo       S  23.  No  proceeding  shall  be  had  on  any  writ  of  scire fuiaSj  no- 
ili'Iii  iaJ*    less  the  same  shall  have  been  served,  or  notice  thereof  publiflfaed,  as 
herein  before  provided^     And  no  proceedings  shall  be  had  agaiiMi  ^J 
bail  prosecuted  by  scire  facias,  until  such  writ  shall  have  been  per- 
sonally served. 

ropimnrcor.     S  24.  WhcHever  judgment  riiall  be  rendered  against  the  defendmt, 
ijiout«,«cc.    upon  any  scire  facias  brought  to  vacate  letters  patent,  or  to  vacate 
any  act  of  incorporation,  a  copy  of  the  record  of  such  judgment  fihall 
be  forthwith  filed  in  the  office  of  the  secretary  of  this  state. 

To  be  enter-  S  25.  Such  Secretary  shall  thereupon,  if  the  record  relate  to  letters 
'  "'  patent,  make  an  entry  in  the  records  of  the  commissioners  of  the  landr 
office,  of  the  substance  and  effect  of  such  recovery,  and  of  the  time 
when  the  record  thereof  was  docketed ;  and  the  lands  and  tenement! 
granted  by  such  letters  patent,  may  thereafter  be  disposed  of  hj  such 
commissioners,  in  the  same  manner  as  if  such  letters  patent  had  never 
been  issued. 

urn'cll!^'''*  S  26.  If  the  reqprd  relate  to  an  act  of  incorporation,  the  secretuT 
of  state  shall  forthwith  cause  notice  of  the  substance  and  efict  of 
such  recovery,  to  be  published  for  four  weeks  in  the  state  paper,  and 
the  like  time  in  a  newspaper  printed  in  the  county  where  the  prin^ 
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pnmded  for  a  neglect  to  make  a  return  to  a  writ  of  habeas  corpus^   ai^t.  s. 
and  wiA  the  like  effect,  in  all  respects ;  and  the  person  guilty  of  such  ^^^'^'^^ 
disobedience,  shall  forfeit  to  the  party  aggrieved  one  thousand  two 
hundred  and  fifty  dollars,  in  addition  to  any  special  damages  such  par- 
ty may  have  sustained. 

S  58.  No  sheriff  or  other  officer,  shall  be  liable  to  any  civil  action  offioenpro. 
for  obeying  any  such  writ  or  order  of  discharge ;  and  if  any  action  beyiiis.^'^ 
shall  be  brought  against  such  officer,  for  suffering  any  person  commit^ 
ted  to  his  custody,  to  go  at  large,  pursuant  to  any  such  writ  or  order, 
he  may  plead,  or  with  his  plea  of  the  general  issue,  may  give  notice 
of  the  sune,  in  bar  of  such  action. 

^59.  No  person  who  has  been  discharged  by  the  order  of  any  i^ot  to  b«  re- 
court  or  officer,  upon  a  habeas  carpus  or  certiorari j  issued  pursuant  ^^j^  ^ 
to  the  provisi<His  of  this  Article,  shall  be  again  imprisoned,  restrained 
or  kept  in  custody,  for  the  same  cause ;  but  it  shall  not  be  deemed  the 
same  cause, 

1.  If  be  shall  have  been  discharged  from  a  commitment  on  a  cri-Byeomtiip- 

^  onindiol- 

minal  charge,  and  be  afterwards  committed  for  the  same  ofibnce,  by  nMat,ibe. 
the  legal  order  or  process  of  the  court  wherein  he  shall  -be  bound  by 
recognizance  to  appear,  or  in  which  he  shall  be  indicted  or  convicted 
for  the  same  offence :  or, 

a*  Itf  after  a  discharge  for  defect  of  proof,  or  for  any  nmterial  de-  upon  mw 
fed  in  the  commitment,  in  a  criminal  case,  the  prisoner  be  again  ar- 


rested oa  sufficient  proof,  and  committed  by  legal  process  for  the  same 
oflence:  or^ 

a.  If,  in  a  civil  suit,  the  party  has  been  discharged  for  any  ille-  i^g^r^ 
gality  in  the  judgment  or  process,  herein  before  specified,  and  is  af-  niti- 
temrds  imprisoned  by  legal  process  for  the  same  cause  of  action : 

4.  If,  in  any  civil  suit,  he  shall  have  been  discharged  fit)m  commit-  in  iBote 
ment  on  mesne  process,  and  shall  be  afterwards  committed  on  execu-  ewtioD. 
tion^'in  the  same  cause,  or  on  mesne  process,  in  any  other  cause, 
after  such  first  suit  shall  have  been  discontinued.' 

S  60.  If  any  person,  either  solely,  or  as  a  member  of  any  court;  Peoaity  for 
or  in  the  execution  of  any  order,  judgment  or  process ;  shall  know-  wg. 
ini^y  re-commit,  imprison  or  restrain  of  his  liberty,  or  cause  to  be  re- 
committed, imprisoned  or  restrained  of  his  liberty,  for  the  same  cause, 
except  as  provided  in  the  last  section,  any  person  so  discharged,  or 
shall  knowingly  aid  or  assist  therein,  he  shall  forfeit  to  the  party  ag- 
grieved, one  thousand  two  hundred  and  fifty  dollars,  and  shall  also  be 
deemed  guilty  of  a  msidemeanor. 

S  61.  Any  one  having  in  his  custody  or  under  his  power,  anyper-ii»-<brcoa- 
•on,  who,  by  the  provisions  of  this  Article,  would  be  entitled  to  a 
writ  of  habeas  carpus  or  certiorari  to  inquire  into  the  cause  of  Iiis 

(9)lB.L.p.466b§ff. 
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""^^^      s.  Where  anj  association  or  number  of  persons  riudl  act,  wiAin 
^•^^^^^^^  this  state,  as  a  corporation,  without  being  legally  incorporated.^ 

Cftpiw  theft-  S  29.  Whenever  any  such  information  shall  be  filed,  a  coptos  oi 
re^andendum  shall  be  issued  thereon,  which  shall  be  senred  and  re- 
turned in  like  manner  as  in  personal  actions ;  and  whenever  the  suae 
shall  be  returned  served,  the  clerk  of  the  court  shall  enter  the  deisii- 
dant's  appearance. 

wheoiMeti.     S  30.  Whenever  any  such  information  shall  be  filed  against  any 
bail!      ^  person,  for  usurping  any  office,  the  attorney-general,  in  addition  to 
the  matters  now  required  to  be  set  forth  in  the  information,  may  abo 
set  forth  therein  the  name  of  the  person  rightfully  entitled  to  sodi  of- 
fice,  with  an  averment  of  his  right  thereto ;  and  in  such  case,  upon 
proof,  by  affidavit,  that  the  defendant  has  received  any  fees  or  emolu- 
ments belonging  to  such  office,  and  by  means  of  his  usurpation  thereoi^ 
an  order  may  be  granted  by  any  justice  of  the  supreme  court,  tx  hoU- 
ing  such  defendant  to  bail ;  and  thereupon  the  defendant  shall  be  arreit- 
ed  and  held  to  bail,  in  like  manner  and  with  like  effect,  and  subject  to 
the  same  rights  and  liabilities,  as  upon  a  capias  ad  respamimiwt^ 
in  personal  actions. 

judfTiKtitio      $31.  In  every  such  case,  judgment  shall  be  rendered  upon  the 
■oc  cue.     ^.^1^^  of  the  defendant,  and  dso  upon  the  right  of  the  party  so  averred 

to  be  entitled ;  or  only  upon  the  right  of  the  defendant,  as  justice  ihin 

require. 

Pror«c<ii  ^  ^^*  ^^  judgment  be  rendered  upon  the  right  of  the  peisoD  to 

if  furruiaior.  averred  to  be  entitled,  and  the  same  be  in  favor  of  such  person,  be 
shall  be  entitled,  after  taking  the  oath  of  office,  and  executing  tsy 
official  bond  which  may  be  required  by  law,  to  take  upon  him  die  exe- 
cution of  the  office  ;  and  it  shall  be  his  duty  immediately  thereafter, 
to  demand  of  the  defendant  in  such  information,  all  the  books  and  pi- 
pers in  his  custody  or  within  his  power,  belonging  to  the  Mob  fiom 
which  he  shall  have  been  ousted. 

dereiidatit,  $  33.  If  such  defendant  shall  refuse  or  neglect  to  deliver  ovtf  toy 
such  books  or  papers,  pursuant  to  such  demand,  he  shall  be  deemed 
guilty  of  a  misdemeanor;  and  the  like  proceedings  shall  be  had,  and 
with  the  like  effect,  to  compel  the  delivery  of  such  books  and  ptpers, 
as  are  prescribed  in  the  sixth  Title  of  the  fifth  Chapter  of  the  First 
Part  of  the  Revised  Statutes. 

to  rrrover  9  34.  If  judgment  be  rendered  upon  the  right  of  the  person  so  ave^ 
red  to  be  entitled,  in  favor  of  such  person,  he  may,  at  any  time  with- 
in one  year  after  the  docketing  of  such  judgment,  make  and  file  • 
suggestion  Aat  he  has  sustained  damages  to  a  certain  amount,  by  rea- 
son of  the  usurpation,  by  the  defendant,  of  the  office  from  which  such 
defendant  has  been  evicted,  and  praying  judgment  therefor. 

(12)  1  a  L.  p.  106,  §  4;  Uwiof  lS2^p.  461,$  9. 


aup.iz.]        THE  STATE  OF  NEW-YORK.  688 

I 

S  35.  Such  suggestion  shall  be  entered,  with  the  proceedings  there-  art.^ 
<Hi,  upon  the  record  of  the  judgment,  or  shall  be  attached  thereto,  as  a  ^ 
€ontinuation  of  the  same ;  it  shall  be  served  on  the  defendant's  at- 
torney, and  a  rule  to  plead  thereto  shall  be  entered,  and  notice  there- 
of given,  in  the  same  manner  and  with  the  like  effect,  as  upon  the  fil- 
ing of  a  declaration  in  personal  actions. 

S  36.  The  defendant  may  plead  generally,  that  the  person  filing  ^<:»>  ^^ 
such  suggestion  has  not  sustained  any  damages,  by  reason  of  the  pre- 
mises in  his  suggestion  alleged ;  and  on  the  trial  of  any  such  issue,  the 
plaintiff  therein  shall  be  entitled  to  recover  the  damages  which  he  may 
have  sustained,  by  reason  of  such  ursurpation. 

S  37.  All  issues  of  fiict  or  of  law,  that  shall  be  joined  between  the  Trial;  jud^- 
parties,  shall  be  determined  as  in  personal  actions ;  and  the  party  re^ 
covering  judgment,  shall  be  entitled  to  have  the  same  docketed,  and 
to  take  out  execution  for  any  damages  and  costs,  or  either,  that  may 
be  adjudged  to  him,  in  the  same  manner  as  in  personal  actions. 

S  38.  If  no  issue  of  fact  be  joined  upon  such  suggestion,  or  if  judg-  AMcning 
ment  be  rendered  against  the  defendant  by  defiiult,  on  demurrer  or  dlZxS^^t 
otherwise,  a  writ  of  inquiry  shall  be  issued  to  the  sheriff  of  the  coun- 
ty within  which  the  duties  of  the  office  are  to  be  exercised,  if  the  same 
be  local,  and  if  otherwise,  to  the  sheriff  of  any  county  within  this  state, 
to  assess  the  damages  sustained  by  the  person  filing  such  suggestion, 
by  reason  of  the  premises;  or  an  order  may  be  entered,  that  such  da- 
mages be  assessed  at  a  circuit  court  to  be  held  in  the  county  where 
the  venue  in  such  action  shall  be  laid,  and  a  circuit  roll  shall  be  made 
up,  tried  and  returned  as  in  other  cases. 

S  39.'  An  information,  in  the  nature  of  a  quo  warranto  may  also  luroiamUoM 
be  filed  by  the  attorney-general,  upon  his  own  relation,  on  leave  grant-  poratioos. 
ed,  against  any  corporate  body  whenever  such  corporation  shall, 

1.  Ofibnd  against  any  of  the  provisions  of  the  act  or  acts,  creating, 
altering  or  renewing  such  corporation :  or, 

9.  Violate  the  provisions  of  any  law,  by  which  such  corporation 
•hall  liave  forfeited  its  charter  by  misuser :  or, 

s.  Whenever  it  shall  have  forfeited  its  privileges  and  franchises 
bj  non-user :  or, 

4.  Whenever  it  shall  have  done  or  omitted  any  acts  which  amount 
ti>  a  surrender  of  its  corporate  rights,  privileges  and  franchises :  or, 

6.  Whenever  it  shall  exercise  any  franchise  or  privilege  not  con- 
fenred  upon  it  by  law: 

And  it  shall  be  the  duty  of  the  attorney-general  to  file  such  informa- 
tioDy  in  every  instance  in  which  he  shall  have  good  reason  to  believe 
that  the  same  can  be  established  by  proof. ^' 

S  40.  Leave  to  file  such  information  may  be  granted  by  the  su- wbotugtut 
preme  court,  in  term  time,  or  by  any  justice  thereof^  but  by  no  other  '*^'''' 

(18)  Lawa  of  1826,  p.  400,  §  7^  " 
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TiTLB  19L  oflker,  apoo  the  application  oT  the  attorney-general,  in  vacation.    And 

^•^^^^^^  snch  court  or  justice  may,  in  their  discreti(Mi,  direct  notice  of  audi  a^ 

plication  to  be  given  to  the  corporation  or  its  oflBcera,  previooi  t» 

granting  such  leave,  and  may  hear  such  corporation  in  oppositiQB 

thereto." 

Pr.>re-.!i:.j«      ^  41.  Upon  such  leave  being  granted  aikl  endorsed  on  the  mforma- 
d«f^«'in.!li.    tion,  under  the  hand  of  the  clerk  of  the  court  or  of  the  justice  granting 
the  same,  the  attorney-general  may  forthwith  file  the  same,  and  there- 
upon may  issue  a  writ  of  summons  against  such  corporation,  to  be  di- 
rected to  the  sheriff  of  the  county  where  the  principal  office  or  phceof 
business  of  such  corporation  shall  be,  commanding  him  to  summon  sock 
corporation  to  appear  in  the  said  court,  and  to  answer  the  said  ialor- 
mation ;  but  where  such  corporation  shall  appear  by  counsel,  patm- 
ant  to  the  notice  above  authorised  to  be  given,  and  shall  be  heard  in 
opposition  to  the  granting  of  such  leave,  the  court  or  justice  gmtiif 
leave,  may  also  direct  a  rule  to  be  entered,  requiring  the  defendauli 
to  appear  and  plead  to  such  information,  within  twenty  days  after  ser- 
vice of  a  copy  thereof,  and  notice  of  said  rule;  and  in  such  case,  it 
shall  not  be  necessary  to  issue  a  writ  of  summons. 

^rrviiig  Mun-  S  42.  Whenever  a  summons  shall  be  issued  againA  a  ooiporatioD) 
'"'''"'  '  pursuant  to  the  last  section,  such  summons  shall  be  served,  and  die 
appearance  of  the  defendant  be  entered  on  the  return  thereof,  iathe 
manner  prescribed  in  the  fourth  Title  of  the  eighth  Chapter  of  this 
Act.  And  all  the  provisions  of  that  Title,  in  respect  to  the  prafa^ 
ence  to  be  given  in  the  trial  and  argument  of  issues  of  fiurt  and  ofltv, 
shall  apply  to  such  issues,  when  joined  upon  an  informitieii  in  the 
nature  of  a  quo  warranto  against  any  corporation. 

Rule,  wLen       ^  43.  Whenever  any  writ  of  capias  ad  respondendum  or  oTsqid- 
ean  not  bo    mous,  issued  upou  au  information  in  the  nature  of  a  quo  wanwlo^ 
shall  be  returned  not  served,  by  reason  of  the  defendants,  or  the  offi- 
cers of  the  defendants,  not  being  found  within  the  county,  the  court 
shall  direct  a  rule  to  be  entered,  requiring  the  defendant,  whether  an 
individual  or  a  corporation,  to  appear  and  plead  to  sudi  informatioii, 
within  twenty  days  after  the  last  publication  of  such  role,  as  hoein 
after  provided. 
Notkc,  ii..w      ^  44.  A  certified  copy  of  such  rule  shall  be  published  for  four 
^"     *^ '     weeks  successively,  in  the  state  paper ;  and  if  the  defenchnt  Ml  not 
appear  and  plead  to  such  information,  within  the  time  limited  is  tbe 
rule,  the  plaintiff  shall  be  entitled,  upon  filing  an  affidavit  of  the  das 
publication  of  such  rule,  to  enter  the  default  of  the  defendant;  and 
judgment  shall  be  rendered  upon  such  default,  in  like  manner  as  if 
the  writ  had  been  returned  duly  served. 

Acainiu«v».     S  45.  Where  several  persons  claim  to  be  entitled  to  the  same  of* 
r*  iwnoiB.   g^  ^^  franchise,  one  information  may  be  filed  against  aD  sock ptf^ 

(i4)Uwiori8as,p.4B0,$a 
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SODS,  in  order  to  try  their  respective  rights  to  such  office  or  firan-    ^^'^*  i- 
diise."  v-^'V'w 

S  46.  Whenever  any  writ  of  capias  ad  respondendum^  or  of  sum-  Rai«  t*  piMd 
moDS,  issued  pursuant  to  the  provisions  of  thb  Article,  shall  be  re- 
turned duly  served,  the  attorney-general  may  thereupon  enter  a  rule 
in  vacation,  requiring  the  defendants  to  plead  to  the  information  filed 
against  them,  in  twenty  dajrs  after  the  service  of  a  copy  thereof ;  and 
the  nme  diall  be  served  in  the  same  manner,  and  with  like  eflfect,  as 
ffdes  upon  declarations  in  personal  actions. 

S  47.  An  order  may  be  made,  enlarging  the  time  to  plead,  rejoin  Enivf  ioi 
or  demur,  upon  any  information  in  the  nature  of  a  quo  warranto  hy^^ 
the  supreme  court,  or  by  a  justice  thereof;  but  by  no  other  person. 

S  48.  Whenever  any  defendant,  whether  a  natural  person  or  a  cor-  Judfmaot  oa 
poration,  against  whom  an  information  in  the  nature  of  a  quo  war- 
ra/nto  shall  have  been  exhibited,  shall  be  found  or  adjudged  guilty  of 
usurping  or  intruding  into,  pr  unlawfully  holding  or  exercising,  any 
office,  firanchise  or  privilege  ;  judgment  shall  be  rendered,  that  such 
defendant  be  ousted,  and  altogether  excluded  firom  such  office,  fran- 
chise or  privilege ;  and  also,  that  the  attorney-general,  or  the  relator, 
if  there  be  one,  recover  his  costs  against  such  defendant.  The  court 
may  also,  in  its  discretion,  fine  such  defendant -any  sum  not  exceed- 
ing two  thousand  dollars ;  which  fine,  when  collected,  shall  be  paid 
into  the  treasury  of  this  state. 

049.  Whenever  it  shall  be  found  or  adjudged  that  any  corpora- ^ofcorpo. 
tion  against  which  an  information  in  the  nature  of  a  quo  warranto 
shall  have  been  filed,  has,  by  any  misuser,  non-user  or  surrender,  for- 
feited its  corporate  rights,  privileges  and  franchises ;  judgment  shall 
be  rendered,  that  such  corporation  be  ousted,  and  altogether  excluded 
firom  such  corporate  rights,  privileges  and  franchises,  and  that  the  said 
corporation  be  dissolved. 

S  SO.  If  judgment  be  rendered  upon  any  such  information  against  coUMtini 
any  corporation,  or  against  any  persons  claiming  to  be  a  corporation, 
the  court  may  cause  the  costs  therein  to  be  collected,  by  execution 
against  the  persons  claiming  to  be  a  corporation,  or  by  attachment 
against  the  directors  or  other  officers  of  any  such  corporation. 

S  61*  Whenever  any  such  judgment  shall  be  rendered,  the  court  Powm  of 
of  chancery  shall  have  the  same  powers  to  restrain  the  corporation  ^'^^' 
created  by  such  act ;  to  appoint  a  receiver  of  its  property  and  effects ; 
and  to  take  an  account  and  make  distribution  thereof  among  its  credi- 
tors, as  are  given  in  the  third  Article  of  the  fourth  Title  of  the  eighth 
Chapter  of  this  Act ;  and  it  shall  be  the  duty  of  the  attorney-general, 
immediately  after  the  rendering  of  any  such  judgment,  to  institute 
proceedings  for  that  purpose  in  the  said  court. 

(15)  hR.  L.  p.  lOS,  4  4. 
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TiTUit.  $&i.  Wbeneyer  any  such  judgment  shall  be  rendered  agaiMtVBjr 
^Jj^j^^*]^  corporation,  a  copy  of  the  record  of  such  judgment  shtill  be  fortbwift 
filed  in  the  office  of  the  secretary  of  this  state ;  and  such  secrelaij 
shall  forthwith  cause  notice  of  the  substance  and  eflfect  of  such  reoth 
yery  to  be  published  for  four  weeks  in  the  state  paper,  and  the  like 
time  in  a  newspaper  printed  in  the  county  where  the  principal  office 
or  place  of  business  of  such  corporation  shall  be. 

S  53.  Whenever,  by  the  provisons  of  law,  any  properQr  real  or 
personal,  shall  be  forfeited  to  the  people  of  this  state,  or  to  any  oflbsen 
for  their  use,  an  information  for  the  recovery  of  such  property,  alleging 
the  grounds  of  such  forfeiture,  nuiy  be  filed  by  the  proper  officer,  is 
any  court  of  record ;  upon  which  the  like  proceedings  and  jud|gmeDt 
shall  be  had,  if  the  information  be  to  recover  personal  propeitjr,  as  in 
actions  of  trover,  and  if  it  be  to  recover  real  property,  as  in  actions  of 
ejectment. 

ARTlCItE  THIRD. 

Of  Writs  of  Mandamus  and  Prohibition. 

Sec.  54.  Retomi  to  fint  writ,  how  compelled. 

65.  neadiBg*  tod  proceedings  on  retan  to  writ. 
K.  IiMies  of  fiict  where  to  be  tried. 
67.  Dunagee  and  eotti  to  plaintiiT;  peremptory  mendamni. 
50.  Recorery  of  dtmagea  to  bar  further  action. 
.  flO.  Enlaigiag  time  for  retnm;  pleading,  a^c. 

60.  Court  may  fine,  on  inning  peremptory  mandamus. 

61.  Writ  of  prohibition  when  to  issue;  its  contents. 

62.  Writ  how  aenred  and  returned. 
6B.  Proceedings  if  party  in  writ  adopt  the  return. 
61.  Proceedings  if  party  do  not  adopt  return. 
eS.  Judgment  when  party  adopts  return. 

S  54.  Whenever  any  writ  o{  mandamus  shall  be  issued  out  of  tht 
supreme  court  of  this  state,  the  person,  body,  or  tribunal,  to  irhom 
the  same  shall  be  directed  and  delivered,  shall  make  return  to  tfaefini 
writ  of  mandamus ;  and  for  a  neglect  so  to  do,  shall  be  proceeded 
against  as  provided  in  the  thirteenth  Title  of  the  eighth  Chapter  of 
this  Act.** 

S  55.  Whenever  a  return  shall  be  made  to  any  such  writ,  the  pe^ 
son  prosecuting  such  writ,  may  demur  or  plead  to  all  or  any  of  the 
material  facts  contained  in  the  said  return ;  to  which  the  person  ma- 
king such  letUm,  shall  reply,  take  issue  or  demur ;  and  ib»  like  pro- 
ceedings shall  be  had  therein  for  the  determinaticm  thereof,  aa  m^ 
have  been  had,  if  the  person  prosecuting  such  writ  had  brought  bif 
action  on  the  case  for  a  &lse  return.  ^"^ 

Truii  of  b-       S  56.  Issues  of  fiict  jomed  in  any  such  proceeding,  shall  be  triedii 
^^*^  the  county  within  which  the  material  facts  contained  in  the  mand^ 
mtis,  shall  be  alleged  to  have  taken  place. 

(16)  1  R.  L.  p.  107,  §  1.    (17)Ih.§2. 
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$  57.  In  case  a  yerdict  shall  be  found  for  the  person  suing  sudi   art.  s. 


writ,  or  if  judgment  be  given  for  him  upon  demurrer  or  by  default, 
he  shall  recover  damages  and  costs,  in  like  manner  as  he  might  have 
done  in  such  action  on  the  case  as  aforesaid ;  and  a  peremptory  fiiof^ 
damu8  shall  be  granted  to  him  without  delay.^^ 

S  58.  A  recovery  of  damages  by  virtue  of  this  Article,  against  any  to  vm 
party  who  shall  have  made  a  return  to  a  writ  of  mandamus j  shall  be  tk^  *^ 
a  bar  to  any  other  action  against  the  same  party,  for  the  making  of 
such  retum.^^ 

S  59.  The  supreme  court,  or  any  justice  thereof,  shall  have  thoTiiMforra- 
same  power  to  enlarge  the  time  for  making  a  return  and  pleading  ^°"'^' 
thereto,  and  for  filing  any  subsequent  pleading,  as  in  personal  actions.^ 

S  60.  Whenever  a  peremptory . mandamus  shall  be  directed  to  any  cont  may 
public  officer,  body  or  board,  commanding  them  to  perform  any  pub-  SZi^^"*^ 
lie  duty  speciaUy  enjoined  upon  them  by  any  provisions  of  law,  if  it 
shall  appear  to  the  court,  that  such  officer,  or  any  member  of  such 
bod|y  or  board,  has,  without  just  excuse,  refused  or  neglected  to  per- 
form the  duty  so  enjoined,  the  court  may  impose  a  fine  not  exceeding 
two  hundred  and  fifty  dollars,  upon  every  such  officer  or  member  d* 
such  body  or  board ;  and  such  fine,  when  collected,  shall  be  paid  into 
the  treasury.  And  the  payment  of  such  fine,  shall  be  a  bar  to  any  ac- 
tion for  any  penalty  incurred  by  such  officer  or  member  of  such  body 
or  board,  by  reason  of  his  refusal  or  neglect  to  perform  the  duty  so 
enjoined. 

S  61.  A  writ  of  prohibition  shall  only  be  issued  out  of  the  supreme  writ  of  ^ro 
court ;  and  hereafter  such  writs  shall  be  applieil  for  upon  affidavits,  by  ^^^^^ 
motion,  in  the  same  manner  as  writs  of  mandamus.  And  if  the  cause 
shown  shall  appear  to  the  court  to  be  sufficient,  a  writ  shall  be  there- 
upon issued,  which  shall  command  the  court  and  party  to  whom  it 
shall  be  directed,  to  desist  and  refrain  from  any  further  proceedings  in 
the  suit  or  matter  specified  therein,  until  the  next  term  of  the  said  su- 
preme court,  and  the  further  order  of  such  court  thereon ;  and  then  to 
show  cause,  why  they  should  not  be  absolutely  restrained  firom  any 
further  proceedings  in  such  suit  or  matter. 

S  62.  Such  writ  shall  be  served  upon  the  court  and  party  to  whom  smiM  ua 
it  shall  be  directed,  in  the  same  manner  as  a  writ  of  manddmua  ;  and  '*^^' 
a  i:etum  shall  in  like  manner  be  made  thereto  by  such  court,  which 
may  be  enforced  by  attachment,  as  herein  before  provided. 

S  63.  If  the  party  to  whom  such  writ  of  prohibition  shall  have  been  whm  puty 
directed,  shall,  by  instrument  in  writing  to  be  signed  by  him,  and  an-  •^•i*»»«* 
iaezed  to  such  return,  adopt  the  same  return,  and  rely  upon  the  matters 
therein  contained,  as  sufficient  cause  why  such  court  should  not  be 
testrained  as  mentioned  in  the  said  writ,  such  party  shall  thenceforth 

(IS)  1  It L. p.  107, § 2.  (i9)n».§8.  (ao)n».$s. 
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TfTLBi  III  ihiiiMil  ilic  iVt  imIiiiI  ill  im!!  imitii .  inil  ihri  pr^WM  piiwrt^i 
such  writ  maj  replj^  tike  issoe  or  demur,  to  Ae  maUeti  ao  nEsd 
upon  bj  such  defendant ;  and  the  like  proceeding  AaXL  be  had  ton  die 
trial  of  issues  of  law  or  bci  joined  between  the  parties,  and  tat  the 
rendering  of  judgment  thereupon,  as  in  personal  actions. 

264.  If  the  party  to  whom  such  writ  of  pndiibition  shall  have  beea 
S^7^  ^  directed,  shall  not  adopt  such  return  as  abore  proTided,  the  party  pro- 
secuting such  writ,  shall  bring  on  the  argument  of  such  letuni,  at 
upon  rules  to  show  cause ;  and  he  maj,  by  his  own  affidavit  and  oAer 
proofs,  controvert  the  matters  set  forth  in  such  return.  And  theoovt, 
afler  hearing  the  proofs  and  all^ations  of  the  parties,  shall  render 
judgment,  either  that  a  prohibition  absolute,  restraining  the  said  court 
and  party  from  proceeding  in  such  suit  or  matter,  do  issue,  or  a  writ 
<rf  consultation,  authorising  the  court  and  party  to  proceed  in  die  suit 
or  matter  in  question. 

iwdgmmn  if      S  65.  If  the  party  to  whom  such  first  writ  of  prcJuhitiQn  ahsD  be 

9i.       ^^'  directed,  shall  adopt  the  return  of  the  court  thereto  as  above  proyided, 

and  judgment  shall  be  rendered  for  the  party  proisecuting  sodi  wnt|a 

prohibition  absolute  shall  be  issued ;  if  judgment  be  ^en  against  sodi 

party,  a  writ  of  consultation  shall  be  awarded  as  above  provided. 

ARTlCIiE  FOURTH. 

Of  the  Writ  of  Ad  Quod  Damnum. 

Sec.  eS.  When  and  how  writs  of  inqnirjto  iitiie. 

07.  Cooteott  of  writ 

08.  Notice  of  ezecatins. 

09.  Jnrj  to  be  fiuniiioiied;  their  oeth. 

70.  Proeeediiigi  by  jarj;  inquifition;  return. 

71.  When  inquifition  may  be  tet  aside,  &e. 

72.  How  and  when  title  Tested  in  the  people. 
78.  Costs  and  expenses  how  to  be  paid. 

74.  Damages  paid  into  eonrt,  to  be  inrested,  &e. 
75.'  Proeeedings  by  claimants  to  obtain  damages. 
76.  This  Article  to  apply  when  lands  taken  by  United  States. 

whM  writs  S  66.  Wheneve^r  the  governor  of  this  state  shall  be  authorised  hj 
to  iMM.  1^^  ^  ^g  possession  of  any  lands  or  tenements  within  this  state,  lor 
the  use  of  the  people  of  this  state,  and  he  can  not  agree  widi  the 
owner  or  owners  of  such  lands  or  tenements,  for  the  purchase  tfaerooi^ 
he  shall  cause  application  to  be  made  to  the  court  of  chancerj,  fcf  a 
writ  of  inquiry  of  damages,  which  shall  thereupon  be  issued  to  the 
sheriff  of  the  county  within  which  such  lands  or  tenemente  shall  be 
situated,  unless  the  chancellor  shall  direct  such  damages  to  be  aamsed 
by  a  foreign  jury. 

contwits  of       S  67.  Such  writ  shall  describe  the  said  lands  and  tenements,  witk 

^''  the  like  certainty  as  required  in  a  declaration  in  ejectment ;  and  shiD 

command  the  sheriff,  that  by  the  oaths  of  twelve  good  and  lawftl 

men  of  his  county,  he  shall  inquire  whether  the  person  or  persoDi 

owning  the  said  lands  or  tenements,  or  any  of  such  persons,  will 
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tain  any  and  what  injury,  by  reason  of  the  taking  of  such  premiges  for   abt.4. 
the  use  of  the  people  of  this  state ;  and  that  he  return  the  said  writ,  ^^^'^^ 
with  the  finding  of  the  jury  thereupon,  to  the  court  of  chancery,  with- 
out delay. 

S  68.  Upon  such  writ  being  delirered  to  the  sheriff,  he  shall  give  NoUeoorfx- 
at  least  three  weeks'  notice  of  the  time  and  place  of  executing  the  *^"*^' 
same,  by  publishing  a  notice  thereof  in  a  newspaper  printed  in  his 
county. 

S  69.  The  sheriff  shall  summon  twelve  qualified  jurors  of  his  coun-  jm ;  thtir 
ty,  to  attend  at  such  time  and  place,  and  shall  then  and  there  admi-  ^ 
nister  to  each  of  the  said  jurors,  an  oath  that  he  will  diligently  inquire 
concerning  the  matters  specified  in  the  said  writ,  and  will  give  a  true 
verdict,  according  to  the  best  of  his  judgment,  without  £Eivor  or  par- 
tiality. 

S  70.  After  the  jury  shall  have  been  duly  sworn,  they  shall  pro- 
ceed to  view  all  the  lands  and  tenements  specified  in  the  writ  j  and^ 
having  duly  considered  the  value  thereof,  they  shall  proceed  to  assess 
the  damages  which  the  owner,  or  if  there  be  severd,  which  the  re- 
spective owners  of  such  lands  ^d  tenements  will  sustain,  by  being 
deprived  thereof.  They  shall  make  an  inquisition,  to  be  signed  by 
themselves  and  by  the  dieriff,  in  which  they  shall  set  forth  the  names 
of  the  several  owners  of  the  lands  and  tenements  in  question,  and 
the  rights  of  each  owner  respectively,  so  &r  as  the  same  can  be  as- 
certained by  them,  together  with  the  amount  to  be  paid  therefor  by 
the  people  of  this  state,  and  to  whom,  particularly ;  which  inquisi- 
tion the  sheriff  shall  forthwith  return,  together  with  the  writ,  to  the 
court  of  chancery. 

$71.  The  court  shall  examine  the  inquisition  returned,  and  if  the  settioff  Mn 
same  be  partial  or  defective,  may  set  aside  the  same,  either  wholly  jg^^*^^"* 
or  in  part,  and  may  direct  a  new  inquisition  to  be  taken,  to  supply 
such  defects. 

S  72.  Whenever  the  writ  shall  appear  to  have  been  duly  execut- order  <» 
ed,  an  order  shall  be  entered,  declaring  that  the  people  of  this  state,  Lw^SSttoS 
on  paying  into  the  said  court  of  chancery,  the  amount  assessed  in  the 
said  inquisition,  for  damages  as  aforesaid,  shall  be  entitled  to  an  abso- 
lute estate  in  such  lands  and  tenements,  as  described  in  the  said  writ, 
with  the  appurtenances,  as  fully  and  effectually  as  if  the  same  had 
been  conveyed  to  the  said  people  by  the  owners  thereof;  and  imme- 
diately after  the  payment  of  such  monies,  the  absolute  title  to  the  said 
lands  and  tenements,  shall  be  vested  in  the  people  of  this  state. 

S  73.  All  monies  which  may  be  necessary  to  pay  any  damages  as-  co^id* 
sessed,  and  any  costs  and  expenses  incurred,  under  the  foregoing  sec- 
tions of  this  Article,  shall  be  paid  to  ^e  governor,  out  of  the  treasury. 
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^^5^**^  i  74.  Upon  ilie  damages  so  anesaed,  being  paid  into  tibe  ooort  oT 
chancery,  the  court  shall  take  order  for  the  investment  ihereod^  in  per- 
^  manent  secorities,  for  the  benefit  of  the  owners  of  such  lands  so  taken, 
and  for  the  investment  of  the  interest  arising  from  such  securities  ibr 
the  benefit  of  such  owners;  and  diall  cause  such  securities  to  be  trans- 
fened  to  such  owners,  or  the  amount  of  the  monies  so  paid  in,  to  be 
paid  over  to  such  owners,  their  guardians  or  legal  representatives, 
wlienever  their  rights  shall  be  established. 

STw  fteSr  ^  ''^'  ^^^  owners  may  at  any  time  present  their  petition  to  Ae 
■■^  court  of  chancery,  for  the  payment  to  them  of  such  monies  or  the  traoh 
for  of  such  securities;  and  such  {nroceedings  shall  be  had  thereon  at 
shall  be  necessary  to  ascertain  the  respective  rights  of  such  petition- 
ers, and  to  give  notice  to  all  persons  who  may  be  intoresied  in  the 
lands  so  taken,  or  in  the  monies  so  paid  into  the  said  court 

TaMgrJjBdt  ^  76.  Whenever  any  lands  or  tenements  shall  be  taken  for  the  on 
of  the  people  of  the  United  States,  by  the  consent  of  the  l^^ishtsn 
of  this  state,  and  it  shall  become  necessary  to  issue  a  writ  6[  inquirf 
of  damages,  the  like  proceedings  diall  be  had,  as  provided  in  thb  A^ 
ticle. " 


TITLB  m. 

OF  WRITS  OF  ER|10R,  AND  APPEALS. 

Art.  1. — Of  writs  of  error. 

Art.  3. — Of  writs  of  certiorari,  and  of  error  in  special  cases. 
Art.  3. — Of  appeals  from  the  covrt  of  chancerf,  and  surrogate^!  conti;  nA  bom 
circuit  judges  and  courts  of  common  pleas,  in  certain  cases. 

ARTICUB  FIBST. 

Of  Writs  of  Error. 

8kc.  1.  Wrif  of  error,  to  issue  of  eoiine. 
2.  By  whom  they  must  be  1>roagfat. 
8.  When  by  party  reeoreiingjadgmeat. 

4.  By  sttomey-general  in  behalf  of  the  people. 

6.  When  by  hosband  and  wife. 

5.  By  smriTOffs  of  sereral. 

7.  Ail  persons  liTiag,  who  areeatitled»  to  join  in  writ 

8.  Exenses  fN*  not  joining  «]]. 

9.  Also,  that  parties  not  Joined  had  refused;  proceedings  thereeo. 

10.  Role  to  be  entered  rsqairing  them  to  join. 

11.  Rule  how  and  when  to  be  serred. 

12.  On  what  tems  permitted  to  join. 

IS.  Froeeediags  if  party  negleets  to  appearand  join. 

14.  Costs  of  motion  to  quash  writ,  how  paid. 

15.  Persons  ont  of  the  state,  insane,  &c.  not  affected. 

16.  Oenefal  power  to  admit  persom  who  ought  to  join. 

17.  When  names  of  plaintifTi  maybe  struck  ont. 

18.  Seire  &eias  to  summon  and  serer,  he,  abolished. 

19.  Against  whom  writs  of  error  to  be  brought 

20.  Whenagainstfemale  party  and  her  hniband. 

21.  Writs  oferror  to  be  brought  within  two  years. 


(21)  1  R.  L.  p.  198. 
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« 

tec.  ZL  awtptfoa  cf  petioai  ladw  diMhiHtim,  Jtc  AET.L 

28.  When  by  hein,  exeeuton,  &o.  of  pcnoni  deeeaied. 
M.  Bot  BO  diitbility  to  extend  tfaiebfljQiidiT«7Mn. 
m  Wfili  ofenmr  bj  wiioai  to  bt  aUowwL 
l^  Bond  with  nurctief  to  be  girea  in  all  catet . 
Sf.  Peaaltjof  bond  la  diflereut  eatea. 
S.  Conditioa  of  bond  in  different  eatea. 

29.  Older  to  itay  execution,  &c.  to  be  endoned. 
20.  ItaeAet;  writ  not  to*  ftay  proceedings  witbovt  order. 

81.  Certain  eaaea  excepted  firon  fire  laat  aeetiona. 

82.  Bond  and  certifieato  to  be  filed  with  writ  of  error. 
88.  Return  not  tobe  made  onleaa  bond,  &e.  fied. 

84.  Notice  of  baO  in  eimr  to  be  given;  exceptions  to  them. 

85.  Justifying  by  bail;  or  new  bail;  notice  thereof. 
88.  Wifttobesnpcrsededferncqi^ecttojastiiy,  Ite. 

87.  Actions  for  mesne  profits  not  to  pfoceed  in  certain  case. 
88  &  89.  Proceedingstorecorer  mesne  profits  when  jodgment  affirmed,  &c.. 

40.  Contonts  of  writ  to  sapreme  eovrt. 

41.  When  to  be  made  returnable. 

42.  Return  to  be  made  by  deik;  what  to  contain. 
48.  Whentobemade. 

44.  Clerks  of  othercourts  to  make  returns  to  writs. 
48.  Certiorari  to  rectify  Tariance,  he.  how  usued,  &c. 
46.  Court  of  errors  to  compel  returns. 

47  &  48.  Proceedings  on  death  of  one  of  sereral  piaintifEi  or  defendants. 
40.  Who  maybe  substituted  if  al  the  plaintifi  die. 
80.  Plroceedings  if  all  defendants  in  erwr  die. 
61.  Marriage  of  female  plaintiff;  proceedings  upon. 
Ok  6B  fc  84.  Also  upon  marriage  of  fMBBle  defendant 
68.  Scire  facias  to  summon  executors,  &c.  and  husbands^  abolished. 

88.  Effect  of  judgments  in  error  against  executors,  Ac. 
87.  Defendant  in  error  to  be  notified,  before  judgment 
66.  Contents  of  notice  and  how  serred. 

89.  ft^neeedings  on  writ  suspended  nntfl  notice  given. 
80.  Jndpneats  not  to  be  nTsrsed  for  certain  defects. 
61.  Death  after  confession  or  rerdict,  not  error. 
68.  Trial  of  issue  of  fact,  in  error  in  supreme  court 
6B^  64  8:  6S.  Also  of  sueh  issues  joined  in  conrt  of  errors. 
66.  Forfeiture,  &c.  not  to  be  incurred  for  acts  done  under  decision  of  supreme  conrt- 

S  h  Writs  of  error,  upon  any  final  judgment  or  determinatioD^  in  wntforsr 
1  civil  cases,  are  writs  of  right,  and  shall  issue  of  course  out  of  the  wm. 
urt  in  which  they  may  by  law  be  made  returnable,  in  vacation  as 
ell  as  in  term,  subject  to  the  regulations  prescribed  by  law.^ 

S  2.  Writs  of  error  must  be  brought,  By  whom  to 

I  •  By  the  party  against  whom  the  judgment  complained  of  was  ren-  ^ 

red: 

2.  In  case  of  his  death,  by  his  executors  or  administrators,  if  the 
Igment  was  to  recover  any  debt,  or  damages  only,  or  to  recover  any 
terest  in  lands  declared  by  law  tobe  personal  assets :  or, 
8.  In  case  of  the  death  of  such  par^,  if  the  judgment  was  for  the 
sovery  of  real  estate  or  the  possession  ther^f,  or  the  title  to  real  es- 
se was  determined  thereby,  by  the  heirs  or  devisees  of  such  deceas- 
party,  to  whom  such  estate  was  devised  or  descended,  or  might 
ve  descended: 

4.  By  any  person  having  an  estate  in  reverrion,  or  remunder,  in 
f  real  property,  which  s^l  have  been  recovered,  or  the  posseesioii 

(a8)lB.L.p.l48»fl. 
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'^^^'"^  of  which  rfall  hg^e  been  leoineieiL  ib  aiyrtiaa  teiiiMgto|«mMtf, 
bfooefac  aciiost  aor  tounc  ibr  Ek,  cr  far  jeKs.  m  vhich  acdam  nch 
penoQ  wnoc  a  ptftr:  andsqghwntn»ThelMwigjht,withmttetmg 
prescribed  br  bw,  bT  soeh  pcrmu  »  w«fl  dgrHt^  the  life  tiw»  of 
inch  teoauit,  is  a&er  hii»  deaui.^ 

3  i-  Anr  pvTT  in  whose  feror  in j  jadenie&t  nar  hare  been  ren- 
dered, tipaa  which  eo  execrxtBoii  sfaaO  hare  been  isned,  and  which 
thaD  DOC  bare  been  in  ict  wir  Ataded,  in  whole  or  in  part,  and  aA 
ter  hii  death,  his  penooal  represectatiTess  heirs  or  derines,  mj 
brin^awrit  of  error  to  reverse  such  jod^xaent,  in  the  sune  cases  asif 
SQch  judgment  had  been  reodefed  against  socfa  parcr. 

3  4.  Writs  of  error  maj  be  broaght  bj  the  attoraeT-cenenl,  in  be- 
half of  the  people  of  this  state,  in  the  same  cases  and  in  the  same  man- 
ner, except  where  otherwise  speciallj  prorided,  as  thejr  m^t  be 
brought  bj  anj  indinduaL^ 

S  5.  If  a  jodgment  be  recovered  against  a  female,  and  she  afier- 
wards  marrr,  or  if  a  judgment  be  recorered  against  a  married  wooan,! 
writ  of  error  maj  be  brought  tiiereon,  hj  her  and  her  husband  jomth. 

S  6.  If  a  judgment  shall  have  been  obtained  i^ainslaeTeral  pemoss 
and  one  or  more  of  diem  die,  a  writ  of  error  may  be  brought  thereoa 
bj  the  survivors. 

wfcoiou  S  7.  If  there  be  'several  persons  ^;ain8t  whom  any  judgment  shall 
"  have  been  recovered,  and  entitled  to  brii^  a  writ  of  error  thereon,  liv- 
ing, at  the  timeof  bringing  such  writ,  they  shall  all  join  in  such  writ, 
except  in  writs  of  error  upon  judgment  in  proceedings  far  paititioD; 
and  if  any  are  omitted,  the  writ  shall  be  quashed,  on  motion  of  the 
defendant  in  error,  made  at  any  time  before  joinder  in  error,  upon  affi- 
davit of  the  fects,  unless  one  or  more  of  such  persons  be  allowed  to 
proceed  separately,  by  the  court  into  which  the  writ  shall  have  been 
returned. 

2  8.  To  the  allegation  of  there  being  other  persons  living  who 
ought  to  join  in  such  writ  of  error,  if  it  be  established  or  admitted,  the 
party  prosecuting  such  writ  may  answer,  by  due  proof  on  aflidavit, 
that  any  of  such  persons  not  joined,  are  either  incapable  of  consenting 
to  join  in  such  writ,  by  reason  of  insanity  or  imbecility  of  mind,  or 
that  their  consent  could  not  be  obtained,  by  reason  of  their  being  ab- 
sent out  of  this  state ;  and  if  the  court  shall  be  satisfied  of  the  trutb 
of  such  answer,  such  paf  ty  shall  be  allowed  to  prosecute  such  writ, 
without  joining  such  persons,  in  the  same  manner  as  if  they  were  join-' 
ed. 

PtrtiMraAir    *S  9.  To  such  allegation,  the  party  prosecuting  the  writ,  may  alio 
^^^^^    answer,  by  due  proof  on  afiidavit,  that  application  has  been  made  to 

(28)  fl>.  p.  188,  §  6;  lb.  p.  862,  §  11  &  12.    (21)  1  R.  L.  p.  138,  §  7. 
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any  of  the  persons  not  named  in  such  writ,  to  join  therein,  and  that    ^^t.  i. 
they  have  refused.     In  such  case,  the  court  shall  stay  further  pro-  ^^^"^'^^^ 
ceedings  on  such  writ,  and  on  the  motion  to  quash  the  same,  until  a 
rule  shall  have  been  duly  served  upon  the  persons  so  refusing,  as  here- 
in after  provided. 

S  10.  The  court  shall  thereupon  cause  a  rule  to  be  entered  in  its  P"'^3i^ 
minutes,  directing  the  persons  so  refusing  to  join  in  such  writ,  to  ap--J<>'"- 
pear  in  such  court,  within  such  time  as  shall  be  prescribed  therein, 
and  then  join  in  such  writ  of  error  and  in  the  proceedings  thereon,  or 
be  forever  precluded  from  bringing  another  writ  of  error  dn  the  same 
judgment 

^  11.  A  copy  of  such  rule  shall  be  served  on  the  parties  named  serviMof 
therein,  at  least  ten  days  previous  to  the  time  of  appearance  therein 
specified,  by  delivering  the  same  personally  to  them,  if  they  can  be 
found ;  and  upon  such  of  them  as  can  not  be  found,  by  leaving  the 
same  at  their  last  places  of  residence  ra^ipectively,  with  some  person 
of  proper  age. 

Z  12.  Upon  the  application  of  any  person  named  in  such  rule,  he  {^^'ji;!^'^ 
may  be  permitted  to  join  in  such  writ  of  error,  and  in  the  proceedings 
thereon,  upon  pajrment  of  the  costs  of  the  proceedings  to  bring  him 
into  court,  including  the  motion  to  quash  the  writ  of  error,  if  it  shall 
appear  that  he  refused  to  join  in  such  writ,  on  application,  and  without 
just  cause ;  and  the  writ  and  proceedings  shall  be  amended,  by  in- 
serting the  name  of  such  person. 

S  IS.  If  any  person  named  in  such  rule,  do  not  appear  by  the  time  j^^^^^'Jf^ 
therein  specified,  and  join  in  such  writ  of  error,  upon  due  proof  of  the  <^it- . 
service  of  such  rule,  the  default  of  such  person  shall  be  entered,  and 
he  shall  thereby  be  forever  precluded  from  bringing  any  writ  of  error 
on  the  same  judgment.  And  the  cause  shall  proceed  in  the  same 
manner  as  if  such  person  had  been  named  in  such  writ,  and  in  the 
proceedings  thereon. 

S  14.  If  the  costs  of  the  motion  to  quash  the  writ  of  error,  shall  CMUofmo- 
not  be  paid  by  any  person  who  refused  to  join  in  the  writ,  as  herein 
before  provided,  then  the  same  shall  be  paid  by  the  party  prosecuting 
such  writ  in  all  cases,  unless  under  special  circumstances,  the  court 
relieve  him  from  the  payment  thereof. 

S  15.  When  the  name  of  any  person  out  of  this  state,  or  incapable  p«mom  out 
of  giving  consent  to  the  bringing  of  a  writ  of  error,  shall  be  omitted  ac 
in  such  writ,  and  the  cause  shall  proceed  without  such  name,  the 
rights  of  such  person  shall  not  be  impaired  by  the  judgment  on  such 
writ :  but  he  may  bring  his  writ  of  enor  in  the  same  manner,  sepa- 
rately, as  if  no  such  former  writ  had  been  brought. 

S  16.  Any  person  who  ought  to  join  in  a  writ  of  error,  may  be  Adnuuiag 
permitted  to  do  so,  on  his  application,  on  such  terms  as  the  court  join. 
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TTTLc  X  siiall  impose ;  and  the  writ  and  proceedings  shall  be  •tiwynArf  bf  fai- 
^'^^^'^'^^  serting  his  name,  and  shall  proceed  as  in  other  cases. 

str.kuco3t  15  17.  If  one  of  several  plaintifis  in  error  applj  to  have  his  name 
^lAl  stricken  out  of  the  writ,  or  if  the  court  be  satisfied,  bj  due  proof  on 
affidavit,  that  one  of  several  plaintifis  in  error,  has  released  the  errors 
in  any  judgment,  or  has  entered  into  a  valid  agreement  to  execute 
such  release,  the  name  of  everj  such  plaintiff  shall  be  stmck  out  of 
such  writ  and  the  proceedings  thereon,  and  the  cause  shall  proceed 
without  such  person,  in  the  same  manner  as  if  such  peraonls  name 
had  been  continued ;  and  such  person  shall  thereafter  be  ibrever  pie- 
eluded  from  bringing  or  maintaining  any  writ  of  error  on  such  judg- 
ment. 

Summons         $  18.  Tho  procecdiugs  by  scire  facias  to  summon  persons  not 
Aboiubed.     named  in  any  writ  of  error,  and  to  sever  them,  and  all  other  pro- 
ceedings for  that  purpose,  heretofore  accustomed,  are  hereby  aboUdi- 
ed. 

Afftiiut  S  19.  Writs  of  error  must  be  brought  against  the  same  person  wh> 

brought.  was  party  to  the  judgment  on  which  it  is  brought ;  or  in  the  case  of 
his  death, 

1.  If  such  judgment  was  for  the  recovery  of  any  debt  or  damages 
only,  against  his  executors  or  administrators : 
'  2.  If  the  judgment  was  for  the  recovery  of  any  interest  In  lands  de- 
clared by  law  to  be  personal  assets,  against  the  executors  or  adminis- 
trators of  such  deceased  party,  or  if  such  interest  shall  have  been  con- 
veyed by  such  deceased  party,  previous  to  the  bringing  of  such  writ, 
then  against  the  actual  occupants  thereof  under  such  convejranoe : 

a.  If  such  judgment  was  for  the  recovery  of  real  estate  or  the  pos- 
session thereof,  or  in  any  action  by  which  the  title  to  real  estate  "ms 
determined,  against  the  heirs  of  such  person,  to  Mdiom  such  r^  es- 
tate descended,  or  against  the  devisees  of  such  estate ;  or  if  such  es- 
tate shall  have  been  conveyed  by  such  deceased  party  previous  to  dv 
bringing  of  such  writ  of  error,  then  against  the  actual  occupants  there- 
of, claiming  under  such  conveyance. 

Riubaiid  and  ^  20.  If  tho  party  to  such  judgment  be  a  female,  aiul  shall  have 
married,  the  writ  of  error  must  be  brought  against  her  and  her  hus- 
band jointly. 

T"  **«  *"^^^  S  2 1 .  All  writs  of  error  upon  any  judgment  or  final  determinatioD, 
rendered  in  any  cause,  in  any  court  of  law  and  of  record  in  this  state, 
shall  be  brought  within  two  years  after  the  renderii^  of  such  judg- 
ment or  final  determination,  and  not  after ;  except  in  the  cases  speci- 
fied in  the  two  next  sections.'^^ 

r.trrptioni.  S  22.  If  any  person  against  whom  such  judgment  or  determinatfon 
shall  be  made,  shall  be  at  the  time,  either, 

(25)  1 R.  L  p.  IH  §  9. 
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1.  Within  the  age  of  twenty-one  years :  or,  aet.  i. 

a.  Insane:  or,  ^^^V^ 

8.  Imprisoned  on  any  criminal  charge,  or  in  execution  upon  some 
conviction  of  a  criminal  offence,  for  any  term  less  than  for  life :  or, 

4.  A  married  woman  : 

The  time  during  which  such  disability  shall  continue,  shall  not  be 
deemed  any  portion  of  the  time  above  limited  for  bringing  a  writ  of 
error ;  but  such  person  m&y  bring  such  writ  after  the  time  so  limited, 
and  within  two  years  after  such  disability  removed. 

$2$.  If  the  person  entitled  to  bring  such  writ,  shall  die,  during  ByezMoton, 
the  continuance  of  any  disabilitjr  qiecified  in  the  preceding  section,  his 
heirs,  devisees,  executors  or  administrators,  entitled  by  law  to  prose- 
cute such  writ,  may  bring  the  same,  after  the  time  herein  limited  for 
that  purpose,  and  within  two  years  after  such  death. 

S  Si.  But  the  existence  of  any  disability  specified  in  the  preceding  ^'^^' 
sections,  shall  not  authorise  the  bringing  of  a  writ  <^  error  up<m  any  7«vb. 
judgment,  after  the  expiration  of  five  years  firom  the  time  of  rendering 
the  same. 

S  85.  Writs  of  error  shall  be  allowed  as  follows : 

1.  Writs  of  error  to  remove  ludirments  firom  any  court  of  commofn,^^o«?»»- 

J      o  ^  low  wnii  of 

pleas,  or  from  the  superior  court  of  law  for  the  city  and  county  of  New-  •"»'• 
York,  may  be  allowed  by  a  justice  of  the  supreme  court,  or  by  a  clerk 
of  that  court,  or  by  any  officer  authorised  to  perform  the  duties  of  a 
justice  thereof: 

'2.  Writs  of  error  to  remove  judgments  firom  the  supreme  court,  to 
the  court  for  the  correction  of  errors,  may  be  allowed  by  the  clerk  of 
that  court,  by  the  chancellor,  by  a  justice  of  the  supreme  court,  or  by 
any  officer  authorised  to  perform  the  duties  of  a  justice  of  the  supreme 
court. 

S  26.  No  writ  of  error  shall  be  allowed  in  any  case,  unless  the  par-  «ondi  in  aii 
if  prosecuting  such  writ,  with  two  sufficient  sureties,  or  in  case  of 
tibe  absence  of  such  party,  three  sufficient  sureties,  shall  become 
lx>und  to  the  party  against  whom  such  writ  of  error  shall  be  brought, 
by  a  bond,  as  herein  after  specified.^ 

S  27.  The  penalty  of  such  bond  shall  be  as  follows :  JSiSSH??*.*" 

1.  If  the  writ  be  intended  to  operate  as  a  stay  of  execution,  upon  "^ 
any  judgment  for  debt,  damages  or  costs  recovered  in  any  action,  the 
penalty  shall  be  at  least  double  the  sum  recovered  by  such  judg- 
ment: 

5.  If  the  writ  be  intended  to  stay  execution  upon  a  judgment  in 
waste  or  in  any  action  for  the  recovery  of  land,  or  the  possession  there- 
of, Ihe  penalty  shall  be  one  hundred  and  fifty  dollars,  if  the  writ  be 
returnable  in  the  supreme  court,  and  if  returnable  in  the  court  for  the 

(26)lR.L.p.l48.(l&2. 
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1.  If  tlic;  wmbe  imeDded  t»  openie  »a  tfarof 
maw  jademeot  fcr  the  recorerr  of 
eosditmi  rittU  be,  tfaat  if  the  purr 
praecttte  die  mne;  or  if  iikJi  writ  ifaUbe  mmhiJj 
csd;  or  if  the  jm^meol  fcr  the  rereml  of  wUdisack  vntof  cmr 
diddl  hsre  beeo  bcon^bt,  or  anjr  part  of  siidi  jmigaaetd^  dbafl  leaf' 
finned;  then  that  siidi  partr  will  pej  and  alisfy  the  debt  or  dav- 
gef  aod  oofU  reoorered  bj  sochjoi^iDeDt,  wUchbe  diaUbelidbklQ 
paj,  Of  socb  partofsQch  recoveijas  shallbeaflinDBdy  ifapartodf 
be  affirmed ;  and  all  costt  and  damages  which  shall  be  awarded  Ij 
the  court  to  which  the  writ  of  error  shall  be  retomaUey  iqpoD  tk 
judgment  so  affirmed. 

2,  If  the  writ  be  intended  to  stay  executioa  upon  a  jodgment 
waste  or  ibr  the  recovery  of  land  or  the  possession  thereo[( 
Uon  of  such  bond,  in  addition  to  the  matters  herein  befixe  peicribed, 
shall  further  provide,  that  the  plaintiff  in  error  shall  also  paj  and  sat- 
isfy all  damages  that  may  be  recovered  by  the  defendant  in  enar,  far 
tliO  mune  profits  of  the  premises  recovered,  or  for  any  waste  to  be 
cM>mmitted  thereon,  together  with  the  costs  of  the  proceedings  ibr  tbe 
recovery  of  such  damages : 

8.  If  the  writ  be  not  intended  to  operate  as  a  stay  of  execation,  die 
condition  of  such  bond  shall  be,  that  if  the  party  prosecuting  such  writ 
shall  fail  to  prosecute  the  same,  or  if  such  writ  be  quashed  or  disooo- 
tinued  ;  or  if  the  judgment  on  which  such  writ  shall  be  Inoagiit,  or 
any  part  thereof,  be  affirmed,  that  such  party  will  pay  the  costs,  if 
any,  and  the  damages  which  shall  be  awarded  by  the  court  to  which 
the  writ  of  error  shall  be  returnable. 

JSl^iTJr'"'"  ^  ^^'  ^^  P^^^y  applying  for  the  allowance  of  any  writ  of  error, 
-«•.  MI.UI,.  shall  state  to  the  officer  applied  to,  whether  such  writ  be'  intended  io 
ojierate  as  a  stay  of  execution,  or  not;  and  if  the  proper  bond  beeje* 
cuted  to  justify  such  stay  of  execution,  the  officer  allowing  the  writ, 
shall  endorse  thereon,  with  his  allowance  thereof,  an  order  to  sd/ 
proceedings  on  the  execution  upon  such  judgment,  if  one  shall  htf^ 
been  issued,  or  to  stay  the  issuing  of  one,  if  none  have  been  itnfiij 
until  judgment  shall  be  rendered  on  such  writ  of  error. 
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S  so.  If  no  execution  shall  have  been  issued,  the  service  of  such    ast.  i. 
order  shall  stay  the  issuing  thereof;  and  if  an  execution  diall  have  )^^^^^ 
been  issued,  and  not  fully  executed,  the  service  of  such  order  shall  stay  ^^^  '^f 
the  further  execution  thereof,  at  whatever  time  such  order  shall  have  ^'' 
been  made  or  served.    But  no  writ  of  error  diall  stay  the  issuing  of 
an  execution,  or  stay  proceedings  on  an  execution  issued,  unless  such 
order  shall  have  been  made  and  served. 

$  SI.  Notjiing  contained  in  the  five  last  preceding  sections,  shall  ^'^jj)^^ 
extend  to  any  writ  of  error  to  be  brought  by  an  executor  or  adminis- 
trator, nor  to  any  writ  brought  in  the  name  of  the  people  of  this  state, 
or  in  which  the  attorney-general  shall  certify  that  the  said  people  are 
in  anyway  interested ;  nor  to  any  writ  of  ^rror  brought  upon  any  judg- 
ment rendered  upon  any  indictment,  or  upon  any  decision  upon  a  ha- 
beas carpus  or  certiorari^  or  upon  any  order  for  committing  a  person 
fixr  a  criminal  contempt. 

S  S2.  The  party  prosecuting  the  writ  of  error,  shall,  at  the  time  of  Bond  and 
serving  such  writ  on  the  clerk  of  the  court  in  which  the  judgment  was  cqum^l 
given,  file  with  such  clerk,  the  bond  executed  upon  the  allowance  of 
such  writ,  together  with  a  certificate  signed  by  a  counsellor  of  the  su- 
preme court,  stating  that  he  has  examined  the  record  and  proceedings 
in  the  cause  intended  to  be  removed  by  such  writ,  or  copies  thereof; 
and  that  in  his  opinion  there  is  error  in  substance  therein. 

S  SS.  No  return  shall  be  made  to  any  writ  of  error,  unless  such  uni«»  nied, 
certificate  and  bond,  in  the  cases  where  by  the  provisions  of  this  Arti-  S^  il^de!  ^"^ 
de  a  bond  is  required,  be  filed  therewith;  and  if  the  clerk  of  any 
court  shall  make  return  to  any  such  writ  contrary  to  the  provisions 
of  this  section,  such  return  shall  be  void,  and  he  shall  forfeit  to  the 
.  party  agaiast  whom  such  writ  of  error  shall  have  been  brought,  two 
hundred  and  fifty  dollars ;  and  shall  also,  upon  conviction  thereof,  for- 
feit his  office.^ 

S  34.  Whenever  any  bond  shall  be  executed  pursuant  to  the  pro-  NotiMor 
visions  of  this  Article,  the  party  prosecuting  the  writ  of  error,  shall,  ^Vi^^''' 
within  ten  days  after  the  filing  of  such  writ,  give  notice  thereof,  with 
the  names,  additions  and  places  of  residence  of  the  sureties  therein,  to 
the  defendant  in  error  or  his  attorney ;  and  such  defendant  may  except 
to  such  sureties,  within  twenty  days  after  the  service  of  such  notice, 
by  giving  notice  of  such  exception  to  the  attorney  for  the  plaintifi*  in 
error. 

S  35.  Within  ten  days  after  such  notice  of  exception,  the  sureties  j^^tif-^.,^  i,^ 
shall  justify,  by  an  affidavit  that  each  of  them  is  a  householder,  worth  ^'^'''  ^^' 
double  the  amount  of  the  penalty  of  such  bond  over  and  above  all  de- 
mands ;  or  within  that  time,  a  new  bond  shall  be  executed  by  new 

sureties,  who  shall  justify  as  herein  provided.     A  copy  of  such  affida- 

-  ■  ■  ■ 
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«mr,  withiD  die  ten  <byi  beran  ipfcitiwi 

:if  S  36.  If  ncfa  foretiet  dnD  m(  joitiAr,  or  if  such  nev  hood  AtlA 
wA  be  execvtcd  and  filed,  and  nobce  thereof  men  m§  herein  profided, 
whhin  the  time  shore  required,  the  writ  dall  be  ssperwdad  bf  the 

orAsr  of  amr  officer  amthoriied  to  allov  the  same. 

* 

s^^j^  '^  3  37.  After  the  briiunii?  of  a  writ  of  error,  and  the  ciriBr  of  d» 
^7**  bond  required  bj  hw,  upon  aoT  judgment  for  the  reawrcnr  of  land  or 
the  powcagion  of  hnd,  the  partr  in  whose  frvor  such  ju^jment  daJH 
batre  been  given,  shall  not  proceed  for  the  reoorerj  of  anj  iMflM 
profits  for  the  lands  recovered,  until  the  determination  of  soch  writ  of 
error. 

How  r*^r*^^'  S  S8.  If  the  plaintiflT  in  sncb  writ  of  error  shall  snfler  a  diseontimi- 
A^/,  k^?"  anoe  or  become  non-suited,  or  the  judgment  be  affirmed,  the  defendttt 
in  error  may  proceed  to  file  a  suggestion  of  his  claim  to  meaiie  profe, 
in  Ihe  same  manner  as  he  might  hare  done  if  no  writ  of  error  hal  bees 
brought;  and  in  such  suggestion,  he  majr  also  include  his  clain  &r 
meMie  profits  during  the  pendency  of  the  writ  of  error,  and  for  uqr 
damages  arising  from  any  waste  committed  after  the  giving  of  sodi 
first  judgment 

Fio^^uup  3  39.  Such  suggestion  shall,  in  all  cases,  be  filed  in  the  sapreme 
court ;  and  the  like  proceedings  in  all  respects  shall  be  had  upon  the 
judgment  of  affirmance,  and  with  the  like  effect,  upon  soch  sugges- 
tion as  are  prescribed  in  the  fifth  Chapter  of  this  Act :  and  the  amomit 
of  the  damages  for  the  mesne  profits,  during  the  pendenqrof  the  writ 
of  error,  and  none  other,  may  be  recovered  upon  the  hood  giTen,  on 
the  suing  out  of  the  writ  of  error. 

Writ  ofmror  ^  40.  Writs  of  CTTOr  issued  out  of  the  court  for  the  correction  of 
» •iiiir«!iiio  Q^Q^^  gj^ll  Y)Q  directed  to  tlie  justices  of  the  supreme  court,  com- 
manding them  to  cause  a  transcript  of  the  record  of  the  judgment  or 
final  determination  upon  which  such  writ  shall  be  brought,  and  all 
things  concerning  the  same,  to  be  brought  before  the  president  of  the 
senate,  the  senators  and  the  chancellor.^ 

whwretur,,'  $  4\.  If  such  Writ  of  crror  be  issued  during  the  sitting  of  the  court 
or  of  the  legislature,  it  shall  be  made  returnable  immediately,  at  die 
place  where  the  court  shall  then  be  sitting ;  if  issued  after  a  sitting  or 
term  of  the  court  shall  have  been  adjourned,  and  before  a  meetii^  of 
the  court,  it  shall  be  returnable  generally  at  the  next  meeting  of  tk 
court,  wherever  the  same  shall  be  held. 

Roiurn  hy  S  42.  The  clcrk  of  the  supreme  court  upon  whom  such  writ  shall 
bo  served,  shall  cause  a  transcript  of  the  record  upon  which  such  writ 
shall  have  been  brought,  to  be  made ;  and  shall  certify  and  annex  tk 
same  to  such  writ ;  and  shall  endorse  and  sign  a  proper  return  iV 

(28)  1  R.  L.  p.  133,  §  7. 
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such  writ,  under  the  seal  of  the  supreme  court,  and  shall  return  the    ^^'t-  '• 
same  to  the  court  for  the  correction  of  errors.^^ 

S  43.  If  such  writ  shall  be  returnable  immediately,  such  return  when  to  ba 
shall  be  made  without  delay ;  if  it  be  returnable  generally,  at  the  '"'^^^' 
next  meeting  of  the  court,  such  return  shall  be  made  by  the  first  day 
of  such  meeting ;  unless  such  writ  was  served  within  eight  days  be- 
fore such  day ;  in  which  case,  the  same  shall  be  returned  within  eight 
.days  after  the  service  thereof.^* 

S  44.  Writs  of  error  to  all  other  courts  shall  be  returned,  and  the  cMerks  lo  re- 
returns  signed,  by  the  clerk  of  the  court  to  which  such  writs  shall  be '"'"  '*'"*'' 
addressed,  under  the  seal  thereof. 

S  45.  A  certiorari  to  certify  any  diminution,  variance  or  other  de-  CdUorari. 
feet,  in  any  record  or  proceedings,  may  be  issued  by  the  court  to 
which  a  writ  of  error  shall  be  returnable,  to  the  court  upon  whose 
judgment  such  writ  shall  be  brought,  and  shall  be  served  on  a  clerk 
diereof,  and  shall  be  returned  by  him,  according  to  the  command  of 
such  writ. 

S  46.  Any  clerk  neglecting  or  omitting  to  make  any  return  of  any  conpeutnf 
writ,  to  the  court  for  the  correction  of  errors,  according  to  law,  shall  '*  ""**' 
be  liable  to  be  punished  by  such  court  on  attachment,  jfor  his  contempt, 
in  the  same  manner  as  officers  of  other  courts,  for  disobeying  the  pro- 
cess or  orders  of  such  courts. 

S  47.  If  there  be  several  plaintiffs  in  error,  and  one  or  more  of  ponthofpm 
them  die  before  errors  are  assigned,  such  death  shall  be  suggested  by 
the  surviving  plaintiffs,  and  the  errors  shall  be  assigned  by  them ;  and 
if  one  or  more  of  several  defendants  die  before  joinder  in  error,  sudi 
death  AM  in  like  manner  be  suggested  by  the  survivors,  imd  they 
shall  plead  to  the  assignment  of  errors. 

S  48.  If  there  are  two  or  more  plaintiffs  in  a  writ  of  error,  and  one  ib. 
or  more  of  them  die,  afler  errors  assigned ;  or  if  there  be  several  de- 
fendants in  such  vrrit,  and  one  or  more  of  them  die,  after  joinder  in  er- 
ror, the  writ  shall  not  abate  thereby ;  but  in  either  of  such  cases,  such 
death  shall  be  suggested  on  the  record,  and  the  suit  shall  proceed  at 
the  suit  of  the  surviving  plaintiff*,  or  against  the  surviving  defendant, 
as  the  case  may  be. 

S  49.  If  all  the  plaintiffs  in  such  writ  die,  after  the  brmging  there-  nrati.  „fu\y 
of,  and  before  judgment  rendered  thereon,  the  executors  or  adminis- **'*  ^''"'""' 
trators  of  the  last  surviving  plaintiff*,  or  the  heirs  and  devisees  of  the 
plaintiff,  in  cases  where  they  would  be  entitled  to  bring  writs  of  error, 
may  be  substituted  for  such  plaintiff,  and  the  cause  shall  proceed  at 
their  suit. 

• 

S.SO.  If  all  the  defendants,  or  a  sole  defendant,  in  a  writ  of  error,  Dcotii  oftii 
die,  after  the  bringing  thereof,  and  before  judgment  thereon,  the  exe-  !imu!  "* 

(28)  lR.Lp.l88,§7. 
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'''"'^  ^  cQfors  and  administraUm  of  aoch  ddenifairta,  muf  be 
^"^^^^^^^  role  of  court,  to  become  parties,  and  join  in  error,  ia  ibe 

ner  as  tbejr  may  now  be  compelled  by  a  writ  of  Metre /ariuj  andia 
default  of  their  actual  appearance,  the  court  ahall  eater  their  appav 
ance,  and  proceed  and  give  judgment,  in  the  ame  mamoer  aa  if  dwy 
had  appeared. 

uutmg^oi      S  61.  If  a  female  plaintiff  in  error  marry,  afier  faringiBg  her  wnt, 
iS^  *''*^  her  husband  may  be  joined  with  her,  on  his  qiplicatioii,  aad  Us  wmi 
shall  thereupon  be  inserted  in  the  proceedings. 

lb  of  r»n.iiu      S  fiS.  If  a  female  defendant  in  error  marry,  after  die  writ  ihdl 
'^''"'^^    have  been  brought,  and  before  judgment,  her  hosband  may  be  Boads 
a  co^fendant,  on  his  application. 

Siiki  apM  S  6S*  If  such  husband  do  not  apply,  on  proof  by  affidavit  sf  sack 
marriage,  the  plaintiff  in  error  shall  be  entitled  to  amle  against  soch 
husband,  requiring  him  to  show  cause  why  he  should  not  be  mide  a 
co-defendant  with  his  wife. 

swviM  .>r  $  64.  A  copy  of  such  rule  shall  be  served,  within  the  time  and  is 
«Mdu^.'"^  the  manner  herein  before  directed,  in  relaticm  to  a. person  rehmnffo 
join  in  error ;  and  upon  proof  of  the  due  service  diereof^  if  the  court 
shall  be  satisfied  of  the  feet  of  such  marriage,  a  rule  riiall  be  eolered, 
making  such  husband  a  co-defendant  If  such  marriage  shall  not  bt 
established,  the  cause  shall  proceed  against  such  female  ^£»!rfwnf|  and 
the  plaintiff  shall  be  liable  to  such  allied  husband  for  his  cosls. 

cr«riiiin  Mira     S  55.  The  proceeding  by  scire /(iciaSj  to  summon  ezecuton  or  ad- 

ibM*  '    ministrators  of  any  deceased  party  to  a  writ  of  error,  or  the  huband 

of  any  female  plaintiff  or  defendant  in  such  writ,  are  herriiy  sboGdied. 

judgiitrnt        S  56.  Judgments  against  executors  or  administrators  (rf'a  deceased 

^u*^""*^  defendant,  in  a  writ  of  error,  for  the  recovery  of  any  damages  or  costs, 

shall  have  the  like  and  no  other  efiect,  and  shall  be  proceeded  on  in 

the  same  manner,  as  judgments  in  a  court  of  original  jurisdiction,  in  t 

personal  action,  against  such  executors  or  administrators. 

th,rmnA»ut  to  S  57.  The  court  into  which  a  writ  of  error  shall  be  returned,  be- 
'*^'*  fore  rendering  judgment  upon  such  writ,  against  any  defendant  io  er- 
ror who  shall  not  have  appeared,  shall  be  satisfied  that  notice  thereof 
has  been  given  to  such  defendant,  or  his  attorney,  either  before  the  re- 
turn day  thereof,  or  within  ten  days  after  the  actual  issuing  of  such 
writ. 

cvti«4iiiu  of       S  58.  Such  notice  shall  state  the  teste  and  return  of  such  writ,  and 
urv^i  ^^"^  the  court  in  which  returnable,  and  shall  be  served  as  follows : 

I.  If  such  writ  be  brought  within  one  year  after  the  rendering  of 
the  judgment,  such  notice  may  be  served  personally  on  the  defendtf  t 
in  error,  or  on  his  attorney  on  the  record,  if  such  attorney  be  Itviog 
within  this  state : 
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s.  If  the  writ  be  brought  after  the  expiration  of  one  year  from  the  art.  i. 
tinoe  of  rendering  the  judgment,  or  if  brought  within  one  year,  and  the  ^^^^v*^^ 
attorney  for  the  defendant  be  not  living  within  this  state,  then  such 
notice  shall  be  served  on  the  defendant  in  error  personally,  if  he  can 
be  fomid ;  and  if  he  can  not  be  found,  after  diligent  search,  it  may  be 
served  by  leaving  the  same  with  some  proper  person,  at  the  last  resi- 
dence of  such  defendant,  in  such  manner  as  to  induce  a  reasonable  pre- 
sumption that  such  notice  has  come  to  his  knowledge. 

S  59.  If  in  any  case,  due  notice  of  the  issuing  of  a  writ  of  error,  g..yj^  ,„^ 
AaSl  not  have  been  given,  the  court  may  suspend  proceedings  upon  ^•*^'"*s*' 
such  writ,  witil  such  notice  be  given. 

S  60.  No  judgment  shall  be  reversed,  impaired  or  afi^ted,  for  any  Format  dc. 
defect  of  form,  variance  or  other  imperfection  contained  in  the  record,  i^nta"^"*  ^ 
pleadings,  process,  entries,  returns  or  other  proceedings  therein, 
which  by  law  might  be  amended  by  the  court  in  which  such  judg- 
ment was  rendered ;  but  such  defects  and  imperfections,  shall  he  sup- 
plied and  amended,  or  shall  be  deemed  to  have  been  supplied  and 
amended,  by  the  court  into  which  such  judgment  shall  have  been  re- 
moved by  writ  of  error.'® 

S  61.  In  case  of  the  death  of  either  party,  after  a  plea  of  confession,  Dcatfi  a(Ycr 
signed  by  the  defendant,  in  a  suit  brought  against  him,  or  after  a  ver-  ^*'**'**'  *''* 
diet  shall  have  been  rendered,  if  judgment  be  entered  thereon  within 
two  terms  after  the  time  of  signing  such  plea,  or  of  the  rendering 
such  verdict,  such  death  shall  not  be  assigned  for  error  in  the  judg- 
ment.** 

S  62.  Whenever  any  issue  of  fact  shall  be  joined  upon  any  writ  of  [•«»"  «'*  ''«* 
error,  returned  into  the  supreme  court,  the  same  shall  be  tried  at  a  ^ouru 
drcuit  court  or  sittings,  and  a  circuit  roll  for  that  purpose  shall  be 
made  up,  transmitted  and  returned,  as  in  other  cases,  and  the  same 
proceediings  shall  be  had  thereon,  in  all  respects. 

S  63.  Whenever  an  issue  of  fact  shall  be  joined  upon  any  writ  of  ^v '"  ^"^'^ 

of  orrun> 

error  returned  into  the  court  for  the  correction  of  errors,  and  when- 
ever any  question  of  fact  shall  arise  upon  any  motion  in  relation  to 
such  writ  or  the  proceedings  thereon,  the  court  may  remit  the  record 
to  the  supreme  court,  with  directions  to  cause  an  issue  to  be  made  up 
by  the  parties,  to  try  such  question  of  fact  at  the  proper  circuit  court 
or  sittings,  and  to  certify  the  verdict  thereupon  to  the  said  court  for 
the  correction  of  errors. 

S  64.  Such  issues  shall  be  tried  at  the  proper  circuit  court  or  sit-  Procccdms*. 
tings;  and  a  circuit  roll  for  that  purpose,  shall  be  made,  transmitted 
an^  returned;  and  the  same  proceedings  shall  be  had  thereon,  in  all 
respects,  as  in  other  cases,  except  that  no  judgment  shall  be  rendered 
by  the  supreme  court,  on  the  verdict  of  the  jury,  but  the  ^ame  may  be 
set  aside,  and  new  trials  granted,  by  such  court,  as  in  other  cases. 

(80)  1  L.  L.  p.  121,  §  9.    (81)  lb.  p.  144,  §  6;  Lawf  of  1814,  eh.  200,  §  40. 
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I  III  •■«- 


TITLE  J.       ^S5.  The  Terdict  m  readerai,  with  the  wecmdwad  fiovmSagj 
||]^^^^  flinU  be  tranimittcd  to  the  court  far  the  comctBoaofemtSi  whodkd 
ptocccd  thereoQ  as  shall  be  juit. 

B'V'^M^  t^  ^  66.  Wbeoerer,  br  the  decinoQ  of  the  sopfciBe  court,  ur  om- 
flCmctioB  has  been  or  mr  be  given  toanr  penal  or  other  atatute^efe- 
Tj  act  done  in  good  fiuth,  in  confbrmitj  to  such  uwaliuUion,  after 
such  decision  was  made,  and  beibre  a  reTersal  thereof  fajr  theooortfir 
the  correction  of  errors,  ihall  be  so  far  valid,  that  the  pnrtjr  dou^sacb 
act  shall  not  be  liable  to  any  penaltj  or  fbrfeituie  for  an/  aach  act 
that  shall  have  been  adjodged  lawful  bj  such  dedsiooof  dks  so|ra» 
court ;  but  this  section  shall  not  control  or  a&ct  the  jodgmaBl  of  the 
court  ibr  the  correction  of  errors,  upon  anv  writ  of  error  that  maj 
hare  been  actually  brought  befiire  such  rerersaL 

:u.^..^  ABTICUBSBCONIK 

••»  Of  Writs  of  Certiorari  and  of  Error  m  special  Oaset, 


€&  Order  to  btawpcadcdtkirtydayv;  ccrtiofari  to  be  fflcd,  Ac 
6B,  70,71  ATX  BiMdto  be  gn« wha ccrCioari  too^kt  fty 


7X  PkocoodJBp  otdtr  dccisMB,  Ike.  itajcd  Vj  writ,  &c. 

74.  Boai  whoi  ecrtiotiri  b  braoeht  Vf 

7ft.  EftctoTwiilMdbMHL 

Tt.  TootiBOBj  to  bo  rctaacd  to 

77.  PovtrorcowtOBiHvmoCwrit;  cooti. 


dcr,>N.r^.i,.  $67.  Whenererapetitionshall  be  presented  by  any  persomgaint 
titSS^'  whom  proceedings  shall  have  been  instituted  asan  absent,  ahsoonding 
"'^  or  concealed  debtor,  or  by  any  person  to  whom  sudi  debtor  diall 

have  assigned  or  delivered  any  property  or  made  any  payments,  in  the 
cases  provided  in  the  first  Article  of  the  first  'ntle  of  the  fiMi  Chap- 
ter of  the  Second  Part  of  the  Revised  Statutes,  for  the  purpose  of  pro- 
curing the  discharge  of  any  warrant  issued  against  such  dditor,  vA 
such  petition  shall  have  been  referred  to  any  court,  ibr  its  determioi- 
ticm  thereon,  or  for  trial  by  jury,  such  decisicm,  when  made  by  a  coort 
of  common  pleas,  or  the  verdict  of  a  jury,  when  rendered  in  a  court  of 
common  pleas,  may  be  examined  by  the  supreme  court,  upon  a  cer- 
tiorari, to  be  allowed  by  one  of  the  justices  thereof;  and  when  Bwie 
by  the  supreme  court,  shall  be  subject  to  a  writ  of  error,  as  in  other 
cases. 

''^tlrtiofii  ^  ®®'  ^**^^  certiorari  and  such  writ  of  error,  shall  be  brought  and 
filed  in  the  office  of  a  clerk  of  the  court  by  which  the  decision  urtf 
made,  or  in  which  the  verdict  was  rendered,  within  thirty  days  afler 
such  decision  or  verdict;  during  which  time,  the  order  and  judgment 
of  the  court  shall  be  suspended,  and  the  property  seized  by  virtue  of 
any  such  warrant,  and  any  bonds  or  other  securities  taken  accordion 
to  law,  in  relation  to  such  property,  shall  remain  in  the  hands  of  (be 
officer  holding  such  warrant. 
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S  69.  If  such  cerHorari  or  writ  of  error  be  brought  by  any  attach-    art.  q. 
ing  creditor,  it  shall  not  be  effectual,  unless  accompanied  by  a  bond 


with  two  sufficient  sureties,  to  be  approved  by  the  court  to  which  such  tnrhinccre 
writ  shall  be  directed,  or  by  a  judge  thereof,  to  the  person  who  shall ' 
have  presented  the  petition  so  referred,  upon  which  such  decision  or 
hearing  shall  have  been  made,  as  in  the  next  sections  directed. 

S  70.  If  the  petition  so  referred  was  presented  by  any  person  pro-  i}>.wbenaeei. 
ceeded  against  as  such  absent,  absconding  or  concealed  debtor,  such  peuuoa  of 
bond  shall  be  in  a  penalty  at  least  double  the  value  of  all  the  personal  <)u>>^'*^«'- 
property  seized,  under  such  warrant ;  with  a  condition,  that  if  such 
certiorati  or  writ  of  error,  as  the  case  may  be,  shall  be  quashed  or 
discontinued,  or  if  the  decision  of  the  court  upon  which  such  writ  is 
brought,  shall  be  affirmed,  that  the  obligors  therein  will,  on  demand, 
cause  all  the  personal  property  which  diall  have  been  seized  by  any 
such,  warrant,  to  be  restored,  in  the  same  condition,  or  the  value 
thereof  to  be  paid,  to  the  person  in  whose  possession  it  was,  at  the 
time  of  such  seizure ;  that  the  proceeds  of  any  part  of  such  property, 
•  which  shall  have  been  sold  as  perishable,  in  the  cases  prescribed  by 
law,  shall  be  paid  over  to  the  person  in  whose  possession-such  proper- 
ty was,  at  the  time  of  its  seizure,  on  demand,  and  that  they  will  pay 
all  damages  which  the  person  to  whom  such  bond  is  given,  shall  sus- 
tain, by  reason  of  the  bringing  such  cerHorari  or  writ  of  error,  and 
all  costs  and  charges  which  shall  be  awarded  by  the  court,  to  which 
such  writ  is  returnable. 

$71.  If  the  petition  so  referred,  was  presented  by  any  person  to  ib.wh«ibT 
whom  such  debtor  shall  have  assigned  or  delivered  any  property,  or  dX'Ei!*  *** 
made  any  payments,  such  bond  shall  be  executed  to  such  person,  in  a 
penalty  double  the  value  of  the  personal  property  delivered  or  assign- 
ed;  or  if  no  such  property  is  alleged  to  have  been  delivered  or  assign- 
ed, then  in  the  penalty  of  at  least  three  hundred  dollars,  with  sureties 
to  be  approved,  as  in  the  last  section  prescribed. 

$  72.  The  condition  of  the  bond  mentioned  in  the  last  section,  shall  condition  in 
be,  that  if  such  writ  of  error  or  cerHorari  be  quashed  or  discontinued,  "*  *^**'' 
or  if  the  decision  of  the  court  upon  which  such  writ  is  brought  shall 
be  affirmed,  that  the  obligors  will  pay  all  damages  which  the  person 
to  whom  such  bond  is  given,  shall  sustain,  by  reason  of  the  bringing 
such  certiorari  or  writ  of  error,  and  all  costs  and  charges  which 
shall  be  awarded  by  the  court,  to  which  such  writ  shall  be  returna- 
ble. 

S  73.  Upon  such  writ  o{  certiorari  or  of  error  and  bond  being  filed,  ProcMdinrs 
all  proceedings  upon  the  judgment  of  the  court,  respecting  which  such  *  '* 
writ  shall  be  brought ;  and  all  proceedings  upon  the  warrant  issued 
under  the  Article  herein  before  mentioned,  shall  be  suspended,  until 
the  decbion  of  the  court  to  whidi  such  writ  shall  be  returnable ;  ex- 
cept that  any  personal  property  seized  by  such  warrant,  which  may 
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TITLES   be  perishable,  may  be  sold  under  the  directicm  of  the  oflBoer  itnnng 
^^^^^^^^  sndk  warrant,  and  the  proceeds  of  such  sale  shall  be  retained,  to  abide 
the  ultimate  decision  on  such  writ. 

d^ol'L  a  ^  "^^^  ^^  ^^^^  ^^^^  ^^  ®^^^  ^^  certiorari  be  brou^t  by  the  pertoo 
>'7n«f  •  piroceeded  against  as  an  absent,  concealed  or  absconding  debtor,  or  by 
any  person  to  whom  such  debtor  shall  have  assigned  or  delirered  any 
property  oi*  made  any  payments,  it  shall  not  be  effectual,  unleii  ac- 
companied by  a  bond,  with  sureties,  to  the  attaching  creditors,  to  be 
approved  in  the  same  manner,  in  the  like  penalty  and  with  the  same 
condition,  as  prescribed  in  the  case  of  a  writ  of  error  not  intended  to 
stay  proceedings  on  a  judgment. 
EflTtfrtofwiit.  2  75.  Upon  the  filing  of  such  writ  and  bond,  all  further  proceed- 
ings upon  the  warrant  which  shall  have  been  issued,  shall  be  suspend- 
ed, until  the  final  decision  of  the  court  to  which  such  writ  may  be  re- 
turnable. 

biTetuS^  S  76.  Upon  any  certiorari  being  brought,  pursuant  to  the  provi- 
sions of  law,  upon  any  decision  of  a  court  of  common  pleas,  and  upoo 
a  writ  of  error  being  brought  upon  the  decision  of  the  supreme  ooiirt, 
in  the  cases  contemplated  in  this  Article,  the  court  to  which  such  writ 
shall  be  directed,  shall  return  the  testimony  given  upon  the  petitkmi 
before  such  court.  And  if  any  issue  upon  such  petiticm  shall  have 
been  tried  by  a  jury,  a  case  containing  the  testimony  given  on  such 
trial,  shall  be  made,  under  the  direction  of  such  court,  and  returned 
with  such  certiorari^  as  a  part  of  the  proceedings. 

jodgoMiiton;  S  77.  The  court  to  which  such  writ  shall  be  returnable^  shall  ez- 
'  *^  '  amine  the  testimony  so  returned,  and  shall  affirm  or  reverse  the  deci- 
sion, in  respect  to  which  such  writ  shall  have  been  brought,  and  shall 
award  costs  to  the  prevaling  party.  And  in  case  such  writ  shall  ap- 
pear to  have  been  brought  for  the  purpose  of  delay  or  vexation,  the 
court  may  award  double  costs  to  the  prevailing  party. 

ARTICUS  THIRD. 

Of  Appealafrom  the  Court  of  Chancery^  and  Surrogate's  Cowrte; 
and  from  Circuit  Judges  and  Courts  of  Common  Pleas,  ss 
certain  Cases. 

Skc.  TB.  Appaalf  from  ihial  decrees  in  dumcery  when  to  be  made. 

79.  From  other  orden  and  decreet,  when  to  be  made. 

80.  BondtobegiTien  or  deposit  to  be  made,  to  secure  costs. 

81.  Deposit  not  to  be  required  when  bond  is  giren. 

82.  Bond,  npoo  appeal  from  decree  for  payment  of  money. 

88.  Proceedings  upon  appeal,  when  decree  directs  delirery,  &e.  of  aeevities,  &€• 
81  EbMCuUon  of  instntments,  &c.  to  be  peiformed. 

85.  Bond  when  decree  directs  sale,  &e.  of  real  property. 

86.  Proceedings  to  be  stayed  on  perfecting  appeal. 

87.  When  qtpeals  from  interiocvtoiy  orders  to  stay  proceedings. 

88.  When  bond  specially  raqnired  may  be  iacloded  in  bond  for  coats. 
8S.  Proceedings  on  order  appealed  from,  to  be  stayed,  except  eertain 

90.  Appeals  from  surrogates  to  cireuit  judge  in  certain  cases. 

91.  Return  to  be  made  by  surrogate. 

92.  Return  how  enforced  by  circuit  judge. 
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94.  Nokiee  of  hearing  on  whom  and  how  to  be  aeired.  V^V^^ 

96.  Jvdge  to  hear  and  detennine  on  proofii  belbie  ramgate. 
96.  Coeta  how  awarded  and  by  whom  paid. 

-  97.  Determinatioo  to  be  certified  to  fonogate;  proceeding*  thereon. 
96.  Proceedings  when  rerened  on  qoeation  dffiict 
99.  Fee  eCcireoit  judge  for  hearing  appeal ;  how  paid. 

100.  Appeal  from  decision  of  cirenit  jndge,  to  chancellor,  when  made. 

101.  How  made;  bond,  he, 

102.  Duty  ofsoROgateonappeaL 

105.  Retnm  how  compelled;  proceedings  on  return. 
104.  Appeals  from  sniTOgates  to  chancellor. 

106.  When  to  be  made  from  decrees  settling  aceonnts  of  executors,  &c. 
106.  When  from  order  appointing,  he.  guardian. 

107.' Within  what  time  to  be  made  in  all  other  eases. 

108.  Bond  to  be  giren  on  erery  appeal;  its  contents. 

109.  Proceedings  suspended  by  appeal,  except  in  certain  cases. 

110.  Certain  orders  not  to  be  affected  by  appeal. 

Ill  h  112.  Certain  orders  not  affected,  unless  bond  be  giren. 

11^  114  &  115.  Bond  when  and  how  prosecuted;  recorery  how  applied. 

116.  Orders  removing  executors,  &c.  not  affected  by  appeal. 

117.  What  to  be  suflicient  notice  of  appeal  in  all  cases. 

118.  Appeals  from  decisions  concerning  dower,  when  to  be  made. 

119.  Appeals  from  common  pleas,  in  cases  oT  drunkards. 
.120.  Proceedings  and  practice  df  chancery  on  appeals. 

S  78.  All  appeals  from  final  decrees  of  the  court  of  chancery,  shall  ^^f,^'  f^ 
be  made  within  the  same  time  after  the  enrolment  of  any  such  decree,  fo  U*^!!!!!! 
as  herein  prescribed  for  bringing  writs  of  error  upon  judgments  at  law, 
subject  to  the  same  exceptions  and  provisions  in  favor  of  persons  un- 
der disability  at  the  time  of  rendering  such  decree,  and  subject  to  the 
same  restrictions,  except  where  provision  is  otherwise  specially  made 
by  law.** 

S  79,  All  appeals  from  any  other  order  or  decree  of  the  court  of  JJ-^JjJJJ^^'J^ 
chancery,  including  decrees  for  the  general  costs  of  the  cause,  shall  ^^^^^ 
be  made  within  fifteen  days  after  notice  thereof  shall  have  been  given 
to  the  party  against  whom  such  order  or  decree  shall  be  made,  or  io 
his  solicitor. 

S  80.  Upon  an  appeal  being  made  from  a  decree  or  order  of  the  Bond  or  de- 
court  of  chancery,  the  same  shall  not  be  effectual  for  any  purpose,  un- 
til a  bond  in  a  penalty  of  at  least  two  hundred  and  fifty  dollars,  with 
sureties  to  be  approved  by  such  officer  of  the  court  of  chancery  as  the 
chancellor  shall  designate  for  that  purpose,  be  given  to  the  adverse 
par^,  conditioned  for  the  diligent  prosecution  of  such  appeal,  and  for 
the  payment  of  all  costs  and  damages  that  may  be  awarded  against 
the  appellant  thereon ;  or  until  the  appellant  shall  have  deposited  the 
sum  of  two  hundred  and  fifty  dollars,  with  the  register,  or  assistant 
register,  to  be  applied,  under  the  direction  of  the  court,  for  the  pay- 
ment of  all  costs  and  damages  that  may  be  awarded  against  the  appel- 
lant on  such  appeal. 

S  81.  The  deposit  of  any  sum  of  money,  on  making  an  appeal  whendapo 
from  any  order  or  decree  of  the  court  of  chancery,  shall  not  be  required,  ^ 

(82)lR.L.p.l84,§a 
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TiTLR  u.  in  cases  where  a  bond  for  the  pajrment  of  costs  on  such  appeal,  riall 
^^^^^^  have  been  given,  as  in  the  last  section  directed. 

Bond  on  an-  S  88.  If  an  appeal  be  made  from  any  order  or  decree  of  the  court 
m  di^i^  of  chancery,  directing  the  payment  of  money,  such  appeal  diall  not 
moMytoiM  ^^^  ^j^^  issuing  of  execution  or  other  process,  to  enforce  the  decree, 
or  any  proceedings  thereon,  unless  a  bond  be  given  by  or  dH  behalf  of 
the  appellant,  to  the  advert  P^^rty,  in  a  penalty  at  least  doable  die 
sum  decreed  to  be  paid,  with  two  sufficient  sureties  to  be  approved  as 
herein  before  directed,  conditioned,  that  if  the  appellant  shall  &il  to  pro- 
secute his  appeal ;  or  if  the  same  be  dismissed  or  discontinued ;  or  if 
the  decree  appealed  from,  or  any  part  thereof,  be  affirmed ;  tli»i,  that 
such  appellant  will  pay  and  satisfy  the  amount  directed  to  be  paid  by 
such  decree,  or  the  part  of  such  amount  as  to  which  such  decree  Asll 
be  affirmed,  if  it  be  affirmed  only  in  part,  and  all  damages  whi^  diall 
be  awarded  against  the  appellant  by  the  court  for  the  correction  of 
errors,  upon  such  appeal. 

dmtm  di.  S  83.  If  the  decree  appealed  from,  directs  the  assignment  or  deli- 
^^^cbai-  very  of  any  securities,  evidences  of  debt,  documents,  chattels  or  things 
^  '  '  in  action,  the  issuing  and  execution  of  process  to  enforce  such  decree, 
shall  not  be  stayed  by  such  appeal,  unless  the  articles  required  to  be 
assigned  or  delivered,  be  brought  into  court,  or  placed  in  die  custody 
of  such  officers  or  receivers  as  the  court  shall  appoint ;  or  unless  a 
bond  in  a  penalty  at  least  double  the  value  of  the  articles  so  dmcted 
to  be  delivered  or  assigned,  be  given  to  the  adverse  party,  with 
two  sufficient  sureties  to  be  approved  as  herein  before  directed,  con- 
ditioned that  the  appellant  will  abide  and  obey  the  order  of  the 
court  for  the  correction  of  errors,  made  upon  the  subject  of  snch  ap- 
peal. 

ExMuUon  of  S  84.  If  the  decree  appealed  from,  direct  the  execution  of  any  ooo- 
ae.  '  veyance  or  other  instrument  by  any  party,  the  issuing  and  execution 
of  process  to  enforce  such  decree,  shall  not  be  stayed  by  such  appeal, 
until  the  appellant  shall  have  executed  the  conveyance  or  instnimei^ 
directed,  and  deposited  the  same  with  the  register  or  aasistant-iegiriflr 
of  the  court,  to  abide  the  final  order  and  decree  of  the  court  for  the  oo^ 
rection  of  errors. 

r^^^^iilit  ^  ^^*  ^^  ^^  decree  or  order  appealed  from,  direct  the  sale  or  the 
ofrvjpro-  delivery  of  the  possession  of  any  real  property,  the  issuing  and  exe- 
cution of  process  to  enforce  the  same,  shall  not  be  stayed,  until  a  bond 
be  given,  with  sureties,  as  herein  before  directed,  in  such  penalty  ss 
the  court  of  chancery  shall  deem  sufficient,  conditioned  that  daring 
the  possession  of  such  real  property  by  such  appellant,  he  will  not 
commit,  or  sufier  any  waste  to  be  committed  thereoif ;  and  Asl  in 
case  such  appeal  be  dismissed  or  discontinued,  or  such  order  or  dacrse 
be  affirmed,  such  appellant  will  pay  the  value  of  the  use  and  oocnpsr 
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lion  of  such  property,  from  the  time  of  such  appeal  until  the  delivery    art.  s. 
of  the  possession  thereof,  pursuant  to  such  order  or  decree.  y^^>^^^ 

S  86.  Whenever,  in  the  foregoing  cases,  an  appeal  shall  be  per-  ^p^^^i^^ 
fected,  by  bringing  into  court,  or  depositing,  pursuant  to  its  order,  any  ni*- 
articles  required  to  be  so  deposited,  or  any  instrument  required  to  be 
executed,  or  by  the  giving  a  bond  as  herein  prescribed,  such  appeal 
shall  stay  all  further  proceedings  in  the  court  of  chancery,  upon  the 
order  or  decree  appealed  from,  and  upon  the  subject  matter  embraced 
in  such  order  or  decree ;  but  shall  not  prevent  the  court  from  pro- 
ceeding upon  any  other  matter  included  in  the  bill  and  not  affected  by 
such  order  or  decree. 

S  87.  If  an  appeal  be* made  from  any  interlocutory  order  of  the  ib.  wh«n 
court  of  chancery,  m  a  cause  brought,  either,  eutoryonitrt. 

1.  For  the  pajrment  of  any  sum  of  money :  or, 

s.  To  compel  the  delivery  or  assignment  of  any  securities,  evi- 
dences of  debt,  documents,  chattels  or  things  in  action :  or, 

s.  To  compel  the  execution  of  any  conveyance  or  other  instrument : 
or, 

4.  In  causes  in  which  a  decree  may  be  made  for  the  delivery  of 
the  possession  of  any  real  property,  or  for  the  sale  thereof: 

Tlie  court  of  chancery  may,  in  its  discretion,  reqqire  the  doing  of 
such  other  acts  and  thii^  by  the  appellant,  as  in  similar  cases  are 
herein  required  to  be  done  by  him,  to  stay  the  execution  of  a  final  de- 
cree, oa  an  appeal  therefrom ;  imd  until  such  acts  or  things  so  requir- 
ed to  be  done,  shall  be  performed,  an  appeal  from  an  interlocutory  or- 
der shall  not  stay  any  proceedings  thereon. 

S  88.  Whenever  any  bcmd  shall  be  required  by  or  pursuant  to  any  coruunbondi 
of  the  preceding  sections,  to  stay  proceedhigs  on  any  order  or  decree,  ^Ii^SJa^' 
the  same  may  be  taken  separately  from,  or  may  be  included  with,  the 
bond  to  secure  the  payment  of  costs  upon  the  appeal. 

S  89.  In  all  other  cases  not  herein  provided  for,  the  filing  and  per-  Appe«i  to 
lecting  an  appeal,  by  giving  bond  for  the  pajrment  of  costs  thereon,  l^g.,'?^^ 
riudl  stay  all  proceedings  in  the  court  of  chancery,  upon  the  order  or 
decree  appealed  from,  and  upon  the  subject  matter  thereof,  except, 

1.  When  the  order  appealed  from  directs  the  sale  of  perishable  pro-  ordcntoseii 
perty,  such  property  may  be  sold,  by  a  special  order  of  the  court,  after  j^rty!* 
the  making  of  such  appeal,  and  the  proceeds  of  such  sale  shall  be 
brought  into  court,  to  abide  the  final  order  and  decree  of  the  court  for 

the  correction  of  errors :  or, 

2.  When  the  order  appealed  from  is  interlocutory,  either  party  TwUmuny 
may  proceed,  at  his  own  expense,  under  the  direction  of  the  court,  HI 
upon  proper  cause  shown,  to  take  testimony  in  the  cause,  conditional- 

\jy  to  be  used  thereafter  in  the  cause,  in  the  same  cases  in  which  tes- 
timony taken  conditionally  in  an  action  at  law,  may  be  used :  or, 
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TITLE  X       8.  When  the  order  appealed  from,  is  fiir  the  uwiimilnwpt  of  af 

^^^^^^^  person  for  a  contempt,  or  for  the  purpose  of  enforcBi^  die  ri^rts  «r 
mwf  for  remedies  of  any  party,  proceedings  on  such  order  shall  be  had,  not- 
withstanding such  appeal,  or  the  same  shall  be  stayed,  as  the  oomt 
may  direct,  on  such  terms  as  it  shall  think  proper  to  impoiwu 
AppMk  from  ^  go.  Appeals  from  the  decisions  of  surrogates,  fay  which  any  w9 
of  real  estate  shall  have  been  admitted  to  record,  or  any  will  of  per 
sonal  estate  shall  have  been  admitted  to  probate ;  or  by  wlndi  aaj 
such  will  shall  be  refused  to  be  admitted  to  record  or  prohatey  to  tk 
circuit  judge  of  the  circuit,  shall  be  made  within  three  monlbs  9t 
ter  such  decision  made  and  entered,  in  the  manner  and  widi  the  se- 
curity specified  in  the  first  Title  of  the  sixth  Chapter  of  the  Seeood 
Part  of  the  Revised  Statutes. 

f  **""!itoL  S  91*  Upon  such  appeal  being  perfected,  and  upcm  the  sorrogite 
being  paid  the  fees  allowed  by  law,  for  the  service  herein  reqinied,  he 
shall  immediately  transmit  to  the  circuit  judge,  a  copy  of  such  ^ipsdi 
and  copies  of  the  will,  and  of  all  papers,  documents  and  testimoajr 
produced  before  him  in  relation  to  the  subject  of  the  appeal,  duly  otf- 
tified  by  him,  under  his  seal  of  office,  with  a  statement  of  the  dedeon 
nuule  by  him,  and  the  reasons  of  such  decision,  if  required. 

coinpcmoe  ^  92.  xhe  circuit  judge  to  whom  an  appeal  shall  have  been  mde, 
upon  due  proof  thereof,  and  of  the  unreasonable  neglect  of  a  sumiptfe 
to  transmit  the  same  with  the  copies  herein  directed,  after  haviii^ 
been  paid  or  tendered  his  fees,  may  enlbrce  such  return  by  attach- 
ment, in  the  same  manner  and  with  the  like  eflect,  as  in  case  of  a 
witness  refusing  to  obey  a  subpcena  to  attend  any  circuit  court 

Time  iiKi         S  9S,  Upon  such  appeal  and  copies  being  received  by  a  ciicuit 
gjaceofbMr.j^^^  hc  shall  appoiut  a  day  and  place  for  the  hearing  of  die  parte. 

Such  time  shall  be  at  least  twenty  days,  and  not  more  than  thiee 

months,  from  the  time  of  appointing  the  same. 

Notice  of  S  94.  Fourteen  days'  notice  of  the  time  and  place  so  appointed, 
^^'  shall  be  given  by  the  appellant  to  the  parties  who  appeared  before  the 
surrogate  in  opposition  to  such  appellant,  by  serving  such  notice  on 
them  personally,  if  they  can  be  found ;  and  if  they  can  not  befcuad, 
by  leaving  the  same  at  their  places  of  residence  respectively,  with 
some  proper  person. 

iicariog,  Ice.  S  95.  At  the  time  and  place  appointed,  and  at  such  other  times  «s 
the  matter  shall  be  adjourned  to,  the  circuit  judge  shall  proceed  to  hear 
the  allegations  of  the  parties,  upon  the  proofs  submitted  by  them  to 
the  surrogate,  and  shall  affirm  or  reverse  the  decision  of  die  surro- 
gate, as  shall  be  just. 

Ciuu.  S  96.  If  the  decision  be  affirmed,  the  circuit  judge  shall  awnd 

costs  to  be  paid  by  the  party  appealing,  either  personally  or  out  of  the 
estate  of  the  deceased,  as  he  shall  direct.     If  the  decision  be  reveised, 
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upon  a  question  of  law,  costs  shall  in  like  manner  be  awarded  against    art.  j 
the  party  maintaining  the  decision  of  the  surrogate,  cither  personally  ^^^^^'^^^ 
or  out  of  the  estate  of  the  deceased. 

S  97.  Such  affirmance,  or  such  reversal  upon  a  question  of  law,  CGrtifjinyd*^ 
shall  be  certified  to  the  surrogate  whose  decision  was  appealed  fix>m,  ^^  •mrogbx». 
by  the  circuit  judge,  with  the  award  of  costs  made  by  him,  and  the  ^.^^SqE!] 
copies  of  papers  sent  to  such  judge,  shall  be  by  him  returned  to  the 
surrogate.     Such  surrogate  shall  enforce  the  payment  of  the  costs  so 
awarded,  in  the  same  manner  as  if  such  award  had  been  made  by  him ; 
and  shall  proceed  upon  such  affirmance  or  reversal,  as  directed  in  the 
first  Title  of  the  sixth  Chapter  of  the  Second  Part  of  the  Revised 
Statutes,  unless  such  reversal  or  affirmance  be  appealed  jGrom,  as 
herein  after  provided. 

0  98.  If  the  circuit  judge  shall  reverse  the  decision  of  the  surro-  novenaion 
gate,  upon  a  question  of  fact,  an  issue  shall  be  made  up,  tried  and  ract. 
determined,  as  prescribed  in  the  said  first  Title  of  the  said  sixth  ^^^^iSi] 
Chapter ;  and  upon  the  final  determination  thereof  being  certified  to 
the  surrogate  whose  decision  shall  have  been  appealed  from,  he  shall 
proceed  in  the  manner  directed  in  the  said  Chapter. 

S  99.  For'attendihg,  hearing  and  determining  any  such  appeal,  the  fi-o  ofcircnk 
circuit  judge  shall  be  entitled  to  receive  a  fee  of  five  dollars  from  the^ 
appellant,  to  be  allowed  and  recovered  as  the  other  costs  of  the  pro- 
ceedings. 

S  100.  An  appeal  to  the  court  of  chancery  may  be  entered  from  App«ai  to 
the  decision  of  any  circuit  judge,  upon  such  appeal  from  a  surrogate,  ^'  *"'^  **'' 
when  no  feigned  issue  shall  have  been  awarded  for  the  trial  of  any 
question  of  &ct,  within  one  month  from  the  time  such  decision  shall 
have  been  certified  to  the  surrogate,  and  entered  in  his  office. 

S  101.  Such  appeal  shall  be  filed  with  the  surrogate,  and  shall  be  iiowmade. 
accompanied  by  a  bond,  in  the  same  penalty  and  with  the  same  con-  [5*^  ej*^  '• 
ditions,  as  prescribed  by  law,  in  case  of  an  appeal  from  the  order  of  a 
surrogate  admitting  a  will  to  probate. 

S  102.  Upon  such  appeal  being  perfected,  the  surrogate  shall  cer-  a«taro  by 
Hfy  and  return  to  the  court  of  chancery,  the  decision  of  the  circuit  ™*"°**^ 
judge,  and  the  copies  of  the  will,  papers  and  testimony  returned  by 
such  judge  to  the  surrogate's  office. 

S  103.  The  court  of  chancery  may  enforce  such  return,  in  the  compeinnc 
same  manner  as  returns  to  process  issued  by  such  oourt ;  and  upon  "***"'  *^' 
the  same  being  made,  shall  proceed  thereon,  as  in  cases  of  appeals 
firom  surrogates. 

S  104.  Appeals  may  be  made  from  the  orders,  decrees  and  senten-  ^pp^^ 
ces  of  surrogates,  in  all  cases,  to  the  court  of  chancery,  except  where 
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TiTfJst.  provision  has  been  herein  made  for  appeals  to  circuit  jnilgM|Mri 
^^^>f^^^  except  appeab  from  orders  concerning  an  j  admeamirement  of  dow- 
er." 

FrwpAprt9f%     S  105.  Such  appeals  from  the  decree  of  a  surrogate,  for  die  find 
Mmu! "''    settlement  of  the  account  of  any  executor,  administrator  or  guaidiii, 

shall  be  made  within  three  months  after  such  decree  shall  baTe  ben 

recorded. 
From  oniur       ^  106.  Such  appeals  from  the  order  of  a  surrogate  for  the  qipoiiit- 
itt^gw7iin.  itieut  of  a  guardian,  or  for  his  removal ;  or  upon  a  refbsal  to  mdbB 

such  removal ;  shall  be  made  within  six  months  after  such  ordbrrfdl 

have  been  entered. 

Wbm  io  in      S  107.  In  all  other  cases  not  herein  before  specified,  and  not  odt- 
oi  lercaMH.   ^^^j^  limited  by  law,  appeals  from  the  orders,  decrees  and  sentences 
of  surrogates,  to  the  court  of  chancery,  shall  be  made  widmi  tUrty 
days  after  such  order,  decree  or  sentence  shall  have  been  made.** 

suwi  00  ap       S  108.  No  such  appeal  shall  bo  effectual,  until  a  bond  be  fiU 
'**"*'  with  the  surrogate,  with  two  sufficient  sureties  to  be  approved  hf 

him,  in  the  penalty  of  at  least  one  hundred  dollars,  to  the  adfsm 
party,  conditioned  substantially  that  the  appellant  will  prosecute  las 
appeal  to  effect,  and  will  pay  all  costs  that  shall  be  adjoc^ed  9guaA 
him  by  the  court  of  chancery. 

stoyiiMr  pm.      S  109.  Evory  such  appeal,  when  perfected,  except  in  the  oases 

cceding.  oil.  gpccjfjg J  jn  ^e  two  ucxt  secUous,  shall  suspend  all  prooeedii^  en 

the  order  appealed  from,  until  such  appeal  be  determined,  or  uatil  the 

court  to  which  the  appeal  shall  have  been  made,  shall  andiorise  prt^ 

ceedings  thereon. 

AppMiBotio  S  110.  Appeals  from  the  order  of  any  surrogate  appointii^  a  col- 
•^ne^ccrtain  |^^^  ^  Special  administrator  on  the  estate  of  any  deceased  persoi; 
firom  orders  directing  the  sale  of  perishable  property ;  firom  oidenip- 
pointing  appraisers  of  personal  property ;  and  from  all  orders  fiir  fib 
service  and  publication  of  notices ;  shall  not  stay  or  afiect  90f  psa- 
ceedings  under  such  orders. 

Bond  noee»-  Sill.  Appeals  from  orders  for  tho  oommitment,  or  awardiagprtK 
UMM^7  cess  for  the  commitment  of  any  executor,  administrator  or  gauiStm^ 
for  not  returning  an  inventory,  rendering  an  account,  or  obqring  vsy 
other  order  of  a  surrogate ;  and  appeab  fitim  such  orders  for  the  OQ19- 
mitment  of  any  person  refusing  to  obey  any  subpoena,  or  to  lestil^i 
when  required,  according  to  law ;  shall  not  stay  the  execution  of  sock 
orders  or  process,  unless  the  party  oonmiitted,  shall  give  bond,  as  dt 
rected  in  the  next  section. 

PMiiityand      ^  112.  Such  boud  shall  be  executed,  at  the  time  of  filing  theapi 

teod.^""*  "*   peal,  by  the  appellant  and  two  sufficient  sureties,  to  be  ^)proved  bf 

the  surrogate,  to  the  people  of  this  state,  in  a  sufficient  penaltfi  not 
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exoeediDg  one  thousand  dollars,  conditioned,  that  if  the  order  appeal-    art.  x 
ed  from,  shall  be  aflirnoed,  such  person  will  within  twenty  days  after  ^^v^^^ 
such  affirmance,  surrender  himself  to  the  custody  of  the  sheriff  to 
whom  he  shall  have  been  committed,  in  obedience  to  such  order  or 
process. 

S  lis.  It  the  condition  of  such  bond  bo  violated,  it  shall  be  ph>-  ProMruUoo 
secuted  by  the  district  attorney  of  the  county,  under  the  direction  of 
the  surrogate  receiving  the  same,  in  the  same  manner  and  with  the 
like  eflbct  as  recognizances  for  the  appearance  of  any  party,  when 
they  become  forfeited. 

S  114.  If  it  appear  to  the  court  in  which  a  recovery  on  such  bond  AppKcaUoa 
shall  be  had,  that  any  party  has  suffered  pecuniary  injury,  by  reason 
of  the  misconduct  of  the  person  so  ordered  to  be  committed,  or  by 
reason  of  the  delay  caused  by  such  appeal,  such  court  may  order  such 
part  of  the  said  penalty  as  it  diall  deem  reasonable,  to  be  paid  to  such 
party. 

S  1 15.  The  amount  of  such  r^overy,  which  shall  not  be  paid  oVcfr  ib.  mrpiiu. 
as  above  directed,  shall  be  paid  into  the  county  treasury. 

S  1 16.  Appeals  from  the  order  of  a  surrogate  suspending  ol*  remov-  ordw  nmov- 
ing  any  executor,  administrator  or  guardian,  shall  not  afiect  any  such  ^^'^^^^'^^^ 
order,  until  the  same  be  reversed. 

S  117*  In  every  case  of  an  appeal  from  the  order,  decree  or  sen-  NotiMofsp- 
tence  of  a  surrogate,  or  from  th^  decision  of  a  circuit  judge,  the  filing  ^*^ 
such  appeal  in  the  office  of  the  surrogate,  and  perfecting  the  same,  by 
giving  a  bond  in  the  cases  required  by  law,  shall  be  deemed  sufficient 
notice  of  such  appeal  to  the  adverse  party,  without  any  other  notice. 

S  1 18.  Appeals  to  the  supreme  court,  from  the  orders  of  surrogates  Appeau  from 
and  the  decisions  of  courts  of  common  pleas,  confirming  or  vacating  dS^rT  ^ 
any  admeasurement  of  dower,  shall  be  made  within  thirty  days  after 
such  order  or  decision  made,  upon  giving  a  bond  as  rec{uired  by  law.'^ 

S  119*  Appeals  to  the  court  of  chancery ^  from  the  judgments,  or-  [b.ineu«of 
ders  and  determinations  of  the  courts  of  coriattion  pleas,  made  upon  ''""^^^ 
any  proceedings  institute  therein,  in  relation  to  the  persons  and  es- 
tates of  habitual  drunkards,  must  be  nsade  within  three  monUis  after 
the  making  such  order,  determination  or  judgment,  and  upon  giving 
the  security  required  by  law. 

0  120.  The  court  of  chancery  shall  proceed  therecm,  m  the  same  praotiMoa 
manner  as  upon  appeals  from  surrogates ;  and  diall  prescribe,  by  rule,  cEamjT 
the  course  of  practice  thereon,  and  on  appeals  from  surrogates  and 
the  decisions  of  circuit  judges,  in  the  cases  hereija  befiire 
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TITLVL 

CHAP.  X. 

Of  Costs,  and  the  Fees  of  Officers. 


TiTLt  1. — Of  tb'-  r.iscs  in  ivhi'h  r<>*i*  m:«Y  be  rccoTered,  and  Iq  which 

floiibic  c<'?i»i  inav  be  ;;iiOv,c(l. 
Title  2. — Of  geciiriC}*  for  the  pcyment  of  costs. 
TiTLB  3. — Of  the  fees  of  cert?.in  officers. 
Title  4. — General  provisions  concerning  the  fees  of  officers  and  pereoot 

to  whom  any  allowance  is  made  for  services. 
Title  6. — Of  tho  taxr.tion  of  costi. 


TITLE  I. 

OF  THE  CASES  IN  WHICH   COSTS  MAY   BE  RECOVERED,  AKD  Df 
WHICH  DOUBLE  COSTS  MAY  BE  ALLOWED. 

8xc.  I.  When  phuntiffin  equity  to  paj  costs  on  dismissii^  btO. 

2.  Id  all  other  cases  id  equity,  coiirt  to  direct  costs,  except,  &c. 
8.  Cases  in  which  plaintiff  recorering  judgment  u  to  hare  eoats. 
4.  When  to  recorer  supreme  court  costs,  in  that  court. 
6.  When  common  pleas  costs  in  actions  in  suprenae  court. 

6.  When  to  recorer  no  more  costs  than  damages  in  supreme  eovit. 

7.  Costs  in  replerin,  brought  in  supreme  court. 

8.  Plaintiff,  except  in  certain  cases,  not  to  have  costs  unless  he  reeo?«r(SOdoOm- 

9.  Costs  how  awarded  in  case  of  set-offs. 

10.  Costs  where  cause  was  removed  froni  common  pleas,  &c. 

11.  Plaintiff  recovering  fifty  doUars  in  common  pleas,  &c.  to  have  ooats. 

12.  In  certain  actions,  in  common  pleas,  plaintiff  recovering  to  have  eoefs. 

18.  8ums  at  which  costs  in  certain  causes,  are  to  be  taxed. 

14.  Provisions  concerning  costs  to  extend  to  common  pleas  in  New-Toik. 
16.  If  several  suits  on  one  instrument,  kc.  costs  only  in  one  suit. 

16.  Defendant  wbcn  entitled  to  costs  against  plaintiff. 

17.  When  executors,  &e.  not  to  be  charged  with  costs. 

15.  One  of  several  defendants  acquitted,  &c.  entitled  to  costs. 

19.  Hut  not  in  certain  actions,  if  court  certify,  &c. 

80.  Nor  in  actions  on  contract  unless  court  certify,  &c. 

81.  Costs  when  suit  is  settled  before  judgment. 

22.  What  to  be  deemed  amount  due  in  suits  on  bonds,  &c. 

83.  Plaintiff  recovering  double  or  treble  damages,  to  recover  only  aingte 

84.  When  defendants  to  recover  taxed  costs  and  one  half  more. 
2ft.  Double  costs  awarded  to  defendant  to  belong  to  him. 

86.  Costs  when  verdict  for  different  parties  on  different  issues. 

87.  Costs  when  judgment  for  defendant  on  whole  record. 
8d.  Costs  on  general  demurrer  to  one  or  more  counts. 
89.  Costs  on  pica  of  misnomer  in  abatement. 
80.  Costs  upon  confession  without  action. 
31.  Costs  on  reversal  of  judgment  in  whole  or  in  part. 
82.  Costs  and  damages  on  affirmance  of  judgment. 

88.  When  defendant  may  recover  double  costs. 

84.  Costs  for  not  prosecuting  writs  of  error  and  appeals. 

85.  Costs  and  damages  on  appeals  to  court  of  errors  and  to  chancery 

86.  Costs  to  defendant  on  countermand  of  notice  of  trial. 

87.  Judgment  for  costs  in  suits  against  executors,  &c. 
8S.  The  people  liable  for  costs,  like  individuals. 

88.  Relator  in  any  suit,  liable  for  costs. 

40.  Costs  on  refusing  mandamus. 

41.  Costs  on  granting  peremptory  mandamus. 
42  &  48.  Costs  on  attachments;  how  estimated. 
44.  Coats  in  suits  brought  by  assignee,  &c.  in  name  of  another. 
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Skction  1.  Upon  tbe  plaintiff  in  a  court  of  equity  dismissing  his  title  i. 
own  bill  or  petition,  or  upon  the  same  being  dismissed  for  want  of  ^.^^  ^  ^^ 
prosecution,  the  plaintiff  shall  pay  to  the  defendant  his  costs  to  be  tax-  ™*^f  **^'" 
ed;  except  in  those  cases,  where,  according  to  the  practice  of  the 
court,  costs  would  not  be  awarded  against  such  complainant,  upon  a 
decree  rendered  oa  hearing  of  the  cause.  ^ 

S2.  In  all  other  cases,  where  no  special  provision  shall  be  made  cottrtinoth- 
by  law,  the  costs  of  all  suits  and  proceedings  in  equity,  whether  ori-  !^tut^  "* ' 
ginally  commenced  in  such  court,  or  brought  there  by  appeal,  shall  be 
paid  by  such  party  as  the  court  shall  direct. 

S  S.  In  the  following  cases,  if  the  plaintiff  recover  judgment  by  de-  wbm  piaio- 
iault,  upon  confession,  verdict,  demurrer  or  otherwise,  in  any  action  ^li^ZuSi 
or  proceeding  at  law,  he  shall  recover  the  costs  allowed  for  services 
in  the  court,  in  which  the  action  shall  be  brought : 

1.  In  all  the  actions  relating  to  real  estate,  enumerated  in  the  fifth 
Chapter  of  this  act ;  and  in  all  proceedings  to  recover  the  possession 
of  land,  forcibly  entered  or  forcibly  detained : 

2.  In  all  actions  in  which  the  title  to  lands  or  tenements,  or  a  right 
of  way,  or  a  right  by  prescription  or  otherwise,  to  any  easement  in  any 
lands,  or  to  overflow  the  same,  or  to  do  any  other  injury  thereto,  shall 
have  been  put  in  issue  by  the  pleadings,  or  shall  have  come  in  ques- 
tion on  the  trial  of  the  cause : 

8.  In  suits  and  proceedings  upon  writs  of  scire  faciaSj  manda- 
mua^  audita  querda^  or  prohibition,  or  informations  in  the  nature  of 
qw>  foarrarUo.^ 

$  4-  In  all  personal  actions  brought  for  the  recovery  of  any  debt  or  pau  cotti  in 
damages ;  and  in  all  act jons  for  penalties  or  forfeitures,  whether  brought  w^HT^ 
by  any  person  aggrieved,  or  by  any  public  body  or  officer,  or  by  any 
informer  for  his  own  benefit  partly  or  wholly,  commenced  in  the  su- 
preme court,  where  the  recovery  exceeds  two  hundred  and  fijfty  dol- 
lars, the  plaintiff  shall  recover  the  costs  of  that  court,  and  the  fees  al- 
lowed for  services  therein.* 

$  5.  In  any  personal  action  to  recover  any  debt  or  damages,  or  in  common 
any  suit  for  a  penalty  or  forfeiture,  or  in  any  other  suit  or  proceeding,  5^*"~^*" 
except  the  actions  and  proceedings  enumerated  in  the  preceding  third 
section  of  this  Title,  brought  in  the  supreme  court,  if  the  plaintiff  shall 
recover  two  hundred  and  fifty  dollars  or  less,  and  more  than  fifty  dol- 
lars, he  shall  recover  costs,  only  at  and  after  the  rate  allowed  for  simi- 
lar services  in  the  courts  of  common  pieas.^ 

S  6.  If  the  plaintiff  in  an  action  for  assault  and  battery,  or  false  im-  when  no 
prisonment,  or  for  slanderous  words,  or  for  libel,  brought  in  the  su-  damacw- 
preme  court,  recover  fifty  dollars  or  less,  such  plaintiff  shall  recover 
no  more  costs  than  damages.^ 

O)  1  R.  L.  p.  346,  §  16.    (2)  lb.  p.  843,  §  1,  4  &  9.    (8)  lb.  §  I  &  4.    (4)n>.§4.    (6) 

n».  §6. 
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TTTLE^L  ^7.  If  Uie  pkinliflf  in  an  actkin  of  repkrin  brouglll  in  the  aii^K^ 
court,  recover  damages  to  the  amount  of  fifty  dollars,  or  leaB,  he  Atll 
recover  no  more  costs  ttian  damages;  unless  it  shall  appear  bj  the  q>- 
praisal  of  the  property  replevied,  that  such  property  was  worth  mote 
than  fifty  dollars,  and  less  than  two  hundred  and  fifty  dollars;  in  which 
case,  the  plaintifi*  shall  recover  costs  at  and  after  the  rate  allowed  in 
courts  of  common  pleas ;  and  if  such  property  was  worth  more  than 
two  hundred  and  fifty  dollars,  he  shall  recover  the  costs  of  the  su- 
preme court. 

Notio  kaT«  S  8.  In  all  actions  brought  in  the  supreme  court,  except  those  enii- 
^Mmn  merated  in  the  preceding  third  section  of  this  Title,  and  except  ac- 
tions of  assault  and  battery,  for  false  imprisonment,  for  sboderoos 
words  or  for  libels,  and  except  actions  of  replevin,  if  the  phmtiffdo 
not  recover  more  than  fifty  dollars,  he  shall  not  recover  any  oosIb,  un- 
less the  amount  of  his  claim  shall  have  been  reduced  by  a  sei^of 
the  defendant,  as  specified  in  the  next  section.® 

c<Mrt<  whm  S  9.  Where  the  plaintifi*  shall  recover  any  sum  in  any  court  of  re- 
*^^  cord,  he  shall  recover  costs,  if  it  appear  that  his  claim,  as  estaUitol 
at  the  trial,  exceeded  two  hundred  dollars,  and  the  same  was  reduced 
by  set-ofls ;  or  that  the  debts,  demands  and  accounts  of  both  partial 
established  on  the  trial,  exceeded  four  hundred  dollars ;  and  if  sudi 
suit  be  in  the  supreme  court,  and  the  plaintiff  recover  two  hmidrel 
and  fifty  dollars,  or  less,  his  costs  shall  be  taxed  at  and  after  the  rate 
allowed  for  similar  services  in  the  courts  of  common  pleas.^ 

CMMtra-        S  10.  If  a  cause  originally  commenced  in  any  court  of  eommon 
SSLnoQ      pleas  or  mayor's  court,  be  removed  into  the  supreme  court  bebre 
*         trial,  the  pkdntiff,  upon  a  recovery,  shall  recover  costs  of  die  supceme 
court,  together  with  the  costs  of  the  court  below,  in  case  he  would  be 
entitled  to  costs  in  the  court  below,  if  the  cause  had  not  heea  re- 
moved,® 

coMi  la  com-     S  1 1  •  lu  all  casos  other  than  those  herein  provided  for,  if  the  plain- 
^S^Xnlt*  tiff  shall  recover  in  the  court  of  common  pleas  or  mayor's  court,  judg- 
lAj  doOvf.  j^^^  f^^  ^  g^^  ^  ^^^^  ^^  damages  exceeding  fifty  dollars,  such  plain- 
tiff shall  recover  the  costs  of  that  court  and  the  fees  allowed  fiv  servi- 
ces therein. 

lb.  wh«n  My     S  12-  In  the  following  actions  prosecuted  in  any  court  of  ooniaon 
■urn^  raco   pi^^  ^^  mayor's  court,  if  the  plaintiff  recover  judgment  fiv  any 
amount,  he  shall  also  recover  costs : 

1.  Actions  of  replevin,  for  fiilse  imprisonment,  assauk  and  battery, 
slanderous  words,  libel  or  malicious  prosecutions,  and  against  execu- 
tors or  administrators,  and  against  corporations : 

2.  Actions  for  trespass  upon  land,  or  for  taking  personal  property, 
where  the  court  before  whom  the  same  shall  be  tried^  shall  certii^  tt 
their  minutes,  or  the  jury  by  whom  the  damages  shall  be 

(6)  1R.L.848,§4.    (7)Ib.§6.    (8)n>.§4. 
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\ 

shall  find  and  return  in  their  inquisition,  that  such  trespass  was  wil-  "htlb  i. 
fill  and  malicious :  v^v^fc*' 

3.  Actions  for  a  false  return,  or  for  any  other  mal-feasance  or  non- 
feasance bjr  any  ministerial  or  judicial  officer,  in  such  capacity  or 
office ;  except  such  actions  against  constables  or  marshals,  touch- 
ing their  duties  upon  process  issued  in  civil  actions  brought  in  any 
justice's  court* 

S  13.  Upon  judgment  being  recovered  in  any  court  of  common  AmoMt  or 
pleas,  or  in  any  mayor's  court,  in  the  following  cases,  the  plaintiff's  taiDcltMr 
costs,  exclusive  of  the  fees  of  officers  and  other  actual  disbursements, 
shall  be  taxed  at  the  following  sums,  and  no  more : 

1.  If  a  confession  of  judgment  be  given  before  notice  of  trial,  ten 
dollars  and  fifty  cents : 

8.  On  a  ju<^ment  by  deiault  in  debt,  ten  dollars : 

8.  On  a  judgment  by  default,  where  the  damages  are  assessed  by 
the  clerk,  thirteen  dollars  and  fifty  cents : 

4.  On  such  judgments,  when  the  damages  are  assessed  by  a  jury, 
on  a  writ  of  inquiry,  sixteen  dollars.  ^^ 

S  14.  All  the  provisions  of  law  respecting  the  recovery  of  costs  in  comnov 
the  courts  of  common  pleas,  shall  extend  to  the  court  of  common  pleas,  ^VSu     ** 
of  the  city  and  county  of  New-York.  ^ 

S  15.  When  several  suits  shall  be  brought  on  one  bond,  recogni-  ^^^""'^ 
zance,  promissory  note,  bill  of  exchange  or  other  instrument,  and"*^^^^ 
where  several  suits  shall  be  brought  against  the  maker  and  endorsers 
of  a  note,  or  against  the  drawer,  acceptors  or  endorsers  of  a  bill  of  ex- 
change; there  shall  bo  collected  or  received  from  the  defendant,  the 
costs  taxed  in  one  suit  only,  at  the  election  of  the  plaintiff,  and  in  the 
other  suits,  the  actual  disbursements  only  of  the  plaintiff  shall  be  col- 
lected or  received  from  the  defendant ;  but  this  provision  shall  not  ex- 
tend to  any  interlocutory  costs  in  the  progress  of  a  cause.^^ 

S  16.  In  all  actions  and  proceedings  in  which  the  plaintiff  would  ^hm  <<•>>»- 
be  entitled  to  costs,  upon  a  judgment  rendered  in  his  favor,  if,  after  «o^ 
the  appearance  of  the  defendant,  such  plaintiff  be.  non-suited,  discon- 
tinue his  suit,  be  non-prossed^  or  judgment  pass  against  him  on  ver- 
dict, demurrer  or  otherwise ;  or  in  case  a  plaintiff  recovers  judgment, 
but  not  a  sufficient  sum  to  entitle  him  to  any  costs;  the  defendant 
shall  have  judgment  to  recover  against  such  plaintiff,  the  full  costs  of 
the  court  in  which  the  action  shall  be,  which  shall  have  the  like  effect 
as  all  other  judgments.  ^^ 

S  17-  But  the  last  section  shall  not  extend  to  give  a  defendant  costs  betpc^ 
against  executors  or  administrators,  necessarily  prosecuting  in  the  right  £1!!^'*''^ 
of  their  testator  or  intestate,  unless  upon  special  application,  the  court 
shall  award  costs  against  them,  for  wantonly  bringing  any  suit,  or  for 

(9)lR.L.p.848,§7;Uw0ofl818,p.82,§16.    (10)Uwiofl818,p.2Bl,§ia    <U)  1 
R.L.p.6ei,§14;Lawiofl818,p.280,§6.    (12)  1 R.  L.  p.  848^  §  2,  S»  11  &  12,  fte. 
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''"^i^mT^i.      ^  ^^  Wliea  «T«ai  3«rft3iiB  ar^  maiie 

vofiU  be  indckd  ti>  ossts.  acd  one  <i3r  czccv  oc 

iyr  Tcrikt  oa  rise  tnaL  or  bw  ^odEXCBE  x 

fJem^xmH-.  or  bv  tiir  ruiEEjTf  riaoxinixz*.  »  u 

erery  penoo  io  ac4;i*c3eKL  iball  rac;jTer  bis  coco  cf  sxk,  ia  like  ■■► 

ner  as  if  jodea^cnc  baii  oe«ii  rec«kf«d  in  &TGr  ci  all  the  defieodmik'* 

^«ri«nto  J  19.  Bt:  if  snch  rersoc  be  so  acqriitied  in  ut  actmi  Iraiekl  fir 
tiK  rerorerr  oc  lami  or  the  posessioc  t&ereiHl  or  of  nTrnmre,  WMta^ 
tr^s^aoA,  or  tnscaas  oci  the  case  for  anj  iwft-feaaaace  or  md-fiaatBoe, 
and  if  the  j^cize  or  cofirt  befc-re  vhom  s^ch  trial  'sliall  be  faaly  arndi 
jxidgiusnt  shall  be  grreo,  shall  oerti^  in  the  minoies  of  theooert,  Ait 
there  was  reasonable  cacse  i^yr  making  the  person  so  aLquitlwl,  ade- 
fenlarit  in  such  action,  th^n  snch  pen*7n  shaD  not  he  entitled  to  iwk 
Ter  such  costs ;  and  no  costs  shall  be  recoTered  against  him.** 

ix  m  •rt.«r.«  2  20.  If  in  an V  action  foanded  upon  a  contract,  the  plaintiff  fifl  to 
recover  against  one  of  several  defendants  on  the  trial ;  or  ifjadpaoA 
on  a  plea  in  abatement,  or  on  demurrer,  be  rendered  in  faror  ctoat  d 
several  defendants;  or  if,  by  the  plaintiff's  discontinuing  as  to  socb 
defendant,  he  be  acquitted ;  such  defendant  shall  not  be  entitled  tDr^ 
cover  costs,  mless  a  certificate  be  given  br  the  court  befiire  whom  lb 
trial  shall  be  had  or  the  judgment  shall  be  given,  and  be  eottred  in  ttv 
minutes,  that  such  defendant  was  unnecessarilv  and  oBietstMBdilj 
made  a  party  \o  such  action. 

iUMm  tnmiu  ^21.  Wheu  anj  suit  upon  any  contract,  except  against  executors 
and  administrators,  is  settled  before  judgment,  and  the  sum  actoallj 
due  and  admitted,  does  not  exceed  the  sum  which,  upon  a  recoverj, 
would  entitle  the  plaintiff  to  costs,  no  costs  shall  be  demanded  or  re- 
ceived ;  if  the  sum  so  due  exceeds  fifly  dollars,  and  does  not  exeeed 
two  hundred  and  fifty  dollars,  no  other  or  greater  costs  shall  be  de- 
manded or  received,  than  if  such  suit  had  been  brought  in  a  court  of 
common  pleas.  ^* 
lb.  on  boiHi  S  22.  If  the  suit  be  upon  a  bond  for  the  payment  of  money  by  in- 
farmoiMy.  gt^lmonts,  thc  aggregate  of  the  instalments  due,  and  thereafter  to  be- 
come due,  shall  be  considered  the  sum  due  and  admitted,  within  the 
meaning  of  the  last  preceding  section. 

n\n%u  roftti       S  23.  Whenever,  by  the  provisions  of  any  statute,  a  plaintiff  shall 
JIf  ifoubS^  be  entitled  to  recover  double  or  treble  the  damages  assessed  by  a  joiy^ 
•mtfw,    .  j^  ^^^j^  damages  so  doubled  or  trebled,  as  the  case  may  be,  entitled  Mm 
to  recover  costs,  he  shall  recover  single  costs  only  in  such  suit,  ex- 
cept in  cases  otherwise  specially  provided  for  by  law. 

(ld)lR.L.p.843,§2.    (14)  lb.  10.    (16)  lb.  3I7»  §  21. 
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S  S4.  In  the  following  actions,  if  judgment  be  rendered  fbr  the  de-  titlk  i. 


fendant,  upon  verdict,  demurrer,  non-suit,  tum-ftoBy  discontinuance  of 
the  plaintiff  or  otherwise,  in  any  action,  certiorari^  writ  of  error  or  roctTvaring 
other  proceeding,  such  defendant  shall  recover  the  amount  of  his  tax-  ud  m^  bajr 
ed  costs,  and  one-half  thereof  in  addition : 

1.  In  actions  against  public  officers  appointed  under  the  authority  ^ 
of  this  state,  or  elected  by  the  people ;  or  against  any  person  special- 
ly appointed,  according  to  law,  to  execute  the  duties  of  such  public 
officer;  for  or  concerning  any  act  done  by  such  officer  or  person,  by 
virtue  of  his  office,  or  for  or  concerning  the  omission  by  such  officer 
or  person,  to  do  any  act,  which  it  was  his  official  duty  to  perform : 

%.  In  actions  against  any  other  person,  for  doing  any  apt  by  the 
commandment  of  such  officers  or  persons,  or  in  their  aid  or  assistance, 
touching  the  duties  of  such  office  or  appointment : 

8.  In  actions  against  any  person,  for  taking  any  distress,  making 
any  sale,  or  doing  any  other  act,  by  authority  of  any  statute  of  this 
8tate,*« 

225.  When  double  or  treble  costs  shall  be  awarded  to  any  defen- To  whom 
dant,  the  same  shall  be  deemed  to  belong  to  such  defendant ;  and  the  b^ioog.^ 
counsellors,  attornies  and  other  officers,  who  may  have  rendered  any 
services  in  such  action  to  such  defendant,  and  the  witnesses  and  ju- 
rors in  such  action,  shall  be  entitled  to  receive  and  retain,  only  the 
single  costs  allowed  by  law,  for  their  services  respectively. 

0  26.  When  there  shall  be  several  issues  joined  in  any  cause,  and  cmt*  wb«ra 
a  verdict  shall  be  rendered  for  the  plaintiff  on  one  or  more  of  them,  !!ils,  &c. 
and  for  the  defendant  on  another,  if  the  plaintiff  obtain  judgment  upon 
the  whole  record,  costs  shall  be  awarded  as  follows : 

1.  When  the  substantial  cause  of  action  was  the  same  in  each  is- 
sue, the  plaintiff  shall  recover  the  costs  on  those  issues  which  were 
found  for  him,  and  shall  not  be  liable  to  the  defendant  for  the  costs 
of  the  issue  which  shall  have  been  found  for  such  defendant : 

%.  When  there  arc  two  or  more  distinct  causes  of  action,  in  sepa- 
rate counts,  the  plaintiff  shall  recover  costs  on  those  issues  which  are 
found  for  him ;  and  the  defendant  on  those  which  are  found  in  his  fa- 
vor, 

S  27.  If  judgment  be  rendered  for  the  defendant,  upon  the  whole  re-  ib. 
cord,  the  costs  of  the  issues  which  may  have  been  found  for  the  plain- 
tiff, shall  not  be  allowed  to  either  party. 

S^,  When  judgment  shall  be  rendered  in  favor  of  a  defendant,  on  general 
upon  general  demurrer,  to  one  or  more  counts  in  a  declaration,  and  '***""^'* 
the  plaintiff  shall  have  judgment  on  other  counts,  on  demurrer,  on  ver- 
lict  or  by  default,  the  defendant  shall  be  allowed  his  costs  upon  such 
judgment  in  his  favor. 

(16)lR.L.p.  lfiS,^l. 
TOL.  II.  78 
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TiTLCi.      S  S9.  When  judgment  aball  be  rendered  for  a  defendant  on  apha 
of  misnomer  in  abatement,  no  costs  shall  be  allowed  to  either  par^. 


(Jfi  pl«aof 

uiiwMMr.  ^  3Q^  When  judgment  shall  be  rendered  upon  a  confieasion,  iddi- 
ont  any  action  brought,  costs  shall  be  recovered,  as  in  other  cases ; 
except  that  if  the  sum  actually  due,  or  the  sum  actually  intended  to 
be  secured,  shall  not  exceed  fire  hundred  dollars,  the  plaintiff's  and 
defendant's  costs  together,  shall  not  exceed  ten  dollars ;  and  if  sndi 
sum  do  not  exceed  fifty  dollars,  no  costs  whatever  shall  be  reoom- 
ed.'^ 

^jjU  5  re-      5  S 1 .  If  upon  a  writ  of  error,  the  judgment  be  reversed,  the  plain- 
jndffiaeuL     ^g*  Jq  error  diall  recover  costs ;  unless  in  such  judgment  a  new  trial 
be  ordered,  in  which  case,  the  costs  on  such  reversal  diall  be  io  the 
discretion  of  the  court     If  a  judgment  be  reversed  in  part,  and  affirm- 
ed in  part,  costs  shall  be  awarded  to  either  party  in  the  discndon  of 
the  court*® 
ib.aiKidAm.      $  32.  If  upon  such  writ,  the  judgment  be  affirmed,  or  the  writ  be 
finuMmcm,   '  discoutinued  or  quashed,  or  the  plaintiff  in  error  be  non-suited,  the  de- 
fendant in  error  shall  recover  costs ;  and  also  damages  for  the  deky 
and  vexation,  to  be  assessed  in  the  discretion  of  the  court,  before  wbn 
the  writ  was  returnable.** 

lb.  double  S  SS.  If  the  judgment  so  affirmed  was  rendered  after  verdict,  the 
defendant  in  error  may  recover  twice  the  amount  of  his  taxed  bill  of 
costs,  in  the  discretion  of  the  court^ 

NotproMcnu     ^  84.  The  court  to  which  any  writ  of  error  may  be  retnmabfe,  or 

iDg  wnl  of «-  1  .   t  I  1  • 

ror  or  apiMti.  to  which  any  appeal  may  be  made,  may  award  costs  against  me  party 
neglecting  to  file  such  writ,  or  the  transcript  of  the  record  intended  to 
be  removed  thereby,  or  neglecting  to  file  such  appeal  and  the  pkad- 
ings  and  the  proceedings  appealed  from,  according  to  the  rules  of  the 
court;  and  may  also  award  costs  against  either  party,  for  any  disooD- 
tinuance  or  default 

onapi>e.iUto     ^  35.  Uoon  appodk  from  surrosrate's  courts  to  the  court  of  chance- 

conrtofer-  t  %     /*  i  l 

ronoichau-  fy  and  upon  appeals  from  the  court  of  chancery  to  the  court  for  the 
correction  of  errors,  costs  shall  be  paid  by  the  appellant  or  letfOOr 
dent,  as  shall  be  directed  by  the  court  to  which  Uie  appeal  is  made; 
and  upon  £iffirming  any  decree,  or  upon  the  appeal  being  disoonUmifid 
or  quashed,  the  court  may,  in  its  discretion,  award  damages  for  die 
delay  and  vexation  caused  by  such  appeal.** 
On  roiintoi  $  36.  Whcnevcr  a  cause  shall  be  noticed  for  trial,  and  such  notice 
Mc«  ortriaL  shall  be  countermanded,  the  defendant  shall  be  entitled  to  all  the  costs 
actually  incurred  by  him  previous  to  the  service  of  such  counter- 
mand.^ 

Illiwi'I«cu       ^  ^'^'  '^  ^^^^  against  executors  and  administrators,  in  which  the 
toi»,  fcc.      plaintiff.shall  recover  costs,  the  judgment  shall  be,  that  such  costs  be 

(17)  Lawi  of  1818,  p.  ^  ^^."(isrrarL.  p  346,  §  13.    (19)  lb.  §  12;  IS  a  W.   W 
lb.  §  14.    (21)  lb  p.  134,  ^  8.     (22)  lb  p  326,  §  8. 
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collected  of  the  assets  of  the  deceased;  unless,  in  the  cases  provided  title  h. 
for  in  the  third  Title  of  the  sixth  Chapter  of  the  Second  Part  of  the  ^^^'v^^^ 
Revised  Statutes,  the  court  shall  award  such  costs  to  be  paid  by  the" 
executors  or  administrators. 

S  38.  In  all  civil  suits  and  proceedings,  by  or  in  the  name  of  the  Lubuity^r 
people  of  this  state,  instituted  by  any  officer  duly  authorised  for  that  for  mm!!!* 
purpose,  and  not  brought  on  the  relation  of  any  citizen,  the  people  ism  ante  fh 
shall  be  liable  for  costs  in  the  same  cases,  and  to  the  same  extent,  as  u,^'^]'^ 
if  such  suit  or  proceeding  was  instituted  by  an  individual. 

S  39.  '^yhere  a  suit  or  proceeding  shall  be  instituted  in  the  name  Bdatoniii. 
of  the  people  of  this  state,  on  the  relation  of  any  citizen,  such  relator     *''***^ 
shall  be  liable  for  costs,  in  the  same  cases,  and  to  the  same  extent,  as 
if  such  suit  or  proceeding  had  been  commenced  in  his  own  name. 

S  40.  Upon  refusing  an  alternative  or  a  peremptory  mandamus.  R«fu«inf 
the  court  may  award  costs  to  be  paid  by  the  party  applymg  for  such 
mandamus. 

S  41.  Whenever  a  peremptory  mandamus  shall  be  granted  upon  onnunt^ 
the  coming  in  of  a  return  to  a  previous  mandamus^  without  any  issue  mJd^u*. 
of  &ct  or  of  law  being  joined  upon  such  return,  the  court  shall  award 
costs  to  the  relator  in  the  same  manner  as  if  such  peremptory  manda- 
mus had  been  awarded  upon  a  judgment  on  demurrer  to  such  return, 
unless  it  shall  appear  on  such  return  that  there  was  some  reasonable 
excuse  for  not  having  done  the  act  required. 

S  42.  In  proceedings  by  attachment  to  enforce  or  protect  the  civil  co«t«  on  ot. 
rights  and  remedies  of  parties,  or  for  the  non-payment  of  any  sum  of 
money,  costs  shall  be  awarded  to  be  paid  by  the  offending  party. 

S  43.  If  such  attachment  be  issued  by  the  supreme  court,  and  the  Howeitimat 
amount  to  be  collected  thereon,  or  the  fine  or  other  sum  ordered  to  be  ^ 
paid,  exceed  two  hundred  and  fifty  dollars,  such  costs  shall  be  taxed 
at  the  rate  allowed  for  services  in  the  supreme  court ;  if  such  sum  be 
two  hundred  and  fifty  dollars  or  less,  such  cost^  shall  be  taxed  at  the 
rate  allowed  for  services  in  a  court  of  common  pleas. 

S  44.  Where  any  action  shall  be  brought  in  the  name  of  another,  guiubyu- 
by  an  assignee  of  any  right  of  action,  or  by  any  person  beneficially  in-  '^'"^^  ^' 
terested  in  the  recovery  in  such  action,  such  assignee  or  person  shall 
be  liable  for  costs  in  the  same  cases  and  to  the  same  extent,  in  which 
a  plaintiff  would  be  liable ;  and  the  pajrment  of  such  costs  may  be  en- 
forced by  attachment 


TITLE  II. 

OF  SECURITY  POR  THE  PAYMENT  OF  COSTS. 

Sbc.  1.  In  wlMt  etflcf  defendmot  may  require  ceewity  for  eotti. 

2.  Alio  when  phuntiff  beeomei  Bon-retideat,  fte.  Hfter  niit  brought. 
8.  Order  tot  leeiirity,  bow  nd  by  whom  to  be  wide. 
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TITLE  2  ^*^'  ^  ^^^ourity  bow  to  W  glfCB. 

\0-,u-^j  ft*  f^iUoff  •>'  DoUee;  csMpCioa  to  raretics. 

a  SoretiM  how  to  JMtify;  ofd«  how  dbclMffgid. 

7.  Attorney  for  pkhrtSffwhoBlfaMo  for  ootts. 

8.  Attonoy  how  rtUored  from  hit  liability. 

whm  MMk      Si*  When  a  suit  shall  be  commeuced  in  any  ooart, 
^XZJSSi,^       1  •  For  a  plaintiflf  not  residing  within  the  jurisdiction  of  soch  oout ; 
or  for  several  plaintifTs,  who  are  all  non-resident :  or, 

9.  For  •or  in  the  name  of  the  trustees  of  any  debtor :  or, 

8.  For  or  in  the  name  of  any  person  being  insolvent,  who  shall 
have  been  discharged  from  his  debts,  or  whose  person  shall  have  beeD 
exonerated  from  imprisonment,  pursuant  to  any  law,  fi>r  the  coDectioo 
of  any  debt  contracted  before  the  assignment  of  his  estate ;  or, 

4.  For  or  in  the  name  of  any  person  committed  in  execotioo  far  a 
crime:  or, 

6.  In  the  name  of  any  infant  whose  next  friend  has  not  given  secu- 
rity for  costs : 

The  defendant  may  require  such  plaitftilT  to  file  security  ibr  tbe 
payment  of  the  costs  that  may  be  incurred  by  the  d^ndant,  in  such 
suit  or  proceeding. 

II.  »nrr  >uii      S  3.  If,  after  the  commencement  of  a  suit,  the  plaintiff  riian  b^ 

'""''  '^       come  a  non-resident,  or  all  the  plaintiiis  shall  become  non-resident,  or 

insolvent  and  be  discharged  or  exonerated  as  aforesaid,  or  be  sentenced 

to  state  prison  for  any  term  less  than  for  life,  the  defendant  may  abo 

require  such  security  to  be  filed. 

ordffr  for  «r.      S  3.  Tho  ordor  to  file  such  security,  and  that  all  proceediogs  on  the 

'"'"^         part  of  the  plaintiff  be  stayed,  until  such  security  be  filed  and  die 

sureties  shall  justify  if  excepted  to,  may  be  made  by  die  court  m 

which  tlie  action  is  pending,  or  by  any  judge  thereof  in  vacation,  upon 

due  proof,  by  affidavit,  of  the  facts  entitling  such  defendant  thereto. 

iiow  to  imi        S  4.  Such  security  shall  be  given  in  the  form  of  a  bond,  in  a  pe> 
'"^'"'         nalty  of  at  least  two  hundred  and  fifty  dollars,  with  one  or  more  suffi- 
cient sureties,  to  the  defendant,  conditioned  to  pay,  on  demand,  all 
costs  that  may  be  awarded  to  the  defendant  in  such  suit 

FiUnx,  iLc. ;      S  6.  It  shall  be  filed  with  a  clerk  of  the  court,  and  notice  thereof  be 
IIkS^!'  *"  given  to  the  defendant,  or  his  attorney.     Within  twnenty  days  aflier  tbe 
service  of  such  notice,  the  defendant  may  except  to  the  suflSciencyof 
the  sureties,  by  giving  notice  of  such  exception  to  the  plaintiflPs  at- 
torney. 

jmiifyiD^ij      S  6.  Within  twenty  days  after  such  notice  of  exception,  the  sure- 
■urwiiM,    .  ^.^^  ^j^^ji  jug^ify^  tjy  gjj  aflidavit  that  they  are  worth  double  the  penalty 

of  such  bond,  over  and  above  all  debts ;  of  which  aflddavit,  a  copf 
shall  be  served  on  the  defendant,  or  his  attorney.  Such  jostificatioa 
shall  operate  to  discharge  the  order  to  stay  proceedings. 

LUbiiiiy  for      S  7.  In  the  cases  in  which,  according  to  the  provisiiMis  of  this  Title, 
^y, "     a  defendant  at  the  commencement  of  a  suit,  shall  be  entitled  to  raquiie 
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Becurity  for  costs,  the  attorney  for  the  plaintiff  shall  be  Uabk  for  sach  tttlki. 
costs,  to  an  amount  not  exceeding  one  hundred  dollars,  until  security  ^<^^>^^^ 
therefor  be  filed,  as  herein  provided,  whether  such  security  shall  have 
been  required  by  the  defendant  or  not. 

S  8.  Such  attorney  may  relieve  himself  firom  such  liability,  by  filing  h^^^SJIJ^. 
security,  and  the  sureties  therein  justifying,  if  excepted  to,  as  herein 
provided,  without  being  required  to  do  so  by  the  defendant,  and  by 
giving  notice  thereof  to  such  defendant,  or  his  attorney. 


TITLE  in. 

OF  THE  FEES  OF  CERTAIN  OFHCERS. 

8Ee.  1.  Cleik*!  fees  in  the  eoiurt  forUie  tfial  of  impaaeluDflntfl. 
2.  Clerk's  fee«  in  the  court  for  the  eorrection  of  enon. 
8.  Crier's  feet  in  that' eoort. 

4.  Covniel  fees  in  same  court. 

6.  Solicitors'  fees  on  appeals. 

5.  Attomies'  fees  on  writs  of  error. 

7.  Masters' fees  in  eoart  of  chancery. 

8.  Fees  of  circuit  judges  in  that  court. . 

9.  Fees  of  the  examiner. 

10.  Fees  of  commissioners  to  take  testimony. 

11.  Fees  of  register  and  assutant-register. 

12.  Fees  of  cleiks  in  chancery. 

IS.  Fees  of  sergeants-at-aims;  sh«ri£b  when  to  htYt- 

14.  Fees  of  coonsellors  in  chancery. 

15.  Fees  of  solicitors. 

IS.  Fees  of  circuit  judges,  eommissioiienyfte.  in  snpfaneeoait. 
17.  Fees  of  counsellors  in  supreme  court. 
IS.  Fees  of  attomies  in  supreme  court. 

19.  Fee  to  be  taxed  for  only  one  counsel,  attorney.  See. 

20.  Actwd  disbursements,  when  to  be  turad. 

21.  Fees  for  issue  roll  abolished;  when  allowed  for  recognisance  roll- 

22.  One  circuit  roll  only  to  be  allowed. 

'28.  Fees  of  first  judge  in  common  pleas. 

24.  Becocder's  fees  in  mayor's  courts. 

.^   26.  Daily  pay  to  county  judges  for  attendance, 

26.  Fees  to  judge  or  oflieer  doing  the  senrice.  » 

27.  Attomies'  fees  in  common  pleas  and  mayor's  courts. 
2B.  Fees  to  oflicers  for  particular  senrices. 

29.  Fees  of  justices  of  the  peace  in  special  cases. 

80.  Fees  of  supreme  court  and  county  cleriLs  and  of  other  clerks. 

81.  Crier's  fees  in  the  diSerent  courts. 
^  82.  Fees  of  surrogates. 

88.  Witnesses'  fees. 

84.  Snnreyors' fees. 

85.  Fees  of  commissioners  in  partition. 

86.  Feetofrefereet. 

87.  Fees  to  jurors;  when  and  how  allowed  daily  pay. 
8S.  Sheriffs'  fees  in  all  cases. 

^  89.  Fees  of  coroners. 

49.  Fses  of  coastahles  la  special  eases. 

41.  Fees  of  notaries  public. 

42.  Fees  of  canal  commissioners,  &c. 
48.  Fees  for  publishing  inaolrent  notices. 

44.  Manner  in  which  they  may  be  published. 

45.  Fees  for  pubUshing  any  legal  adrertisement. 

46.  If  printers  in  county  refuse,  state  printer  to  pnbUsb. 

47.  When  to  be  published  in  any  newspaper. 
4&  WlMS  pidiliMtiott  to  be  wholly  dispensed  with. 
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^^V^^  ^'  NodeemeeitafaicaielobeMrrBdloB 

51.  Feet  of  tttMBey-gcMnL 

For  the  following  services,  hereafter  done  or  peifaimed  in  the  »- 
veral  courts  of  law  and  equity  in  this  state,  by  the  oflbsen  Aereof^  cr 
in  any  proceeding  authorised  by  law,  the  fbllowiog  fees  dmSL  be  al- 
lowed.«« 

nr  TRK  COURT  FOR  THX  TRIAI.  OF  IlfFBACHMnm. 

ciwkifttfc      S  h  The  ClerV$  Fees. 

For  reading  and  filing  articles  of  impeachment,  twenty-five  carts: 

For  summoning  members  to  organize  the  court,  five  dollars: 

Entering  the  sentence  of  the  court,  one  dollar : 

And  for  reading  and  filing  any  petition,  answer,  a£Bdayit  or  other 
paper ;  for  drawing  and  entering  rules  and  orders,  entering  defindti, 
engrossing  pleadings,  orders  or  papers ;  the  same  fees  as  are  heraD 
after  allowed  to  him  as  clerk  of  the  court  for  the  correction  of  enon : 

And  for  any  service  rendered  by  him,  for  which  no  provisioD  sbD 
be  made  by  law,  such  fee  as  the  court  shall  direct 

IN  THB  COURT  FOR  TSK  CORRKCTIOIT  OF  KRaORS. 
laeoartof  S  2.    ClefJk'S  FttS. 

•rr©rt,cierk'i     p^^  drawiug  a  Writ  of  error,  or  other  process  issued  under  the  seal  of 
the  court,  twenty  cents  for  each  folio : 

For  engrossing  the  same,  ten  cents  for  each  folio : 

Affixing  the  seal  to  any  process  or  proceeding  of  the  court,  fiAj 
cents : 

For  filing  and  reading  every  petition  of  appeal,  twenty-five  cents  : 

Reading  and  filing  the  answer  to  every  such  petition,  twenQr-fife 
cents: 

Filing  the  papers  and  proceedings  sent  at  one  time  from  the  oourt 
of  chancery,  fifty  cents : 

Reading  and  filing  a  writ  of  error,  the  return  thereto,  and  the  tran- 
script annexed,  forty  cents : 

Reading  and  filing  every  petition  relating  to  any  proceedings  befiire 
the  court,  twenty-five  cents : 

Reading  and  filing  every  affidavit,  or  other  paper  or  prooeedii^  in 
the  cause,  ten  cents : 

Entering  the  appearance  of  all  the  respondents  to  an  appeal,  wbfiD 
they  all  appear  at  one  time,  twenty  cents ;  and  ten  cents  for  eidi  re- 
spondent appearing  at  a  difierent  time : 

Drawing  every  rule  or  order,  twenty  cents  for  every  folio : 

Entering  every  rule  or  order,  twenty  cents,  and  ten  cents  for  each 
folio  more  than  two : 

Certified  copy  of  every  such  rule  or  order,  and  of  all  papers,  plead- 
ings and  proc^ings  filed  with  him,  ten  cents  for  each  folio : 

(28)  Thii  Title  ia  a  reTuion,  with  tome  Tarintioiii  md  additioiuiy  of  llie  fiiflowiBS 
2R.  L.  p  8,§1;  Lawf  of  1818.  p.  288, p.  278, § 4, 6, S, 9 to  19;  iaU,p.fl8,f  S; 
288»  $  llD 2;  1828, p. 419, § 6, 8, 11, 14,  Iff,  85;n824,  p. 46;  1887,  p.  MS. 
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Entering  every  appearance  or  de&ult  of  the  appellant  or  plaintiff,  TrrLK  9. 
or  (^  the  defendant,  or  the  de&ult  of  a  reqiondent,  twenty  cents :       '^'^"^^^^ 

Drawing  every  decree  or  sentence  upon  an  appeal,  twenty  cents 
for  each  folio : 

Entering  the  same,  ten  cents  for  each  folio : 

Drawing  every  judgment  of  affirmance  or  reversal,  every  order  to 
quash  a  writ  of  error  or  to  discontinue  the  same,  twenty-five  cents, 
and  ten  cents  for  each  folio  more  than  two : 

Entering  every  such  judgment  or  order,  twenty-five  cents,  and  ten 
cents  for  each  folio  more  than  two: 

Engrossing  every  remittitur  to  be  sent  to  the  court  of  chancery  or 
to  the  supreme  court,  ten  cents  for  each  folio : 

Every  certificate  given  by  him  on  request,  relative  to  any  matter 
in  any  cause,  twenty-five  cents ;  but  such  charge  shall  not  be  made 
for  certifying  any  paper  to  be  a  copy : 

For  tuung  a  bill  of  costs,  one  dollar. 

S  8.  Crier^$  Fees.  ib.  eryer'i 

For  each  appeal  filed,  and  (oar  each  cause  in  which  a  writ  of  error  ^'^ 
•hall  be  brou^t,  fifty  cents. 

04.  Counsel  Fees.  ib-eoooMi 

Retaining  fee,  three  dollars  and  seventy-five  cents,  to  one  counsel  '^' 
only: 

Perusing,  amending,  and  signing  every  petition  of  appeal,  and  eve- 
ry answer  to  a  petition  of  appeal,  two  dollars  and  fifty  cents : 
'  Perusing  and  amending  every  other  petition  to  the  court,  in  a  case 
where  an  appeal  is  pending,  or  in  which  a  writ  of  error  shall  have 
been  brought,  one  dollar  and  twenty-five  cents : 

Perusing,  amending  and  settling  every  special  pleading,  entry  or 
order,  one  dollar  and  fifty  cents : 

Attending  the  court  to  make  or  oppose  a  motion,  or  to  present  or 
oppose  a  petition,  one  dollar  and  twenty-five  cents : 

Arguing  every  special  motion  or  petition,  two  dollars  and  fifty 
cents: 

Arguing  every  cause,  or  attending  for  such  argument  pursuant  to 
notice,  three  dollars  and  seventy-five  cents : 

But  the  foregoing  fee  shall  be  allowed  only  to  one  counsel  on  each 
side,  who  shall  have  been  actually  employed  and  rendered  the  servide 
charged. 

S  5.  Solicitor's  Fees,  on  Appeals.  ib.««i.cuo. . 

Retaining  fee,  three  dollars :  ****• 

For  drawing  and  engrossing  every  necessary  paper,  proceeding  or 
pleading,  and  for  serving  all  necessary  notices,  and  notes  of  issues, 
the  same  fees  as  are  allowed  for  similar  services  in  the  court  of  chan- 
cery: 


■ElUED  ST  ATTTZS  OT  |] 

iv  km 

at  «iHBdi  sock  fl|;pMa»  !•  a  frti- 
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Fair  cofiv  iir  dK  primiv*  aen  coa  iir 
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F4r  the  cxpciuv  of  printiarr  ck«  i«m  actaailT  pul  ilmcftr 
0<-4aiiinig  the  remitntar,  mmj  ummtEmg  the  cot  at  < 


AuhmSb^  OB  tke  laiisnw  of' 

AfiHirfinf  cooDoel,  or  the  clerk,  wiik dnis  of decraai  lad  «ien; 
altendiiig  the  coon  oa  special  mnrk— ,  mi  mt  iko  aigonoot  of  i 
cause,  and  drawiBg  bne£i  oa  sock  maciaos  or  argomeiil,  tke  ams 
Seco  m  aie  albwed  fi)r  simibr  aenrkes  in  the  ooyrt  of  ckaaoHy. 

_  S  6.  J/lormeo' /Vea,  o»  fFriCf  o/ fJrror. 

Retaining  fee,  tkree  cfelbis  and  fiftjr  cents : 
For  drawing  and  copies  of  everj  neccwinr  paper,  prooeediiig  or 
pleadii^,  and  tor  aenring  all  neceaaarj  noiices  and  DoteB  of  mm^ 
tor  entering  all  rales,  for  all  ordinary  nxitions,  for  attendaiioe  tonvb 
or  oppose  a  qiecial  motioa,  for  the  argument  of  such  special  motioo, 
for  the  argument  on  the  bearing,  for  brie6  on  such  moliooi  and  keu^ 
ing,  and  for  attendance  on  the  taxation  of  costs,  the  same  fees  as  are 
aUowed  for  similar  services  in  the  supreme  court : 

Attending  each  counsel,  not  exceeding  two,  far  their  8q;natoreito 
a  certificate  to  obtain  a  writ  of  error,  seventy-fiye  cents: 

Drawing  a  case  for  the  court,  twentj-five  cents  for  each  folk) : 
Copy  for  counsel  to  sign,  six  cents  for  each  folio : 
Attending  each  counsel,  not  exceeding  two,  for  their  signaturei  to 
such  case,  seventj-five  cents : 

Fair  copy  for  the  printer,  ten  cents  for  each  folio : 
Superintending  the  press  and  correcting  the  proof  sheets,  five  dol- 
lars: 
For  the  expense  of  printing,  the  sum  actually  paid  therefor : 
Obtaining  the  remittitur,  and  attending  the  supreme  court  there- 
with, one  dollar. 

IN  THE  COURT  OF  CHANCERY. 

Ill  rouri  of       S  7.  Master^a  Fees. 

rhaiirxry, 

niMiflr*.  \av^      Por  signing  every  sununons  for  a  witness  or  party  to  attend  hiOy 
twelve  cents : 

For  attendance  at  the  time  and  place  assigned  for  hearing,  and  ad- 
journing the  same  at  request  or  upon  reasonable  causjB,  one  ddlar : 
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Attendance  and  hearing  every  wrgument  upon  any  matter  referred  tttle  3. 
to  him,  wfaen-litigaled,  three  dollars ;  and  when  he  proceeds  ex  parte^ 
one  dollar: 

Attendance  and  settling  his  report  after  argument,  if  both  parties 
attend  and  litigate  the  same,  three  dollars ;  if  he  proceeds  ex  partej 
one  dollar : 

Taking  an  account  of  what  is  due  on  every  mortgage,  and  the  se* 
curity  accompanying  the  same,  (if  any,)  one  dollar : 

Drawing  every  report  in  pursuance  of  an  order  of  reference  to  him, 
(exclusive  of  schedules,)  for  every  folio,  twenty  cents : 

Drawing  all  schedules  to  be  annexed  to  reports,  for  every  folio,  ten 
cents: 

Copies  of  reports  and  schedules  to  be  filed,  for  every  folio,  ten 
cents: 

Copies  of  reports  and  schedules,  and  all  other  proceedings  furnish* 
ed  by  the  master  to  the  parties  upon  request,  for  every  folio,  six 
cents: 

Examining  into  the  circumstances  of  sureties  required  in  any  case, 
and  certifying  his  opinion  to  the  chancellor,  one  dollar : 

Appointing  any  person  to  appear  as  next  friend  for  any  infant, 
twenty-five  cents : 

Inqiecting  and  examining  an  infant  or  infants  who  want  guar* 
dians  appointed;  inquiring  who  are  willing  to  become  guardians, 
and  into  their  competency ;  the  proposed  security,  and  the  compe- 
tency thereof;  and  certifying  the  facts  to  the  chancellor,  three  dol- 
lars ;  bat  when  application  is  made  in  behalf  of  several  infants  by  one 
petition,  no  additional  charge  to  be  made  x 

Taking  the  testimony,  and  certifying  the  same,  tmd  his  opinion 
thereon  to  the  court,  incases  of  adultery,  five  dollars : 

Marking  every  exhibit  produced  before  him,  on  a  reference,  with 
the  title  of  the  cause,  and  signing  the  same,  six  cents : 

Drawing  every  advertisement  or  public  notice  of  the  sale  of  pro- 
perty to  be  sold  by  him,  fifly  cents ;  and  for  every  copy  of  such  ad« 
vertisement  to  be  printed  or  posted  up,  twenty  cents : 

Attending  at  the  time  and  place  of  sale  of  property  by  him,  and  ad- 
journing the  sale  at  the  request  of  the  parties,  for  good  cause,  or  by 
order  of  the  court,  one  dollar : 

Every  deed  of  real  estate  sold  by  him  under  a  decree  or 'order, 
when  prepared  by  him  at  the  request  of  the  parties,  five  dollars : 

Signing  and  acknowledging  a  deed  for  property  sold  by  him,  when 
prepared  by  another  person,  seventy-five  cents : 

Settling  the  form  of  a  deed  to  be  executed  under  his  direction  by 
a  third  person,  under  a  decree  or  order,  one  dollar  and  fifly  cents : 

Settling  the  form  of  an  assignment  of  bonds,  mortgages,  or  other 
eecurities  to  be  assigned  under  a  decree  or  order,  one  dollar: 

vox.,  n.  70 
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tm«  a      Penuing  a  bill  or  petition  for  an  injunction  or  n&^xmit^  and  aUonr- 
^■^^^^^  Ing  or  refusing  the  writ,  one  dollar  and  twen^-five  oents: 

Superintending  and  certifying  the  payment  of  money,  when  paid 
under  his  direction,  by  a  decree  or  order,  two  dollars;  but  no  fee  to 
be  allowed  for  the  payment  of  nK>ney  arising  from  sales,  to  a  party  io 
the  suit,  or  into  the  court : 

Taking  and  reducing  to  form  in  writing,  every  recognizance  eltfe^ 
cd  into  before  him,  by  order  of  the  court,  fiAy  cents: 

Taxing  every  bill  of  costs,  including  the  bills  of  the  dififerent  o& 
cers  of  tlie  court,  and  reporting  the  amount  taxed,  if  upon  special  mo- 
tion, fifty  cents;  if  in  a  cause  before  decree  has  passed,  one  dollar;  if 
after  a  decree,  one  dollar  and  fifty  cents : 

And  when  a  master  is  authorised  to  advertise  in  newqmpmv  pro- 
perty for  sale,  or  for  parties  to  come  before  him  and  prove  debts,  or 
exhibit  claims,  he  shall  be  allowed  for  printer^s  bills,  according  to  the 
legal  rate  of  advertising  in  such  papers,  what  he  shall  actnally  pay; 
and  where  monies  are  ordered  to  be  put  out  by  a  master,  and  whoe 
an  estate  is  sold  by  a  master  under  an  order  or  a  decree,  the  master 
shall  be  allowed  all  necessary  disbursements  actually  paid  by  him,  and 
such  allowance  by  way  of  commissions,  as  the  chancellor  shall  judge 
reasonable,  after  notice  given  to  the  party  to  be  charged  therewith,  bat 
not  to  exceed  the  sum  of  twenty  dollars : 

When  a  master  shall  take  an  account  of  an  estate,  or  of  an  admin- 
istration thereof,  or  an  account  between  partners  in  trade,  or  shall  tebs 
any  other  account,  under  a  decree  or  order,  not  included  in  the  fore- 
going provisions;  or  when  extra  services  shall  be  rendered  by  any 
master,  in  taking  or  stating  an  account ;  the  chancellor  may  make  a 
finiher  allowance  beyond  the  fees  herein  specified,  as  under  the  cir- 
cumstances may  bo  just  and  reasonable,  upon  notice  to  the  party  to  be 
charged  therewith. 

n».  eireoii        S  8.  Fces  of  Circuit  Judges. 

^^  For  performing  any  service  which  might  have  been  performed  hj 

a  master  of  the  court,  the  same  fees  as  are  herein  allowed  to  a  master 

for  such  service. 

ib-Mamio.       S  9.  Fees  of  the  Examiner. 

For  taking  the  deposition  of  every  witness,  twenty  cents  for  each 
folio: 

Engrossing  a  fair  copy  for  the  witness  to  sign,  twelve  cents  for  each 
folio : 

Certifying  every  exhibit  shown  to  a  witness  on  his  examinatioo, 
twenty-five  cents : 

Copies  of  all  depositions,  exhibits,  and  interrogatories,  when  requir- 
ed, six  cents  for  every  folio  : 

Attending  court  with  the  original  depositions  or  exhibits,  by  its  or- 
der, or  on  the  request  of  either  party,  one  dollar. 
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S  10.  Fees  of  Cammisaioners.  tvtlz  % 


The  persons  to  whom  any  commission  shall  be  issued  to  take  testi- 
aiooj  in  any  cause  or  matter  pending  m  any  court  of  equity,  shall  be  nonea*  ft«ti 
entitled  to  receive  the  same  fees  as  herein  allowed  to  examiners/and 
DO  Other,  either  as  a  daily  compensation  or  otherwise. 

8  11-  Feee  of  the  Register  and  Assistant-Register.  ib.regt«ter 

For  drawing  any  common  order,  order  by  consent,  special  order  or  tefUtar. 
decree,  when  requested,  twenty-five  cents  for  each  folio: 

Entering  any  order,  decree  or  proceeding,  in  the'minutes,  for  every 
folio,  twelve  cents: 

Engrossing  every  decree  to  be  signed  by  the  chancellor,  for  every 
folio,  fifteen  cents : 

Exemplifying  upon  request,  under  seal  of  the  court,  any  paper  or 
proceedings,  for  every  folio,  twelve  cents : 

fhcamining  and  signing  every  final  decree,  and  attending  the  chan- 
cellor with  the  same  and  obtaining  his  signature  thereto,  one  dollar : 

Filing  any  paper,  six  cents;  and  no  additional  charge  shall  be 
made  for  reading  or  marking  any  paper  filed  by  him : 

For  reading  and  marking  any  paper  notfiled  by  him,' ten  cents : 

Certified  copies  of  papers  or  proceedings,  for  every  folio,  nine 
cents : 

Every  other  certificate,  twenty  cents,  but  no  certificate  to  be  al- 
lowed diat  a  paper  is  a  copy,  for  the  copying  of  which  he  shall  be 
paid: 

Filing  notes  of  the  issue  in  each  cause,  and  entering  the  cause  ob 
the  calendar  for  hearing,  for  the  court  and  the  parties,  twenty  cent3 ; 

Entering  any  attachment  or  other  process  awarded  by  the  court,  or 
any  amerciament,  twenty  cents : 

Entering,  by  order  of  the  court,  every  appearance  on  process  of 
contempt,  twelve  cents : 

Searching  the  minutes,  files,  dockets  of  decrees,  or  accounts  of  the 
court,  for  each  year,  six  cents ;  but  no  search  to  be  allowed  for,  when 
the  pleading,  entry  or  proceeding  searched  for  is  to  be  engrossed  or 
filed,  or  copied  at  the  request  of  a  party  and  paid  for,  or  to  perfect  the 
proceedings  of  the  court: 

Filing  every  mortgage,  under  which  mortgaged  pre{nises  shall 
have  been  sold  by  a  master,  with  the  annexations  thereto,  and  enter- 
ing the  same  in  the  alphabetical  list  of  mortgages,  fifly  cents : 

Entering  the  receipt  of  monies  deposited  in  court,  putting  the  same 
in  the  bank,  and  entering  the  same  in  his  bank  book  and  in  his  ac- 
counts with  the  court,  one  dollar  and  fifly  cents : 

Purchasing  stock,  procuring  a  transfer  thereof,  and  entering  the 
same  to  the  credit  of  the  cause  or  of  the  party,  for  a  sum  not  exceed- 
ing two  hundred  dollars,  one  per  cent.,  and  for  any  excess,  one  quar- 
ter of  one  per  cent : 
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TiTLCi.      Making  a  transrer  of  Stock,  by  order  of  the  eoart,  two  doUart: 

Reoeiving  the  interest  on  stock,  entering  it  to  the  credit  of  die 
causo  or  party,  placing  it  in  bank,  and  causing  it  to  be  entered  in  Us 
bank  book,  one  per  cent.: 

Putting  out  money,  by  order  of  court,  on  mortgage  or  any  aecoritjr 
other  than  stock,  and  examining  into  the  validity  of  the  security,  fir 
every  sum  not  exceeding  two  hundred  dollars,  one  per  cent^  and  fcr 
any  excess,  one  quarter  of  one  per  cent : 

Transferring  a  bond  and  mortgage,  or  security  other  than  stock,  and 
entering  the  same  in  his  accounts,  one  dollar,  to  be  paid  by  the  party 
to  whom  the  transfer  is  made  : 

Paying  interest  to  a  party  and  entering  the  same  in  bis  accounts, 
for  any  sum  not  exceeding  two  hundred  dollars,  one  half  of  one  per 
cent,  and  for  any  excess,  one  quarter  of  one  per  cent,  to  be  retuned 
out  of  the  interest  money : 

Receiving  money  for  stock  paid  ofi^  in  whole  or  in  part^  pkMsng  the 
same  in  the  bank,  and  having  it  entered  in  his  bank  book  and  in  hit 
accounts,  one  dollar  and  fifty  cents : 

For  any  other  services  relative  to  the  receipt,  safe  keeping,  fVLttisg 
out,  paying,  or  taking  any  security  for,  money,  under  the  direction  cf 
the  court,  not  herein  provided  fot,  such  allowance  and  compensatiofi, 
and  from  such  of  the  parties,  as  the  chancellor  may  consider  just  vai 
shall  direct,  by  an  order  for  that  purpose,  after  notice  to  the  party  to 
be  charged  therewith : 

For  sealing  every  writ,  twelve  cents : 

Drawing  every  writ  or  process,  when  required,  for  every  folio, 
twenty-five  cents ;  and  for  engrossing  the  same,  for  every  folio,  twelre 
cents: 

Entering  the  appearance  of  every  defendant,  six  cents: 

Attending  on  striking  and  settling  commissioners,  fifty  cents : 

Entering  every  rule  to  produce  witnesses,  or  to  show  cause  agiiitft 
publication,  twenty-five  cents : 

Receiving  and  marking  every  book,  deed  or  paper  carried  to  his 
oflice,  by  order  of  the  court,  or  agreement  of  the  parties,  for  inspec- 
tion or  safe  keeping,  twenty  cents ;  and  for  attending  on  every  sncb 
inspection,  fifty  cents : 

Attending  court  with  the  pleadings  and  papers,  or  any  of  diem,  in 
any  cause,  by  direction  of  the  court,  or  on  the  request  of  a  party,  tweo- 
ty-five  cents : 

Receiving  and  entering  the  return  of  any  commission,  twenty-fire 
cents: 

For  every  notice  given  to  the  solicitor  of  a  party  of  the  return  of » 
commission,  to  take  an  answer  or  to  take  testimony,  thirty-sereo 
cents : 

For  docketing  every  decree,  on  request,  twenty  cents : . 
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For  fMdnng  and  transmitting  certified  copies  of  such  docket  to  tho  title  s. 
clerks  rfthe  supreme  court,  twelve  cents  fiir  each  copy,-  together  with  ^'^'^^^^^ 
the  postage  thereon : 

For  filing  acknowledgment  of  satisfaction  of  any  decree,  and  enter- 
ing the  same  in  the  docket  thereof,  twenty  cents : 

For  making  and  transmitting  to  the  clerks  of  the  supreme  court,  a 
certificate  of  any  decree  haying  been  so  satisfied,  or  of  any  decree 
having  been  reversed  or  vacated,  twelve  cents  for  each  derk,  together 
with  the  postage  thereon. 

S  IS.  Fees  of  the  Clerks.  ib.r««or 

For  any  services  rendered  by  any  clerk  in  chancery,  the  same  fees 
shall  be  allowed  as  herein  before  provided,  for  similar  services  per- 
formed by  the  register. 

S  IS.  Fees  of  the  Sergeants-at-Arme^  ib.MriM»i> 

For  every  cause  set  down  forbearing  on  the  calendar  of  causes,  fif- 
ty cents,  to  be  paid  by  the  party  setting  the  same  down  for  hearing,  to 
tfie  register,  assistant-register,  or  clerk,  at  the  time  of  delivering  a 
note  of  issue,  and  to  be  paid  over  to  the  sergeant  attending  at  the 
term,  for  which  the  cause  was  set  down.  But  when  the  cause  is  set 
down  by  both  parties,  only  one  such  fee  shall  be  allowed,  which  shall 
be  paid  by  the  party  first  setting  down  such  cause : 

The  sheriff  attending  any  term  held  by  a  vice-chancellor,  shall  be  JJjjJ^^Jj^ 
deemed  the  sergeant-at-arms  thereof,  and  entitled  to  the  feed  herein  mivimbu 
allowed: 

To  the  sergeant  in  the  city  of  New- York,  twelve  and  a  half  cents, 
upon  every  bill  filed  in  a  cause,  with^the  assistant-register ;  and  to  the 
sergeant  in  tlie  city  of  Albany,  twelve  and  a  half  cents,  upon  every 
bill  filed  in  a  cause,  with  the  register. 

Sl4.  Counsellors^  Fees.  jiKooamdh 

A  retaining  fee  to  not  more  than  one  counsel  in  a  cause,  five  dol- 
lars: 

Perusing,  amending  and  signing  every  bill,  plea,  answer  or  de- 
murrer, and  all  interrogatories  and  exceptions,  two  dollars  and  fifty 
cents: 

Perusing  and  settling  every  final  decree  containing  special  provi- 
nons,  two  dollars  and  fifty  cents  : 

Arguing  every  special  motion,  two  dollars  and  fifty  cents : 

Attending,  pursuant  to  notice,  to  argue  a  special  motion,  which 
diall  not  have  been  argued,  one  dollar  and  fifty  cents : 

Arguing,  or  appearing  to  argue  before  a  master,^pursuant  to  no- 
tice, upon  exceptions  or  other  matters  referred,  two  dollars  and  fifty 

cents: 

Arguing  every  demurrer,  plea  or  exception,  in  court,  five  dollars : 
Arguing  every  cause  in  court,  ex  parley  on  bills  taken  as  confessed, 
two  dollars  and  fifty  cents : 
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TITLE  9.      Arguing  every  other  cause  upon  the  meritSi  dgjbt  dolkn  to  €tdi 
^^'^'^^  counsel,  not  exceeding  two. 

lb.  ■ofieiton'     S  15.  SoUcUors^  Ftcs. 

For  a  retaining  fee,  three  dollars : 

drawing  every  bill,  answer,  or  other  pleading  or  proceeding  in  a 
cause,  twenty-eight  cents  for  every  folio: 

For  every  engrossment  of  such  drafts  to  file,  fourteen  cents  ibr  efe- 
ry  folio;  for  every  other  necessary  copy,  seven  cents : 

Attending  the  chancellor  or  a  vice-chancellor,  out  of  term,  upn 
petition,  or  upon  any  special  motion,  one  dollar : 

Attending  the  court  of  chancery  in  term,  upon  a  qwcial  motioD 
founded  on  previous  notice,  one  dollar ;  and  if  such  motion  be  aigoed 
or  opposed,  one  dollar  and  fifty  cents : 

Actually  attending  the  court  of  chancery,  upon  the  argument  of  a 
cause,  five  dollars : 

Serving  every  rule,  order  or  copy  of  interrogatories,  twenty-firs 
cents: 

Serving  a  subpoena  to  appear  and  answer,  or  an  injunction,  se?en- 
ty-five  cents : 

Every  necessary  notice  or  summons  actually  served,  inclodiif  a 
copy  thereof  and  service,  thirty-seven  and  a  half  cents : 

Drawing  instructions  for  the  examination  of  each  witness,  tweo^- 
five  cents : 

For  actually  abbreviating  the  pleadings,  depositions  and  exhibits  in 
a  cause,  for  counsel  other  dian  the  solicitor,  three  cents  fix*  each  Iblio 
.contained  in  writing  abbreviated : 

Drawing  brief  for  counsel,  on  any  special  motion  or  petitioiii  of 
which  notice  shall  have  been  given,  one  dollar : 

Drawing  brief  for  counsel,  upon  the  hearing  of  a  cause  before  the 
court,  when  there  has  been  an  answer,  plea  or  demurrer  to  the  bill,  or 
before  a  master,  on  a  reference  to  take  and  state  an  account,  two  dol- 
lars: 

Drawing  charges  or  discharges  before  a  master,  for  each  Ibfio, 
twenty-two  cents : 

Attending  a  master  upon  any  matter  referred  to  him,  not  herein 
otherwise  provided  for,  one  dollar,  if  the  same  be  argued;  and  if  not 
argued,  fifty^cents : 

Attending  before  an  examiner  or  commissioner,  on  the  examiAtioD 
of  witnesses,  one  dollar  for  each  day : 

Arguing  before  a  master,  on  a  reference  to  take  and  state  an  ac- 
count, two  dollars  and  fifty  cents : 

Attending  a  master  upon  a  summons,  or  upon  the  taxation  of  costs, 
fifty  cents : 

Attending  the  register  with  the  drafts  of  any  decree  or  order,  to 
have  the  same  settled  and  entered,  fifty  cents : 
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Copy  of  a  bill  of  costs  delivered  with  notice  of  taxation,  or  filed  af-  title  s. 
ter  taxation,  if  before  a  decree,  fifty  cents ;  if  after  a  decree,  one  dollar*  ^*^*^^^^ 

IN  THE  SUPREME  COURT. 

S  16.  Fees  of  Circuit  Judges^  Supreme  Court  CommMnonera,  lanprame 

and  of  the  County  Judges  and  other  Officers  authorised  to  oii«3t  jadg- 

perform  the  Services  herein  enumerated,  •'*' 

For  taking  bail,  thirty-seven  and  a  half  cents : 

Deciding  upon  an  application  for  the  albwance  of  every  writ  of  er- 
ror, habeas  corpus  or  certiorari^  thirty-seven  and  a  half  cents, 
whether  such  writ  be  allowed  or  not : 

Admitting  any  person  to  prosecute  as  the  next  firiend  of  an  infant^ 
or  to  defend  as  guardian  of  an  infant,  twenty-five  cents : 

Every  attendance  at  chambers,  upon  the  hearing  of  any  motion  for 
any  order  which  such  officer  may  have  the  authority  to  grant,  sixty- 
two  and  a  half  cents ;  and  the  like  fee  for  attendance  upon  any  motion 
for  any  official  act  to  be  done  by  such  officer,  where  no  fee  is  spe- 
cially provided  for  such  act :  , 

Every  order  for  a  commission  to  examine  witnesses,  fifty  cents : 

Attending,  settling  and  certifying  interrogatories  to  be  annexed  to 
a  commission,  one  dollar : 

Every  order  for  the  examination  of  a  witness,  conditionally,  or 
upon  any  proceedings  to  perpetuate  his  testimony,  thirty-seven  and  a 
half  cents: 

Every  day's  attendance  on  the  examination  of  such  witness,  two 
dollars : 

Every  necessary  order  in  the  progress  of  a  cause,  except  orders  to 
stay  proceedings,  thirty-seven  and  a  half  cents : 

Attendance  on  settling  a  case  or  bill  of  exceptions,  one  dollar  : 

Signing  a  judgment,  twelve  and  a  half  cents : 

Taxing  a  bill  of  costs,  fifty  cents : 

Taking  the  acknowledgment  of  satisfaction  of  judgment,  thirty-se- 
ven and  a  half  cents : 

For  taking  a  bond  in  any  case  where  such  bond  is  required  or  au- 
thorised by  law,  thirty-seven  and  a  half  cents : 

For  deciding  on  the  sufficiency  of  sureties,  and  certifying  such  suf- 
ficiency, in  cas(Bs  where  it  shall  appear,  fifty  cents : 

Receiving  and  filing  every  petition,  and  the  affidavits,  schedules 
and  other  papers  accompanying  the  same,  in  any  proceedings  authoris- 
ed by  the  first  Title  of  the  fifth  Chapter  of  the  Second  Part  of  the  Re- 
vised Statutes,  two  dollars : 

For  every  order,  warrant,  certificate  or  appointment  of  trustees  or 
assignees  in  such  proceeding,  thirty-seven  and  a  half  cents : 

For  every  precept  for  a  jury,  summons  for  a  witness,  or  attachment 
against  a  witness,  thirty-seven  and  a  half  cents : 


REVISED  STATUTES  OF  [i 


TITLB&      For  praiidii^  at  and  ooiidiictmg  any  trial  bjr  a  jmy, 

jury,  reoeiying  and  entering  their  verdict,  or  diackargii^  tfaem,  tvo 
dollars ;  but  not  to  extoid  to  any  trial  or  inquest  in  any  actioD  at  kw: 

Far  deciding  on  the  propriety  of  directing  an  assignment  of  the  es- 
tate of  any  insolrent  or  imprisoned,  absent,  concealed  or  ^^rmfpiliiiy 
debtor,  two  dollars : 

Signing  the  diKharge  of  any  insolvent  or  imprisoned  dditor,  on 
dollar: 

For  attending  to  the  selection  of  referees  and  certifying  their  ap- 
pointment, one  dollar : 

For  every  report,  and  all  other  papers  and  proceedings  which  he 
may  be  required  by  law  to  prepare,  in  order  to  be  signed  by  himdU^ 
in  cases  where  no  specific  allowance  shall  be  made  for  sudi  pqier  or 
proceeding,  the  same  fees  for  drafting  and  copying,  as  are  alkiwed  to 
attomies  in  the  supreme  court,  ibr  drafting  and  copjring  pkadingi 
therem: 

For  every  order,  warrant  or  attachment,  made  or  issued  in  any 
special  proceeding  authorised  by  law,  thirty-seven  and  a  half  cents: 

For  every  notice  to  any  party,  officer  or  person,  required  to  be 
given  by  any  such  officer,  twenty-five  cents : 

To  the  judge  of  the  first  circuit,  a  fee  of  one  dollar  and  Gty  cents 
for  every  cause  noticed  for  trial  at  a  circuit  court  or  sitting  to  be  heU 
in  and  for  the  city  and  county  of  New- York,  to  be  paid  to  the  cleik 
of  the  supreme  court  in  the  city  of  New- York,  not  more  than  once  in 
any  one  cause. 

n.  eoQBMi       S  17«  Fees  ofC(mn$dlor$  in  the  Supreme  Court. 

For  perusing  and  amending  interrogatories,  every  spedal  pleadii^ 
entry,  case,  bill  o(  exceptions,  demurrer  to  evidence,  or  spedal  ver- 
dict, one  dollar  and  twenty-five  cents : 

Assisting  on  special  non-enumerated  motions,  one  dcdlar  and  twen- 
ty-five cents : 

For  the  trial  of  a  cause  before  a  jury  or  before  referees,  arguing  t 
demurrer,  special  verdict,  bill  of  exceptions,  demurrer  to  evidence, 
case,  any  enumerated  motion,  or  any  matter  brought  up  by  writ  of 
error,  certiorari  or  habeas  corpus^  or  a  return  to  a  tnandaimM  or 
prohibiton,  or  attending  prepared  for  such  trial  or  argument,  pursosnt 
to  notice,  three  dollars  and  seventy-five  cents : 

For  services  rendered  by  counsel,  in  causes  in  the  supreme  ooiuty 
in  which  common  pleas  costs  only  shall  be  recovered,  such  counsel 
shall  be  entitled  to  the  same  fees  as  are  allowed  to  attomies  in  ooaris 
o(  common  pleas,  for  similar  services ;  and  if  no  fees  be  allowed  to 
such  attomies,  for  such  similar  services,  then  such  counsel  shall  be 
entitled  to  the  same  fees  for  the  said  services,  as  if  supreme  ooort 
costs  had  been  recovered  in  such  action. 


Ien*r« 


nuK  X.]'        THE  STATE  OF  NEW-YORK.  688 

S  18.  Attamies^  Fees  in  the  Supreme  Court  title  3. 

For  a  retaining  fee,  three  dollars  and  sixty-two  and  a  half  cents ;  V^^"^*^*^ 
but  DO  such  fee  shall  be  allowed  to  the  plaintiflPs  attorney,  in  any  suit  fe«* 
upon  a  bond  taken  on  the  arrest  of  a  defendant,  nor  to  the  defendant's 
attorney,  upon  confessing  judgment,  when  no  suit  shall  hare  been 
actuidly  brought : 

For  serving  a  declaration  in  ejectment,  or  in  any  cause  commenced 
by  such  service,  the  same  fees  as  are  allowed  to  sheriffi  for  similar 
services: 

A  term  fee  of  sixty-two  and  a  half  cents,  for  each  term  of  the  court 
during  the  progress  of  a  cause,  not  exceeding  three  terms  in  any  one 
cause: 

Drawing  all  process  and  returns,  admissions  of  guardians  or  next 
friends,  recognizances  of  bail,  in  suits  against  the  bail  only,  plead- 
ings, adjournments,  suggestions,  entries,  special  verdicts,  bills  of  ex- 
ceptions, demurrers  to  evidence,  and  cases,  which  shall  be  necessary, 
and  all  other  necessary  entries  or  proceedings  in  a  cause,  acpording  to 
the  practice  of  the  court,  and  for  which  no  special  provision  is  herein 
made,  twenty-five  cents  for  each  folio : 

For  engrossing  or  copying  the  same,  including  all  records,  writs, 
returns,  pleadings,  instruments,  and  all  other  writings  necessarily  in- 
serted)  twelve  and  a  half  cents  for  each  folio : 

For  every  necessary  ordinary  motion,  six^-two  and  a  half  cents ; 
but  not  to  be  allowed  upon  any  confession  of  judgment  where  no 
suit  shall  have  been  actually  brought,  for  any  motion,  except  for 
judgment : 

For  serving  a  subpoena  on  a  witness  and  delivering  a  ticket  there- 
with, twelve  and  a  half  cents : 

Arguing  every  special  motion,  one  dollar  and  twenty-five  cents : 

For  attending  the  execution  of  a  writ  of  inquiry,  or  the  assessment 
of  damages  by  the  clerk,  one  dollar  and  fifty  cents : 

For  attending  the  trial  of  a  cause,  one  dollar  and  fifty  cents : 

Arguing  a  demurrer,  special  verdict,  bill  of  exceptions,  demurrer 
to  evidence,  any  enumerated  motion,  or  any  matter  brought  up  by 
writ  of  error,  certiorari^  or  habeas  corpus j  or  a  return  to  a  manda- 
mus or  prohibition ;  or  attending  prepared  for  such  argument,  only 
when  pursuant  to  notice  from  the  adverse  party,  three  dollars  and 
seventy-five  cents : 

For  a  brief  and  the  copies  thereof,  one  dollar  twelve  and  a  half 
cents: 

Drawing  a  judgment,  seventy-five  cents : 

Serving  a  certified  copy  of  a  rule,  with  or  without  any  pleading, 
and  serving  notice  thereof,  nineteen  cents : 

Serving  a  copy  of  a  bill  of  costs,  with  notice  of  taxation,  fifty 
c^its: 

TOL.  II.  80 
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E^ry  other  socice.  *zavj  aai  serrice  oo  the  opposite  ptf^  or  lui 
dtLjraej.  rw^arr-Sv^  cents : 

A!i«He  of  isne  !i7r  the  ^nil  <if  a  caxsip^or  theargnmeiitofaiijeBii- 
menteii  znotiuiu  ami  Krriii]^  Ae  same  apoo  tlie  clerk,  thirtj-wwB 
ami  a  half  cents  : 

Attemiance  aa  stnJdn^  a  jurr,  and  oa  the  examinatiop  of  a  witoeii 
oat  of  coart.  u&r  cents : 

Arseoiiance  vTc  the  taxiti^Hi  of  a  bill  of  costs,  and  upon  aoj  jadgB 
or  o£cer  aiithoraed  to  penibnn  bis  duties;  upoD  a  motion  for  anj  no- 
cessarr  order  wtuch  dull  be  zranted,  twentv-fiTO  cents : 

Fn«r..r  iim       J  19.  Wtcre,  bv  the  preceding  provisions,  any  fee  is  allowed  to 
»?•  any  counselkr,  soLcicor  or  aoomey,  such  fee  shall  be  taxed  only  far 

one  coonsel,  solicitor  or  actonk*y,  as  the  case  may  be,  unles  special 

proTisioQ  be  made  fer  two  or  more.^ 

A^Mii^        J20.  The  actaaldksbaiseaientsof  asolicitDr  intliecoiiitof  dbuh 

'*'   eery,  or  of  an  attorney  in  the  supreme  ooort,  necessarily  incurred  in 

cases  not  herein  specified,  whkfa  shall  be  prored  by  affidavit,  and 

shall  be  deemed  reasonable  by  the  taxing  officer,  may  be  allowed  in 

the  taxation  of  costs.^ 

LweruiLi        3  31.  No  allowanco  shall  be  made  for  any  issue  roll  in  the  so- 
zmT^.    preme  court ;  and  the  practice  of  making  up  such  rolls,  is  abcdished. 
Nor  shall  any  allowance  for  the  recognizance  roll  be  made,  except  in 
suits  against  bail,  where  such  roll  became  necessary.^ 

o.>^  r.rcuit  S  22.  One  circuit  roll  only  shall  be  allowed  in  the  same  caose ; 
and  when  the  cause  shall  not  have  been  tried,  the  clerk  of  the  circuit 
court  or  sittings  at  which  any  such  roll  shall  hare  been  filed,  and  when 
the  verdict  or  inquest  shall  be  set  aside,  the  clerk  of  the  supreme 
court,  in  case  such  roll  shall  be  filed  in  his  office,  shall  re-deliver  the 
same  to  the  attorney  of  the  party  who  filed  such  roll ;  and  the  pn^r 
continuances  may  be  entered  on  such  roll,  and  the  same  may  be  used 
from  time  to  time,  until  the  trial  of  the  cause.^ 

IN  COURTS  OF  COMMON  PLEAS  AND  MATOR's  COUIITB. 

Incommoa  $  23.    FcCS  tO  the  FtTSt  JudgB. 

piMMf  first 

jiuigo'.  fae«.  For  signing  a  license  to  practice  as  an  attorney  or  counsellor,  one 
dollar : 

To  the  first  judge  of  the  court  of  common  pleas  of  the  city  and  coun- 
ty of  New- York,  seventy-five  cents  for  the  first  motion  in  any  cause, 
to  be  paid  on  issuing  the  writ.^® 

R«cur.itr'fc        S  24.  To  the  Recorder  in  the  several.  Mayar^s  Courts. 

For  the  first  motion  in  every  cause,  seventy-five  cents,  to  be  pai^l 
on  issuing  the  writ. 

(24)2R.  L.  p.  10, 12,&c.     (26)  lb.  p.  13.    (26)  Lawi  of  1818,  p.  279,  §  4  *  ».    (10* 
§  4.    (28)  Laws  ori82l,  p.  ti5,  §  10. 
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S  25.   Fees  to  be  divided  among  the  Judges  of  the  County  title  3 

Courts  J  who  shall  be  present.  j!^^^^^^^ 

For  erery  day's  actual  attendance, in  holding  the  courts  of  oyer  and  county judgut 
lervuoer  and  county  courts,  or  either  of  them  separately,  two  dollars 
to  each  judge ;  such  compensation  to  be  a  county  charge,  and  to  be 
paid  by  the  county  treasurer,  on  the  production  of  the  certificate  of 
the  clerk  pf  the  court,  specifying  the  number  of  days  such  judge  has 
actually  attended. 

S  86.  Pees  to  be  paid  to  the  Judge  or  Officer  who  does  the  F(><»tocottn 

_^^  •  ty  judpw  Rnd 

service*  other  offieera. 

Admitting  any  person  to  prosecute  as  the  next  friend  of  an  infant, 
or  to  defend  as  guardian  of  an  infant,  nineteen  cents : 

For  taking  the  acknowledgment  of  bail  in  his  own  court,  twenty- 
fiye  cents: 

For  attendance  at  chambers  upon  the  hearing  of  any  motion  for  any 
order  which  such  officer  may  have  the  authority  to  grant,  twenty-five 
cents: 

Every  necessary  order  upon  any  special  application,  or  in  the  pro- 
gress of  a  cause,  except  orders  to  stay  proceedings,  twenty-five  cents : 

Attending  on  showing  cause  of  action;  on  the  examination  of  a 
witness  conditionally,  or  upon  any  proceeding  to  perpetuate  testimo- 
ny, or  upon  any  other  special  matter  where  no  fee  ^s  specially  provi- 
ded fiyr  the  service  rendered  on  such  attendance,  twenty-five  cents: 

For  settling  every  case  made,  and  every  bill  of  exceptions  at  cham- 
bers, one  dollar,  to  be  divided  among  the  judges  acting  in  the  settle- 
ment thereof: 

Signing  a  judgment,  twelve  and  a  half  cents: 

Taxing  a  bill  of  costs,  twenty-five  cents : 

Taking  acknowledgment  of  satisfaction  of  a  judgment,  thirty-seven 
and  a  half  cents : 

For  any  service  rendered  by  a  county  judge  or  recorder,  not  herein 
provided  for,  and  which  a  supreme  court  commissioner  is  authorised 
to  perform,  the  same  fee  as  is  altowed  by  law  to  such  commissioner 
for  die  like  service : 

For  attendance  on  taking  any  depositions,  upon  any  inquiry  institut- 
ed by  the  governor,  relating  to  the  official  misconduct  of  any  officer, 
two  dollars  for  each  day  necessarily  occupied : 

For  issuing  any  summons  or  process  of  subpoena,  to  compel  tlie  at- 
tendance of  any  witness  in  any  proceeding  before  any  such  judge  or 
other  officer,  twenty-five  cents: 

For  every  attachment  or  warrant  of  conmiitment  against  a  witness 
or  any  other  person,  in  a  civH  proceeding,  twenty-five  cents : 

A  warrant  of  restitution,  or  to  put  any  party  in  possession  of  lands, 
lUfly-seven  aiid  a  half  cents.^ 

(29)  Laws  of  1823,  p.  127,  §  17. 
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Drawing  and  copr  of  a  rccnid  of  j1MigflMll^  two  doUan  aid 
■ft  ceota. 
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S  88.  Pees  of  the  Officers  who  are  atahoriaed  by  law  to  perform  '^^^  ^ 

the  following  services :  "^t!^^ 

For  admmistering  an  oath  or  affirmation,  in  cases  where  no  fee  is^^***'**/*** 
specially  provided  for  by  law,  and  certifying  the  same  when  required,  ««■• 
twelve  and  a  half  cents : 

For  taking  the  acknowledgment  of  bail  in  the  supreme  court,  and 
in  any  court  of  common  pleas  or  mayor's  court,  twenty-five  cents : 

For  taking  the  acknowledgment  of  satisfaction  of  a  decree  in  chan- 
cery, or  of  a  judgment  in  the  supreme  court,  court  of  common  pleas 
or  mayor's  court,  thirty-seven  and  a  half  cents : 

For  taking  and  certifying  the  acknowledgment  or  proof  of  any  ccQa- 
reyance  or  mortgage  of  real  estate,  or  any  instrument  concerning  real 
estate,  which  by  law  may  be  recorded,  diirty-seven  and  a  half  cents 
for  each  person  making  such  acknowledgment,  and  for  each  person 
whose  execution  of  such  conveyance,  mortgage  or  instrument,  shall  be 
preved: 

But  where  a  lease  and  release  of  the  same  premises  shall  be  exe- 
cuted at  the  same  time,  they  shall  be  considered  as  one  conveyance. 

S  29.  Fees  of  Justices  of  the  Peace^  in  proceedings  before  t&em,  Feetorjoiti 
not  provided  for  in  the  Second  Chapter  of  this  Act.  peace. 

A  warrant  for  the  apprehension  of  any  person  charged  with  any 
violation  of  the  laws  concerning  the  internal  police  of  this  state,  or 
with  being  the  father  of  a  bastard,  nineteen  cents : 

Endorsing  any  such  warrant  issued  from  another  county,  twelve  and 
a  half  cents : 

A  summons  for  any  ofience  relating  to  the  internal  police  of  this 
state,  or  in  case  of  any  special  proceedings  to  recover  the  possession 
of  land,  or  otherwise,  twenty-five  cents : 

Drawing,  signing  and  depositing  with  the  clerk  of  the  county,  a 
record  of  a  conviction,  thirty-seven  and  a  half  cents : 

An  execution  upon  any  conviction  before  him,  nineteen  cents : 

Drawing,  copying  and  certifying  a  bond  of  recognizance,  and  filing 
the  same  with  the  county  clerk,  twenty-five  cents : 

A  warrant  of  commitment  for  any  cause,  nineteen  cents : 

Every  subpoena,  six  cents : 

For  a  precept  to  summon  a  jury,  thirty-seven  and  a  half  cents : 

Swearing  any  jury,  twenty-five  cents : 

Hearing  the  matter  concerning  which  a  jury  is  sununoned,  fi% 
cents: 

Receiving  and  entering  their  verdict,  twelve  and  a  half  cents : 

For  taking  and  certifying  the  acknowledgment  of  any  Instrument 
which  is  required  to  be  acknowledged  before  a  justice,  twen^-five 
cents:  * 

For  a  view  of  premises  alleged  to  be  deserted,  fifty  cents. 
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iHiH"i  TD  him.  iify  ♦:aii5 : 

Evigy  rBtiSoHB^  immS^H  tbI  i  li^*  cenis:  htt  ■at  i»  k»  alMnd 
feregtilMiig  gf^TngriB  tw  a  euw.  sir  rte  eirnvwcct  vyckkeMI 


Enttrw  evcrrcBHt  it  a  cafen^ijr  the  covrt,  and  Hnkkfa 
capv  dwRof  Ibrtfae  «K  «t*  the  bar,  twlw  sod  a  balfcemt: 
Reccmae  aod  cneeriBc  a  T«£ct.  tv^lre  and  a  halfccais: 
Ccrtnd  copf  otf'  the  mmoiei  of  a  cnal^  wtkui  rcquend,  twanlj- 


DoduthHT  a  jodgmentr  twdre  and  a  balf  cents;  and  far  eferj 
inBKn|ii  €1  flBca  nonspt,  sx  ccnta: 

Entering  gtfirfiiction  of  a  jodtement^  twelre  and  a  half  cents: 

Dnwinf  a  bnmk  jnrr,  in  anj  cau«,  pursuant  to  the  order  of  a 
coart^  MTcntjr-fiiTe  cents : 

Attendance  on  striking  a  special  jnrj,  certifying  the  names  selected, 
and  delirering  rach  certiScate  to  each  partj,  one  dollar : 

Reading  and  filii^  a  habeas  eorpuSy  ceriiararij  or  writ  of  error, 
tweire  and  a  balf  cents: 

For  a  capias,  subpoena,  or  execution,  when  issoed  by  a  cM  ^ 
reqoest,  and  for  sealing  the  same,  twenty-fiye  cents : 

Filing  a  declaration  or  other  pleading,  an  affidaTit  or  other  JSfff 
or  proceeding,  a  judgment  or  other  record,  six  cents ;  a  plea  with  a 
notice  annexed,  to  be  considered  as  one  pleading ;  and  no  allowanoe 
to  be  made  for  reading  any  paper  or  proceeding  in  any  case : 

Copies  and  exemplifications  of  records  and  of  pleadings,  to  be  ra* 
turned  on  certiorari  or  writ  of  error ;  copies  and  exemplificaiioiiof 
all  reconis,  pleadings  and  proceedings,  furnished  on  request,  wbera 
no  special  provision  is  otherwise  made ;  eight  cents  for  cadb  folio: 
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To  the  clerk  of  the  supreme  court  for  searching  the  dockets  of  titles. 
judgments  in  his  office,  including  transcripts,  ten  cents  for  each  year : 

To  the  clerk  of  the  superior  court  in  New- York,  for  searching  the 
dockets  of  judgments  in  his  office,  ten  cents  for  each  year : 

To  a  county  clerk  for  searching  the  records  in  his  office,  <w  the  re* 
cords  of  mortgages  deposited  in  his  office  by  loan-officers  and  commis- 
sioners of  loans,  or  the  dockets  of  judgments ;  for  each  year,  five  cents: 

Recording  conveyances  of  real  estate,  and  all  other  instrumental 
which  by  law  may  be  recorded,  ten  cents  for  each  folio : 

Filing  every  certificate  of  the  satisfaction  of  a  mortgage,  and  enter- 
ing such  satisfaction,  twenty-five  cents : 

Entering  a  minute  of  a  mortgage  being  foreclosed,  ten  cents : 

Entering  in  a  book,  the  bond  of  every  collector,  twelve  and  a  half 
cents : 

Searching  for  such  bond,  six  cents : 

Entering  satisfaction  thereof,  twelve  and  a  half  cents : 

Receiving  and  filing  every  paper  deposited  with  him  for  safe  keep- 
ing, three  cents : 

Searching  for  every  such  paper  on  request,  three  cents  for  each  pa- 
per examined : 

Receiving  and  filing  the  papers  of  any  insolvent,  or  relating  to  the 
proceedings  against  any  absent,  concealed,  absconding  or  imprisoned 
debtor,  twelve  and  a  half  cents  in  each  case,  and  such  papers  are  not 
to  be  charged  as  having  been  separately  filed : 

Searching  for  such  papers,  six  cents  for  each  year  for  which  search- 
es shall  be  made : 

For  determining  and  certifying  the  sufficiency  of  the  sureties  of  any 
sheriff,  fifty  cents : 

For  every  report  upon  the  title  of  the  parties  in  partition,  pursu- 
ant to  a  reference  for  that  purpose,  one  dollar : 

For  every  report  respecting  the  incumbrances  upon  the  estate  or  in- 
terest of  any  party  in  partition,  pursuant  to  a  rule  or  order  for  that  pur- 
pose, one  dollar : 

For  investing  the  proceeds  of  the  sale  of  any  estate,  under  proceed- 
ings in  partition,  pursuant  to  the  order  of  the  court,  one  half  of  one 
per  cent,  upon  any  sum  not  exceeding  two  hundred  dollars,  and  one 
quarter  of  one  per  cent,  for  any  excess : 

For  receiving  the  interest  on  such  investments,  and  paying  over  the 
same  to  the  persons  entitled,  one  half  of  one  per  cent : 

To  every  county  clerk,  for  attendance  in  canvassing  the  votes  givea 
at  any  election,  two  dollars : 

For  drawing  all  necessary  certificates  of  the  result  of  such  canvass,. 
and  copies  thereof,  the  same  fees  as  are  allowed  to  attornies  in  courts 
6f  common  pleas,  for  drafts  and  copies  of  pleadings : 

For  recording  such  certificates,  the  same  fees  as  are  allowed  for  re- 
cording deeds : 


isrsa  f 


5  «*  ■asrame  iw  l  mi  imki  mu  MmiTng  x  u 

Till.  ""VVii*^  BBL  1.  ait'  TKII?»: 

-         •  —  « 

Fir  «iiBr3iic  JL  te  innnTp^  ii  '2&s  caiir:  x  jidsbk  s>  keep  a  fa<- 
rr.  wd  isr  i.  ^siuv  iiBnaiL.  nut  tMiflar . 

Fir  TMcn;  ami  cBKnnc  i  recitriiiaiBx  X'ia  aaj  penoa  ■ozhflrii' 

Camrta  of  Cammam  Flm»  mmd  Mgyara  Ogmi$. 

Fnr  ^ath  aedm  nixaced  br  taal  m  mew  coort,  tw^lw  tmi  a  Uf 


To  die  erien  in  tfe  myigmc  oovt,  oooudoc  pLe«i  and  mfor'! 

cnorts,  be  dieir  miflteiiBieoQB  Krrkeif  nrencr-ooe  ccufeiBicffcnrac- 

tioa  ia  wi&idi  die  wntdlan  kerctHiMd  serred.  or  in  wliicii  dled^ 

fistthnt  diatt  appev : 

CalliBf  a  jvj,  twelve  and  a  half  cents: 

CalUnf  and  awearim;  ererj  wimeaa,  six  cents: 

Swearing  a  ooofltable  to  take  charge  of  a  jonr,  six  cents: 

Callii^  the  plaintiff  on  a  noD-soit,  nine  cents: 

Calling  the  defendant  on  a  defitolt,  nine  cents : 

Calling  anj  pemn  and  his  soreties  on  a  reoognizanoe,  nine  ceats: 

Making  proclamation  for  the  discharge  of  anj  person,  or  for  anj 

other  purpose,  on  the  motion  of  any  partj,  nine  cents : 

Attending  daring  the  argument  ci  any  enumerated  motion  in  the 

supreme  court,  twelve  and  a  half  cents. 

ii«rr«iff»iw       3  32'  Ftea  of  Surrogates. 

'^'  Drawing  the  procrf*  of  a  will,  letters  testamentary  thereon,  letters  of 

administration,  appointment  of  a  guardian,  depositions,  statements  of 
accounts  settled  by  him,  or  any  other  proceeding  before  him,  for  wUch 
no  specific  compensation  is  provided,  fifteen  cents  for  every  folio: 

(SU)  Uw$ of  ISUf,  p."»l,' $'l8iri97of  Ufi9,p.42Ss  ori827,p.a«u 
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Every  certificato  oftheproof  of  a  will,  endorsed  thereon,  including  title  x 
the  seal,  fifty  cents : 

Every  other  certificate,  including  the  seal,  fifty  cents ;  but  not  to 
be  charged  for  certifying  any  paper  to  be  a  copy  : 

For  a  bond  taken  from  an  executor,  administrator  or  guardian,  or 
from  any  person  authorised  to  sell  real  estate,  or  from  any  person  ap- 
pealing firom  any  order,  or  in  any  other  case  where  a  bond  is  required, 
fifty  cents : 

F<Mr  every  allowance  and  appointment  of  a  guardian,  one  dollar : 

Taking,  entering  and  filing  a  renunciation,  in  cases  where  the  same 
may  be  made  by  law,  twenty-five  cents : 

A  citation  or  summons  to  all  the  parties  in  the  same  proceeding, 
vesiding  in  one  county,  including  the  seal,  seventy-five  cents : 

A  subpoena  for  all  witnesses  in  the  same  proceeding,  residing  in 
one  county,  including  the  seal,  twenty-five  cents : 

For  every  copy  of  a  citation  or  subpoena,  furnished  by  the  surro- 
gate, twelve  and  a  half  cents : 

A  warrant  of  commitment  or  attachment,  including  the  seal,  seven- 
ty-five cents : 

A  discharge  of  any  person  committed,  including  the  seal,  fifty 
cents: 

For  the  appointment  of  appraisers,  fifty  cents : 

For  serving  notice  of  any  revocation  or  other  order  or  proceeding, 
twenty-five  cents : 

Filing  an  inventory,  petition  or  other  paper,  six  cents ;  but  no 
charge  shall  be  made  for  filing  the  vouchers  rendered  in  support  of  an 
account : 

Recording  every  will,  with  the  proof  thereof,  letters  testamentary, 
letters  of  administration,  appointment  of  a  guardian,  report  of  com- 
missioners for  the  admeasurement  of  dower,  and  every  other  proceed- 
ing or  order  required  by  law  to  be  recorded,  ten  cents  for  every  folio : 

For  the  translation  of  any  will  firom  any  other  than  the  English 
language,  ten  cents  for  every  folio : 

Copies  and  exemplifications  of  the  probate  of  a  will,  letters  testa- 
.mentary  or  of  administration,  and  of  any  other  proceeding  or  order 
had  or  made  before  him,  and  of  any  papers  filed  or  recorded  in  his 
office ;  transmitted  on  an  appeal,  or  furnished  to  any  party  on  his  re- 
quest, six  cents  for  every  folio  : 

Making  and  entering  every  order  lor  the  sale  of  real  estate  or  for 
confirming  such  sale,  seventy-five  cents;  and  for  every  other  neces- 
sary order,  twenty-five  cents  : 

Hearing  and  determining,  when  the  proof  of  a  will  or  the  right  to 
administration,  is  contested,  two  dollars : 

Taking,  stating  and  determining  upon,  an  account  rendered,  or  de- 
termining and  deciding  the  distribution  of  personal  estate,  two  dol- 
lars for  each  day  necessarily  occupied  therein : 

TOL.  n.  81 


RETISED  STATUTES  OF  [pAnm. 

'^^'^^^  ^       If  die  allowaace  of  sodi  accotint,  or  die  £itribatioD  of  audi  per- 
wnal  ejuce.  be  coatesteii,  an  aiiditiocal  fee  of  two  dollars : 

For  heanm;  ami  decenninic^  asj  cbjectioiks  to  die  appointmeitt  of 
an  executor  or  adminiscracor,  or  mj  applkratioii  for  his  removal,  or 
he  die  r«iioTaI  of  anv  ^riardiazu  or  any  appUcation  to  annul  the  pro- 
bate of  a  will,  two  dollars  : 

Hearing  and  decermicuig  upon  an  application  to  leaae,  mof^ap, 
or  sell  real  esate«  two  doQars : 

For  inresting  for  the  benefit  of  anr  minor,  anr  legacies,  or  dis- 
tribatiTe  shares  of  the  estate  of  anj  deceased  person,  in  the  stodoiof 
this  state  or  of  the  United  States^  one  per  cent,  for  a  sum  not  exceed- 
ing two  hondred  dollars,  and  for  anr  excess,  one  quarter  of  one  per 
cent. ;  for  investing  the  same  on  bond  and  mortgage  of  real  estate, 
onehalfof  one  per  cent  for  a  sum  not  exceeding  two  hundred  ddlirs, 
and  one  quarter  of  one  percent,  for  anv  excess: 

For  receivix^  the  interest  on  such  investments,  and  pajing  over 
the  same,  for  the  support  and  education  of  such  minor,  one  half  oT cue 
per  cent. : 

For  sealing  any  exemplifications,  process  or  other  docummCs,  asd 
for  which  no  provtiion  is  herein  made,  twenty-five  cents: 

Searching  the  records  in  his  office,  for  any  one  year,  twelve  audi 
half  cents ;  and  for  every  other  year,  six  cents : 

Appointing  a  guardian  to  defend  any  infimt  who  shall  he  a  party  to 
any  proceedings,  twenty-five  cents : 

Hearing  and  determining  upon  the  report  of  coinmissiooen  ibr  the 
admeasurement  of  dower,  two  dollars: 

For  distributing  any  monies  brought  into  his  office  on  the  sale  oC 
real  estate,  the  same  commission  as  is  aUowed  by  law  to  executors  od 
the  settlement  of  their  accounts ;  and  no  executors  or  other  persons 
authorised  to  sell  any  real  estate  by  the  order  of  any  surrogate,  dull 
be  allowed  any  commission,  for  receiving  or  paying  to  the  surrogate, 
the  proceeds  of  such  sale,  but  shall  be  allowed  their  expenses  in  con- 
ducting such  sale,  including  two  dollars  for  every  deed  executed  by 
them  thereon,  and  a  compensation  not  exceeding  two  dollars  a  day 
for  the  time  necessarily  occupied  in  such  sale.  But  no  fee  shall  be 
taken  by  any  surrogate  in  any  case  where  it  shall  appear  to  him,  bj 
the  oath  of  the  party  applying  for  letters  testamentary  or  of  adminis- 
tration, that  the  goods,  chattels  and  credits,  do  not  exceed  the  valoe 
of  fifty  dollars. 

FMfl  to  wit.      S  33.  Witnesses^  Fees  for  aUending  any  Cowty  Officer ^  Brft 

reeSj  or  Arbitrators. 
Each  witness,  for  attending  in  his  own  county,  twenty-five  cent* 
per  day ;  attending  from  a  foreign  county,  or  fi'om  any  place  ost  <^ 
this  state,  fifty  cents  per  day : 
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Travelling  every  thirty  miles,  in  coming  to  and  returning  from  title  3. 
the  place  of  attendance,  to  be  estimated  from  the  residence  of  such  ^^*>^^^ 
witness,  if  within  this  state ;  or  from  the  boundary  line  of  this  state, 
which  such  witness  passed  in  such  coming,  if  his  residence  be  out  of 
the  state ;  the  same  compensation  as  for  attendance : 

The  secretary  of  state,  the  comptroller,  treasurer,  surveyor-gene- 
lal,  attorney-general,  any  canal  commissioner,  any  clerk  or  surrogate, 
attending  on  subpoena,  with  wills,  records  or  other  written  evidence, 
one  dollar  and  twenty-five  cents  per  day : 

Every  surveyor,  for  attending  pursuant  to  a  subpoena,  to  testify 
relative  to  any  survey  actually  made  by  him,  one  dollar  per  day. 

$  84.  Surveyors^  Fees.  samyon* 

For  actual  service  in  surveying,  laying  out,  marking  and  mapping 
any  real  estate,  of  which  partition  shall  be  made  pursuant  to  law,  or 
of  which  dower  shall  be  admeasured,  two  dollars  and  fifty  cents  per 
day: 

For  each  of  his  necessary  chain  and  flag  bearers,  and  other  neces- 
sary assistants,  one  dollar  per  day : 

S  85.  Fees  of  Commissioners  appointed  to  make  parHtionj  or 


to  admeasure  dower.  S^ 

For  every  day's  actual  and  necessary  service,-  two  dollars  to  each 

commissioner. 

S86.  Fees  of  Rtferees.  M^nmf 

For  each  day  necessarily  spent  in  the  business  of  the  reference,  two 

dollars  to  each  referee,  and  one  dollar  per  day  for  his  expenses;  to  be 

paid  on  making  their  report,  by  the  prevailing  party : 

For  drawing,  copying  and  signing  a  report,  pursuant  to  the  order 

of  the  court,  the  same  fees  as  are  allowed  to  attornies  for  similar  ser- 

Tices  in  the  court  where  the  cause  shall  be  depending,  to  be  paid  by 

the  party  obtaining  such  order.^^ 

S  87.  Jurors^  FeeSj  for  serving  in  any  Courty  or  before  any  pmi  to j«- 

Officer.  ~"- 

To  each  juror  impannelleid  to  try  a  cause  in  any  circuit  court  or 
court  of  common  pleas,  twenty-five  cents  for  each  cause  in  which  he 
shall  be  impannelled,  to  be  paid  by  the  party  noticing  the  cause  for 
trial,  or  if  noticed  by  both  parties,  to  belaid  by  such  party  as  the  court 
shall  direct : 

The  boards  of  supervisors  of  the  respective  counties  of  this  state,  JSS'JJJJ* 
may,  at  their  annual  meeting,  direct  a  sum  not  exceeding  one  dollar  ^y  p*'^ 
per  day,  to  be  allowed  to  every  grand  juror  and  to  every  petit  juror, 
for  attending  the  courts  of  record  held  within  such  county,  in  addition 
to  any  other  fees  which  such  jurors  may  receive ;  or  they  may  direct 
such  allowance  to  be  made  to  grand  jurors  only,  or  to  petit  jurors 
only ;  and  -  they  may  also  direct  an  allowance  to  be  made  to  such  ju- 

(SI)  1  R.  L.  p.  517.  §  4« 


STjlIUTWS  or  [navH. 
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Fw  mmm  A  c^pifli  «rf  rt^femdtmdmmL,  wni  of  rqiImB,  son- 
nuiiBi*  4r  aaj  4dier  pnces  bw  whkh,  &  sok  shall  be  coHBOoed  in  a 
court  •H  biv.  nrafipn ,  anrcyiKiu  or  (dedakradoo.  wka  tkeve  ihaU 
kave  keen  no  pcoceai  preriuaa  tfacreco,  i&j  cenii: 

For  tssreflfaic  in  makiiic  an j  sodi  snrice,  six  ceols  per  mfle,  fa 
coinc  Qiilj*  «>  be  compQud  in  all  cades  froan  dbe  coort-lioaK  of  (he 
cuiinnr ;  and  if  there  be  ivo  or  imxe  coon-hooaefls  to  be  ^i^wiMitiJ 
ttooi  thai  vhich  shaH  be  aearat  to  the  place  where  the  senrkc  Ml 
bare  been  made  :  excepc  that  in  the  coantr  of  Oneida,  such  trafd 
shall  be  computed  from  the  coart-hotae  in  Whiteatown : 

For  taking  a  bond  of  a  plaintiff  in  repkTin,or  taking  a  bond  on  the 
arrest  of  a  defendant,  or  takii^  his  endorsement  of  appearance,  or  fa 
taking  a  bond  in  any  other  case,  where  be  is  authorised  to  take  the 
same,  for  which  no  fee  is  herein  alfewed,  thirty-seren  and  a  baV 
cents; 

For  a  certified  copj>  of  such  hood,  twenty-fire  cents : 

For  a  note  of  every  capiat,  delivered  to  a  defendant  on  requeily 
six  cents : 

For  a  copy  of  every  summons,  $cire  facias  or  declaraticNi  9err«d 

by  him,  when  made  by  a  sheriff,  the  same  fees  as  are  allowed  to  it- 

tomies  in  the  court  in  which  the  action  is  pending,  for  mtHoDgf^ 
copy: 
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For  a  oopjT of  every  other  writ,  when  demanded  or  required  by  TmEs. 
law,  nineteen  cents : 

Returning  a  writ,  twelve  and  a  half  cents : 

For  serving  an  attachment  for  the  payment  of  money,  or  an  exe- 
cution  for  the  collection  of  money,  or  a  warrant  for  the  same  purpose, 
issued  by  the  comptroller  or  by  any  county  treasurer,  for  collecting 
the  sum  of  two  hundred  and  fifty  dollars,  or  less,  two  cents  and  five 
mills  per  dollar ;  and  for  every  dollar  collected,  more  than  two  hun- 
dred and  fifty,  one  cent  and  two  and  a  half  mills : 

Advertising  goods  or  chattels,  lands  or  tenements,  for  sale,  on  any 
execution,  two  dollars ;  and  if  the  execution  be  stayed  or  settled,  af- 
ter advertising  and  before  sale,  one  dollar : 

The  fees  allowed  by  law  and  paid  by  such  sheriff  to  any  printer  for 
publishing  an  advertisement  of  the  sale  of  real  estate  for  not  more  than 
six  weeks ;  and  for  continuing  such  advertisement  more  than  six 
weeks,  or  for  publishing  the  postponement  of  any  such  sale,  the  ex- 
pense of  such  continuance  or  postponement  shall  be  paid  by  the  party 
requiring  the  same : 

The  fees  herein  allowed  for  the  service  of  an  execution,  and  far 
advertising  thereon,  shall  be  c^lected  by  virtue  of  such  execution,  in 
the  same  manner  as  the  sum  therein  directed  to  be  levied : 

But  when  there  shall  be  several  executions  against  the  defendant, 
at  the  time  of  advertising  his  property,  in  the  hands  of  the  same  she- 
riff, there  shall  be  but  one  advertising  fee  charged  on  the  whole,  and 
the  sheriff  shall  elect  on  which  execution  he  will  receive  the  same : 

For  every  certificate  on  the  sale  of  real  estate,  the  same  fees  for 
drawing  and  for  two  copies  thereof,  as  are  allowed  for  drafts  and  co- 
pies to  attomies  in  the  court  firom  which  the  execution  issued,  together 
with  the  clerk's  fee  for  filing  one  of  such  certificates,  to  be  collected 
as  other  fees  on  execution : 

For  drawing  and  executing  a  deed,  pursuant  to  a  sale  of  real  estate, 
one  dollar,  to  be  paid  by  the  grantee  in  such  deed : 

Serving  a  writ  of  possession  or  of  restitution  ;  putting  any  person 
entitled,  into  the  possession  of  premises,  and  removing  the  tenant, 
one  dollar  and  twenty-five  cents;  and  the  same  compensation  for 
travelling  to  serve  the  same,  as  is  herein  allowed  on  die  service  of  a 
capias  ad  respondendum : 

Tdcii^  a  bond  for  the  liberties  of  the  jail,  thirty-seven  and  a  half 
cents: 

For  summoning  the  jury  to  attend  any  court,  fifty  cents  in  each 
cause  noticed  for  trial  at  such  court,  or  placed  on  the  calendar,  there- 
of, for  trial : 

Summoning  a  jury  upon  a  writ  of  inquiry,  or  in  any  case  where  it 
shall  become  necessary  to  try  the  title  to  any  personal  property,  at- 
tending such  jury,  and  making  and  returning  the  inquisition,  one  dol- 
lar and  fifty  cents : 
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X  aveisii  4r  mcaljonr,  purwMrt  to  ^vmrnrefanAat 
aui  im  imaeL  one  ioOm  and  twelre  and  a  Uf 

SuDmuiiiiv  A^  juiT*  'TsmaoL  w  9Dt  precgpt  or  wimiiMitii  of  any  of' 
n-.  n  «av  nwoai  ppiceeioixc.  occ  doUar;  and  for  aftHwling  ndi 


Sruwn^  IP  <&  3cwiier  looa  a  inA^aa  earpmSj  to  mtify  or  aofipv 
ji  Mtj  CMir^  JUS  iuOar  Ami  adr  cents ;  and  for  traTelling  each  mib 
i*nn  :iitf  ^aiurvciv«  ani  4  iialK  ceoB : 

Fjr  ■'tiwfcnnii;  jqv  cuurt  wiOL  mil  pcisoDer^ooe  doUar  per  dqr|be- 


Brjicuiic  ip  4  pruooer  ipun  aaj  icA^aa  coiyi,  with  the  caaie  ef 
ilia  tf»HC  joi  iacisQouo^  one  duUar  and  atcr  gmti,  and  for  tmcDiDg, 
cvei^v  and  a  i&iil  o»c»9br  each  auk  from  the  jail: 

AoBKnne  beajie  anv  oficer  withapriaoncrYfortheparpoaeoflMf- 
in^  aim  wrendered  in  exuoefadtin  of  hia  bail ;  or  attendiag  to  t^ 
c«Lve  a  prauoer  m  saErendensd  vho  was  not  committed  at  die  tinit; 
and  ^ecei^inic  anv  nch  snaoner  into  hia  castodj,  in  either  caiei  oat 
Adlar: 

AcDendinic  a  view,  one  dollar  eicfacT-«eTenandahalfoentapcrdqr; 
fiimc  and  recumin^  one  dollar  cwentv  fiTe-cents  per  day : 

Senrinic  an  aoachmenc  aic^insc  the  property  of  any  debtor,  or  upon 
any  idiip  or  veaKl,  the  same  poonda^  upon  the  Talue  of  the  propertf 
aelired^  aa  upon  exectxtioaa:  such  Taloe  to  be  determined  by  dv  is- 
▼enmry  and^praisal  of  such  property,  if  there  be  any  naJei  w  ^ 
proof  to  the  sadafoction  of  the  officer  isaoing  such  warrant: 

For  »wat^ng  and  recnniing  an  inTentorr  and  appraisal,  iiidi  com- 
pensation to  the  appraiser^  not  exceeding  one  dollar  to  each  per  ixj^ 
for  each  day  actually  employed,  as  the  odScer  issuing  the  attKfamen^ 
shall  allow,  and  the  same  compensation  for  drafting  and  copying  da 
inrentory,  as  is  allowed  for  drafb  and  copies  to  attomias  in  the  fft- 
preme  court: 

For  selling  any  property  so  attached,  and  for  advertising  socfa  sde,  ^ 
the  same  allowance  as  for  sales  on  executions : 

For  executing  any  warrant  to  remove  any  person  from  lands  beloeg- 
ing  to  the  people  of  this  state,  or  to  Indians,  such  sum  as  the  comp- 
troller shall  audit  and  certify  to  be  a  reasonable  compensation: 

For  giving  notice  of  any  general  or  special  election,  to  the  iospK- 
tors  of  the  different  towns  and  wards  of  his  county,  one  dollar  for  eeck 
town  or  ward,  and  the  expenses  of  publishing  such  notices  as  reqoiretl 
by  law ;  such  fees  and  expenses  to  be  paid  by  the  supervisors  of  tb 
county,  as  part  of  the  contingent  charges  thereof: 

For  any  services  which  may  be  rendered  by  a  constable,  the  mofi 
fees  as  are  allowed  by  law,  fbr  such  services,  to  a  constable.'' 

(32)  Laws  of  ]S1S»  ^  SI,  §  14 
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$  S9.  Fees  of  Coroners.  titles. 

For  all  services  rendered  by  them,  the  same  fees  as  are  herein  al-  ^^"^^^^^ 
lowed  to  sheriffs  for  similar  services :  fM«- 

For  confining  a  sheriff  in  any  house,  on  civil  process,  two  dollars 
lor  each  week,  to  be  paid  by  such  sheriff  before  he  shall  be  entitled  to 
be  discharged  from  such  confinement. 

$  40.  Fees  of  Constables^  for  services  in  special  proceedings  in  cod^um* 
ciuU  cases  ^  not  provided  for  in  the  Second  Chapter  of  this  Act.    d!i  TJUS! 

Serving  a  summons,  twelve  and  a  half  cents ;  serving  a  warrant, 
nineteen  cents ;  mileage  for  going  only,  six  cents  for  each  mile : 

Serving  a  warrant  of  distress  for  rent,  one  dollar : 

Making  and  certifying  an  inventory  of  the  articles  taken,  the  cause 
of  the  distress,  and  the  amount  of  rent  due,  and  leaving  one  copy  there- 
of, one  dollar : 

Summoning  and  swearing  appraisers,  and  taking  the  appraisement, 
fifty  cents,  and  twenty-five  cents  to  each  of  the  appraisers : 

Advertising  and  selling  any  property  distrained  for  rent  or  doing 
damage ;  or  levying  any  fine,  penalty  or  sum,  pursuant  to  any  war- 
rant ;  the  same  fees  as  are  allowed  for  similar  services  on  executions 
from  justices'  courts : 

Arresting  and  committing  any  person,  pursuant  to  process,  fifty 
cents ;  and  mileage  for  going  only,  six  cents : 

And  for  any  services  not  herein  provided  for,  which  may  be  ren-      * 
dered  by  a  constable,  the  same  fees  as  are  allowed  by  law  to  sheriffs, 
for  similar  services : 

For  attending  any  court  pursuant  to  a  notice  from  the  sheriff  for  that 
purpose,  one  dollar  and  fifty  cents  a  day  in  the  city  of  N^w-York,  and 
one  dollar  and  twenty-five  cents  a  day  in  each  of  the  other  counties 
of  this  state ;  which  fees  shall  be  chargeable  to  the  county,  and  shall 
be  paid  by  the  treasurer  thereof,  on  the  production  of  the  certificate  of 
the  clerk,  specifying  the  number  of  days  each  constable  shall  have  at- 
tended. 

S  41.  Fees  of  Notaries  Public, 

For  drawing  and  copy  of  protest  of  the  non-payment  of  a  promisso-  NotariMp^ 
ry  note  or  bill  of  exchange,  or  of  the  non-acceptance  of  such  bill,  ^' 
twenty-five  cents : 

For  drawing  and  copy  of  every  other  protest,  seventeen  cents  for 
every  folio ;  and  for  sealing  the  same,  twenty-five  cents : 

For  drawing,  copy,  and  serving  every  notice  of  non-payment  of  a 
bill  or  note,  or  non-acceptance  of  a  bill,  twenty-five  cents : 

For  drawing  and  copy  of  any  afiidavit  or  other  paper  or  proceeding, 
for  which  provision  is  not  herein  made,  the  same  fees  as  are  allowed 
to  attorntes  in  the  supreme  court,  for  drafls  and  copies. 
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TITLE  3.  3  42.  Fees  of  Canal  Commisaianers^  and  oiher  Public  Officen^ 
^'^^'^^^  for  the  Mervices  herein  specified. 


iiMoUeiit  no- 


ManMroT 
IMbUihiPg. 


For  drawing  and  copying  any  lease  or  deed,  to  be  executed  by  tbem 
or  any  of  them,  in  crises  where  the  payment  of  such  service  is  requir- 
ed by  law  to  be  made  by  the  lessee  or  grantee,  and  do  provisioo  is 
made  by  law  for  such  service,  the  same  fees  as  are  allowed  to  atttv- 
nies  in  tlie  supreme  court,  for  drawing  and  copying  pleadings,  not  to 
exceed  three  dollars ;  but  such  fees  shall  not  be  charged  to  the  peqde 
of  this  state,  in  any  case,  unless  specially  directed  by  law. 

Fabjuhiig    S  43.  Fees  for  PtAlishing  in  Newspapers^  Legal  Notices  ami 

Advertisements, 
For  publishing  notices  of  any  application  by  an  insolvent,  under  the 
provisions  of  the  fifth  Chapter  of  the  Second  Part  of  the  Revised  Sta- 
tutes, and  furnishing  the  evidence  of  such  publication,  for  six  weeks, 
one  dollar  and  sixty-seven  cents ;  if  published  ten  weeks,  two  dolr 
lars." 

S  44.  Such  notice  may  be  published  in  the  following  manner: 
First,  a  general  heading,  stating  whether  such  notices  are  fcr  Ae 
purpose  of  being  discharged  from  debt,  or  for  the  purpose  of  haying 
the  person  exonerated  from  imprisonment,  shall  be  prefixed  to  eacb 
class  of  applicants ;  next,  the  name  of  the  applicant ;  next,  die  date 
of  tlie  first  publication  of  sucii  notice ;  next,  the  name  of  the  officer 
before  whom  creditors  arc  required  to  appear ;  next,  the  pfaoe  ap* 
pointed  for  such  appearance ;  next,  the  time  for  such  appearuioe : 

And  every  such  publication  shall  be  deemed  as  valid,  as  if  such 
notice  had  been  published  at  length. 

PnbUfhinrau     S  45.  For  pubHsbiug  any  other  notice,  or  any  order,  citation,  som- 
kffaiDoticct.  jjj^jjg^  ^jj.  ^jjy  otlier  proceeding  or  advertisement,  required  by  law  to  be 

published  in  any  newspaper,  not  more  than  fifty  cents  per  folio  fortbe 
first  insertion,  and  twenty  cents  per  folio  for  each  subsequent  inse^ 
tion  after  the  firsl.^^ 

BaToMi  to  S  46.  If  all  the  printers  and  proprietors  of  newspapers  in  any  ooan- 
^  '*'*  ty  in  which  any  notice,  order,  citation,  or  other  proceeding  or  adver- 
tisement, is  by  law  required  to  be  published,  shall  refuse  to  insert  the 
same  for  the  price  herein  specified,  then  it  shall  be  lawful  to  publish 
the  same  in  the  state  paper,  instead  of  a  newspaper  printed  in  sucb 
county ;  and  the  state  printer  shall  not  demand  or  receive  any  greater 
price  for  the  publication  thereof,  than  that  above  prescribed. 

Tb.  S  47.  If  such  notice  or  other  advertisement  be  required  by  law  to 

be  published  in  the  state  paper,  and  also  in  a  newspaper  of  any  coun* 
ty,  and  the  printers  and  proprietors  of  newspapers  in  such  countff 
shall  all  refuse  to  publish  the  same  for  the  price  herein  specified,  tto 
such  notice  or  advertisement  may  be  published  in  a  newspaper  prin^ 

(83)  lR.L.p.471,§2S;Uwaofl821,p.249,§I.    (84)Uwiori818,p.BS;tfAP-l^ 
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ed  nearest  to  the  place  where  any  i)crsons  shall  be  required  to  appear,  title  3. 
or  where  any  act  or  proceeding  is  to  be  had,  pursuant  to  such  adver-  ^^^^f"^^^ 
tisement,  the  printer  of  which  will  consent  to  publish  the  same  for  the 
said  price.     Such  publication  shall  be  as  valid,  as  if  made  in  the  coun- 
ty required  by  law. 

S  48.  If  no  printer  will  consent  to  publish  such  notice  or  adver-  Disiwi»ing 
tisement  for  the  said  prices,  on  proof  thereof  being  made  as  herein  af-  uoi/.*' 
ter  required,  the  law  requiring  such  publication  in  any  particular 
county,  shall  not  take  effect,  or  be  in  force  in  respect  to  such  notice 
or  advertisement. 

S  49.  In  all  cases  in  which  notices  shall  be  published  in  the  state  spocimi  am 
paper,  or  in  a  newspaper  of  any  other  county,  in  consequence  of  the 
refusal  as  aforesaid  of  the  printers  or  proprietors  of  newspapers  in 
any  county,  and  in  which  an  affidavit  of  such  publication  shall  be  re- 
quired by  law,  there  shall  also  be  an  affidavit  of  application  having 
been  made  to  all  the  printers  or  proprietors  of  newspapers  printed  in 
such  county,  of  the  price  as  above  specified  having  been  tendered  to 
them  for  publishing  such  notice,  order,  citation,  advertisement  or  pro- 
ceeding, and  of  their  having  refused ;  which  affidavit,  togetlier  with 
proof  of  such  publication  in  the  state  paper,  or  in  any  other  newspa- 
per as  herein  required,  shall  be  deemed  evidence  of  a  compliance  with 
any  law  requiring  such  notice,  order,  citation,  proceeding  or  adver- 
tisement, to  be  published  in  any  particular  county. 

S  50.  When  notice  of  any  sale  by  virtue  of  a  mortgage,  shall  beNotirciiieer 
published  in  the  state  paper,  pursuant  to  the  provisions  of  this  Title, 
a  copy  of  the  said  notice  shall  be  served  at  least  six  weeks  before  the 
time  of  such  sale,  on  the  person  in  possession  of  tlie  mortgaged  premi- 
ses, in  all  cases  where  the  same  are  occupied ;  and  where  they  arc  not 
occupied,  and  the  mortgagor,  his  heirs  or  personal  representatives, 
shall  reside  in  the  county  where  such  premises  lie,  then  upon  such 
mortgagor,  his  heirs  or  personal  representatives,  as  the  case  may  be. 
Proof  of  the  service  of  such  notice  may  be  made,  certified  and  record- 
ed, in  tlie  same  manner  and  with  the  like  effect,  as  proof  of  the  pub- 
lication of  a  notice  of  sale  under  a  mortgage.^^ 

5  51.  Fees  of  the  Attorney- General.  AiioriH.y- 

The  attorney-general  shall  be  allowed  at  the  rate  of  five  dollars  per  iv«i" 
day,  for  his  services  on  occasions  where  he  may  attend  on  behalf  of 
the  people  of  this  state,  without  the  state  of  New- York ;  and  he  shall 
be  allowed  all  charges  for  expenditures  and  disbursements,  necessari- 
ly incurred  by  liim,  in  or  about  the  prosecution  or  defence  of  any  ac- 
tion, right  or  claim,  in  which  the  people  of  this  state  may  be  interest- 
ed, to  1x5  audited  and  allowed  by  the  comptroller.^* 

(35)  Laws  of  1818,  p.  235.    («)  2  R.  L  p.  21 
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iiiu  4  TITLE  IV. 

r.ENKKAI.  rilOVlMONii  lOXCKRMNt;  THIO  FKKS  OF  OFFICtRS  AND 

rKi;>oxs  TO  whom  any  allowance  is  madk  for  services. 

^>.(^  1.  Thi>  chapter  not  to  extend  to  criminal  cauie»-. 

2    Fei'fi  herein  not  to  apply  to  ca-ses  when:  »|iccial  provinions  exist. 

3.  i'ortain  olKcer^  entitled  to  make  scarchitM,  &c.  without  charge. 

•I    Folio,  to  cou!>i>t  of  one  hundred  word^. 

.V.  Pn^hihition  a^ain'^t  taking  greater  feetf  than  arc  allowed. 

0.  Foe>  not  to  be  taken  until  »en'lce  rendered,  cxcci>t,  &c. 

7.  IVnahy  fcr  violatini;  two  Lirt  section*. 

^.  S;une  person  not  to  receive  feeii  in  two  capacilici;,  &c. 

9.  Feett  not  to  l>e  faxed  unlesb  counsel  employed;  or  services  rendered.  &c 

10.  For  \^ hat  service-  prospective  costs  may  be  taxed. 

11.  Warrant  of  attorney :  plaints;  precipe:*,  venires,  nut  to  be  taxed. 

12.  One  dral\  only  to  be  taxed. 

i;).  Writingii  copied  into  pn>ceedin}*b,  &c.  not  to  be  counted  a^t  drafts. 
\\.  Fee*  for  certified  copies,  to  be  allowed. 
15.  Fee«  not  to  be  allowed  atlomie.o,  &c.  an  witncNSCs. 
Iii.  Char^'4  aeain>t  the  ftate,  to  be  audited  b3''  comptroller. 
17.  Fee  for  administering  oath  of  ofhce;  when  not  to  be  charged. 

i5  1.  The  provisions  of  this  Chapter  shall  not  extend  to  allow  any 
lees  or  ronipensation  for  services  in  any  proceedings,  treated  of  in  the 
Fourth  Pari  of  the  Revisi»d  Statutes. 

sp  f.ai  ca  ,S)  3.  The  allowance  of  any  fees  by  this  Chapter,  shall  not  apply  to 
any  cast^  where  special  provision  is  made  by  law  for  any  particular 
service ;  but  the  fees  for  such  service  shall  be  such  as  are  provided 
in  the  statute  requirinu:  the  service  or  providing  tlie  compensation 
therefor. 

i.ii.iiii  j5  3.  The  secietarv  of  state,  comptroller,  treasurer,  attornev-sene- 

w«.»tmt..u*.  ral  and  survt»yor-general  respectively,  shall  be  authorised  to  require 
searches  in  the  respect  ivc  oflices  of  each  other,  and  in  the  offices  of  the 
clerks  of  the  supreme  court,  for  any  papers,  records  or  documents, 
necessary  to  the  discharge  of  the  duties  of  their  respective  offices,  and 
to  require  coj)ies  thereof  and  extracts  therefrom,  without  thcpaytneni 
of  any  fee  or  charge  whatt^ver.^" 

K..i,n",i..  3  .1.  Whenever  the  term  "folio"  is  u.sed  in  this  Chapter,  it  shall 
be  construed  to  mean  one  hundred  words ;  counting  every  fiirure  ne- 
cessarily used,  as  a  word. 

•'mhlbiu'd  ^  ^*  No  judge,  justice,  sherilV,  or  other  ollicer  whatsoever,  or  oth- 
er person  to  whom  any  fees  or  com])ensation  shall  be  allowed  bylaw 
for  any  service,  shall  take  or  receive  any  other  or  greater  fee  or  re- 
ward for  such  service,  but  such  as  is  or  shall  be  allowed  by  the  laws 
of  this  state. •'^'^ 

Ftr*  uhf n  lo  ^  6.  No  fec  or  compeiisatii>n  allowed  by  law,  shall  be  demanded 
or  received  by  any  ollicer  or  |)erson,  for  any  service,  unless  such  ser- 
vice was  actually  rendered  by  him ;  except  in  the  case  of  charges  fr 
prospective  costs,  herein  after  specilicd.  Hut  this  section  shall  iW 
prevent  any  officer  from  demanding  any  lee  heiein  allowed  for  any.^'" 

(:?7)  I  R  L  p   J^iJ/?     (:<-)  lb  p  III,  &- 1  R  K  p  s.  M 
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vice,  of  which  he  is  entitled  by  law  (o  require  the  payment,  previous  title  4. 
to  rendering  such  service.  v^v^^^ 

St.  A  violation  of  either  of  the  two  last  sections  shall  bo  deemed  Penalty. 
a  misdemeanor ;  and  the  person  guilty  thereof,  shall  be  liable  to  the 
party  aggrieved,  for  treble  the  damages  sustained  by  him.^^ 

S  8.  When  the  same  person  shall  act  as  attorney  and  counsel,^or  F»>iii  iwo 
as  solicitor  and  counsel,  in  the  same  cause,  he  shall  not  be  entitled  to"*"""'" 
fees  in  both  capacities,  in  relation  to  the  same  motion,  hearing,  trial, 
pleading,  or  other  matter;  but  shall  elect  in  which  capacity  he  will 
receive  compensation  for  such  service.  But  for  particular  services 
rendered  in  a  cause  by  an  attorney  or  solicitor,  in  reference  to  any 
matter  for  which  no  counsel  fee  shall  be  allowed,  he  sliall  be  entitled 
to  the  fees  allowed  for  such  services.^^ 

S  9.  No  fee  shall  be  taxed  for  any  counsel,  unless  such  counsel  pj^jjn'oun- 
was  actually  employed  ;  nor  for  any  services  as  having  been  rendered 
by  any  counsel,  solicitor,  attorney,  clerk,  sheriff  or  otiier  officer,  in 
the  progress  of  a  cause,  unless  such  service  was  actually  rendered ; 
except  when  otherwise  provided.^' 

S  10.  Prospective  c^sts  may  be  charged  and  taxed,  for  filing  and  Prctiportiva 
docketing  a  judgment  roll  or  decree,  and  for  one  execution  thereon.^^ 

S  11*  No  allowance  shall  be  made  for  drawing,  copying  or  filing  certain  |iro- 
any  warrant  of  attorney,  in  a  suit  actually  brought;  or  any  plaint ;  tTiM'ICM' 
or  any  precipe  for  any  writ,  rulcy^order,  or  other  proceeding ;  or  any 
venire^  unless  in  cases  where  it  shall  have  been  actually  awarded  to 
summon  a  foreign  jury. 

S  12.  Whenever  an  allowance  is  made  for  drafting  any  process,  ono  dr&fi 
pleading  or  proceeding,  it  shall  be  made  for  only  one  drafl  of  the  '^' 
same  process,  pleading  or  proceeding,  notwithstanding  several  may 
have  been  issued  or  used. 

S  13.  No  record,  writ,  return,  pleading,  instrument  or  other  writ- writ jnRi  ro- 
ing  copied  into  any  pleading,  proceeding,  entry,  process  or  sugges-  Knflj"'" 
tion,  shall  be  computed  as  any  part  of  the  drafl  of  such  pleading  or 
other  proceeding.*'- 

S  14.  The  legal  fees  paid  for  certified  copies  of  the  depositions  of  rortifird  ro. 
witnesses,  filed  in  any  clerk's  office,  and  of  any  documents  or  papers '""' 
recorded  or  filed  in  any  public  office,  necessarily  used  on  the  trial  of 
a  cause,  or  on  tlic  assessment  of  damages,  shall  be  allowed  in  the 
taxation  of  costs. 

S  15.  No  counsel  or  attorney  in  any  cause,  shall  be  allowed  a*iy  JJ^'^^T* 
fee  for  attending  as  a  witness  in  such  cause.'*^ 

S  16.  The  fees  and  charges  of  officers,  for  services  rendered  to  the  compiroiier 
people  of  this  state,  or  chargeable  to  the  state,  and  which  have  been  tainiimr-na 

(SB)  2  R.  L.  p.  30,  §  5.     (40)  III  §  4.     (41)  Uwf  of  1818,  p.  279.  §  5     (42)  2  R.  L.  p.  13. 
(48)  1  R.  L.  p.  418,  §  11. 
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•riTLE  :.  heretofore  audited  by  the  court  of  exchequer,  shall  hereafter  be  audit- 
ed by  the  comptroller,  and  pfiid  on  his  warrant. 

i^  17.  N(»  fee  sliall  be  charged  by  any  oflSccr,  for  administering 
the  oath  of  oilice  to  any  member  of  the  legislature,  to  any  military  of- 
ficer, to  any  inspector  of  elections,  or  to  any  town  officer ;  and  no 
more  than  twelve  and  a  half  cents  shall  be  charged  for  administering 
such  oath  to  any  other  officer.^* 


Ailminiiitrr 
me  itnXh  ut 
uffice. 


Vfif*  In  !•« 


Olhcrwi'to 
not  colli'Cta* 
ble. 


verliiiiig 
mortgage 
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TITLE  V, 

OF  THE  TAXATION  OF  COSTS. 

SKf.  I.  Fees  of  ofliccrs  to  Im»  taxed  on  he'iuji;  rrquirrd. 

2.  After  bfing  required,  not  to  be  collected,  until  taxed 

3.  Costs  of  foreclosing  mortgati^,  when  to  be  taxed. 
I.  What  charce<i  to  he  allowe<l  in  such  case. 

G.  Duties  of  taxing  oflirers  in  regard  to  it«>m« 
(i.  Atlidavit  of  amonnt  due,  when  to  be  presented. 
7.  CerUiin  charges  to  be  proved . 
H.  Minutes  of  court,  &c.  when  to  be  produced. 

S  1.  Upon  the  settlement  of  an  execution  by  a  defendant,  or  upon 
settlinii:  any  suit  or  demand,  the  sherifl*or  allorney,  claiming  any  fees 
which  shall  not  liavc  been  taxed,  shall,  upon  being  required  by  the 
defendant,  and  on  his  paying  the  expense  tliereof,  have  his  fees  taxed 
by  some  proper  officer  of  the  court  in  which  the  action  may  be  pend- 
ing, or  from  which  the  execution  shall  have  been  Lssued.*^ 

i5  2.  No  sherifl^or  attorney  shall  collect  any  fees  after  havins:  been 
required  as  aforesaid,  to  have  the  same  taxed,  without  such  taxation 
having  been  made. 

S3.  The  costs  and  expenses  of  foreclosing  any  mortgage  by  ad- 
vertisement, shall  be  taxed  by  some  officer  authorised  to  tax  costs  in 
the  supreme  court,  u])on  the  requisition  of  any  party  liable  topay  tlie 
same,  and  upon  such  party  paying  the  exi)ense  thereof. 

^4.  In  the  taxation  of  such  costs  and  ex|>enses,  the  following  al- 
lowances only  shall  be  made : 

1 .  For  drawing  and  a  copy  of  the  advertisement  of  foreclosure  and 
sale,  affidavits  of  the  publication  and  posting  thereof,  and  of  tliecir- 
cumstanics  of  the  sale,  and  the  deed  thcreot*,  the  same  allowana* as 
is  herein  made  to  attornics  in  the  supreme  court,  for  drawing  and  co- 
pies of  pleadings : 

2.  A  fee  of  ten  dollars,  for  superintending  the  sale  thereon,  and 
attending  to  the  execution  of  tlie  necessary  papers : 

3.  The  exi)ense  of  ])ublisliing  the  advertisement,  according  to  the 
rates  herein  allowed,  for  a  period  not  exceeding  twenty-four  wecb, 
the  expense  of  posting  such  advertisement  and  inspecting  tlie  same, 
not  exceeding  one  dollar,  the  expense  of  recording  the  necessary  aiB* 


(44)  1  R.  L.  p.  418,  §11.    (15)  Laws  of  1818./p.  279.  §  12. 
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davits,  and  of  the  proving  or  acknowledgment  of  the  deed,  and  of  its  '"tle  s. 
being  recorded,  and  of  necessary  postage  and  searches.  ^"^"^/^ 

S  5.  Every  officer  autliorised  to  tax  costs  in  any  court  of  law  or  Doty  or  uz- 
equity,  or  for  services  rendered  in  any  proceeding  authorised  by  law,  °'  "  ^"' 
shall  examine  the  bills  presented  to  him  for  taxation,  whether  such 
taxation  be  opposed  or  not,  and  shall  be  satisfied  that  the  items  charg- 
ed in  such  bill  arc  correct  and  legal ;  ho  shall  strike  out  all  charges 
for  services  which,  in  his  judgment,  were  not  necessary  to  be  per- 
formed, and  for  all  folios  in  pleadings,  entries  or  proceedings,  which 
were  unnecessarily  inserted ;  and  he  shall  strike  out  the  charges  for 
more  than  two  counts  for  the  same  cause  of  action  in  any  declaration, 
and  the  charges  for  more  than  two  pleas  of  the  same  matter  of  de- 
fence in  any  plea.^*^ 

S  6.  When  a  bill  of  costs  shall  be  presented  for  taxation,  upon  a  Affidavit  or 
judgment  rendered  upon  any  bond  or  instrument  having  a  penalty,  *"**"" 
before  such  bill  shall  be  taxed,  an  affidavit  of  the  plaintiff  or  his  at- 
torney shall  be  produced,  specifying  the  amount  due  by  the  condi- 
tion thereof. 

S  7.  When  there  shall  be  charcces  in  a  bill  for  the  attendance  of  cwtain  cbu- 
any  witness,  or  for  copies  or  exemplifications  of  documents  or  papers,  proved. 
or  for  any  other  disbursements,  except  to  officers  for  services  render- 
ed, such  charges  for  witnesses  shall  not  be  taxed,  without  an  affidavit 
stating  the  distance  they  respectively  travelled,  and  the  days  they  actu- 
ally attended ;  and  such  charges  for  copies  shall  not  be  taxed  with- 
out an  affidavit  that  such  copies  were  actually  and  necessarily  used, 
or  were  necessarily  obtained  for  use ;  nor  shall  such  disbursements 
be  allowed  without  an  affidavit  specifying  the  items  thereof  particu- 
larly, nor  unless  they  appear  to  have  been  necessary  and  reasonable 
in  amount. 

S  8.  If,  upon  the  trial  of  any  cause,  the  title  to  land  shall  come  Eyidcne*  or 
in  question,  or  the  plaintiflf's  claim  shall  be  reduced  by  set-of&,  or  klinV'***'' 
the  trespass  shall  appear  to  be  malicious,  or  any  other  fact  shall  ap- 
pear, which  will  entitle  either  party  to  costs,  or  to  double  costs,  the 
judge  or  judges  holding  the  court,  shall,  on  the  application  of  either 
party,  eiUier  before  or  after  verdict  rendered,  cause  an  entry  to  be 
made  in  the  minutes  of  the  court,  specifying  that  such  title  came  in 
question,  or  that  such  fact  appeared;  and  no  evidence  shall  be  re- 
ceived by  any  taxing  officer,  of  such  matter,  other  than  a  certified 
copy  of  such  minutes,  or  the  certificate  of  the  judge  or  judges  who 
tried  the  cause. 

(46)  Laws  of  1818,  p.  279,  §  12. 


cer- 
tain Cftltt. 


[The  preceding  ten  chapters,  conitituUng  the  Third  Part  of  the  Revised  Statutes, 
were  finally  passed  as  one  Act,  by  the  Senate  and  Assembly,  on  the  10th  of  Decenoiber,  1828, 
and  were  on  the  same  day  approved  and  signed  by  Nathahibl  Pitcher,  Lieutenant-Go- 
Tcmor  of  the  State,  Mr.  Clinton,  the  Govemor,  having  died  on  the  11th  of  February  pre- 
ceding.] 


REVISED  STATUTES 

OF   THE 

STATE  OF  NEW- YORK. 


PART  IV. 


AN  ACT 

Concerning  crimes  and  punishments  ;  proceedings 
in  criminal  cases ;  and  prison  discipline. 

Whereas  it  is  expedient  that  the  several  statutes  of  this  state,  re- 
lating to  crimes  and  punishments,  proceedings  in  criminal  cases,  and 
prison  discipline,  should  be  consolidated  and  arranged  in  appropriate 
chapters,  titles,  and  articles ;  that  the  language  thereof  should  be  sim- 
plified ;  and  that  omissions  and  other  defects  should  be  supplied : 
Therefore, 

The  People  of  tlie  State  of  New- York,  represented  in  Senate  and 
Assembly,  do  declare  and  enact  as  follows : — 

CHAPTER  !•  ^7a  3  ^ 

Of  Crimes  and  their  Punishment. 


Title  1. — Of  crimes  punishable  with  dcatli. 

Title  2. — Of  offences  against  the  person,  punishable  by  imprisonment 

in  a  state  prison. 
Title  3. — Of  offences  against  properly,  punishable  by  imprisonment  in  » 

state  prison. 
Title  4. — Of  offences  affecting  the  administration  of  justice,  punishable 

by  imprisonment  in  a  state  prison. 
Title  6. — Of  offences  against  the  public  peace  and  public  morals,  and 

other  miscellaneous  off»»nces,  punishable  by  imprisonment 

in  a  state  prison. 
Title  C. — Of  offences  punishable  by  im[ii'iaonment  in  a  county  jail,  and 

by  fmes. 
Title  7. — ^General  provisions  conrerning  rrime>  and  their  punishment. 
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TITLE  I 
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TITLE  I. 

OF  CftlMEi  rCMSHAULE  WITH  DEATH 

SE-:  1    (-'nmva  coai^iiubU:  with  icKh.  cnixsieru^ii 

2.  Ai:ti  ci.'luucntiiix  T.TtiJka':ii  ifunat  xhu  aCiSi:. 
;>.  Ellfect  ri'  -i-atljnvry  :a  :r«-.a3i?c 

I.  EciunenUon-'if  >lifer*;rit  apccws  of  hii:>inAe:a'!  ■ 

3.  When  b»iuicid«  n  murtler- 

6.  Wnta,  kiliinj:  12  a  1:^1:1  '.ut  '.(xhu  «ute  t-3  be  marier  b«r« 

7.  Aciiuiitol.  ibC  iz  dn«  ther  sL&ttf,  ^c-  tv  Imt  pr:9«cf*t:ca  htn 
<^.  P«tit  treajoo  AOLlijihcii. 

9   Dtffiniuon  •:  I  icton  in  Cnt  d«3Tce- 
111   Ceruin  biiiiii'np  a<.i  witiua  Uat  >ectzoa. 
11  &  12.  Wirrant  for  txecufioa  '.f  e'?avicu. 
13.  StAtemcai  of  cucricti«'^a  an«i  Uiiun'.ay  co  b«  fiat  t?  zovcrarr 
1 1.  G«.-Tem«>r  may  reqnirc  opiniou  c-f  cextola  officers. 
13-  CV.arictj  mn  to  be  reprieTed,  except,  &.e. 
16, 17  &  li.  FrKxetdJoin  to  oicertain  iiuaoitr  of  cf^vict. 
19.  When  z«JTenior  10  direct  execatioa  of  >ach  d'ovict. 
30  &  21.  Proceeding  to  ucortaia  prejnuncj  of  feoule  convict. 
22.  When  execatiiMi  of  such  convict  'o  be  directed. 
23  k.  24.  Power  of  laprcme  cooit  to  order  ejiecution  in  certain  caiei 
25.  26  &  27.  Manner  of  executine  convictj. 

Section'  1.  Every  person  who  shall  hereafter  be  convicted, 

1.  Of  treason  against  the  people  of  this  state :  or, 

2.  Of  murder :  or, 

» 

3.  Of  arson  in  the  first  desjee  : 

As  those  crimes  are  res{)ectively  declared  in  this  Title,  shall  suffer 
death  for  the  same.' 

3  '2,  The  following  acts  shall  constitute  treason  against  the  people 
of  this  state : 

1.  Levying  war  against  the  people  of  tliis  state,  within  the  state : 
or, 

2.  A  combination  of  two  or  more  persons  by  force,  to  usurp  the 
government  of  this  state,  or  to  overturn  the  same,  evidenced  by  a 
forcible  attempt  made  within  this  state,  to  accomplish  such  purpose: 
or, 

3.  Adhering  to  the  enemies  of  this  state,  while  separately  engaged 
in  war  with  a  foreign  enemy  in  the  cases  prescribed  in  the  constitu- 
tion of  the  United  States,  and  giving  to  such  enemies  aid  and  rum- 
fort,  in  this  state  or  elsewhere.- 

S  3.  Whenever  any  jierson  shall  be  outlawed  upon  a  conviction 
for  treascjn,  the  judgment  thereupon  shall  produce  a  forfeiture  to  the 
l)eoplc  of  this  state,  during  the  lifetime  of  such  person,  and  no  longer, 
of  every  freehold  estate  in  real  property,  of  which  such  person  was 
seised  in  his  own  rigiit,  at  tlic  time  of  such  treason  committed,  or  at 
any  time  tliereallcr ;  and  of  all  iiis  goods  and  chattels.^ 

S  4.  The  killing  of  a  human  being,  without  the  authority  of  law, 
by  ix)isoti,  shouting,  stabbing,  or  any  other  means,  or  in  any  tiber 

(I)  1  R.  L  p   l<^.  S  1     (2)  lb  p  1 1:>,  §  I      (»)  lb.  p  I W.  §  9 
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noiamier,  is  either  murder^  manslaughter,  or  excusable  or  justifiable  title  i. 
homicide,  according  to  the  facts  and  circumstances  of  each  case.         v^v^ 

$  5.  Such  killing,  unless  it  be  manslaughter  or  excusable  or  justi-  uunier  4o. 
fiable  homicide,  as  herein  afler  provided,  shall  be  murder  in  the  fol- 
lowing cases : 

i«  When  perpetrated  from  a  premeditated  design  to  effect  the  death 
of  the  person  killed,  or  of  any  human  being : 

8.  When  perpetrated  by  any  act  imminently  dangerous  to  others, 
^  and  evincing  a  depraved  mind,  regardless  of  human  life,  although 
without  any  premeditated  design  to  efiect  the  death  of  any  particular 
individual : 

8.  When  perpetrated  without  any  design  to  eflkct  death,  by  a  per- 
*   son  engaged  in  die  commission  of  any  felony, 

$  6.  Every  inhabitant  or  resident  of  this  state,  who  shall  by  pre-  kukoc  in  a 
vious  appointment  or  engagement,  fight  a  duel,  without  the  jurisdic-  uSTlS^^' 
tion  of  this  state,  and  in  so  doing,  shall  inflict  a  wound  upon  his  an- 
>  tagonist  or  any  other  person,  whereof  the  person  thus  injured  shall 
die  within  this  state,  and  every  second  engaged  in  such  duel,  shall  be 
deemed  guilty  of  murder  within  this  state,  and  may  be  indicted,  tried 
and  convicted  in  the  county  where  such  death  shall  happen.* 

S  7.  Every  person  indicted  under  the  provisions  of  the  last  sec-BarradWM- 
tion,  may  plead  a  former  conviction  or  acquittal  for  the  same  oflbnce,  Si^HdoUmt 
^  in  another  state  or  coimtry ;  and  if  such  plea  be  admitted  or  estab-'    ' 
lished,  it  shall  be  a  bar  to  any  fiirther  or  other  proceeding  against  such 
person  for  the  same  ofience,  within  this  state. 

S  8.  The  killing  of  a  master  by  his  servant,  or  of  a  husband  by  his  p«tit 


wife,  shall  not  be  deemed  any  other  or  higher  ofienco  than  if  com-  '^ 
mitted  by  any  other  person.'^ 

S  9.  Arson  in  the  first  degree,  the  punishment  of  which  is  pre- Anon  laflnt 
scribed  in  this  Title,  consists  in  wilfully  setting  fire  to,  or  burning,  in  ^^^ 
the  night  time,  a  dwelling-house  in  which  there  shall  be,  at  the  time, 
aome  human  being;  and  every  house, prison, jail, or  other  edifice, 
which  shall  have  been  usually  occupied  by  persons  lodging  therein  at 
night,  shall  be  deemed  a  dwelling-house  of  any  person  so  lodging 
therein.* 

S  10.  But  no  ware-house,  barn,  shed  or  other  out-house,  shall  be  CMtaiBbviki- 

iiwa  not  in 

deemed  a  dwelling-house  or  part  of  a  dwelling-house,  within  the  eioded. 
meaning  of  the  last  section,  unless  the  same  be  joined  to,  immediately 
connected  with,  and  part  of  a  dwelling-house. 

S  11.  Whenever  any  convict  shall  be  sentenced  to  the  punishment  wamntror 
of  death,  the  court,  or  a  major  part  thereof,  of  whom  the  presiding***^ 
judge  shall  always  be  one,  shall  make  out,  sign  and  deliver  to  the 

^^^^M^^^MM^M^^.^,^^  II        II  I  ■■■  ■■III 

(4)Uwfofl8SB,p.481.    (6)  1  R.  L.  p.  97,  §  8.    (6)  n».  p.  407,  f  1. 
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™^i.  aheriffof  the  comtj,  a  warrant,  Btatiiy  wich  coimctiM  and  leateiwi, 
and  appointing  the  dmj  on  wbich  such  sentence  shall  be  ezecnted. 

•a^     S  12.  Such  daj  shall  not  be  less  than  fiiar  weeks  and  not  moit 
than  eight  weeks  from  the  time  of  the  sentence* 

S  IS.  The  presiding  judge  of  the  court  at  which  sock  cooyictiflD 
Miosov  ihall  have  taken  place,  shall  immediately  thereupon,  transmit  to  die 
governor  of  this  state  bj  mail,  a  statement  of  such  oonTiclkxi  and  na- 
tence,  with  the  notes  of  testimcmj  taken  by  such  judge  on  the  trisL 
The  expense  of  such  statement,  U>  be  estimated  at  the  rate  allowed 
for  drafts  and  copies  of  pleadings  in  the  saprerae  cosrt^  shall  be  audit- 
ed by  the  comptroller,  and  paid  out  of  the  treasuiy, 

S  14.  The  goyemor  shall  be  authorised  to  require  the  opinioD  of 
the  chancellor,  the  justices  of  the  supreme  court,  and  of  the  attomej- 
general,  or  of  any  of  them,  upon  any  statement  so  furnished. 

^SSZ^  S  15.  No  judge,  [court  or  officer,  other  than  the  governor,  Adl 
have  any  authority  to  reprieve  or  suspend  the  execution  of  any  coo* 
vict  sentenced  to  the  punishment  of  death ;  except  «hAriflft^  in  the  ci- 
ses  and  in  the  manner  herein  after  provided. 

Jjrjotiy  S  16,  If  after  any  convict  shall  have  been  sentenced  to  the  punisb- 
ment  of  death,  he  shall  become  insane,  the  sheriff  of  the  county,  witb 
the  concurrence  of  the  circuit  judge  of  the  circuit,  or  if  he  be  abeent 
from  the  county,  with  concurrence  of  any  judge  of  the  court  beibre 
which  the  conviction  was  had,  may  summon  a  jury  of  twelve  electofs 
to  inquire  into  such  insanity,  and  shall  give  immediate  notice  thereof 
to  the  district  attorney  of  the  county. 

Daty  tod  S  17.  The  district  attorney  shall  attend  such  inquiry,  and  may  pro- 
S!Suummj.  duoe  wituesses  before  the  jury ;  for  which  purpose  he  shall  have  the 
same  power  to  issue  subpoenas,  as  for  witnesses  to  attend  a  grand  jury, 
and  disobedience  thereto  may  be  punished  by  the  court  of  oyer  and 
terminer  which  shall  next  sit  in  such  county,  in  the  same  manner  u 
disobedience  to  any  process  issued  by  such  court 

wiMonMn.  S  18*  The  inqusition  of  the  jury  shall  be  signed  by  them  and  the 
swpMdwi.  sheriff.  If  it  be  found  by  such  inquisition  that  such  convict  is  insuie, 
the  sheriff  shall  suspend  execution  of  the  warrant  directing  the  death 
of  such  convict,  until  he  shall  receive  a  warrant  from  the  governor 
of  this  state,  or  from  the  justices  of  the  supreme  court,  directing  the 
execution  of  such  convict. 

wiiMto  u  S  19.  The  sheriff  shall  immediately  transmit  such  inquisition  to  the 
governor ;  who  may,  as  soon  as  he  shall  be  convinced  of  the  sanity 
of  such  convict,  issue  a  warrant  appointing  a  time  and  place  tot  hb 
execution,  pursuant  to  his  sentence. 

Jiwyto  try        S  20.  If  a  female  convict  sentenced  to  the  punishment  of  deatt, 

•SlSr^**  be  pregnant,  the  sheriff  shall  in  like  manner  summon  a  juiyof  n^c 

^  physicians,  and  shall  give  the  like  notice  thereof  to  the  district  att0^ 
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ney,  who  shall  attend  and  have  power  to  issue  subpoenas,  as  herein  nrLBi 
before  provided,  and  with  the  like  effect.    An  inquisition  shall  in 
like  manner  be  made  and  signed  bj  the  jurors  and  the  sheriff. 

Sih  If  by  such  inquisition  it  appear  that  such  female  convict  is 
quick  widi  diild,  the  sheriff  shall  in  like  manner  suspend  the  execu-  pmuS*' 
tion  of  her  sentence ;  and  shall  transmit  the  inquisition  to  the  governor. 

S  ii»  Whenever  the  governor  shall  be  satisfied  that  such  female  whratow 
convict  is  no  longer  quick  with  child,  he  shall  issue  his  warrant,  ap-  ^**'*^ 
pointing  a  day  for  her  execution  pursuant  to  her  sentence ;  or  he  may 
^  in  his  discretion  commute  her  punishment  to  perpetual  imprisonment 
in  the  state  prison. 

S  2S.  Whenever  for  any  reason,  any  convict  sentenced  to  the  pu-  powwoTm- 
nishment  of  death,  shall  not  have  been  executed  pursuant  to  such  sen-  Sto«^ 
tence,  and  the  same  shall  stand  in  full  force,  the  supreme  court,  on  ^^"^ 
the  application  of  the  attorney-general  or  of  the  district  attorney  of 
^   the  county  where  the  conviction  was  had,  shall  issue  a  writ  of  habeas 
corpus  to  bring  such  convict  before  such  court ;  or  if  he  be  at  large, 
a  warrant  for  his  apprehension  may  be  issued  by  the  said  court  or  any 
justice  thereo£ 

$  24.  Upon  such  convict  being  brought  before  the  court,  they  shall  ft. 
proceed  to  inquire  into  the  facts  and  circumstances,  and  if  ho  legal 
reasons  exist  against  the  execution  of  such  sentence,  they  shall  sign 
^  a  warrant  to  the  sheriff  of  the  proper  county,  commanding  him  to  do 
execution  of  such  sentence,  at  such  time  as  shall  be  appointed  therein ; 
which  shall  be  obeyed  by  such  sheriff  accordingly. 

S  25.  The  punishment  of  death  shall  in  all  cases  be  inflicted,  by  onthky 
-^   *ypg'"g  the  convict  by  the  neck,  until  he  be  dead.  >>«*fim- 

S  26.  Such  punishment  shall  be  inflicted,  either  in  the  prison  MuMeror 
where  the  convict  shall  be  confined,  or  within  an  enclosed  yard  of  *'*^*>*^ 
auch  prison,  if  there  be  one,  or  in  the  manner  heretofore  accustomed, 
"^  at  the  discretion  of  the  sheriff  whose  duty  it  shall  be  to  inflict  such 
punishment 

$  27.  The  judges  of  the  county  courts  of  the  county,  the  justices  KoiiM 
of  the  peace,  and  the  marshals  and  constables  of  the  city  or  town  in  ^^ 
whidi  any  execution  is  to  be  had,  shall  be  notified  thereof  by  the  she- 
rifi^  at  least  three  days  previously,  and  shall  be  entitled  to  witness 
such  execution* 
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▲BTICIiB  FIRST. 

0/ Manslaughter. 

8xc.  1.  Oeaenl  elafiifloation  of  homieidea  not  unoiutiDgto  mardcr. 
2.  Juttifijible  lioiiucidei  by  public  offioen. 
8.  Jutifiable  homioidei  by  indiTidoali. 
4  EzeoMble  homioidei. 

5.  Yeidict  of  not  guilty  to  be  rendtfed  in  certain  CMM  of  bonieide. 
6, 7  &  8.  Cesei  of  manilawghter  in  the  fint  degree. 
9, 10  &  11.  Catei  of  minalaoghter  in  the  second  degree. 
12, 18, 14, 16, 16, 17,  IS  &  19.  Cnieg  of  meniitonghter  in  the  fooith  degwe. 

20.  Ponishment  of  mentlang^ter  in  fint,  second  and  third  degrees. 

21.  Ponishment  of  manslanghter  in  fourth  degree. 


Homicidai 

iMSthan 

murder. 


Joatifiablo 


lb.  bj  indi- 
viduals. 


S  !•  The  killing  of  one  human  being,  by  the  act,  procurement  or 
omission  of  another,  in  cases  where  such  killing  shall  not  be  murder 
according  to  the  provisions  of  the  first  Title  of  this  Chapter,  is  either 
justifiable,  or  excusable  homicide ;  or  manslaughter. 

S  2.  Such  homicide  is  justifiable  when  committed  by  public  offi- 
^uk^-^^  cers  and  those  acting  by  their  command  in  their  aid  aiul  assistaDce, 
either, 

1.  In  obedience  to  any  judgment  of  a  competent  court :  or, 

8.  When  necessarily  committed  in  overcoming  actual  resistance 
to  the  execution  of  some  legal  process,  or  to  the  discharge  of  any  oth^ 
legal  duty :  or, 

8.  When  necessarily  committed  in  retaking  felons  who  have  been 
rescued,  or  who  have  escaped :  or, 

4.  When  necessarily  committed  in  arresting  felons  fleeing  from 
justice. 

S  S.  Such  homicide  is  also  justifiable,  when  committed  by  any 
person,  in  either  of  the  following  cases : 

1.  When  resisting  any  attempt  to  murder  such  person,  or  to  com- 
mit any  felony  upon  him  or  her,  or  upon  or  in,  any  dwelling-house,  in 
which  such  person  shall  be :  or, 

2.  When  committed  in  the  lawful  defence  of  such  person,  or  of 
his  or  her  husband,  wife,  parent,  child,  master,  mistress  or  servant, 
when  there  shall  be  a  reasonable  ground  to  apprehend  a  design  to 
commit  a  felony  or  to  do  some  great  personal  injury,  and  there  sbaO 
be  imminent  danger  of  such  design  being  accomplislied :  or, 

8.  When  necessarily  committed  in  attempting  by  lawful  ways  and 
means,  to  apprehend,  any  person  for  any  felony  committed ;  or  in  law- 
fully suppressing  any  riot ;  or  in  lawfully  keeping  and  preserving  the 
peace. 

S  4.  Such  homicide  is  excusable  when  committed, 

1.  By  accident  and  mis&rtune,  in  lawfully  correcting  a  child  or 
servant ;  or  in  doing  any  other  lawful  act  by  lawful  means  with  usual 
and  ordinary  caution,  and  without  any  unlawful  intent :  or, 

2.  By  accident  and  misfortune,  in  the  heat  of  passion,  upon  any  locl- 
den  and  sufficient  provocation,  or  upon  a  sudden  combat,  without  ao/ 
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undue  adyantage  being  taken,  and  without  any  dangerous  weapon  be«  ^'^*  '- 
ing  used,  and  not  done  in  a  cruel  or  unusual  manner. 

S  5*  Whenever  it  shall  appear  to  the  jury,  on  the  trial  of  any  per-  verdiet  or 
son  indicted  for  murder  or  manslaughter,  that  the  alleged  homicide  ^JSawau 
was  committed  under  circumstanses,  or  in  cases,  where  by  law  such 
homicide  was  justifiable  or  excusable,  the  jury  shall  render  a  general 
verdict  of  not  guilty* 

S  6.  The  killing  of  a  human  being,  without  a  design  to  efl^t  death,  >'''?'*2£fLt 
by  the  act,  procurement  or  culpable  negligence  of  any  other,  while  deg im. 
such  other  is  engaged, 

1.  In  the  perpetration  of  any  crime  or  misdemeanor  not  amounting 
to  felony :  or, 

2.  In  an  attempt  to  perpetrate  any  such  crime  or  misdemeanor. 
In  cases  where  such  killing  would  be  murder  at  the  common  law, 

shall  be  deemed  manslaughter  in  the  first  degree. 

S  7.  Every  person  deliberately  assisting  another  in  the  commission  ib. 
of  self-murder,  shall  be  deemed  guilty  of  manslaughter  in  the  first  de- 
gree. 

S  8*  The  wilful  killing  of  an  unborn  quick  child,  by  any  injury  to  ib. 
the  mother  of  such  child,  which  would  be  murder  if  it  resulted  in  the 
death  of  such  mother,  shall  be  deemed  manslaughter  in  the  first  degree. 

S  9.  "Every  person  who  shall  administer  to  any  woman  pregnant  ib.iaucond 
with  a  quick  child,  any  medicine,  drug  or  substance  whatever,  or  shall  ^'■'^ 
use  or  employ  any  instrument  or  other  means,  with  intent  thereby  to 
destroy  such  child,  unless  the  same  shall  have  been  necessary  to  pre- 
serve the  life  of  such  mother,  or  shall  have  been  advised  by  two  phy- 
sicians to  be  necessary  for  such  purpose,  shall  be  deemed  guilty  of 
manslaughter  in  the  second  degree. 

S  10.  The  killing  of  a  human  being,  without  a  design  to  efiectdeath,  i^. 
in  a  heat  of  passion,  but  in  a  cruel  and  unusual  manner,  unless  it  be 
committed  under  such  circumstances  as  to  constitute  excusable  or  jus- 
tifiable homicide,  shall  be  deemed  manslaughter  in  the  second  degree. 

S  11.  Every  person  who  shall  unnecessarily  kill  another,  either,   ib. 
1.  While  resisting  an  attempt  by  such  other  person  to  commit  any 
felony,  or  to  do  any  other  unlawful  act :  or, 
8.  After  such  attempt  shall  have  failed : 
Shall  be  deenoed  guilty  of  manslaughter  in  the  second  degree. 

S  12.  The  killing  of  another,  in  the  heat  of  passion,  without  a  de- ib.  in  rourih 
sign  to  efiect  death,  by  a  dangerous  weapon,  in  any  case  except  such  ^^^'^ 
wherein  the  killing  of  another  is  herein  declared  to  be  justifiable  or  ex- 
cusable, shall  be  deemed  manslaughter  in  the  third  degree. 

S  13.  The  involuntary  killing  of  a  human  being,  by  the  act,  pro-  ib. 
curement,  or  culpable  negligence  of  another,  while  such  other  person 
is  engaged  in  the  commission  of  a  trespass  or  other  uijury  to  private 
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rrriM^  rights  or  property,  or  engaged  in  an  attempt  to  oommil  eocfa  iigiiiy, 
^"^"^^^  shall  be  deemed  manslaughter  in  the  third  d^;ree« 

i^  S  14.  If  the  owner  of  a  miachieyous  animal,  knowing  its  propen- 

sities, wilfully  suffer  it  to  go  at  large,  or  shall  keep  it  without  ordi- 
nary care,  and  such  animal,  while  so  at  large  or  not  confined,  kill  any 
human  being  who  shall  have  taken  all  the  precautions  ^diich  the 
circumstances  may  permit,  to  avoid  such  animal,  such  owner  shall 
be  deemed  guilty  of  manslaughter  in  the  third  degree. 

lb.  S  15.  Any  person  navigating  any  boat  or  vessel  for  gain,  who  ahiD 

wilfully  or  negligently  receive  so  many  passengers,  or  such  a  quantity 
of  other  lading,  that  by  means  thereof  such  boat  or  vessel  shall  sink  or 
overset,  and  thereby  any  human  being  shall  be  drowned  <nr  otherwise 
killed,  shall  be  deemed  guilty  of  manslaughter  in  the  third  d^ree. 

ft.  S  16.  If  the  captain  or  any  other  person  having  charge  of  any  iteam- 

boat  used  for  the  conveyance  of  passengers,  or  if  the  engineer  or  other 
person  having  charge  of  the  boiler  of  such  boat,  or  of  any  other  appara- 
tus for  the  generation  of  steam,  shall,  from  ignorance  or  gross  n^lect, 
or  for  the  purpose  of  excelling  any  other  boat  in  speed,  create,  or  al- 
low to  be  created,  such  an  undue  quantity  of  steam  as  to  bant  or 
break  the  boiler  or  other  apparatus  in  which  it  shall  be  generated,  or 
any  apparatus  or  machinery  connected  therewith,  by  which  bursting 
or  breaking,  any  person  shall  be  killed ;  every  such  captain,  engineer 
or  other  person,  shall  be  deemed  guilty  of  manslaughtN*  in  the  third 
degree. 

lb.  S  17.  If  any  phjrsician,  while  in  a  state  of  intoxication,  shall,  with- 

out a  design  to  effect  death,  administer  any  poison,  drug  or  medicine, 
or  do  any  other  act,  to  another  person,  which  shall  produce  the  death 
of  such  other,  he  shall  be  deemed  guilty  of  manslaughter  in  the  third 
degree. 

lb.  S  18.  The  involuntary  killing  of  another,  by  any  weapon,  or  hj 

means  neither  cruel  nor  unusual,  in  the  heat  of  passion,  in  any  casei 
other  than  such  as  are  herein  declared  to  be  excusable  homicide,  shall 
be  deemed  manshughter  in  the  fourth  degree. 

lb.  S  19*  Every  other  killing  of  a  human  being,  by  the  act,  procure- 

ment or  culpable  negligence  of  another,  where  such  killing  is  not 
justifiable  or  excusable,  or  is  not  declared  in  this  Chapter  murder,  or 
in  this  Title  manslaughter  of  some  other  degree,  shall  be  deemed  man- 
slaughter in  the  fourth  degree. 

PunbhoMot      S  20.  Persons  convicted  of  manslaughter  in  the  first,  second  or 
Sddqrre^  ^'^  dogroos,  shall  be  punished  by  imprisonment  in  a  state  prison,  ai 

follows : 

1.  Persons  convicted  of  manslaughter  in  the  first  degree, fir* 

term  not  less  than  seven  years : 
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8.  If  convicted  of  manslaughter  in  the  second  degree,  for  a  term   ^^^-^ 
not  less  than  four,  and  not  more  than  seven  years :  v^v^^ 

8.  If  convicted  of  manslaughter  in  the  third  degree,  finr  a  term  not 
more  than  four  years,  and  not  less  than  two  years. 

S  21-  Every  person  convicted  of  manslaughter  in  the  fourth  de-ib.inroMtb 
gree,  shall  be  punished  by  imprisonment  in  a  state  prison  for  two 
years,  or  by  imprisonment  in  a  county  jail  not  exceeding  one  year, 
or  by  a  fine  not  exceeding  one  thousand  dollars,  or  by  both  such  fine 
and  imprisonment. 

ARTICLE  SECOND. 

Of  Rape  J  Maiming  f  Kidnapping  j  and  other  Offences  against  the 

Person^  not  herein  before  enumerated. 

8bc.  22.  Pmuflimeiit  of  rape. 

28.  CarniUy  knowing  a  woman  witlumt  her  eoni ent^  fte. 

21  CompoHwig  a  woman  to  many,  fcc. 

25.  Taking  a  woman  to  eontpel  her  to  many,  &e. 

2B.  Taking  females  wider  fourteen  from  their  pareatf ,  fte.  for  certain  pmpotta. 

27.  PnniituBient  of  mayhem. 

2B.  Pnniahment  for  inreigling  and  kidnapping. 

28.  Pkee  of  trial  for  kidnapping. 

80.  Conaent  of  person  kidnapped,  how  &r  defonee. 

81.  AeeeBtaries  after  the  &ct,  to  kidnapping. 

82.  Selling,  &c.  penons  of  color  who  hare  been  kidnapped. 
88.  Place  of  trial  for  offence  apecified  in  lait  section. 

84.  Decoying  child  onder  twehre  years. ' 

86.  EbqjHMing  child  onder  six  years  with  intent  to  abandon  it. 

86.  Ponishment  for  assaults  with  deadly  wei^iKms. 

87.  Ceasing  poison  to  be  taken,  with  intent  to  kilL 

88.  Poisoning  food,  fte.  or  spring,  ftc.  of  water. 
88.  Assaults  to  commit  felonies. 

S  22.  Every  person  who  shall  be  convicted  of  rape,  either,  PaaiifcnMiit 

1.  By  camaJly  and  unlawfully  knowing  any  female  child  under  the  *'^"'** 
age  of  ten  years :  or, 

2.  By  forcibly  ravishing  any  woman  of  the  age  of  ten  years  or 
upwards : 

Shall  be  punished  by  imprisonment  in  a  state  prison,  not  less  than 
ten  years.'' 

S  23.  Every  person  who  shall  have  carnal  knowledge  of  any  woman  Kvom^ 
above  the  age  of  ten  years,  without  her  consent,  by  administering  to  ZS^SimSi^ 
ber  any  substance  or  liquid,  which  shall  produce  such  stupor,  or  such  ^* 
imbecility  of  mind  or  weakness  of  body,  as  to  prevent  effectual  resist- 
ance, shall,  upon  conviction,  be  punished  by  imprisonment  in  a  state 
prison,  not  exceeding  five  years. 

S  24.  Every  person  who  shall  take  any  woman  unlawfully,  against  ooBiMUiar 
her  will,  and  by  force,  menace  or  duress,  compel  her  to  marry  him,  ^tc*^"*^' 
or  to  marry  any  other  person,  or  to  be  defiled,  and  shall  be  thereof 
duly  convicted,  shall  be  punished  by  imprisonment  in  a  state  prison, 
not  less  than  ten  years.  ^ 

(7)lR.L.p.l58,§l,ftn».p.408.    (8)  A.  p.  186, §2. 
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^^""^  ^      $  25.  Every  person  who  ahidl  take  any  woman  onlawfuUjy  aguoie 
^1^^^^^  ber  will,  with  the  intent  to  compel  ber  by  force,  menace  or  dnreH, 
fcrthat|«r-  |o  marry  him,  or  to  marry  any  other  penMm,  or  to  be  defiled,  upon 
conviction  thereof,  shall  be  punished  by  imprisonment  in  a  state  pri- 
son for  such  term  as  the  court  diall  prescribe,  not  less  than  ten  yeark 

Tauaff  6-  $  26.  Evcry  person  who  shall  take  away  any  female  un^er  the  age 
fowiMB,  ac.  of  fourteen  years,  from  ber  father,  mother,  guardian,  or  other  poBSon 
having  the  legal  charge  of  ber  person,  without  their  coneaat,  either 
for  the  purpose  of  prostitution,  concubinage  or  marriage,  shall,  nppa 
conviction  thereof,  be  punished  by  imprisonment  in  a  state  prison  not 
exceeding  three  years,  or  by  imprisonment  in  a  county  jail  not  ex- 
ceeding one  year,  or  by  a  fine  not  exceeding  one  thousand  doOars,  or 
by  both  such  fine  and  imprisonment. 

PaabhiMiit       $  27.  Every  person  who,  from  premeditated  design,  evinced  by 
"**^        laying  in  wait  for  the  purpose,  or  in  any  other  manner;  or  with  in- 
tention to  kill  or  commit  any  felony ;  shall, 

1.  Cut  out  or  disable  the  tongue :  or, 

2.  Put  out  an  eye  :  or, 

8.  Slit  the  lip,  or  slit  or  destroy  the  nose  :  or, 

4.  Cut  off  or  disable  any  limb  or  member, 

Of  another,  on  purpose,  upon  conviction  thereof^  shall  be  impri' 
soned  in  a  state  prison,  for  such  term  as  the  court  shall  prescribe,  not 
less  than  seven  years.® 

iBve^uac         $  28.  Every  person  who  shall,  without  lawful  authority,  IbrciUy 
loff-  seize  and  confine  any  other,  or  shall  inveigle  or  kidnap  any  other, 

with  intent  either, 

1 .  To  cause  such  other  person  to  be  secretly  confined  or  impri- 
soned in  this  state  against  his  will :  or, 

2.  To  cause  such  other  person  to  be  sent  out  (^  this  state  against 
his  will :  or, 

3.  To  cause  such  person  to  be  sold  as  a  slave,  or  in  any  way  beU 
to  service  against  his  will. 

Shall,  upon  conviction,  be  punished  by  imprisonment  in  a  state 
prison,  not  exceeding  ten  years.*® 

piaee  of  trial.  S  29.  Evcry  oficnoo  prohibited  in  the  last  section  may  be  tried 
either  in  the  county  in  which  the  same  may  have  been  committed,  or 
in  any  county  through  which  any  person  so  kidnapped  or  confiaefi 
shall  have  been  taken,  while  under  such  confinement." 

CooMot,  S  30.  Upon  the  trial  of  any  such  oflbnce,  the  consent  of  the  pcfsoo 

f«oe«.  ^  so  kidnapped  or  confined,  tliereto,  shall  not  be  a  defence,  unless  it  ap- 
pear satisfactorily  to  the  jury,  that  such  consent  was  not  extorted  I7 
threats  or  by  duress.'* 

(9)  1 R.  L.  p.  ISS,  §  1.     (10)  Lawf  of  1817,  p.  14S,  §  29;  lb.  1827,  p.  848.    (11)  Ik  §  1 
(12)  lb.  §  2. 


GBAP.  I.]  THE  STATE  OF  NEW-YORK.  ^  065 

031*  Every  person  who  shall  be  convicted  of  having  been  an  ac-    art.  & 
oessary  after  the  fact,  to  any  kidnapping  or  confinement,  herein  be-  )^^'^^^\^ 
fore  prohibited,  shall  be  punished  by  imprisonment  in  a  state  prison,  ^  kidnap- 
not  exceeding  six  years,  or  in  a  county  jail,  not  exceeding  one  year, 
or  by  a  fine  not  exceeding  five  hundred  dollars,  or  by  both  such  fine 
and  imprisonment ' ' 

S  Si.  Every  penoa  who  shall  sell,  or  in  any  manner  transfer  for  sduncuacks 
any  term,  the  services  or  labor  of  any  black,  mulatto  or  other  person  pej.^"*"*^' 
of  colour,  who  shall  have  been  forcibly  taken,  inveigled  or  kidnapped 
from  this  state,  to  any  other  state,  place  or  country,  shall,  upon  con- 
viction, be  punished  by  imprisonment  in  a  state  prison,  not  exceeding 
ten  years,  or  in  a  county  jail,  not  exceeding  one  year,  or  by  a  fine  not 
exceediiig  one  thousand  dollars,  or  by  both  such  fine  and  imprison- 
mmt.^^ 

S  33.  Every  oflfence  prdiibited  in  the  last  section,  may  be  tried  in  piaeoof  uui. 
any  county  in  which  the  person  of  colour  so  sold,  or  whose  services 
diall  be  so  transferred,  shall  have  been  taken,  kidnapped  or  inveigled, 
or  through  which  he  shall  have  been  carried  or  brought. 

S  34.  Every  person  who  riiall  maliciously,  forcibly  or  fraudulent-  Decoying 
ly,  lead,  take  or  carry  away,  or  decoy  or  entice  away  any  child  un-  "  '"' 
der  the  age  of  twelve  years,  with  intent  te  detain  and  conceal  such 
diild,  firom  its  parent,  guardian  or  other  person  having  the  lawful 
charge  of  such  child,  shall,  upon  conviction,  be  punished  by  impri- 
aonment  in  a  state  prison  not  exceeding  ten  years,  or  by  imprison- 
ment in  a  county  jail  not  exceeding  one  year,  or  by  fine  not  exceeding 
five  hundred  dollars,  or  by  both  such  fine  and  imprisonment. 

S  35.  If  the  father  or  mother  of  any  child  under  the  age  of  six  Abandoninf 
years,  or  any  other  person  to  whom  any  such  child  shall  have  been 
confided,  shall  expose  such  child  in  any  highway,  street,  field,  house 
or  out-house,  with  intent  wholly  to  abandon  it,  he  or  she,  shall,  upon 
conviction,  be  punished  by  imprisonment  in  a  state  prison  not  ex- 
ceeding seven  years,  or  in  a  county  jail  not  more  than  one  year. 

S  36.  Every  person  who  shall  be  convicted  of  shooting  at  another,  AHnuHa  with 
or  of  attempting  to  discharge  any  kind  of  fire  arms,  or  any  air-gun,  at  ^^'  ^*^' 
another,  or  of  any  assault  and  battery  upon  another,  by  means  of  any 
deadly  weapon,  or  by  such  other  means  or  force,  as  was  likely  to  pro- 
duce death ;  with  the  intent  to  kill,  maim,  ravish,  or  rob  such  other 
person,  or  in  the  attempt  to  commit  any  burglary,  larceny  or  other 
fokmy,  or  in  resisting  the  execution  of  any  legal  process ;  shall  be  pu- 
nished by  imprisonment  in  a  state  prison  for  a  term  not  more  than  ten 
years. 

Z  37.  Every  person  who  shall  be  convicted  of  having  administered,  Adminutec 
or  of  having  caused  and  procured  to  be  administered,  any  poison  to  any  "^  ^'^' 

(18)  Laws  of  1827.  p.  SIS,  §  3.    (14)  lb.  1817,  p.  148,  §  29. 
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TITLE  3.   other  human  being,  with  intent  to  kill  such  beings  and  wfaidi  Aall 
^"^^^^^  have  been  actually  taken  by  such  being,  wiiereaf  death  aball  not  en- 
sue, shall  be  punished  by  iroprisoDment  in  a  state  priacm  fdir  a  terai 
not  less  than  ten  years.  *^ 

J2iy>ni"f         S  38.  Every  person  who  shall  mingle  any  poison  with  any  food, 
^^  *  drink  or  medicine,  with  intent  to  kill  or  injtire  any  hninan  being ;  or 

who  shall  wilfully  poison  any  spring,  well  or  reservoir  of  water,  shall, 
upon  conviction,  be  punished  by  imprisonment  in  a  state  prison  not 
exceeding  ten  years,  or  in  a  eounty  jail  not  exceeding  one  year,  or  bjr 
fine  not  exceedii^  five  hundred  dollars,  or  by  both  such  fine  and  im* 
prisonment. 

il^JIhfcte-  ^  ^^'  Every  person  who  shall  be  convicted  of  an  assault,  with  an 
intent  to  commit  any  robbery,  burglary,  rape,  manslaughter,  or  any 
other  felony,  the  punishment  for  which  assault  is  not  herein  before 
prescribed,  shall  be  punished  by  imprisonment  in  a  state  prison  fbr  a 
term  not  exceeding  five  years,  or  in  a  county  jail  not  exceeding  one 
year,  or  by  a  fine  not  exceeding  five  hundred  dollars^  or  by  both  Mcb 
fine  and  imprisonment.^ 


TITLE  III. 

OF  OFFENCES  AGAINST  reOPERTY  PUNISHABLE  BY  IMPRISONIfJkKT 

IN  A  STATE  PRISON. 

I 

Art.  1. — Of  anion. 

Art.  2. — Of  burglary. 

Art.  3. — Of  forgery. 

Art.  4. — Of  falie  personating  another,  and  cheals. 

Art.  5. — Of  robbery « embezzlement,  knd  larceny. 

ARTICLE  FIRST. 

Of  Arson. 

Sec.  1  &  2.  Arson  in  the  second  degree,  deelared. 
3, 4  &  5.  Arson  in  the  third  degree,  declared. 
6, 7  &  8.  Arson  in  the  fourth  degree. 
9.  Punishment  of  arson  in  the  second,  third  and  fourth  degrees.' 

^diJiS.  ^  ^'  Every  person  who  shall  wilfully  set  fire  to,  or  bum  any  in- 
habited dwelling-house,  in  the  day  time,  which,  if  oommitted  in  the 
night  time  would  be  arson  in  the  first  degree,  shall,  upon  convictkA, 
be  adjudged  guilty  of  arson  in  the  second  degree. 

S  2,  Every  person  who  shall  wilfully  set  fire  iOj  or  bum  in  ike 
night  time,  any  shop,  ware-house,  or  other  building,  not  being  4^ 
subject  of  arson  in  the  first  degree,  but  adjoining  to,  or  within  thccor- 
tilage  of  any  inhabited  dwelling-house,  so  that  such  house  shall  be  en- 
dangered by  such  firing,  shall,  upon  conviction,  be  adjudged  gailtj^f 
arson  in  the  second  degree. 

(15)  1 R.  L.  p.  409,  §  7.    (16)  n>.  §  9. 
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S  S.  Every  person  who  shall  wilfully  set  fire  to,  or  bum  in  the    ^^'r- ' 
day  time,  any  shop,  warehouse  or  other  building,  which  if  committed  ^„o„iQ 
in  the  night  time  would  be  arson  in  the  second  degree,  shall,  upon  ^'"^  ^*^ 
conviction,  be  adjudged  guilty  of  arson  in  the  third  degree  J'' 

S  4.  Every  person  who  shall  wilfully  set  fire  to,  or  bum  in  the  (i> 
night  time,  the  house  of  another,  not  the  subject  of  arson  in  the  first 
or  second  degree ;  any  house  of  public  worship,  or  any  school  house; 
any  public  building  belonging  to  the  people  of  this  state,  or  to  any 
county,  city,  town  or  village,  or  any  building  in  which  shall  be  de- 
posited the  papers  of  any  public  officer ;  or  any  barn  or  grist  mill ; 
or  any  building  erected  for  the  manu&ctory  of  cotton  or  woollen  goods, 
or  both,  or  paper,  iron,''or  any  other  fabric  ;  or  any  fulling  mill,  or 
any  ship  or  vessel,  shall,  upon  conviction,  be  adjudged  guilty  of  arson 
in  the  third  degree.  ^^ 

S  S«  Every  person  who  shall  wilfully  bum  any  building,  ship  or  ih. 
vessel,  or  any  goods,  wares,  merchandize,  or  other  chattel,  which 
shall  be  at  the  time  insured  against  loss  or  damage  by  fire ;  with  in- 
tent to  prejudice  such  insurer,  whether  the  same  be  the  property  of 
such  person  or  of  any  other,  shall,  upon  conviction,  be  wljudged 
guilty  of  arson  in  the  third  degree.  ^^ 

S  6.  Every  person  who  shall  in  the  day  time  wilfully  set  fire  to  or  Anon  in   . 
bum  any  dwelling-house  or  building,  ship  or  vessel,  which  if  commit-  ^" 
ted  in  the  night  time,  would^  be  arson  in  the  third  degree,  diall,  on 
conviction,  be  adjudged  guilty  of  arson  in  the  fiHirth  degree.  ^^ 

S  7.  Every  person  who  shall  in  the  day  or  night  time,  wilfully  set  rb 
fire  to  or  bum,  any  saw-mill,  any  carding  machine  or  building  con- 
taining the  same,  any  stack  of  grain  of  any  kind,  or  any  stack  of  hay ; 
not  being  the  property  of  such  persoqg^y  toll  bridge,  or  any  other 
public  bridge;  shall,  upon  conviction/lfe  adjudged  guilty  of  arson  in 
the  fourth  degree.*® 

S  8.  Every  person  who  shall  wilfully  set  fire  to  or  bum,  in  the  day  ib. 
or  in  the  night,  any  crop  of  grain  growing  or  standing  in  the  field,  or 
any  nursery  or  orchard  of  fruit  trees  belonging  to  another ;  or  any 
fence  aroimd  any  cultivated  field  belonging  to  another ;  or  the  woods 
in  any  town,  not  belonging  to  himself ;  or  any  grass  or  herbage  grow- 
ing on  any  marshes  or  other  lands,  not  belonging  to  himself;  shall, 
on  conviction,  be  adjudged  guilty  of  arson  in  the  fourth  degree.  *® 

S  9.  Every  person  who  shall  be  convicted  of  any  degree  of  arson  puiii8hment> 
herein  specified,  shall  be  punished  by  imprisonment  in  a  state  prison, 
as  follows : 

1.  Of  arson  in  the  second  degree,  for  any  term  not  less  than  ten 
years: 

(17)  1 R.  L.  p.  408,  §  6;  and  Uwi  of  1815,  p.  129.    (18)  Ib.  1817,  p.  118;  A.  1827,  p.  244. 
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TITLE  3.       2.  Of  areon  in  the  third  degree,  for  any  term  not  more  than  fn 
^^^^^'^^^  years,  and  not  less  than  seven  yeafs :  *  •  • 

3.  Of  arson  in  the  fourth  deme,  for  any  term  not  nwre  than  seTOi, 
and  not  less  than  two  years ;  oM}j?  imprisonment  iD^^coujityJail  not 
exceeding  one  year.  -^  *^*  -•►•♦   5^ 

ARTICLE  SECOND. 

> 

Of  Burglary. 

Ssc.  10.  BnrglAry  in  the  first  degree,  deelared. 

11, 12, 18, 14  &  16.  Boigkry  in  aeoond  decree,  deelared. 
16.  What  buildings  to  be  deemed  dwelling-honsea. 
17  &  18.  Burglary  in  third  degree,  declared. 

19.  When  breaking  ont  to  be  deemed  bnrgfatfj.  ^^ 

20.  Breaking  an  inner  door,  when  borgUry. 

21.  Punishment  f<^  different  degrees  of  bmglaiy. 

Burglary  in  ^  IQ.  Every  person  who  shalLbe  .convicted  of  breaking  into  and 
entering,  in  the  night  time,  the  dwelling-house  of  another,  in  which 
there  shall  be  at  the  time  some  human  being,  with  intent  to  commit 
some  crime  therein,  either, 

1.  By  forcibly  bursting  or  breakings  the  waH,  or  an  outer  door, 
window,  or  shuUer  of  a  window,  of  such  house,  or  the  lock  or  bolt 
of  such  door,  or  the  fastening  of  such  window  or  shutter  :"SrJ*^*  ' 

2.  Breaking  in  any  other  manner,  being  armed  ^ith  some  danger- 
ous weapon ;  or  with  the  assistance  and  aid  of  one  or  inVft£Ui^^d&« 
ates,  then  actually  present,  aiding  and  assisting :  or, 

8.  By  unlocking  an  outer  door  by  means  of  false  keys,  or  by  pkk* 
ing  the  lock  thereof,  shall  be  deenoed  guilty  of  burglaiy  in  the  first 
degree.  ^.^^  ^  ^ 

BarKiaryia       ^  11.  Every  pcrson  wlio  shali  be  convicted  of  breaking  into  i^z. 

frc«.  dwelling-house  in  the  day  time,  under  such  circumstances  as  woola 

have  constituted  the  crime  of  burglary  ihHier^ry^  degree^  if  commit- 
ted in  the  night  time ;  shall  be  deemed  guilty  of  burglary  in  the  second 

degree. 

>'>  S  12.  Every  person  who  shall  be  convicted  of  breaking  into  any 

dwelling-house  in  the  night  time,  with  intent  to  commit  a  crime,  bat 
under  such  circumstances  as  shall  not  constitute  the  ofience  of  buigb- 
ry  in  the  first  degree ;  shall  be  deemed  guilty  of  burglary  in  the  second 
degree.  •      ^  •.      v« 

lb.  S  13.  Every  pmon  who  shall  enter  into  the  dweUing^honae  oTk^ 

other  by  day  or  by  n!|ht,  in  such  manner  as  not  to  eoBstitute  any  bnigb- 
ry  herein  before  specified,  with  an  intent  to  commit  a  crime ;  or  briiy 
in  the  dwelling-house  of  another,  shall  commit  a  crime ;  and  *^^^  m 
the  night  time  break  any  outer  door,  window,  or  shutter  of  a  windour, 
or  any  other  part  of  such  house,  to  get  out  of  the  same,  f^\  be  ad- 
judged guilty  of  burglary  in  the  second  degree. 

lb  S  14.  Every  person  who  having  entered  the  dwelUng^ioiife  oftf" 

other  in  the  night  time,  through  an  open  outer  door  or  wiaiofWf  ^ 
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other  aperture  not  made  by  such  person,  shall  break  any  inner  door   art.  s. 
of  the  same  house,  with  the  intent  of  committing  any  crime,  shall  be  ^^^v^^/ 
adjudged  guilty  of  burglary  in  the  second  degree. 

S  15.  Every  person  who  being  admitted  into  any  dwelling-house  ^• 
with  the  consent  of  the  occupant  thereof,  or  who  being  lawfully  in 
such  house,  shall  in  the  night  time,  break  any  inner  door  of  the  same 
house  with  the  intent  of  committing  any  crime^  shall  be  adjudged  guil- 
if  of  burglary  in  the  second  degree. 

S  16.  No  building  shall  be  deemed  a  dwelling-house,  or  any  part  Ji^'dwli- 
of  a  dwelling-house,  within  the  meaning  of  the  foregoing  provisions,  iinri»oo«W' 
unless  the  same  be  joined  to,  immediately  connected  with,  and  part 
of,  a  dwelling-house. 

S  17.  Every  person  who  shall  be  convicted  of  breaking  and  enter- Boniary  is 
ing,  in  the  day  or  in  the  night  time, 

1.  Any  building  within  the  curtilage  of  a  dwelling-house,  but  not 
forming  a  part  thereof:  or, 

2*  Any  shop,  store,  booth,  tent,  ware-house,  or  other  building,  in 
which  any  goods,  merchandize,  or  valuable  thing  shall  be  kept  for 
use,  sale  or  deposit,  with  intent  to  steal  therein,  or  to  commit  any  fe- 
lony, shall,  upon  conviction,  be  adjudged  guilty  of  burglary  in  the  third 
degree. 

Sl8«  Every  person  who  shall  be  convicted  of  breaking  and  enter- ik 
ing  into  the  dwelling-house  of  another,  in  the  day  time,  under  such 
circumstances  as  would  have  constituted  the  offence  of  burglary  in 
the  second  degree,  if  committed  in  the  night  time;  shall  be  deemed 
guilty  of  burglary  in  the  third  degree. 

Z  19.  The  breaking  out  of  any  dwelling-house,  by  any  person  be-BrMkiof  o«t 
hag  therein,  shall  not  be  deemed  such  a  breaking  of  a  dwelling-house, 
as  to  constitute  burglary  in  any  case,  other  than  such  as  are  herein 
particularly  specified. 

S  20.  The  breaking  of  the  inner  door  of  any  house,  by  any  person  BrMking  an 
being  therein,  shall  not  be  deemed  such  a  breaking  of  a  dwelling-house, 
as  to  constitute  burglary  in  any  case,  other  than  such  as  are  herein 
particularly  specified. 

S  21*  Burglary  in  the  first  degree  shall  be  punished  by  imprison- 
ment in  a  state  prison,  for  a  term  not  less  than  ten  years ;  burglary 
in  the  second  degree,  diall  be  punished  by  imprisonment  in  a  state 
prison  for  a  term  not  more  than  ten  years,  nor  less  than  five  years ; 
and  burglary  in  the  third  degree,  shall  be  punished  by  like  imprison- 
ment foL  a  term  not  exceeding  five  years.**     y 

^^1^-^  ^ ZaXICIiE  THIRD. 

.    ^  0/  Forgery. 

Sbc  XI  ft  28.  CmtB  enumented  to  eonititate  forgeiy  in  the  first  dagrae. 
34.  Fotfjbig  certain  seaJs,  forgery  in  lecond  de|(ree. 

"  (19)1  ILL.  p.  408,  §8. 
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2.  .\^T  cicT-LSca!*  cf  acr  «ihare,  right  or  interest  in  any  public 
Mock,  created  by  rinje  of  any  law  of  this  state,  issued  or  parportiilf 
to  hare  been  isued  by  any  public  officer ;  or  any  other  eridenoff  rf 
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any  debt  or  liability  of  the  people  of  this  state,  either  absolute  or  con-    ^^i*-  ^ 
tingent,  issued  or  purporting  to  have  been  issued  by  any  public  oflS-  ^'^^^^'^^ 
cer:  or, 

8.  Any  endorsement  or  other  instrument,  transferring  or  purport- 
ing to  transfer  the  right  or  interest  of  any  holder  of  any  such  certifi- 
cate, public  security,  bill  of  credit,  certificate  of  stock,  evidence  of 
debt,  or  liability,  or  of  any  person  entitled  to  such  right  or  interest : 

With  the  intent  to  defraud  the  people  of  this  state,  or  any  public 
oflScep  thereof,  or  any  other  person,  shall  be  adjudged  guilty  of  forge- 
ry in  the  first  degree.^^ 

S  24.  Every  person  who  shall  forge  or  counterfeit  the  great  or  privy  ^^^^^ 
seal  of  this  state ;  the  seal  of  any  public  office  authorised  by  law ;  the  "^^^ 
seal  of  any  court  of  record,  including  surrogate's  seals ;  or  the  seal  of 
any  body  corporate,  duly  incorporated  by  or  under  the  laws  of  this 
state ;  or  who  shall  falsely  make,  or  forge  or  counterfeit,  any  impres- 
sion purporting  to  be  the  impression  of  any  such  seal ;  with  intent  to 
defraud,  shall,  upon  conviction,  be  adjudged  guilty  of  forgery  in  the 
second  degree. 

S  25.  Every  person  who,  with  intent  to  defraud,  shall  fidsely  alter,  Ah«rinK,»c. 
destroy,  corrupt  or  laisify, 

1.  Any  record  of  any  will,  conveyance  or  other  instrument,  tfie 
record  of  which  shall  by  law  be  evidence :  or, 

2.  Any  record  of  any  judgment  in  a  court  of  record,  or  any  enrol- 
ment of  any  decree  of  a  court  of  equity :  or, 

3.  The  return  of  any  officer,  court  or  tribunal,  to  any  process  of 
any  court : 

Shall,  upon  conviction,  be  adjudged  guilty  of  forgery  in  the  second 
degree. 

S  26.  Every  person  who  shall  falsely  make,  forge  or  alter,  any  r,i^  entrie., 
entry  in  any  book  of  records ;  or  any  instrument  purporting  to  be  any  Srfiji!*. 
record  or  return,  specified  in  the  tast  section ;  with  intent  to  defi*aud, 
shall,  upon  conviction,  be  adjudged  guilty  of  forgery  in  the  second  de- 
gree. 

S  27.  If  any  officer  authorised  to  take  the  proof  or  acknowledg-FaiMcertifi. 
ment  of  any  conveyance  of  real  estate,  or  of  any  other  instrument  **'*^ 
which  by  law  may  be  recorded,  shall  wilfully  and  falsely  certify  that 
any  such  conveyance  or  instrument  was  acknowledged  by  any  party 
thereto,  when  in  truth  no  such  acknowledgment  was  ma^le ;  or  that 
any  such  conveyance  or  instrument  was  proved,  when  in  truth  no 
such  proof  was  made ;  he  shall,  upon  conviction,  be  adjudged  guilty 
of  forgery  in  the  second  degree. 

•S  28.  Every  person  who  shall  be  convicted  of  having  counterfeited  cminterr«it- 
any  of  the  gold  or  silver  coins,  which  shall  be  at  the  time  current  by ''^^"^ 

(21)  lR.L.p.406,§2l^8. 
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TTTI4E3.  cufltom  or  usage  within  this  state,  shall  be  mfyiJIgBi  gaikj  cf  brgaj 

^^'^>^^  in  the  second  degree.^ 

ikfoff*^  S  29.  Every  peiwHi  who  shall  be  convicted  of  haTingooaiitcrfulBd 
any  gold  or  silver  coin  of  any  foreign  government  or  oouDtrr,  with 
the  intent  of  exporting  the  same,  to  injure  or  defraud  any  famffi  go- 
vernment or  the  subjects  thereof,  shall  be  deemed  guilty  offixgeiy  is 
the  third  degree. 

rimtafiiauiftr  ^  SO.  Eveij  persou  who  shall  be  convicted  ot^ 
*«.  '  1.  Having  made,  or  engraved,  or  having  caused  or  procured  Id  be 
made  or  engraved,  any  plate  in  the  form  or  similitude  of  any  pranii- 
sory  note,  bill  of  exchange,  draft,  check,  certificate  of  deposit,  or  oAer 
evidence  of  debt,  issued  by  any  incorporated  bank  in  this  stalei,  or  hy 
any  bank  incorporated  under  the  laws  of  the  United  States,  or  of  any 
state  or  territory  thereof,  or  under  the  laws  of  any  foreign  ooonlry  or 
government,  without  the  authority  of  such  bank :  or, 

8.  Having  or  keeping  in  his  custody  or  possession,  any  such  pbte, 
without  the  authority  of  such  bank,  with  the  intent  of  using  or  having 
the  same  used  for  the  purpose  of  taking  therefrom  any  impreasiop  to 
be  passed,  sold  or  uttered :  or, 

s.  Having  or  keeping  in  his  custody  or  possession,  without  the  au- 
thority of  such  bank,  any  impression  taken  from  any  such  plate,  widi 
intent  to  have  the  same  filled  up  and  completed  for  the  purpose  of  be> 
ing  passed,  sold  or  uttered :  or, 

4.  Having  made  or  caused  to  be  made,  or  having  in  his  custody  or 
possession,  any  plate  upon  which  shall  be  engraved  any  figures  or 
words,  which  may  be  used  for  the  purpose  of  falsely  altering  any  evi- 
dence of  debt  issued  by  any  such  incorporated  bank,  with  the  intent 
of  having  the  same  used  for  such  purpose : 

Shall  be  adjudged  guilty  of  forgery  in  the  second  degree.^ 

•j«^ui<u  SSh  Every  plate  specified  in  the  last  section  shall  be  deemed  to 
be  in  the  form  and  similitude  of  the  genuine  instrument  imitated,  in 
either  of  the  following  cases : 

1.  When  the  engraving  on  such  plate  resembles  and  conforms  to 
such  parts  of  the  genuine  instrument,  as  are  engraved :  or, 

2.  When  such  plate  shall  be  partly  finished,  and  the  part  so  finished, 
resembles  and  conforms  to  similar  parts  of  the  genuine  instrument^ 

"•utoffce.       S  32.  Every  person  who  shall  be  convicted, 

1.  Of  having  sold,  exchanged  or  delivered  for  any  consideration, 
any  forged  or  counterfeited  promissory  note,  check,  bill,  draft  or  other 
evidence  of  debt  or  engagement,  for  the  payment  of  money  absolutelji 
or  upon  any  contingency,  knowing  the  same  lo  be  forged  or  counte^ 
feited,  with  intention  to  have  the  same  uttered  or  passed :  or, 

(22)  1  R.  L.  p.  406, «  6;  lb.  p.  406, § 3.    (28)  R).  406,  § 8, 10 1^  U.    (24)Ib.|lO> 
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s.  Of  haying  ofiered  any  such  note  or  other  instrument  for  sale,  ex-    art.  3 
change  or  delivery  for  any  consideration,  with  the  like  knowledge 
and  with  the  like  intention :  or, 

8.  Of  having  received  any  such  note  or  other  instrument  upon  a 
sale,  exchange,  or  delivery,  for  any  consideration,  with  the  like 
knowledge,  and  with  the  like  intention : 

Shall  be  adjudged  guilty  of  forgery  in  the  second  degree.^" 

S  33.  Every  person  who,  with  intent  to  injure  or  defraud,  shall  p?'?'"! 
falsely  make,  alter,  forge,  or  counterfeit,  "»«iiu. 

1.  Any  instrument  or  writing,  being,  or  purporting  to  be,  any  pro- 
cess issued  by  any  competent  court,  magistrate  or  officer ;  or  being, 
or  purporting  to  be,  any  pleading  or  proceeding  filed  or  entered  in  any 
court  of  law  or  equity ;  or  being,  or  purporting  to  be,  any  certificate, 
order  or  allowance  by  any  competent  court  or  officer ,  or  being,  or 
purporting  to  be,  any  license  or  authority  authorised  by  any  statute : 

2.  Any  instrument  or  writing,  being,  or  purporting  to  be,  the  act 
of  another,  by  which  any  pecuniary  demand  or  obligation  shall  be,  or 
ishall  purport  to  be,  created,  increased,  discharged  or  diminished,  or 
by  which  any  rights  or  property  whatever,  shall  be,  or  purport  to  be, 
transferred,  conveyed,  discharged,  diminished  or  in  any  manner  af- 
fected, the  punishment  of  which  is  not  herein  before  prescribed : 

By  which  false  making,  forging,  altering  or  counterfeiting,  any 
person  may  be  affected,  bound,  or  in  any  way  injured  in  his  person  or 
property,  upon  conviction  thereof,  shall  be  adjudged  guilty  of  forgery 
in  the  third  degree. 

S  34.  Every  person  who,  with  intent  to  defraud,  shall  make  any  Forfinf  pair 
false  entry,  or  shall  falsely  alter  any  entry  made,  in  any  book  of  ac-  i^^^*^^^'^^ 
counts,  kept  in  the  office  of  the  comptroller  of  this  state,  or  in  the 
office  of  the  treasurer,  or  of  the  surveyor-general,  or  of  any  county 
treasurer,  by  which  any  demand  or  obligation,  claim,  right  or  interest, 
either  against,  or  in  favor  of,  the  people  of  this  state,  or  any  county 
or  town,  or  any  individual,  shall  be,  or  shall  purport  to  be  discharged, 
diminished,  increased,  created,  or  in  any  manner  afiected,  shall,  upon 
conviction,  be  adjudged  guilty  of  forgery  in  the  third  degree. 

S  35.  Every  person  whp,  with  intent  to  defraud,  shall  make  any  sooktor 
false  entry,  or  shall  falsely  alter  any  entry  made,  in  any  book  of  ac-  ^^S^' 
counts  kept  by  any  monied  corporation  within  tliis  state,  or  in  any 
book  of  accounts  kept  by  any  such  corporation,  or  its  officers,  and  de- 
livered or  intended  to  be  delivered,  to  any  person  dealing  with  such 
corporation,  by  which  any  pecuniary  obligation,  claim  or  credit,  shall 
be,  or  shall  purport  to  be,  discharged,  diminished,  increased,  created, 
or  in  any  manner  affected,  shall,  upon  conviction,  be  adjudged  guilty 
of  forgery  in  the  third  degree. 

^^  (26)  IR.  L.p.406,§7. 
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TITLE  s.  ^86.  Every  person  who  shall  have  in  his  possession  any  forged, 
'^^'^'^  altered  or  counterfeit  negotiable  note,  bill,  draft  or  other  evidence  of 
i«»rf«ii  botM  debt,  issued  or  purporting  to  have  been  issued,  by  any  corporation  or 
^'  company  duly  authorised  for  that  purpose  by  the  laws  of  the  United 

States  or  of  this  state,  or  of  any  other  state,  government  or  country, 
the  forgery  of  which  is  herein  before  declared  to  be  punishable,  know- 
ing the  same  to  bo  forged,  altered  or  counterfeited ;  ¥rith  intention  to 
utter  the  same  as  true  or  as  false,  or  to  cause  the  same  to  be  so  utter- 
ed, with  intent  to  injure  or  defraud,  shall,  upon  conviction^  be  sub- 
ject to  the  punishment  herein  prescribed  for  forgery  in  the  second  de- 
gree.^* 

PoMMinff  ^  ^'^'  ^^^^7  pei^son  who  shall  have  in  his  possession  any  forged  or 
hUfritXuIi-  counterfeited  instrument,  the  forgery  of  which  is  herein  befive  de- 
"'^^  dared  to  be  punishable,  (except  such  as  are  enumerated  in  the  last 
section,)  knowing  the  same  to  be  forged,  counterfeited  or  falsely  al- 
tered, with  intention  to  injure  or  defraud,  by  uttering  the  same  as  true 
or  as  false,  or  by  causing  the  same  to  be  so  uttered,  shall  be  subject 
to  the  punishment  herein  provided  for  forgery  in  the  fourth  degree. 

PoMMiint  ^  ^^*  Every  person  who  shall  have  in  his  possession,  any  coanle^ 
e«|mierioit  f^it  of  any  gold  or  silver  coin,  which  shall  be  at  the  time  current  io 
this  state,  knowing  the  same  to  bo  counterfeited,  with  intention  to 
defraud  or  injure,  by  uttering  the  same  as  true  or  as  false,  or  by  caus- 
ing the  same  to  be  so  uttered,  shall,  upon  conviction,  be  adjudged 
guilty  of  forgery  in  the  fourth  degree.*'^ 

uitori»  S  39.  Every  person  who  shall  be  convicted  of  havii^  uttered  and 

•ottotwfeiti.  pubiisii^  as  true,  and  with  intent  to  defraud,  any  forged,  altered  or 
counterfeited  instrument,  or  any  counterfeit  gold  or  silver  coin,  the 
forging,  altering  or  counterfeiting  of  which  is  herein  before  declared 
to  be  an  ofTence,  knowing  such  instrument  or  coin  to  be  forged,  alte^ 
ed  or  counterfeited,  shall  suffer  the  same  punishment  herein  assigned 
for  the  forging,  altering  or  counterfeiting  the  instrument  or  coin  so 
uttered,  except  as  in  the  next  section  specified. 

n>.  wboQ  to  S  40.  But  if  it  appear  on  the  trial  of  the  indictment,  that  the  ao 
fMuthdefrclcused  recoivod  such  forged  or  counterfeited  instrument  or  coin,  of  an- 
other, in  good  faith  and  for  a  good  or  valuable  consideration,  without 
any  circumstances  to  justify  a  suspicion  of  its  being  forged  or  counter^ 
feited,  the  jury  may  find  the  defendant  guilty  of  forgery  in  the  fourth 
degree. 

!^mi!r*^*'  S  41.  If  any  one  shall,  with  intent  to  injure  or  defraud,  make  anj 
ownntmo.  instrumout  in  his  own  name,  intended  to  create,  increase,  dischaige, 
defeat  or  diminish  any  pecuniary  obligation,  right  or  interest,  or  tf> 
transfer  or  affect  any  property  whatever,  and  shall  utter  or  pass  it, 
under  the  pretence  that  it  is  tlie  act  of  another  who  bears  the  sam^ 
name ;  he  shall,  upon  conviction,  be  adjudged  guilty  of  foigery  ind^ 

(26)  1  R.  L.  p.  406,  §  9.     (27)  lb.  §  6. 
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same  degree,  as  if  he  had  forged  the  instrument  of  a  person  bearing   art.  3. 
a  different  name  from  his  own,  v^^rw 

S  42.  Persons  convicted  of  the  different  degrees  of  forgery  herein  gj«»««*»«« 
specified,  shall  be  punished  as  follows : 

1.  Those  convicted  of  forgery  in  the  first  degree,  by  imprisonment 
in  a  state  prison  for  a  term  not  less  than  ten  years : 

2.  Those  in  the  second  degree,  by  the  like  imprisonment,  not  more 
than  ten,  and  not  less  than  five  years : 

8.  Those  in  the  third  degree,  by  the  like  imprisonment,  not  ex- 
ceeding five  years : 

4.  Those  in  the  fourth  degree,  by  the  like  imprisonment,  not  ex- 
ceeding two  years,  or  by  imprisonment  in  a  county  jail  not  exceeding 
one  year. 

S  43.  The  total  erasure  or  obliteration  of  any  instnuhent  or  writ-  Tuui  er». 
ing,  with  intent  to  defraud,  by  which  any  pecuniary  obligation,  or  iostramelitt. 
any  right,  interest  or  claim  to  property,  shall  be,  or  shall  be  intended 
to  be,  created,  increased,  discharged,  diminished,  or  in  any  manner 
affected,  shall  be  deemed  forgery  in  the  same  manner  and  in  the  same 
degree,^as  the  false  alteration  of  any  part  of  such  instrument  or  writ- 
ing. 

S  44.  Where  different  parts  of  several  genuine  instruments,  shall  JobiiDgpaiti 
be  so  placed  or  connected  together,  as  to  produce  one  instrument,  with  mentiu 
intent  to  defraud,  the  same  shall  be  deemed  forgery  in  the  same  manner 
and  in  the  same  degree,  as  if  the  parts  so  put  together  were  falsely 
made  or  forged. 

S  45.   Every  instrument  partly  printed  and  partly  written,  orwhtttote 
wholly  printed,  with  a  written  signature  thereto ;  and  every  signa-  *"*"*^ 
ture  of  an  individual,  firm  or  corporate  body,  or  of  any  officer  of  such 
body,  and  every  writing  purporting  to  be  such  signature ;  shall  be 
deemed  a  writing  and  a  written  instrument,  within  the  meaning  of 
the  provisions  of  this  Chapter. 

S  46.  Wherever,  by  any  of  the  foregoing  provisions,  an  intent  to  intent  to  d»- 
defiraud  is  required  to  constitute  forgery,  it  shall  be  sufficient,  if  such  ^'**** 
intent  appear  to  defraud  the  United  States,  any  state  or  territory,  any 
body  corporate,  any  county,  city,  town  or  village,  or  any  public  offi- 
cer in  his  official  capacity,  any  co-partnership,  or  any  one  of  such 
partners,  or  any  real  person  whatever. 

S  47.  The  false  making,  forging  or  counterfeiting  of  any  evidence  pretanded* 
of  debt,  issued,  or  purporting  to  have  been  issued,  by*any  corporation  ^!!SSS  ^ 
having  authority  for  that  purpose,  to  which  shall  be  affixed  the  pretend-  *^' 
ed  signature  of  any  person  as  an  agent  or  officer  of  such  corporation, 
shall  be  deemed  forgery  in  the  same  degree  and  in  the  same  manner, 
as  if  such  person  was  at  the  time  an  officer  or  agent  of  such  corpora- 
tion :  notwithstanding  such  person  may  iiever  have  been  an  officer  or 
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TITLE  a  agent  of  such  corporation,  or  notwitlistanding  there  never  was  any 
^*'*^'^^^  such  person  in  existence.  >^ 

ARTICLE  FOURTH. 

Of  False  Personating  another ,  and  Cheats. 

Sec.  •IS.  Punishment  fordoing  certain  acts  ia fidie  character. 

49.  Indictment  for  »o  marrying,  when  and  on  whose  complaint  to  be  found 

fiO.  Receivi^  money,  &g.  in  fid»e  character  to  be  punished  as  stealing. 

61.  Punishment  fbr  producing  pretended  heir. 

52.  Substituting  one  child  for  another. 

6S»  Obtaining  signature,  or  property  by  lalse  token  or  fidse  pretence. 

04.  Ponishment  increased  for  certain  fidse  pretences. 

paiisiy  psr.       $  48.  Evory  person  who  shall  falsely  represent  or  persontte  an- 
otiMt.        other,  and  in  such  assumed  character  shall, 
1.  Marry  another :  or, 

5.  Become  bail  or  surety  for  any  party  in  any  proceeding,  cWil  or 
criminal,  before  any  court  or  oflScer  authorised  to  take  such  bail  or 
surety:  or, 

8.  Confess  any  judgment :  or, 

4.  Acknowledge  the  execution  of  any  conveyance  of  real  estate, 
or  of  any  other  instrument,  which  by  law  may  be  recorded :  or, 

6.  Do  any  other  act  in  the  course  of  any  suit,  proceeding  or  prose- 
cution, whereby  the  person  so  represented  or  personated  may  be  made 
liable  in  any  event,  to  the  payment  of  any  debt,  damages,  costs,  or 
sum  of  money,  or  his  rights  or  interests  may  in  any  manner  be  aftct- 
ed: 

Shall,  upon  conviction,  be  punished  by  imprisonment  in  a  state 
prison  for  a  term  not  exceeding  ten  years.^® 

indieiment  J  49.  No  iudictmont  for  the  offence  described  in  the  first  subdi- 
Vision  of  the  preceding  section,  shall  be  found,  unless  upon  the  com- 
plaint of  the  injured  party,  and  within  two  years  after  the  perpetra- 
tion of  the  offence. 

RMwrinf  S  60.  Every  person  who  shall  falsely  represent  or  perscMoate  another, 
and  in  such  assumed  character  shall  receive  any  money  or  valuable 
property  of  any  decription,  intended  to  be  delivered  to  the  individual 
so  personated,  shall,  upon  conviction,  be  punished  in  the  same  man- 
ner and  to  the  same  extent,  as  for  feloniously  stealing  the  money  or 
property  so  received. 

PHNiodnc  Sbl.  Every  person  who  shall  fraudulently  produce  an  infant  febe- 
CS!™**^  ly  pretending  it  to  have  been  bom  of  parents  whose  child  would  be 
entitled  to  a  share  of  any  personal  estate,  or  to  inherit  any  real  estate, 
with  the  intent  of  intercepting  the  inheritance  of  any  such  real  estate, 
or  the  distribution  of  any  such  personal  property,  torn  any  penoD 
lawfully  entitled  thereto,  shall,  upon  conviction,  be  punished  by  im- 
prisonment in  a  state  prison  not  exceeding  ten  years. 


(28)  1  R.  h.  p.  111.  §  1. 
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S  52.  Every  person  to  whom  an  infant  under  the  age  of  six  years,    ^^'^'  *• 
shall  be  confided,  for  nursing,  education  or  any  other  purpose,  who  suhrtiiuti„g 
shall,  with  intent  to  deceive  any  parent  or  guardian  of  such  child,  ^**^* 
substitute  and  produce  to  such  parent  or  guardian,  another  child  in 
the  place  of  the  one  so  confided,  shall,  upon  eonviction,  be  punished 
by  imprisonment  in  a  state  prison  not  exceeding  seven  years. 

S  53.  Every  person,  who,  with  intent  to  cheat  or  defiraud  another,  Fabe  tokens 
shall  designedly,  by  color  of  any  false  token  or  writing,  or  by  any  cm. 
other  false  pretence,  obtain  the  signature  of  any  person  to  any  written 
instrument,  or  obtain  from  any  person,  any  money,  personal  property, 
or  valuable  thing ;  upon  conviction  thereof,  shall  be  punished  by  im- 
prisonment in  a  state  prison  not  exceeding  three  years,  or  in  a  coun- 
ty jail  not  exceeding  one  year,  or  by  a  fine  not  exceeding  three  times 
the  value  of  the  money,  property  or  thing,  so  obtained,  or  by  both 
such  fine  and  imprisoment.'^'' 

S  54.  If  the  false  token  by  which  any  money,  personal' property  or  wiieopii' 
valuable  thing,  shall  be  obtained  as  specified  in  the  last  section,  be  a  tobeinereM- 
promissory  note  or  other  negotiable  evidence  of  debt,  purporting  to 
have  been  issued  by  or  under  the  authority  of  any  banking  company 
or  monied  corporation,  not  in  existence ;  the  person  convicted  of  subh 
cheat,  may  be  punished  by  imprisonment  in  a  state  prison  not  exceed- 
ing seven  years. 

ARTICIiE  FIFTH. 

Of  Robbery  J  Embezzlement^  and  Larceny. 

Skc.  56.  Definition  of  robbeiy  in  the  fint  degree. 

56.  Definition  of  robbery  in  the  second  degree. 

57.  Punishment  for  robbery  in  fint  and  second  degree. 

58.  Attempt  to  rob,  by  threatening  letters^  &c. 
69  &  60.  Elmbezzlement  by  senrants,  &c. 

61.  Ponishment  for  bnying,  &c.  property  embezEled. 

62.  Carrierii  &c.  embezzling  property. 

63.  Grand  larceny  defined,  its  punishment. 

64  &  65.  Punishment  may  be  increased  in  certain  cases. 

66  &  67.  What  to  be  deemed  the  rahie  of  certain  articles  stolen. 

68.  Seyering  fiwm  the  soil,  &c.  larceny  in  certain  cases. 

69  &  70.  Stealing  records,  &c.  how  punished. 

71.  Buying  or  receiring  stolen  property. 

72.  CouTiction  of  principal  not  necessary,  l^c 

S  55.  Every  person  who  shall  be  convicted  of  feloniously  taking  Robbery  in 
the  personal  property  of  another  from  his  person,  or  in  his  presence,  *^^''^* 
and  against  his  will,  by  violence  to  his  person,  or  by  putting  such 
person  in  fear  of  some  immediate  injury  to  his  pel^n,  riiall  be  ad- 
judged guilty  of  robbery  in  the  first  degree.*^ 

S  56.  Every  person  who  shall  be  convicted  of  feloniously  taking  n»-*B 
the  personal  property  of  another  in  his  presence,  or  from  his  person, 
which  shall  have  been  delivered  or  suffered  to  be  taken,  through  fear 
of  some  injury  to  his  person  or  property,  or  to  the  person  of  any  rela- 


(2S)  1  R.  L.  p.  410,  §  18.    (80)  lb.  406,  §  8. 
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tive  or  member  of  his  family,  threatened  to  be  inflicted  at  some  dif^ 
ferent  time,  which  fear  shall  have  been  produced  bj  the  threats  of  the 
person  so  receiving  or  taking  such  property ;  shall  be  adjudged  goil^ 
of  robbery  in  the  second  degree. 

S  67.  Every  person  convicted  of  robbery  in  the  first  d^ree  shall 
be  punished  by  imprisonment  in  a  state  prison  for  a  term  not  lea 
than  ten  years;  and  every  person  convicted  of  robbery  in  the  second 
degree,  shall  be  punished  by  a  like  imprisonment  for  a  term  not  ei- 
ceeding  ten  years. 

S  68.  Every  person  who  shall  knowingly  send  or  deliver,  or  shtll 
make,  and  for  the  purpose  of  being  delivered  or  sent,  shall  part  with 
the  possession  of,  any  letter  or  writing,  with  or  without  a  name  sub- 
scribed thereto,  or  signed  with  a  fictitious  name,  or  with  any  letter, 
mark  or  other  designation,  threatening  therein  to  accuse  any  persoa 
of  any  crime,  or  to  do  any  injury  to  the  person  or  proper^  of  any  one, 
with  a  view  or  intent  to  extort  or  gain  any  money  or  jfropsrty  of  anj 
description,  belonging  to  another,  shall,  upon  conviction,  be  adjuiilged 
guilty  of  an  attempt  to  rob,  and  shall  be  punished  by  imprisonmefit  in 
a  state  prison  not  exceeding  five  years. 

S  69.  If  any  clerk  or  servant  of  any  private  person,  or  of  anj  co* 
partnership,  (except  apprentices  and  persons  within  the  age  of  eigfateoi 
years,)  or  if  any  officer,  agent,  clerk  or  servant  of  any  incorpontad 
company,  shall  embezzle,  or  convert  to  his  own  use,  or  take,  make 
way  with,  or  secrete,  with  intent  to  embezzle  or  to  convert  to  his 
own  use,  without  the  assent  of  his  master  or  employers,  any  money, 
goods,  rights  in  action,  or  other  valuable  security  or  efiects  whatever, 
belonging  to  any  other  person,  which  shall  have  come  into  his  pos- 
session, or  under  his  care,  by  virtue  of  such  employment  or  office,  be 
shall,  upon  conviction,  be  punished  in  the  manner  prescribed  by  law 
for  feloniously  stealing  property  of  the  value  of  the  articles  so  embez- 
zled, taken  or  secreted,  or  of  the  value  of  any  sum  of  money  payaUe 
and  due  upon  any  right  in  action  so  embezzled.^^ 

S  60.  Every  embezzlement  of  any  evidence  of  debt  n^otiable  by 
delivery  only,  and  actually  executed  by  the  master  or  employer  of  any 
such  clerk,  agent,  officer  or  servant,  but  not  delivered  or  issued  as  a 
valid  instrument,  shall  be  deemed  an  ofience  within  the  meaning  of 
the  last  preceding  section. 

S  6L  Every  person  who  shall  buy,  or  in  any  way  receive  any  mo- 
ney, goods,  right  in  action,  or  any  valuable  security  or  efiects  what- 
ever, knowing  the  same  to  have  been  embezzled,  taken  or  secreted, 
contrary  to  the  provisions  of  the  two  last  sections,  shall,  upon  convi^ 
tion,  be  punished  in  the  same  manner  and  to  the  same  extent,  as  tbero* 
in  prescribed  upon  a  conviction  of  a  servant  for  such  embezzlement. 


(SI)  1  R.  L.  p.  112  &  412,  and  Uwi  of  1819, p.  814. 
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S  68.  If  any  carrier  or  other  person,  to  whom  any  goods,  money,    abt.s. 
right  in  action,  or  any  valuable  personal  property  or  efiects,  shall  have  ^^^^H^ 
been  delivered  to  be  transported  or  carried,  for  hire,  shall  without  the  «ni>«^W 
assent  of  his  employer,  take,  embezzle  or  convert  to  his  own  use,  or 
make  way  with,  or  secrete,  with  intent  to  embezzle  or  convert  to  his 
own  use,  such  goods,  money,  right  in  action,  property  or  effects,  or 
any  of  them,  in  the  mass  as  they  were  delivered,  without  breaking 
the  trunk,  box,  pack,  or  other  diing  in  which  they  or  any  of  them 
shall  be  contained,  and  before  delivery  of  such  articles  at  the  place  or 
to  the  person  entitled  to  receive  them,  he  shall,  upon  conviction,  be 
punished  in  the  same  manner  as  if  he  had  taken,  embezzled,  convert- 
ed, or  secreted  such  goods  or  other  personal  property,  after  breaking 
the  trunk,  box,  pack  or  other  thing  containing  the  same,  or  after  se- 
parating any  of  them  from  the  others. 

S  63.  Every  person  who  shall  be  convicted  of  the  felonious  taking  Grand  ivc*^ 
and  carrying  away  the  personal  property  of  another,  of  the  value  of  °^* 
more  than  twenty-five  dollars,  shall  be  adjudged  guilty  of  grand  lar- 
ceny, and  shall  be  imprisoned  in  a  state  prison  for  a  term  not  exceed- 
ing five  years. 

$  64.  If  such  larceny  be  committed  in  a  dwelling-house,  or  in  a  Punigfammt 
ship  or  other  vessel,  the  imprisonment  of  the  ofiender  may  be  increas-  "iij^"~ 
ed  by  the  court,  three  years  in  addition  to  the  term  herein  before  pre- 
scribed. 

S  65.  If  such  larceny  be  committed  by  stealing  in  the  night  time^  ib. 
firom  the  person  of  another,  the  offender  may  be  punished  by  imprison- 
ment in  a  state  prison  not  exceeding  ten  years. 

S  66.  If  the  property  stolen  consist  of  any  bond,  covenant,  note,  vaiMorecr- 
bHl  of  exchange,  draft,  order  or  receipt,  or  any  other  evidence  of  debt,  ^Sm,  ** 
or  of  any  public  security,  issued  by  the  United  States  or  by  this  state, 
or  of  any  instrument  whereby  any  demand,  right  or  obligation  shaJU 
be  created,  increased,  released,  extinguished  or  diminished,  (except 
SQch  as  are  specified  in  the  next  section,)  the  money  due  thereon  or 
secured  thereby  and  remaining  unsatisfied,  or  which  in  any  event  or 
contingency  might  be  collected  thereon,  or  the  value  of  the  property 
transferred  or  affected  thereby,  as  the  case  may  be,  shall  be  deemed 
the  value  of  the  article  so  stolen. 

S  67.  If  the  property  stolen,  consist  of  any  ticket  in  any  lottery  ii>:  oriottory 
authorised  by  the  laws  of  this  state,  or  of  any  certificate  or  other  legal 
evidence  of  a  share  or  interest  in  any  such  ticket,  and  shall  be  stolen 
before  the  drawing  of  such  lottery,  the  price  paid  for  such  ticket,  cer- 
tificate or  other  legal  evidence  of  such  share  or  interest,  shall  be  deem- 
ed the  value  thereof;  and  if  the  same  be  stolen  after  the  drawing  of 
such  lottery,  the  amount  due  and  payable  to  the  holder  thereof,  shall 
be  deemed  the  value  of  such  ticket,  certificate  .or  other  legal  evidence 
i^any  share  or  interest  therein. 


tfgli  i-L-lr^    ?7..7".  ii-i  C/  [PABXIT. 


4,  Mi.  —  ic^  i«r5*-!x   jiiiiij.  T^.^tr  j-i-n  jh  «*i«  :c  ii>roer,  u. »  pro- 
J^*.!.  ir  "tiii*-.  t»t7*-  .r.ci  n:-  I'lIi^iul.  :»"  i-  -u  li     ri'-^,  >-::•>?.  •:  r  o'ier  rait 
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«  ^       J  45.  "WiTirTBr  «a2  be  '■■.:LL»!r.aeii  a  ai-rir^  scokn  and  cankd 
aiv^T.  I'lT  ntr-.x'L  sacier  t  rrweeLz^r  :<  z  c:*3rt  rf  ir2Stie««  filed  Of 

azect  ?r  ?«!cr:ri  i!»l  or  •^connei!  iz.  sit  ^^-^k  ciKce^  cr  wkh  Ukjja- 
ifiral  •3&T«7.  iho!!  be  *7aic«d  v^^kr  <i  hroHiT.  witboat  icfcrcDoe  fo 
'jjs  T^-ji  :c  'hat  r»i:i:ri,  jarer.  'ixn=i«?cc  or  prxetJiDg  io  stokn;  and 
^ail  be  THiiafaed  by  iicpracaacDe  in  k  ftue  pnoii  doi  exceedkif  fire 
T»ark  cr  in  'i%  rr.nsrj  j^l  doc  cxcecdizi;;  oce  rear,  or  br  fine  doc  ei- 
ceedjiz  i^^  ^  izdred  doflarsw  or  bj  bctL  SKh  fine  and  impiiaoMiBnt'' 

ri  !•  »«-  J  70.  E^err  iDficcr  h&Tizur  the  oistt^r  of  anr  record,  p^xr  or  pro- 
f*^'"£  «^««:  j:«d  in  xbtt  U$c  «cct»xi.  wfai>  fliAlI  seal  or  frandnleiitif 
take  avar  or  viihdrav.  or  d^scroj  anr  s?2cli  docament  or  p^xr,  fiU 
or  depoehed  with  bmu  stalU  TipoQ  cocivictiocL,  be  pimisfaed  br  impri- 
sixuse&t  in  a  state  preoo,  ix  a  term  not  exceedino:  fire  reai%^ 
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that  «hali  hare  b<ea  fek»nk>u<lv  tak?a  awar  or  stolen  fiom  anr  otber, 
knowJLz  the  same  to  hare  been  st»>len,  shalK  tipt.xi  conviction,  be 
ponLsbed  br  imprisonment  in  a  state  prison  for  a  term  not  exceeding 
fire  rears,  or  in  the  countv  jail  nnt  esceedins:  six  mondis,  or  br  a  fine 
not  exceeding  two  hundred  and  fiftr  dollars  or  br  bi>tb  sach  fine  and 
imprisonment." 

CocTUTo^-ir  5  72.  In  anr  indictment  for  anr  ofience  specified  in  the  last  section, 
it  shall  not  be  necessary  to  aver,  nor  on  the  trial  thereof  to  prore,  dat 
the  principal  who  stole  sach  property  has  been  convicted. 


TITLE  IV. 

OF  OFFENCES  AFFECTING  THE  ADMINISTRATION  OF  JUSTICE. 

Art.  1^ — Of  perjurj  and  subornation  of  perjury. 
Akt.  2. — Of  bribery  and  corrupting  jurors  and  others 
Art.  3. — Of  cscipes  from  pri*iont,  and  avsi^tin^  therein. 


(32)  1  R.  L.  p  112,  §  1.    (33)  1  R  L  p.  410,  §  IS 
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ARTIOItE  FIR8T.  art.  l. 

Of  Perjury^  and  Subornation  of  Perjury. 

Bme.  1.  Peijoiy  defined. 
2.  Its  pnniihment. 

8  &  4.  SabonuUion  of  perjury  and  itt  pvniflimeiit* 
0^  6  Ifc  7.  Courti  to  eommtt  penou  for  perjury ;  proeeediagi. 
8.  Attempt  to  indaee  peijuy,  its  punishment* 

S  1.  Every  person  who  shall  wilfully  and  corruptly  swear,  testily  p„^ 
or  affirm  falsely,  to  any  material  matter,  upon  any  oath,  affirmation  ^ 
or  declaration,  legally  administered, 

1.  In  any  matter,  cause  or  proceeding  depending  in  any  court  of 
law  or  equity,  or  before  any  officer  thereof: 

2,  In  any  case  where  an  oath  or  affirmation  is  required  by  law,  or 
is  necessary  for  the  prosecution  or  defence  of  any  private  right,  or  for 
the  ends  of  public  justice  : 

8.  In  any  matter  or  proceeding  before  any  tribunal  or  officer  creat- 
ed by  the  constitution  or  by  law,  or  where  any  oath  may  be  lawfully 
required  by  any  judicial,  executive  or  administrative  officer : 

Shall,  upon  conviction,  be  adjudged  guilty  of  perjury;  and  shall 
not  thereafter  be  received  as  a  witness  to  be  sworn,  in  any  matter  or 
cause  whatever,  until  the  judgment  against  him  be  reversed.*^ 

S  2.  Persons  convicted  of  perjury,  shall  be  punished  by  imprison*  in  pmiiiii* 
ment  in  a  state  prison,  as  follows:  "^^ 

1.  For  perjury  committed  on  the  trial  of  any  indictment  for  a  cap- 
ital ofience  or  for  any  other  felony,  for  a  term  not  less  than  ten  years : 

2.  For  perjury  committed  on  any  other  judicial  trial  or  inquiry,  or 
in  any  other  case,  for  a  term  not  exceeding  ten  years.*' 

S  S.  Every  person  who  shall  unlawfully  and  corruptly  procure  sab«inMUkNi 
any  witness,  by  any  means  whatsoever,  to  commit  any  wilful  and  cor-    ^^^' 
nipt  perjury,  in  any  cause,  matter  or  proceeding,  in,  or  concerning 
which,  such  witness  shall  be  legally  sworn  and  examined,  shall  be 
adjudged  guilty  of  subornation  of  perjury.*' 

S  4.  The  consequences  of  a  conviction  of  subornation  of  perjury,  in  pobu- 
shall  be  the  same  as  those  herein  declared  upon  a  conviction  of  peiju-  ""^ 
ry ;  and  every  person  convicted  of  subornation  of  perjury,  AM  be 
punished  by  imprisonment  in  a  state  priscm,  for  the  same  term  as  here- 
in before  prescribed  upon  a  conviction  for  the  perjury  which  shall 
have  been  so  procured.*' 

S  5.  Whenever  it  shall  appear  to  any  court  of  record,  that  any  courts  to 
witness  or  party  who  has  been  legally  sworn  and  examined,  in  any  ^S^,^ 
cause,  matter  or  proceeding,  pending  before  such  court,  has  testified 
in  such  manner  as  to  induce  a  reasonable  presumption  Chat  he  has 
wilfully  and  corruptly  testified  folsely  to  some  material  point  or  mat- 
ter ;  SQcii  court  may  immediately  commit  such  party  or  witness,  by 

(S4)lft.L.p.I71,§l.    (85)  lb.  p.  411^  1 90.    (10)  lb.  p.  HI. 
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TITLE  4.  aD  order  or  process  for  that  purpose,  to  prison,  or  take  recogmzmoe 
^•^^^^"^  with  sureties,  for  his  appearing  and  answering  to  an  indictment  far 

perjury." 
Tob«dov«ff     $  6.  Such  court  shall  thereupon  bind  over  the  witnesses,  to  e§- 
'  tablish  such  perjury,  to  appear  at  the  proper  court,  to  testify  befiire 
the  grand  jury,  and  on  the  trial,  in  case  an  indictment  be  finmd  fiir 
such  peijury ;  and  shall  also  cause  immediate  notice  of  such  com- 
mitment or  recognizance,  with  the  names  of  the  witnesses  so  boood 
over,  to  be  given  to  the  district  attorney  of  the  coun^. 
When  to  d«.      ^  7.  ir^  on  the  hearing  of  such  cause,  matter  or  proceeding,  in 
^        '  which  such  perjury  shall  be  suspected  to  have  been  committed,  any 
papers  or  documents  produced  by  either  party,  shall  be  deemed  ne- 
cessary to  be  used  on  the  prosecution  for  such  perjury,  such  ooort  may 
by  order  detain  such  papers  or  documents,  from  the  party  prodocing 
them,  and  direct  them  to  be  delivered  to  the  district  attorney. 

Auempitu  S  8.  Every  person  who  shall,  by  the  offer  of  any  valuable  cooside- 
iDrfmwptiju-  ^p^^^JJ^  attempt  unlawfully  and  corruptly  to  procure  any  other  to  com- 
mit wilful  and  corrupt  perjury,  as  a  witness,  in  any  cause,  matter  or 
proceeding,  in  or  concerning  which  such  other  person  might  by  law 
be  examined  as  a  witness,  shall,  upon  conviction,  be  punished  by  im- 
prisonment in  a  state  prison  not  exceeding  five  years. 

ARTICLE  SECOND. 

0/  Bribery  J  and  corrupting  Jurors  and  others. 

Sbc.  a.  Offering  bribes,  &c.  to  eeiUin  offieen. 

10.  Panitbmeiit  of  offieen  aecepting  bribes,  Itc. 
111^  12.  Comipting  juron,  arbitnton,  &e. 

Bribii«  ofl-       S  9«  Evory  person  who  shall  promise,  offer  or  give  to  the  governor 
**^  or  lieutenant-governor,  or  to  any  member  of  the  senate  or  assemblj 

of  this  state,  after  his  election  as  such  member,  and  either  before  or 
after  he  shall  have  qualified  and  taken  his  seat ;  to  any  commissiooer 
of  the  land-oflSce,  or  of  the  canal  fund,  or  any  canal  commissioner ;  to 
the  comptroller,  surveyor-general,  secretary  of  state  or  attorney-gene- 
ral; to  any  judge  of  any  court  of  record,  or  to  any  judicial  officer 
whatever ;  any  money,  goods,  right  in  action  or  other  property,  with 
intent  to  influence  his  vote,  opinion  or  judgment  on  any  question, 
matter,  cause  or  proceeding,  which  may  be  then  pending,  or  may  by 
law  be  brought  before  him  in  his  ofiicial  capacity,  shall,  upon  oonvic- 
tion,  be  imprisoned  in  a  state  prison  not  exceeding  ten  years,  or  shaO 
be  fined  not  exceeding  five  thousand  dollars,  or  both,  in  the  disoretioo 
of  the  court.*® 

Aoj*p»!«f  S  10.  Every  officer  in  the  last  section  enumerated,  who  shall  ac- 
cept any  such  gift,  or  any  promise  or  undertaking  to  make  the  stanh 
under  any  agreement  that  his  vote,  opinion  or  jud^ent  shall  hefff^ 

(87)  1  R.  L.  p.  172,  §  3.    (88)  2  R.  L.  p.  191, 4 1. 
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in  any  particular  manner,  or  upon  any  particular  side  of  any  question,  art.  3. 
matter,  cause  or  proceeding  then  pending,  or  which  may  by  law  be 
brought  before  him  in  his  official  capacity,  shall,  upon  conviction,  be 
forever  disqualified  from  holding  any  public  office,  trust  or  appoint- 
ment, under  the  constitution  or  laws  of  this  state ;  shall  forfeit  his 
office,  and  shall  be  punished  by  imprisonment  in  the  state  prison  not 
exceeding  ten  years,  or  by  a  fine  not  exceeding  five  thousand  dollars, 
or  both,  in  the  discretion  of  the  court. 

S  1 1.  If  any  person  drawn  or  summoned  as  a  juror,  or  if  any  per-  Juron.  lu. 
son  chosen  an  arbitrator,  or  appointed  a  referee,  shall  take  any  thing  biTe*. 
to  give  his  verdict,  award  or  report,  or  shall  receive  any  gratuity  or 
gift  whatever,  from  any  party  to  any  suit,  proceeding  or  prosecution, 
for  the  trial  of  which  such  person  shall  have  been  drawn  or  summon- 
ed, or  for  the  hearing  of  which  he  shall  have  been  chosen  an  arbitra- 
tor or  appointed  a  referee,  he  shall,  on  conviction,  be  punished  by  im- 
prisonment in  a  state  prison,  not  exceeding  five  years,  or  in  a  county 
jail  not  exceeding  one  year,  or  by  fine  not  exceeding  one  thousand 
dollars,  or  by  both  such  fine  and  imprisonment. 

S  12.  Every  person  who  shall  corrupt,  or  attempt  to  corrupt,  any  corrapuo^ 
other  drawn  or  summoned  as  a  juror,  appointed  a  referee,  or  chosen  toMrtmSt  "* 
an  arbitrator,  by  giving  or  offering  to  give  any  gift  or  gratuity  what-^"~"' 
ever,  with  intent  to  bias  the  mind  of  such,  juror,  referee  or  ftrbitrator, 
in  relation  to  any  cause  or  matter,  which  may  be  pending  in  the 
court  to  which  such  juror  shall  have  been  summoned,  or  in  which 
such  referee  or  arbitrator  shall  have  been  chosen  or  appointed,  shall, 
on  conviction,  be  punished  by  imprisonment  in  a  state  prison,  not  ex- 
ceeding five  years,  or  in  a  county  jail,  not  more  than  one  year,  or  by 
a  fine  not  exceeding  one  thousand  dollars,  or  by  both  such  fine  and 
imprisonment. 

ARTICIiE  THIRD. 

Of  Escapes  from  Prisons j  and  assisting  therein, 

Skc.  18.  CoDTeyiog  inftnunentB  into  jails,  &e.  to  aid  aieape  of  feloni, 

14.  Aiding  escape  of  felons,  and  rescuing  prisoners. 

15.  Aiding  prisoners  not  felons,  to  escape. 

16.  Application  of  two  last  sections,  qnalified. 

17.  Aiding  prisoner  to  escape  (nna  costod  j  of  an  officer. 
18  &  19.  Ponishment  of  officers  conniving  at  escapes,  &o. 

20.  Prisoner  escaping  may  be  retaken  and  imprisoned,  &c. 

21.  Punishment  for  escaping  from  state  prison. 

22.  Also,  for  conTicts  in  county  jail,  escaping. 

28.  Conyicts  in  state  prison  attempting  to  escape  by  force,  &c. 

24.  Prisoners  in  county  jails  breaking  out  or  attempting  escapes,  &c. 

S  13.  Every  person  who  shall  convey  into  a  state  prison,  jail  or  Aiding  ftioos 
other  place  of  confinement,  any  disguise,  instrument,  arms  or  other  *"  *^^ 
thing,  proper  or  useful  to  aid  any  prisoner  in  his  escape,  with  intent 
thereby  to  facilitate  the  escape  of  any  prisoner,  lawfully  committed  to, 
or  detained  in,  such  prison,  jail  or  place,  for  any  felony  whatever, 
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•f  pr»- 


Trruc  wfcedfev  ndi  escape  be  cftcted,  or  itti  iiHiil^  er  B0l,dMll, 
eoBvicUoBiy  be  pannfaed  by  impwnnnifnt  in  a  itale  pnnn  not 
ing  ten  Tcen.'* 

S  14.  Ererj  person  wbo  dnD  bf  mj  mene  wiieleftety  aid  ari 
a«Bt  anr  priaooer  hwfaDj  itHamfd  in  a  rtate  priaon,  or  in  nqr  j^ 
or  place  orcoofinement,  for  anj  fekmj,  loeKape  therefrom,  ivkodbBr 
fodi  eacape  be  effected  or  not;  or  wbo  AaH  farcSiijr  leecaeaaf  pri- 
nner  held  in  legal  castodj  npon  anj  criminal  charge  ;  shally  apaa 
coorictioo,  be  priiisbed  bjr  imprinoment  in  a  slate  prison  not  ei- 
ceedii^  ten  jean.^ 

S  15.  Ererj  person  who,  1^  anjr  means  urittteTer,  Aall  aid  or 
asBiflt  anjr  prisoner  lawfuUj  committed  to  any  jiul  or  fdaoe  of  oon- 
finement^in  execution  of  anjconTiction  for  anv  criminal  oftnoeotber 
than  a  felooT,  whether  sQch  escape  be  efiected  or  not;  orwhodaDoon- 
rej  into  sach  jail  or  place  of  confinement,  any  disguise,  iuitrmient, 
arms  or  other  thiug,  proper  or  useful  to  focilitate  the  escape  of  an?  pri- 
soner,* with  intent  to  facilitate  the  escape  of  any  prisoner  so  commilted^ 
whether  such  escape  be  effected,  or  attempted,  or  not ;  diall  be  ps- 
nished  by  imprisonmeDt  in  a  county  jail  not  exceeding  one  year,  or 
by  fine  not  exceeding  five  hundred  dollars,  or  by  both  such  fine  and 
imprisonment. 

S  16.  But  if  any  aid  and  assistance  prohibited  by  the  two  last  M^ 
tioos,  be  rendered  by  any  prisoner  detained  for  any  crime,  in  the  sune 
jail  or  place  of  confinement,  with  the  intent  of  facilitating  hii  own  es- 
cape, the  punishment  of  such  prisoner  shall  not  exceed  that  prescrib- 
ed by  law,  upon  a  conviction  for  his  own  escape. 

m^Jmaa  ^  ^'^'  Every  person  who  shall  aid  or  assist  any  prisoner  in  escip- 
''''^'  ing  or  in  attempting  to  escape  fit>m  the  custody  of  any  riierifi^  coro- 
ner, marshal,  constable,  or  other  officer  or  person,  who  shall  haretbs 
lawful  charge  of  such  prisoner,  upon  any  criminal  charge,'shall,'iipon 
conviction,  be  punished  by  imprisonment  in  a  county  jail  not  exceed- 
ing one  year,  or  by  fine  not  exceeding  two  hundred  and  fifiy  d(dlan» 
or  by  both  such  fine  and  imprisonment 

hle^JS?'      5  19-  If  any  sheriff,  jailer,  coroner,  marshal  or  constable,  sbsH, 
f^JJ^J^Je      *'  Wilfully  and  corruptly  refuse  to  execute  any  lawful  process  di- 
^  rected  to  them,  or  any  of  them,  requiring  the  apprehension  or  confine- 

ment of  any  person  charged  with  a  criminal  ofience :  or, 

2.  Shall  corruptly  and  wilfully  omit  to  execute  such  process,  hf 
which  such  person  shall  escape :  or, 

8.  Shall  wilfully  refuse  to  receive  in  any  jail  under  his  charge,  anj 
offender  lawfully  committed  to  such  jail,  and  ordered  to  be  confio^d 
therein,  on  any  criminal  charge  or  conviction,  or  on  any  lawfbl  Ji^ 
cess  whatever :  or. 


(SS)  1  R.  L.  p.  412,  §  ao.    (40)  ni.  §  19  Ic  10. 
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4.  Shall  wilfully  suflfer  any  offender  lawfully  committed  to  his  cut-   a^'^-  ^ 
tody,  to  escape  and  go  at  large :  or,  v^v^i^ 

6.  Shall  receive  any  gratuity  or  reward,  or  any  security  or  en- 
gagement for  the  same,  to  procure,  assist,  connive  at,  or  permit  any 
prisoner  in  his  custody,  on  any  civil  process,  or  on  any  criminal  charge 
or  conviction,  to  escape,  whether  such  escape  be  attempted,  or  efiect- 
ed,  or  not : 

He  shall,  upon  conviction,  be  punished  by  imprisonment  in  a  coun- 
ty jail  not  exceeding  one  year,  or  by  fine  not  exceeding  one  thousand 
dollars,  or  by  both  such  fine  and  imprisonment. 

S  19.  Every  sheriff,  coroner,  marshal  or  constable,  who  riiall  be  R»> 
convicted  of  any  offence  specified  in  the  last  section,  shall  forfeit  his 
office,  and  shall  be  forever  disqualified  to  hold  any  office  or  place  of 
trust,  honor  or  profit,  under  the  laws  or  constitution  of  this  state. 

S  20.  If  any  prisoner  confined  in  a  county  jail,  or  in  a  state  prison,  B^ukiof 
upon  a  conviction  for  a  criminal  offence,  shall  escape  therefrom,  he  may 
be  pursued,  retaken  and  imprisoned  again,  notwithstanding  the  term 
for  which  he  was  sentenced  to  be  imprisoned  may  have  expired  at  the 
time  when  he  shall  be  retaken ;  and  shall  remain  so  imprisoned,  until 
tried  for  such  escape,  or  until  he  be  discharged,  on  a  failure  to  pro- 
secute therefor.*^ 

S  21.  If  any  prisoner  confined  in  a  state  prison  for  any  term  less  EMapimr 
than  for  life,  shall  break  such  prison  and  escape  from  thence,  he  shall,  priMif. 
upon  conviction,  be  punished  by  imprisonment  in  such  prison,  for  a 
term  not  exceeding  five  years,  to  commence  from  and  after  the  expi- 
ration of  the  original  term  of  his  imprisonment.^^ 

S  22.  If  any  person  confined  in  a  county  jail  upon  any  conviction  Coovicga*- 
for  a  criminal  ofience,  shall  break  such  jail  and  escape  from  thence,  eoantyjub. 
he  shall,  upon  conviction,  be  punished  by  imprisonment  in  a  state  pri- 
son not  exceeding  two  years,  or  in  a  county  jail  not  exceeding  one 
year,  to  commence  from  the  expiration  of  his  former  sentence. 

S  23.  Every  person,  lawfully  imprisoned  in  a  state  prison  for  any  ^^^  **» 
term  less  than  life,  who  shall  attempt,  by  force  or  violence  to  any  JJjf'^J, 
person,  to  escape  firom  such  prison,  whether  such  escape  be  effected 
or  not;  shall,  upon  conviction,  be  adjudged  to  imprisonment  in  a 
state  prison  for  a  term  not  exceeding  five  years,  to  commence  after 
the  termination  of  the  imprisonment  to  which  such  person  shall  have 
been  sentenced,  at  the  time  of  such  attempt. 

S  24.  Every  person  lawfully  imprisoned  in  a  county  jail,  for  any  ib-byni- 
cause  whatever,  who  shall  forcibly  break  the  prison,  with  intent  toeoooiyju 
escape  therefrom,  or  who  shall  attempt,  by  any  force  or  violence,  to 
escape  from  such  prison,  although  no  escape  be  efiected,  shall,  upon 
conviction,  bo  punished  by  imprisonment  in  a  county  jail  not  exceed- 
ing one  year. 

(41)  1  R.  L.  p.  411,  §  16.    (42)  n.  §  Iff. 
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TITLES.  TITLE   V. 

OF  OFFENCES  AGAINST  THE  PUBLIC  PEACE  AND  PUBUC  MORALS, 
AND  OTHER  MISCELLANEOUS  OFFENCES,  PUNISHABLE  BY  IBTFRI- 
SONMENT  IN  A  STATE  PRISON. 

Art.  1. — Of  duelling,  and  challenges  to  fight. 
Art.  2. — Of  unlawful  marriages,  and  of  incest. 

Art.  3. — Of  offences  against  public  decency ;  of  malicious  mischicl^  and  of  other  aimtii 
not  before  enumerated. 

▲RTICI^E  FIRST. 

Of  Duelling^  and  Challenges  to  fight. 

Sxc.  I.  Panishmcnt  for  fighting  duels. 

2.  Sending,  carrying,  &c.  challenges,  and  accessaries  to  daels,  how  poaisbetf. 

8.  Offenders  compelled  to  testify  against  each  other. 

4.  Fighting  a  duel  to  disqualify  for  offices. 

5  &  6.  Proceedings  against  inhabitants  sending  challeages,  &e.  out  of  this  stite. 

7.  Former  conviction  or  acquittal  may  be  pleaded. 

S  1.  Every  person  who  shall  fight  a  duel  with  any  deadly  weapon, 
although  no  death  ensue^  shall^  upon  conviction,  be  punished  by  im- 
prisonment in  a  State  prison  for  a  term  not  exceeding  ten  years* 

S  2.  Every  person  who  shall  challenge  another  to  fight  such  duel, 
"^'to  or  who  shall  send  or  deliver  any  written  or  verbal  message,  purporting 
or  intended  to  be  such  challenge ;  or  who  shall  accept  any  such  chal- 
lenge or  message ;  or  who  shall  knowingly  carry  or  deliver  any  such 
challenge  or  message ;  or  who  shall  be  present  at  the  time  of  fighting 
any  duel  with  deadly  weapons,  either  as  second,  aid  or  sui^geon ;  or 
who  shall  advise  or  give  any  countenance  or  assistance  to  such  duel ; 
shall,  upon  conviction,  be  punished  by  imprisonment  in  a  state  prison 
for  a  term  not  exceeding  seven  years.^' 

^^  S  3.  Every  person  offending  against  either  of  the  provisions  in  the 
two  last  sections,  shall  be  a  competent  witness  against  any  other  per- 
son ofiending  in  the  same  transaction,  and  may  be  compelled  to  ap- 
pear and  give  evidence  before  any  grand  jury  or  in  any  court,  in  the 
same  manner  as  other  persons ;  but  the  testimony  so  given,  shall  not 
be  used  in  any  prosecution  or  proceeding,  civil  or  criminal,  against  the 
person  so  testifying. 

Disqoaiiiiea-      $  4.  Evcry  porsou  couvictcd  of  a  violation  of  the  first  section  of 
fiee.  this  Title,  shall  be  incapable  of  holding  or  being  elected  or  appointed 

to,  any  office,  place  or  post  of  trust  or  emolument,  civil  or  military, 

under  the  constitution  and  laws  of  this  state.**^ 

inhabitsnts       $  5.  If  any  inhabitant  of  this  state,  shall  leave  the  same,  JR>r  the 

CttM  Its.    purpose  of  eluding  the  operation  of  the  provisions  herein  contained 

stale.  respecting  duelling,  or  challenges  to  fight,  with  the  intent  of  giving 

or  receiving  any  challenge  herein  prohibited,  or  of  aiding  or  abetting  ia 

giving  or  receiving  such  challenge,  and  shall  give  or  receive  any  sock 

challenge,  or  shall  aid  and  abet  in  giving  and  receiving  the 

(48)  Laws  of  1828,  p.  481,  §  2.    (44)  Laws  of  1817,  p.  8,  §  I. 
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without  this  state,  he  shall  be  deemed  as  guilty,  and  shall  be  subject  to    art.  s. 
the  like  punishment,  as  if  the  othnce  had  been  conunitted  within  this  ""^^"^"^^^ 
state.-** 

S  6.  Every  such  ofiender  specified  in  the  last  section,  may  be  in-  puMofuiai. 
dieted  and  brought  to  trial  in  any  county  of  this  state,  which  shall  be 
designated  by  the  governor  for  that  purpose,  and  where,  in  his  opinion, 
the  evidence  can  be  most  ccmveniently  obtained  and  produced.^* 

S  7.  Every  such  ofiender  may  plead  a  former  conviction  or  ao-  format  eon- 
quittal  for  the  same  ofience,  in  another  state  or  country ;  and  if  such 
plea  be  admitted  or  established,  it  shall  be  a  bar  to  any  further  or  other 
proceedings  against  such  person,  for  the  same  offence. 

ARTlCIiB  SECOND. 

Of  unlawful  Marriagefj  and  of  Incest    ■ 

Sxc.  8  &  9.  Bigamy;  cues  excepted;  iti  punishment. 

10.  When  indictment  may  be  found  and  trial  had. 

11.  Ponishmcnt  for  single  persons  marrying  hoshand,  &o.  of  another. 

12.  Fonishment  for  incest. 

S  8.  Every  person  having  a  husband  or  wife  living,  who  shall  mar-  Biftmy ;  its 
ry  any  other  person,  whether  married  or  single,  shall,  except  in  the  ^ 
cases  specified  in  the  next  section,  be  adjudged  guilty  of  bigamy ; 
and  upon  conviction  shall  be  punished  by  imprisonment  in  a  state  pri- 
son for  a  term  not  exceeding  five  years. 

S  9.  The  last  section  shall  not  extend  to  the  following  persons  or 
cases:  •*• 

1.  To  any  person  by  reason  of  any  former  marriage,  whose  hus- 
band or  wife,  by  such  marriage,  diall  have  been  absent  for  five  suc- 
cessive years,  without  being  known  to  such  person,  within  that  time, 
to  be  living :  nor, 

2.  To  any  person,  by  reason  of  any  former  marriage,  whose  hus- 
band or  wife  by  such  marriage,  shall  have  absented  himself  or  her- 
self from  his  wife  or  her  husband,  and  shall  have  been  continually  re- 
maining without  the  United  States,  for  the  space  of  five  years  to- 
gether: nor, 

3.  To  any  person  by  reason  of  any  former  marriage,  which  diall 
have  been  dissolved  by  the  decree  of  a  competent  court,  for  some 
cause  other  than  the  adultery  of  such  person :  nor, 

4.  To  any  person,  by  reason  of  any  former  marriage,  which  shall 
have  been  pronounced  void  by  the  sentence  or  decree  of  a  competent 
court,  on  the  ground  of  the  nullity  of  the  marriage  contract :  nor, 

6.  To  any  person  by  reason  of  any  former  marriage  contracted  by 
such  person  within]  the  age  of  legal  consent,  and  which  shall  have 
been  annulled  by  the  decree  of  a  competent  court :  nor, 

6.  To  any  person  by  reason  of  any  former  marriage  with  a  husband 
or  wife  who  diall  have  been  senten(^  to  imprisonment  for  life.^^ 

(tf)  Laws  of  181^  p.  4,  §6.    (46)  1  a  L.  p.  113;  n>.  411,  §  17;  2  R.  L.  p.  196,  §  4. 
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TITLE&       5  10.  An  indkUnent  inay  be  fouDd against  anj peraon ibr m noo^ 
^     third  or  other  marriage  herein  prohibited,  indieooimtfiniHiidindb 


•»!«*«-  person  shall  be  apprehended,  and  the  like  proceedings,  trial,  joJjgimjBi 
and  conviction  may  be  had  in  such  county,  as  if  the  oflbooe  had  beea 
committed  therein.^'' 

stagkiMr-  S  11>  If  any  unmarried  person  shall,  knowingly,  many  the  hni- 
CVubTitc.  band  or  wife  of  another,  in  any  case  in  which  such  husfauid  or  wife 
would  be  punishable  according  to  the  foregoing  proirisions,  such  per- 
son, upon  ocHiTiction,  shall  be  imprisoned  in  a  state  prison  not  movs 
than  five  years,  or  in  a  county  jail  not  more  than  one  year,  or  shall  bs 
fined  not  more  than  five  hundred  dollars,  or  shall  be  subject  to  both 
such  fine  and  imprisonment,  in  the  discretion  of  the  court 

iMMi.  S  12.  Persons  being  within  the  degrees  of  consanguinity,  within 

which  marriages  are  declared  by  law  to  be  incestuous  and  void,  who 
shall  intermarry  with  each  other,  or  who  shall  commit  adulteiy  or 
fornication  with  each  other,  shall,  upon  conviction,  be  punished  bj 
imprisonment  in  a  state  prison  for  a  term  not  exceeding  ten  years. 

ARTICUB  THULD. 

Of  Offences  against  Publie  Decency  ;  of  Maliciaue  Miedu^i 
and  of  other  crimeSj  not  before  enumerated. 

Sec.  is.  Rcmoring  dead  bodies  tnm  gnrt§. 

14.  PairhMJng  bodies  so  remored. 

U.  OpeBing  gnwtB  with  eertein  Jnteats,  kofw  pmiahed. 

15.  AdaiBistering  or  txpouag  poison  to  cattle,  lie. 
17  Ik  18.  PimishmeBt  for  cooD^poondiBg,  a;c.  offcnees. 

19.  ConrietioB  of  principal  not  necessary  to  be  prored. 

20.  Pnnishment  fiwr  crime  against  nature. 

VMatini  tbs  S  13.  Evory  person  who  shall  remove  the  dead  body  of  anj  human 
^^^  being  firom  the  grave  or  other  place  of  interment,  for  the  purpose  of 
selling  the  same,  or  for  the  purpose  of  dissection,  or  from  mere  wan- 
tonness, shall,  upon  conviction,  be  punished  by  imprisonment  in  a 
state  prison  not  exceeding  five  years,  or  in  a  county  jail  not  exceeding 
one  year,  or  by  a  fine  not  exceeding  five  hundred  dollars,  or  by  bodi 
such  fine  and  imprisonment.^® 

roTcbstiiig       S  14.  Every  person  who  shall  purchase  or  receive  the  dead  bodjr 
mo^.'^     of  any  human  being,  knowing  the  same  to  have  been  disinterred  con- 
trary to  the  provisions  of  the  preceding  section,  shall,  upon  convictionf 
be  subject  to  the  punishment  in  the  said  section  specified. 

opMing  S  15.  Every  person  who  shall  open  a  grave  or  other  place  of  in- 

terment, with  intent, 

1.  To  remove  the  dead  body  of  any  human  being,  for  the  purpose 
of  selling  the  same,  or  for  the  purpose  of  dissection :  or, 

2.  To  steal  the  cofiin  or  any  part  thereof,  or  the  vestments  or  other 
articles  interred  with  any  dead  body, 


graves. 


(47)  1.  R.  L.  p.  lis.    (49)  Laws  oflSlS,  p.  S79,  §  1. 
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Shall,  upon  conviction,  be  punished  by  imprison^ient  in  a  slate  pri-  titled. 
son  not  exceeding  two  years,  or  in  a  county  jail  not  exceeding  six  ^■^^'^^^ 
months,  or  by  fine  not  exceeding  two  hundred  and  fifty  dollars,  or  by 
both  such  fine  and  imprisonment. 

S  16.  Every  person  who  shall  wilfiilly  administer  any  poison  to  ex[k>hii^ 
any  horse,  cattle  or  sheep,  or  diall  maliciously  expose  any  poisonous  uo'X.^^*^^ 
substance,  with  intent  that  the  same  should  be  taken  or  swallowed  by 
fmy  horse,  cattle  or  sheep,  shall,  upon  conviction,  be  punished  by  im- 
prisonment in  a  state  prison  not  exceeding  three  years,  or  in  a  coun- 
ty  jail  not  exceeding  one  year,  or  by  a  fine  not  exceeding  two  hundred 
and  fifty  dollars,  or  by  both  such  fine  and  imprisonment. 

S  17.  Every  person  having  a  knowledge  of  the  actual  commission  c.Mni»oun<i 
of  any  offence  punishable  by  death,  or  by  imprisonment  in  a  state  pri-  "Im  oife^^. 
son  for  life,  who  shall  take  any  n[K)ney,  or  property  of  another,  or  any 
gratuity  or  reward,  or  any  engagement  or  promise  therefor,  upon  any 
agreement  or  understanding,  express  or  implied,  to  compound  or  con- 
ceal any  such  crime,  or  to  abstain  from  any  prosecution  therefor,  or 
to  withhold  any  evidence  thereof,  shall,  upon  conviction,  be  punished 
by  imprisonment  in  a  state  prison  not  exceeding  five  years,  or  in  a 
county  jail  not  exceeding  one  year. 

S  18.  Every  person  having  a  knowledge  of  the  actual  commission  lu.  certnin 
of  any  offence  punishable  by  imprisonment  in  a  state  prison  for  any  ***""***• 
other  term  than  for  life,  who  shall  take  any  money,  or  property  of 
another,  or  any  gratuity  or  reward,  or  any  engagement  or  promise 
therefor,  upon  any  agreement  or  understanding,  express  or  implied, 
to  compound  or  conceal  any  such  crime,  or  to  abstain  from  any  prose- 
cution therefor,  or  to  withhold  any  evidence  thereof,,  shall,  upon  con- 
viction, be  punished  by  imprisonment  in  a  state  prison  not  exceeding 
three  years,  or  in  a  county  jail  not  exceeding  six  months. 

S  19.  Upon  the  trial  of  any  indictment  for  any  offence  specified  in  proufomriai. 
the  two  last  sections,  it  shall  not  be  necessary  to  prove  the  conviction 
of  any  offender,  for  the  ofience  in  relation  to  which  any  agreement  or 
understanding  therein  prohibited,  shall  have  been  made. 

S  20.  Every  person  who  shall  be  convicted  of  the  detestable  and  crimeasaiart 
abominable  crime  against  nature,  committed  with  mankind  or  with  a 
beast,  shall  be  punished  by  imprisonment  in  a  state  prison  for  a  term 
not  more  than  ten  years.*® 


TITLE  VI. 

OF  OFFENCES  PUNISHABLE  BY  IMPRISONMENT  IN  A   COUNTY  JAIU 

AND  BY  FINES. 

Sic.  1.  Punithment  for  petit  larceny. 
2.  Attempt  to  extort  by  threata. 


(49)  lR.L.p.408,§8. 
VOL.  II.  87 
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TITLE  6.  Sec.  3.  PUiies  tnd  priviec  to  firuiduknt  ccmTeyiiiees,  how  fnithtd 

\^t\/'^^  ^'  Insolrcnt  debtors  concealing  estate,  &c. 

5.  Taking  conTeyanco  of  lands,  A:c.  in  suit. 

6.  Buying  or  selling  lands,  when  grantor  out  of  possesaion. 

7.  Two  IsuBt  sections  not  to  apply  to  certain  mortgages. 

8.  Conspiracies  defined;  punishment. 

9.  No  other  conspiracies  punishable  criminally. 

10.  Orert  acts  necessary  in  certain  conspiracies. 

11.  Officers,  &c.  arresting,  &c.  under  pretence  of  authority 

12.  Ck>mpounding,  &c.  misdemeanors  or  forfeitures. 

13.  Racing,  &c.  within  a  mile  of  any  court. 

14.  Criminal  contempts,  punishable. 

15.  IVIalicious  trespass  and  serering  from  the  soil. 

16.  Attempts  to  influence  improperly,  jurors,  arbitrators,  &c. 

17.  Punishment  of  jurors  for  improper  conduct. 

IS.  Improper  conduct  in  drawing  or  certifying  jurors. 

19.  Voting  more  than  once  at  same  election. 

20.  Posting,  A:c.  for  not  fighting  duels. 

21.  Administering  medicine  to  produce  abortion. 

22.  Physicians  and  others,  when  intoxicated,  prescribing  oiedieiBts 

23.  Punishment  for  selling,  &c.  certain  poisons,  without  labelling. 

24.  Negligence  in  lading  vessels,  &c. 

25.  Creating  excess  of  steam  in  steam-boats. 

26.  Maiming  and  cruelty  to  animals. 

27.  Opening,  &.c.  scaled  letters. 

28  Publishing  the  contents  of  letters  so  opened,  he. 
29.  Two  last  sections  not  to  apply  to  certain  case*. 
80.  Maliciously  destroying  bridges  and  gates. 

31.  Maliciously  destro^'ing  mill  dams,  &c 

32.  RemoTing,  altering,  &c.  monuments,  ftc  in  boundaries. 
88.  Destroying,  de&cing,  &c.  mile-stones,  guide-boards,  kc 
34.  Punishment  of  auctioneers  for  not  making  certain  repoiti . 
35, 36  &  87.  Sales  and  purchases  of  offices  forbidden,  &c. 

38.  Wilful  neglect  by  public  officers  of  their  duties,  how  punished. 

39.  Doing  acts  prohibited  by  law,  misdemeanors. 

40.  Punishment  on  conriction  for  misdemeanor. 

41.  Imprisonment  in  solitary  cells,  authorised. 

Petit  larceny.  S  1.  Evcry  pcrsoii  who  shall  be  convicted  of  stealing,  taldng  and 
carrying  away  the  personal  property  of  another,  of  the  value  of  twen- 
ty-five dollars  or  under,  shall  be  adjudged  guilty  of  petit  larceny,  and 
shall  be  punished  by  imprisonment  in  a  county  jail  not  exceeding  six 
months,  or  by  fine  not  exceeding  one  hundred  dollars,  or  by  both  such 
fine  and  imprisonment.*^** 


Attempt  to 
extort. 


S  2.  Every  person  who  shall  either  verbally,  or  by  written  or 
printed  communication,  threaten  to  accuse  another  of  any  oflence, 
witli  intent  thereby  to  extort  any  property,  or  any  pecuniary  benefit 
whatever,  shall,  upon  conviction,  be  adjudged  guilty  of  a  misdemean- 
or, and  punished  as  herein  after  prescribed. 

^^^^ S  3.  Every  person  being  a  party  to  any  conveyance  or  assignment 

ro?T*  yan^\  of  auy  cstato  or  interest  in  lands,  goods  or  thhigs  in  action,  or  of  anjr 
rents  or  profits  issuing  therefrom,  or  to  any  charge  on  any  such  estate, 
interest,  rents  or  profits,  made  or  created  with  intent  to  defraud  prior 
or  subsequent  purchasers,  or  to  hinder,  delay,  or  defraud  creditors  or 
other  persons ;  and  every  person  being  privy  to,  or  knowing  of,  such 
conveyance,  assignment  or  charge,  who  shall  willingly  put  the  suae 

(50)  Uws  of  1817,  p.  315,  §  11;  1  R.  L.  p.  410,  §  10. 


Parties.  Ate. 
.o  frftuoiilno 
ronTeyancei 
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in  use,  as  faaving  been  made  in  good  faith ;  shall,  upon  conviction,  titled 
be  adjudged  guilty  of  a  misdemeanor.'^'  ^<^w/ 

S  4.  If  any  insolvent  debtor,  who  shall  apply  for  a  discharge  from  cooeediof 
his  debts,  under  the  provisions  of  the  third  Article  of  the  second  Title  winnt  S£- 
bf  the  fifth  Chapter  of  the  Second  Part  of  the  Revised  Statutes ;  or  ^^ 
who  shall  apply  for  the  exoneration  of  his  person  from  imprisonment, 
under  the  provisions  of  the  fifth  Article  of  the  aforesaid  Title ;  or  who 
shall  apply  for  a  discharge  from  imprisonment,  under  the  sixth  Arti- 
cle of  the  before  mentioned  Title ;  shall  wilfully, 

1 .  Conceal  any  part  of  his  estate  or  effects,  or  any  books  or  writings 
relative  thereto,  either  before  or  after  the  execution  of  any  assignment, 

as  provided  in  the  said  Articles :  or, 

2.  Conceal,  and  not  disclose  to  the  court  or  officer  before  whom  his 

petition  may  be  pending,  any  debts  or  demands  which  he  shall  have 
collected,  or  any  transfer  of  his  real  or  personal  estate  which  he  may 
have  made,  after  presenting  to  such  court  or  officer  a  schedule  of  his 
estate: 

Such  debtor  shall,  upon  conviction,  be  adjudged  guilty  of  a  misde- 
meanor.®^ 

§  5.  If  any  officer,  judicial  or  ministerial,  or  other  person,  shall  Boyiof  lands 
take  any  conveyance  of  any  lands  or  tenements,  or  of  any  interest  or'"*^'' 
estate  therein,  from  any  person  not  being  in  the  possession  thereof, 
while  such  lands  or  tenements  shall  be  the  subject  of  controversy 
by  suit  in  any  court,  knowing  the  pendency  of  such  suit,  and  that  the 
grantor  was  not  in  possession  of  such  lands  or  tenements ;  he  shall, 
upon  conviction,  be  deemed  guilty  of  a  misdemeanor.®' 

S  6.  No  person  shall  buy  or  sell,  or  in  any  manner  procure,  or  make  ,^  ^^^ 
or  take  any  promise  or  covenant  to  convey,  any  pretended  right  or  title  ^Sjj^^**^^ 
to  any  lands  or  tenements,  unless  the  grantor  thereof,  or  the  person  ma- 
king such  promise  or  covenant,  shall  have  been  in  possession,  or  he 
and  those  by  whom  he  claims  shall  have  been  in  possession  of  the 
same,  or  of  the  reversion  or  remainder  thereof,  or  have  taken  the  rents 
and  profits  thereof,  for  the  space  of  one  year  before  such  grant,  con- 
veyance, sale,  promise  or  covenant  made ;  and  every  person  violating 
this  provision,  shall  be  deemed  guilty  of  a  misdemeanor.®' 

S  7.  The  two  last  preceding  sections  shall  not  apply  to  any  niort-TwoiMt  fee- 
gage  executed  by  a  person  not  in  possession  of  lands,  allowed  by  the  ftJJ**>"^' 
provisions  of  the  first  Chapter  of  the  Second  Part  of  the  Revised  Sta-  rseevoii.p. 
tutes,  nor  to  any  conveyance  of  lands  and  tenements  to  any  person  in     ' 
the  lawful  possession  thereof. 

S  8.  If  two  or  more  persons  shall  conspire,  either,  Sffi?^^ 

1.  To  commit  any  offence :  or, 

(51)  1 R.  L.  p.  76,  §  4.    (62)  Uwt  of  1S19,  p.  117,  §  5.    (58)  1  R.  L.  p.  172,  §  2. 
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TITLE  fi.       2.  Falsely  and  maliciously  to  indict  another  for  any  offence^  or  to 
^'^^>^^^  procure  another  to  be  charged  or  arrested  for  any  such  offence :  or, 

3.  Falsely  to  move  or  maintain  any  suit :  or, 

4.  To  cheat  and  defraud  any  person  of  any  property  by  any  meani 
which  are  in  themselves  criminal :  or, 

6.  To  cheat  and  defraud  any  person  of  any  property,  by  any  means 
which,  if  executed,  would  amount  to  a  cheat,  or  to  obtaining  money 
or  property  by  false  pretences :  or, 

6.  To  commit  any  act  injurious  to  the  public  health,  to  public  mo- 
rals, or  to  trade  or  commerce ;  or  for  the  (lerversion  or  obstruction  of 
justice  or  the  due  administration  of  the  laws : 

They  shall  be  deemed  guilty  of  a  misdemeanor." 

All  ••iiiois  a      S  9.  No  conspiracies,  other  than  such  as  are  enumerated  in  the 
last  section,  are  punishable  criminally. 

(h^n  arN,       S  10.  No  agreement,  except  to  commit  a  felony  upon  the  person  of 
Mry"  '"^  ^   another,  or  to  commit  arson  or  burglary,  shall  be  deemed  a  conspiracy, 
unless  some  act  beside  such  agreement,  be  done  to  efiect  the  object 
thereof,  by  one  or  more  of  the  parties  to  such  agreement. 

Fni-o  inipri-  S  1  !•  If  auy  shcriff  or  other  officer,  or  any  person  pretending  to  be 
hy""iHr.'i»,  "^'an  officer,  shall,  under  the  pretence  or  colour  of  any  process  or  other 
legal  authority,  arrest  any  person,  or  detain  him  against  his  will,  or 
seize  or  levy  upon  any  property,  or  dispossess  any  one  of  any  lands 
or  tenements,  without  due  and  legal  process  or  other  lawful  authority 
therefor ;  he  shall,  upon  conviction,  be  adjudged  guilty  of  a  misde- 
meanor, and  shall  be  punished  as  herein  after  prescribed.** 

c.iro|K)und        S  12.  Every  person  having  a  knowledge  of  the  actual  commission 
iicinvKm  rs    of  any  offence,  punishable  by  imprisonment  in  a  county  jail,  or  by  fine, 
or  of  any  misdemeanor  or  violation  of  any  statute  for  which  any  pe- 
cuniary or  other  penalty  or  forfeiture  is  or  shall  be  prescribed,  who 
shall  take  any  money,  property,  gratuity  or  reward,  or  any  engage- 
ment or  promise  therefor,  upon  any  agreement  or  understanding,  ex- 
press or  implied,  to  compound  or  conceal  any  such  offence  or  misde- 
meanor, or  to  abstain  from  any  prosecution  therefor,  or  to  withhold 
any  evidence  thereof;  shall,  upon  conviction,  be  adjudged  guilty  of  a 
misdemeanor,  and  shall  be  punished  as  herein  after  prescribed.** 

jucinff.&c:      §  13.  Every  person  who  shall  be  concerned  in  any  racing,  run- 
piacM.        ning,  or  other  trial  of  speed,  between  any  horses  or  other  animals, 

within  one  mile  of  the  place  where  any  court  shall  be  actually  sitting, 

shall,  upon  conviction,  be  adjudged  guilty  of  a  misdemeanor,  and  shall 

be  punished  as  herein  after  prescribed.*^ 
Criminal  con.     g  14,  Evory  porsott  who  shall  be  guilty  of  any  criminal  contempt, 
isi«  aiito.  p.  enumerated  in  the  second  Title  of  the  third  Chapter  of  the  Third 

Part  of  the  Revised  Statutes,  shall  be  liable  to  indictment  therefor  as 

(54)  1  R.  L.  p.  178,  §  8.    (35)  lb.  p.  82,  §  10.    (56)  Ib..p.  101,  §  8  &  9.    (57)  lb.  p.  SI,  §^ 
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a  misdemeanor ;  and  upon  convietion,  shall  be  punished  as  herein  af-  tptle  a. 
ter  prescribed.  v^v^w/ 

S  15.  Every  person  who  shall  wilfully  commit  any  trespass,  by,     Mniicioui 

1.  Cutting  down  or  destroying  any  kind  of  wood  or  timber  stand- 
ing or  growing  upon  the  lands  of  any  other,  or  upon  lands  belonging 
to  the  people  of  this  state :  or, 

2.  Carrying  away  any  kind  of  wood  or  timber  that  may  have  been 
cut  down,  and  that  may  be  lying  on  such  lands :  or, 

8.  Maliciously  cutting  down,  lopping,  girdling,  or  otherwise  in- 
juring, any  fruit  or  ornamental  or  shade  tree  :  or, 

4.  Maliciously  severing  from  the  freehold  any  produce  thereof,  or 
any  thing  attached  thereto :  or, 

6.  Severing  and  carrying  away  from  any  freehold,  any  property  or 
thing  attached  thereto,  of  the  value  of  twenty-five  dollars  or  less,  un- 
der such  circumstances  as  would  render  the  trespass  a  larceny  if  the 
thing  so  severed  or  carried  away  was  personal  property : 

Shall,  upon  conviction,  be  adjudged  guilty  of  a  misdemeanor,  and 
shall  be  punished  by  imprisonment  in  a  county  jail  not  exceeding  six 
months,  or  by  a  fine  not  exceeding  one  hundred  and  fifty  dollars,  or 
by  both  such  fine  and  imprisonment.^ 

S  16.  Every  person  who  shall  attempt  improperly  to  influence  >\nein..t:tp 
any  juror  in  a  civil  or  criminal  case,  or  any  one  summoned  or  drawn  tllllXv.*' 
as  such  juror,  or  any  one  chosen  an  arbitrator  or  appointed  a  referee, 
in  relation  to  any  cause  or  matter  pending  in  the  court  for  which  such 
juror  shall  have  been  drawn  or  summoned,  or  pending  before  such  ar- 
bitrator or  such  referee ;  shall,  upon  conviction,  be  adjudged  guilty  of 
a  misdemeanor,  and  shall  be  punished  as  herein  after  directed. 

§  17.  If  any  person  drawn,  summoned  or  sworn  as  a  juror  in  any  fn«p"M*r 
case,  shall  make  any  promise  or  agreement  to  give  a  verdict  for  ori"""» 
against  any  person  accused  of  any  oficnce,  or  for  or  against  any  party 
to  a  civil  suit :  or  shall  receive  any  paper,  evidence  or  information 
from  any  one  in  relation  to  any  matter  or  cause  for  the  trial  of  which 
he  shall  be  sworn,  without  the  authority  of  the  court  or  officer  before 
whom  such  juror  shall  have  been  summoned,  and  without  immediate- 
ly disclosing  the  same  to  such  court  or  officer ;  he  shall,  upon  convic- 
tion, be  adjudged  guilty  of  a  misdemeanor. 

S  18.  If  any  person  whose  duty  it  shall  be  to  assist  at  the  drawing  prHw^nr  j'.i 
of  any  jurors  to  attend  any  court,  shall  designedly  put  or  consent  to'''"''*''' 
the  putting  upon  any  list  of  jurors  as  having  been  drawn,  any  name 
which  shall  not  have  been  drawn  for  that  purpose  in  the  manner  pre- 
scribed by  law ;  or  shall  omit  to  place  on  such  list,  any  name  that 
shall  have  been  drawn  in  the  manner  prescribed  by  law ;  or  shall 
sign  or  certify  any  list  of  jurors  as  having  been  drawn,  which  was  not 
drawn  according  to  law  ;  or  sliall  be  guilty  of  any  other  unfair,  par- 
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TITLES,  tial  or  improper  conduct,  in  the  drawing  of  any  such  list  of  joron ;  b 
^^^^^^  shall,  upon  conviction,  be  adjudged  guilty  of  a  misdemeaDKM*. 

v.rfiiicut         S  19.  If  any  person  shall,  at  the  same  election,  vote  more  than 
mil^'tjUL     once  for  the  same  candidate  for  the  same  office,  or  for  diflerent  candi- 
dates for  the  same  office,  either  in  the  same  or  in  a  different  town  or 
ward,  he  shall,  upon  conviction,  be  adjudged  guilty  of  a  midemeanor. 

PMtiii«,  tLc.  S  20.  If  any  person  shall  post  another  for  not  fighting  a  duel,  or  ibr 
i^dllli!?'!^  not  sending  or  accepting  a  challenge  to  fight  a  duel,  forbidden  by 
law ;  or  shall,  in  writing  or  in  print,  use  any  reproachful  or  con- 
temptuous language  to  or  concerning  any  one,  for  not  sending  or  ac- 
cepting a  challenge  to  fight  a  duel,  or  for  not  fighting  a  duel ;  he  shall, 
upon  conviction,  be  adjudged  guilty  of  a  misdemeanor. 

Procttrins  S  21.  Evcry  person  who  shall  wilfully  adminbter  to  any  pregnant 
JuT*"'*"'  woman,  any  medicine,  drug,  substance  or  thing  whatever,  or  shall 
use  or  employ  any  instrument  or  other  means  whatever,  with  intent 
thereby  to  procure  the  miscarriage  of  any  such  woman,  unless  the 
same  shall  have  been  necessary  to  preserve  the  life  of  such  woman, 
or  shall  have  been  advised  by  two  physicians  to  be  necessary  for  that 
purpose;  shall,  upon  conviction,  be  punished  by  imprisonment  in  a 
county  jail  not  more  than  one  year,  or  by  a  fine  not  exceeding  five 
hundred  dollars,  or  by  both  such  fine  and  imprisonment. 

PmriiViii';       S  22.  If  any  physician  or  other  person,  while  in  a  state  of  intoxi- 
!!!i^!?ruuJ'^  cation,  shall  prescribe  any  poison,  drug  or  medicine,  to  another  person, 
*"*^'*^       which  shall  endanger  the  life  of  such  other,  he  shall,  upon  conviction, 
be  adjudged  guilty  of  a  misdemeanor. 

Labciiihf;  S  23.  Every  apoUiecary,  druggist  or  other  person,  who  shall  sell 
and  deliver  any  arsenic,  corrosive  sublimate,  prussic  acid,  or  any 
other  substance  or  liquid  usually /denominated  poisonous,  without  hav- 
ing the  word  "  poison"  written  or  printed  upon  a  label  attached  to  the 
phial,  box  or  parcel,  in  which  the  same  is  so  sold  ;  or  who  shall  sell 
and  deliver  any  tartar  emetic,  without  having  the  true  name  thereof 
written  or  printeil,  u|)on  a  label  attached  to  the  phial,  box  or  parcel, 
containing  tiie  same  ;  shall,  upon  conviction,  be  adjudged  guilty  of  a 
misdemeanor,  and  shall  be  punished  by  a  fine  not  exceeding  one  hun- 
dred dollars. 

N*»-i.-.  11.0  5  24.  Every  i)orson  navigating  any  boat  or  vessel  for  gwn,  who 
rCfc? '  shall  wilfully  receive  so  many  passengers,  or  such  a  quantity  of  other 
lading,  on  board  such  boat  or  vessel,  that  by  means  thereof  such  boat 
or  vessel  shall  sink  or  overset,  and  the  life  of  any  human  being  shall 
be  endangered  thereby  ;  shall,  upon  conviction,  be  adjudged  guilty  of 
a  misdemeanor. 

M«u.ii:rfliooi      ^  25.  If  tho  Captain,  or  any  other  person  having  charge  of  a  steain- 

Ikmu.         boat  used  for  the  conveyance  of  passengers ;  or  if  the  engineer  or  other 

person  having  charge  of  the  boiler  of  such  boat  or  of  any  apparatus 


CHAP.  I.]  THE  STATE  OF  NEW-YORK.  689 

thorein  for  the  generation  of  steam,  shall,  from  ignorance,  or  gross  Trrue  «. 
neglect,  or  for  the  purpose  of  excelling  any  other  boat  in  speed,  ere-  ^■^"^'^^^ 
ate  or  allow  to  be  created,  such  an  undue  quantity  of  steam,  as  to 
burst  or  break  the  boiler  or  other  apparatus  in  which  such  steam  shall 
be  generated,  or  any  apparatus  or  machinery  connected  therewith,  by 
which  bursting  or  breaking,  human  life  shall  be  endangered,  every 
such  captain,  engineer  or  other  person,  shall  be  adjudged  guilty  of  a 
misdemeanor. 

S  26.  Every  person  who  shall  maliciously  kill,  maim  or  wound  ^SJSL*** 
any  horse,  ox  or  other  cattle,  or  any  sheep,  belonging  to  another,  or 
shall  maliciously  and  cruelly  beat  or  torture  any  such  animal,  whether 
belonging  to  himself  or  another,  shall,  upon  conviction,  be  adjudged 
guilty  of  a  misdemeanor. 

S  27.  If  any  person  shall  wilfully  open,  or  read,  or  cause  to  be  ^JSJa?'  **^ 
read,  any  scaled  letter,  not  addressed  to  himself,  without  being  au- 
thorised so  to  do,  either  by  the  writer  of  such  letter,  or  by  the  perscm 
to  whom  it  shall  be  addressed,  he  shall,  upon  conviction,  be  adjudged 
guilty  of  a  misdemeanor,  and  shall  be  punished  by  a  fine  not  exceed- 
ing one  hundred  dollars,  or  by  imprisonment  not  exceeding  one  month. 

S  28.  Whoever  shall  maliciously  publish  the  whole  or  any  part  of  paUishinf 
such  letter,  without  the  authority  of  the  writer  thereof,  or  of  the  per- ^'^  **"**"*" 
son  to  whom  the  same  shall  be  addressed,  knowing  the  same  to  have 
been  so  opened,  shall,  upon  conviction,  be  adjudged  guilty  of  a  mis- 
demeanor, and  punished  as  prescribed  in  the  last  section. 

S  29.  The  two  last  sections  shall  not  extend  to  any  breakinp^  open  twou^ 
of  letters,  which  shall  be  punishable  by  the  laws  of  the  United  States,  lifiod. 

S  30.  Every  person  who  shall  wilfully  or  maliciously  destroy  any  ^^^■•roj^ 
public  or  toll  bridge,  or  any  turnpike  gate,  shall,  upon  conviction,  be  fate>. 
adjudged  guilty  of  a  misdemeanor. 

S  31.  Every  person  who  shall  unlawfully  and  wilfully,  or  mali- Destroyiog 
ciously  destroy  any  mill  dam,  or  other  dam  erected  to  create  hydrau-SH!!**""' 
lie  power,  or  any  embankment  necessary  for  the  support  of  such  dam, 
or  shall  wilfully  or  maliciously  make,  or  cause  to  be  made,  any  aper- 
ture in  such  dam  or  embankment,  with  the  intent  to  destroy  the  same, 
shall,  ui)on  conviction,  be  adjudged  guilty  of  a  misdemeanor. 

S  32.  Every  person  who  shall,  !L,Sr"*' 

1.  Wilfully  or  maliciously  remove  any  monuments  of  stone,  wood  *»«»*«»« 
or  other  durable  material,  erected  for  the  purpose  of  designating  the 
corner,  or  any  other  point,  in  the  boundary  of  any  lot  or  tract  of  land : 

or, 

2.  Shall  wilfully  and  maliciously  deface,  or  alter  tlie  marks  upon 
any  tree,  post  or  other  monument,  made  for  the  purpose  of  designat- 

.  ing  any  point,  course  or  line,  in  the  boundary  of  any  lot  or  tract  of 
land:  or. 
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TITLE  6.       8.  Shall  wilfully  and  maliciously  cut  down  or  remove  any  tR 
^^^^'"^■^  upon  which  any  such  marks  shall  be  made,  for  such  purpose,  wiJ 
the  intent  to  destroy  such  marks, 

Shall,  upon  conviction,  be  adjudged  guilty  of  a  misdemeanor. 

lu.  D.>ir  S  33.  Every  person  who  shall  wilfully  or  maliciously,  break,  d 

uiS,'iw:'.*' stroy  or  remove  any  mile-stone,  mile-board,  or  guide-board,  erecti 
upon  any  public  highway  or  turnpike,  or  shall  wilfully  or  malicioQ 
ly  deface  or  alter  any  inscription  upon  such  stone  or  board,  shall,  u 
on  conviction,  be  adjudged  guilty  of  a  misdemeanor,  and  shall  be  p 
nished  by  imprisonment  in  a  county  jail  not  exceeding  three  mondi 
or  by  a  fine  not  exceeding  fifly  dollars,  or  by  both  such  fine  and  ii 
prisonment. 

(.vtninn*        S  34.  Every  auctioucer,  who  shall  wilfully  neglect  to  make  an 
ir^Jrn/^^  report,  required  to  be  made  to  the  comptroller  of  this  state,  by  tl 

thirteenth  Article  of  the  second  Title  of  the  seventeenth  Chapter 
{Sen  vol.  1,  the  First  Part  of  die  Revised  Statutes,  in  addition  to  any  pecuniai 
]».j  *        penalty  imposed  by  law  for  any  such  neglect,  shall,  upon  convictio 

be  adjudged  guilty  of  a  misdemeanor,  and  in  addition  to  any  otb 

punishment  prescribed  by  law,  shall  be  subject  to  a  fine  not  excee 

ing  one  thousand  dollars. 

Selling  orift-       S  35.  Every  person  holding  or  exercising  any  office  under  tl 
*^  laws  or  constitution  of  this  state,  who  shall,  for  any  reward  or  grati 

ty,  paid  or  agreed  to  be  paid,  grant  to  another  the  right  or  authorii 
to  discharge  any  of  the  duties  of  such  office,  shall,  upon  convictioi 
be  deemed  guilty  of  a  misdemeanor,  and  in  addition  to  other  punisi 
ments  herein  prescribed,  shall  forfeit  his  office,  and  be  forever  disable 
firom  holding  such  office.^^ 

Bii>uig«.ffi-       g  3g,  Every  person  who  shall  give,  or  make  any  agreement 
give,  any  gratuity  or  reward,  in  consideration  of  any  such  grant  < 
deputation,  shall,  upon  conviction,  be  deemed  guilty  of  a  misdemei 
nor. 

DH,H,intM„«,      §  37.  Every  grant  or  deputation  made  contrary  to  the  foregoii 
provisions,  shall  be  void ;  but  all  official  acts  done  before  a  coarh 
I  tion  for  any  offi^nce  prohibited  by  the  two  last  sections,  shall  be  valic 

^uiiilr^'.ttJt^  S  38.  Wiierc  any  duty  is  or  shall  bo  enjoined  by  law,  upon  an 
public  officer,  or  upon  any  person  holding  any  public  trust  or  emplo; 
ment,  every  wilful  neglect  to  perform  such  duty,  where  no  sped 
provision  shall  have  been  made  for  the  punishment  of  such  delinqae 
cy,  shall  be  a  misdemeanor,  punishable  as  herein  prescribed. 

'  Im^cmJau-       ^  ^^*  W^®"*®  ^'^^  pcrformanco  of  any  act  is  prohibited  by  any  st 

or*.  tute,  and  no  penalty  for  the  violation  of  such  statute  is  imposed,  eith 

in  the  same  section  containing  such  prohibition,  or  in  any  other  se 
tion  or  statute,  the  doing  such  act  shall  be  deemed  a  misdemeanor. 

(69)  1  R.  L.  p.  109,  §1. 


cvr«. 
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S  40.  Every  person  who  shall  be  ocmvicted  of  any  misdemeanor,  titlic  t. 
the  punishment  of  which  is  not  prescribed  in  this  or  some  other  sta-  ^!^Y^ 

i_iii  •lit*.  .  .•!  1    Fanuliment 

tute,  snail  be  punished  by  imprisonment  m  a  county  jail  not  exceed-  <<>r  miMia. 
ing  one  year,  or  by  fine  not  exceeding  two  hundred  and  fifty  dollarSi 
or  by  both  such  fine  and  imprisonment. 

S  41.  The  court  before  which  any  person  shall  be  convicted,  otj^r^i^ 
an  offence  punishable  by  imprisonment  in  a  county  jail,  may  sentoice  ^"*- 
such  person  to  be  imprisoned  in  a  wditary  cell  in  such  jail,  if  any  such 
be  erected :  but  such  imprisonment  shall  in  no  case  exceed  thirty 
days  in  the  whole. 


TITLE  VII. 

GENERAL  PROVISIONS  CONCERNING  CRIMES  AND  THEIR  PUNISH- 
MENT. 

8co«  1.  GeB«nl  jurif  diotioo  of  courts  to  puniik  for  oftaOM. 
2.  Innne  penoni,  Bot  to  be  tried  or  poniahed. 
8.  Pnnif  hxnenti  for  attempting  to  eommit  offences. 
4  &  5.  Proceedings  against  persons  stealing  in  anodier  state,  kc 

6.  Panishment  of  principals  in  second  d^;ree,  and  anoessarins  betea  tha  fMt. 

7.  Who  deemed  accessaries  after  the  fiwt;  their  punishment. 
8  k  9.  Panishment  for  second  offences. 

10.  CooTiets  in  other  states,  &c.  liable  to  pvnishaMBt  of  second  eonTietioB. 

11.  Sentence  of  persons  convicted  of  two  or  more  offences  at  the  same  time. 

12.  When  coorts  may  imprison  for  life;  never  less  than  two  years  instate  prison. 
IS.  Coorts  authorised  to  impose  fines  oa  OQBTietiMi. 

14  k  15.  Remedy  of  persons  iagnred  against  proper^  of  felons. 

10.  Common  law  punishments  prohibited. 

17  k  18.  Certain  minor  coniricti  may  be  sent  to  house  of  reftige  in  New-Teric 

19.  Effect  of  sentence  of  imprisonment  in  state  prison  for  less  than  life. 

20.  Effect  of  such  sentence  for  life. 

21.  Injuries  to  conTicU  imprisoned  in  state  prison. 

22.  Forfeitures  on  cooyiction,  he  abolished. 

2S.  Conyictions  for  offences,  when  to  disqualify  irom  testifying. 

24.  When  defendant  acquitted,  may  be  again  tried  for  same  offonce. 

25.  When  acquittal  to  be  in  bar  of  subsequent  accusation. 

26.  When  convictions  not  to  be  had  for  attem|rts  to  commit  crimes,  &c. 

27.  When  jury  may  find  offence  in  a  less  degree  than  that  charged. 

28.  Acquittal,  &c.  on  charge  of  one  degree,  to  bartrial  for  any  other  degree. 

29.  When  certain  leases  to  become  void  on  conviction  for  misdemeanor. 

80to  8S.  Definition  of  terms  *<  felony,"  "infiunous  crime,"  *'erime^  or  **ollbiioe,* 

«*  personal  property," «« property,"  and  "  person." 
86.  Persons,  with  respect  to  whom  intent  to  defraud,  may  be  charged. 

S  1.  The  several  courts  of  justice  organized  under  the  constitution  Jnri«iietion 
^nd  laws  of  this  state,  possess  the  sole  and  exclusive  jurisdiction  of  cearu. 
trying  and  punishing  in  the  manner  prescribed  by  law,  all  persons, 
as  well  Indians  as  others,  for  offences  and  crimes  committed  within 
the  boundaries  of  this  state,  excepting  only  such  as  are  exclusively 
cognizable  by  the  courts  deriving  their  jurisdiction  under  the  laws 
and  constitution  of  the  United  States.^® 

S  2.  No  act  done  by  a  person  in  a  state  of  insanity  can  be  punish-  Imum  par- 
ed as  an  offence ;  and  no  insane  person  can  be  tried,  sentenced  taany 

(69)  Laws  of  1822,  p.  209,  §1. 
TOL.  II.  88 
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4.  Ifthee&Dceeoatteaiple^bapiiBiibablebfafiBeytbaoii 
com  k.  feed  of  sacn  ttfteHpC,  sbaD  be  habie  to  a  fioe  aot  cxoeeda^ 
balf  of  tbe  Ui^ert  amooat  wbicb  niaj  be  impoard^  i^oaaeonni 
for  tbe  odeoce  so  attenopted : 

s.  If  tbe  oflenceio  attempted,  beponiJieMe  by  impriwinnfnl 
by  a  fine,  tbe  odendercoaTicted  of  toch  attempt,  may  bepaaiibi 
botb  impfiaoomeBt  and  lioa,  not  cxccediog  oae  balf  of  tbe  kngert 
of  uapriiQiimefit  and  one  Imif  of  tbe  greatest  fine  wbkh  may  b 
posed,  opoo  a  conTktioo  ibr  tbe  oflence  wo  committed. 

S  4.  Erery  pereoo  wbo  ihaD  febmioiisly  iteal  the  property  oi 
'odier,  in  any  other  state  or  oomitry,  and  shall  bring  the  esmeiad 
state,  may  be  conricted  and  pmridied,  in  die  suna  mannar  as  if 
larceny  bad  been  committrd  in  this  stete ;  and  in  erery  sacb  < 
sodi  Isroeny  may  be  davged  to  bare  been  committed  in  aay  tarn 
city,  into  or  throogfa  which,  snch  stolen  ptopeity  shall  hare 
iiroiighL 

S  5.  Every  person  prosecuted  under  the  last  section,  may  pi 
former  conriction  or  aoiaittal  for  die  sameoflfence  inanodiersti 
ooontry ;  and  if  soch  plea  be  admitted  or  esteblished,  it  shall  be 
to  any  further  or  other  proceedings  against  snch  person  for  the  i 
oflence. 

S  6.  Every  person  who  shall  be  a  principal  in  the  second  dq 
in  the  coouniarion  of  any  felony,  or  who  shall  be  an  aooessaij  to 
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mufder,  before  the  fact,  and  every  person  who  shall  be  an  acoessarjr  title  7> 
to  anj  felony,  before  the  feet,  shall,  upon  conviction,  be  punished  in 
the  same  manner  herein  prescribed,  with  respect  to  principals  in  the 
first  degree. 

S  7.  Every  person  who  shall  be  convicted  of  having  concealed  any 
oftnder,  after  the  commission  of  any  felony,  or  of  having  given  sttch 
oflfender  any  other  aid,  knowing  that  he  has  committed  a  felony.  With 
intent  and  in  order  that  he  may  avoid,- or  escape  from,^arrest  or  trial, 
or  conviction,  or  punishment,  and  no  others,  shall  be  deemed  an  ac- 
cessary after  the  fact,  and  upon  conviction,  shall  be  punished  by  iuh 
prisonment  in  a  state  prison  not  exceeding  five  years,  or  in  a  county 
jail  not  exceeding  one  year,  or  by  fine  not  exceeding  five  hundred  dol* 
lars^  or  by  both  such  fine  and  imprisonment 

S  8.  If  any  person  convicted  of  any  oflfence  punishable  by  imprison-  FeioM  mm 
ment  in  a  state  prison,  shall  be  discharged,  either  upon  being  pardon-  l!^tl^ 
ed  or  upon  the  expiration  of  his  sentence,  and  shall  subsequently  be 
convicted  of  any  offence  committed  after  such  pardon  or  discharge^ 
he  shall  be  punished  as  follows : 

1.  If  the  o&nce  of  which  such  person  shall  be  subsequently  con- 
victed, be  such,  diat  upon  a  first  conviction,  an  oflbnder  wouM  be  pun- 
ishable by  imprisonment  in  a  state  prison  for  any  term  exceeding  five 
years,  then  such  person  shall  be  punished  by  imprisonment  in  a  state 
prison,  for  a  term  not  less  than  ten  years: 

a.  If  such  subsequent  oflfence  be  such,  that  upon  a  first  conviction 
the  offender  would  be  punishable  by  imprisonment  in  a  stafe  prison  for 
five  years  or  any  less  term,  then  the  person  convicted  of  such  subse* 
<iuent  ofience,  shall  be  punished  by  imprisonment  in  a  state  prison 
for  a  term  not  exceeding  ten  years :  ^ 

8.  If  such  subsequent  conviction  be  for  petit  larceny,  or  for  any  at*  ' 

tempt  to  commit  an  oflfence,  which  if  committed,  wouM  be  punishable 
by  imprisonment  in  a  state  prison,  then  the  person  convicted  of  such 
subsequent  ofience,  shall  be  punished  by  imprisonment  in  a  state  pri- 
son for  a  term  not  exceeding  five  years. 

S  9.  Every  person  having  been  convicted  of  petit  larceny,  or  of  an  8eeo«i  df- 
attempt  to  commit  an  ofience,  which,  if  perpetrated,  would  be  punidi-  ^'^  *^ 
able  by  imprisonment  in  a  state  prison,  and  having  been  pardoned  or 
otherwise  discharged,  who  shall  be  sufaeequently  convicted  of  any  cS- 
fence  committed  after  such  pardon  or  discharge,  shall  be  punished  as 
follows : 

1.  If  such  subsequent  ofience  be  such,  that  upon  a  first  oonvictioii 
the  o&nder  would  be  punishaUe  by  imprisonment  in  a  stale  prison  for 
life,  at  the  discretion  of  the  court,  then  such  peraon  shall  besentenoed 
to  imprisonment  in  such  prison  during  life : 

a.  If  such  subsequent  o&nce  be  such,  that  upon  a  first  conviction 
the  o&nder  would  be  punishable  by  imprisonment  in  a  state  prispn 
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TiTLB  7.  fbr  anj  term  lets  than  for  life,  then  sach  perscm  diall  be  miteiiced  to 
^"^^^^"^^  impriioninent  in  tuch  prison,  for  the  longest  term  pteacribed  npon  a 
conviction  for  such  first  oflfence : 

8.  If  such  subsequent  conviction  be  for  petit  larceny  or  for  any  at- 
tempt to  commit  an  ofience,  which  if  perpetrated,  would  be  punisb- 
able  by  imprisonment  in  a  state  prison,  then  such  person  shall  be  sod- 
tenced  to  imprisonment  in  such  prison  for  a  term  not  ejLceedii^  five 
years. 
coiiTkt*  u  S  10.  Every  person  who  shall  have  been  convicted  in  any  of  tbe 
4U.  "^"^  United  States,  or  in  any  district  or  territory  thereof,  or  in  any  foreigD 
country,  of  an  ofience,  which  if  committed  within  this  state,  would  be 
puniahaUe  by  the  laws  d'thb  state  by  imprisonment  in  a  state  prison, 
shall,  upon  conviction  for  any  subsequent  offence  committed  whhin 
this  state,  be  subject  to  the  punishment  herein  prescribed  upon  subse- 
quent convictions,  in  the  same  manner  and  to  the  same  extent,  as  if 
such  first  conviction  had  taken  place  in  a  court  of  thb  state.*^ 

s»w«ic<«-  S  11.  When  any  person  shall  be  convicted  of  two  or  more  oflenoo, 
tMJtiMj^  before  sentence  shall  have  been  pronounced  upon  him  for  either  at 
fence,  the  imprisonment  to  which  he  shall  be  sentenced  upon  the  second 
or  other  subsequent  conviction,  shall  commence  at  the  termination  of 
the  first  term  of  imprisonment  to  which  he  shall  be  adjudged,  or  at 
the  termination  of  the  second  term  of  imprisonment,  as  the  case  may  be. 

S  12*  Whenever  in  this  Chapter  any  o&nder  is  dechred  ponisih 
able  upon  conviction,  by  imprisonment  in  a  state  prison,  for  a  term 
not  loss  than  any  specified  number  of  years,  and  no  limit  to  the  dura- 
tion o[  such  imprisonment  is  declared,  the  court  authorised  to  pn> 
nounce  judgment  upon  such  conviction,  may,  in  its  discretion,  sen- 
tence such  offender  to  imprisonment  during  his  natural  life,  or  for  anj 
number  of  years,  not  less  than  such  as  are  prescribed ;  but  no  per- 
son shall  in  any  case  be  sentenced  to  imprisonment  in  a  state  prisoo 
for  any  term  less  than  two  years. 

FiMimaybt  S  13.  Upou  a  couviction  for  any  oflfence  punishable  by  imprison- 
ment in  any  jail  or  prison,  in  relation  to  which  no  fine  is  herein  pre- 
scribed, the  court  may  impose  a  fine  on  the  o&nder  not  exceeding  two 
hundred  dollars. 

nd  b~relS^  S  14.  Every  person  injured  by  the  commission  of  any  felony,  for 
'•^y*  which  the  oflfender  shall  be  sentenced  to  imprisonnoent  in  a  state  pri- 
^8«t  ftota  p.  000^  shall  be  deemed  a  creditor  of  such  offender  within  the  provisioni 

of  the  second  Article  of  the  first  Title  of  the  fifth  Chapter  of  the  Second 

Part  of  the  Revised  Statutes. 

iHunasM  015.  The  amount  of  damages  sustained  by  such  injured  person, 
tuiMd.        shall  be  ascertained  in  a  suit  to  be  brought  for  that  purpose  by  hin 

against  the  trustees  of  the  estate  of  such  offender,  who  shall  be  ip- 

pointed  under  the  provisions  of  the  said  Article. 

"""^  "  (00)  Lrws  or  1828,  p.  179,  ^ 
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3  16.  All  ptmishmeiite  prescribed  by  the  common  law,  for  any  of-  •rrrLR''- 
fence  specified  in  this  Chapter,  and  for  the  punishment  of  which  pro-  ^^^^^]^ 
vision  is  herein  made,  are  prohibited.  panWmtoiiti. 

5  17.  Whenever  any  ^rson,  imder  the  age  of  sixteen  years,  shall  ^•"^^'^ 
be  convicted  of  any  felony,  the  court,  instead  of  sentencing  such  per-  ceivenuiior 
son  to  imprisonment  in  a  state  prison,  may  order  that  he  be  removed 
to  and  confined  in  the  house  of  refiige,  established  by  the  society  fi>r 
the  reformation  of  juvenile  delinquents  in  the  city  of  New-York ;  un- 
less notice  shall  have  been  received  from  such  society,  that  there  is 
not  room  in  such  house  for  the  reception  of  further  delinquents.*^ 

S  18.  Such  convicts  shall  be  removed  by  the  sheriff  of  the  coun-  Expm»ot 
ty,  pursuant  to  such  order,  and  he  shall  be  allowed  the  same  compen-  ^ 
Sfttion  therefor  as  is  provided  by  law  for  the  transportation  of  convicts 
to  the  state  prison,  to  be  audited  and  paid  as  part  of  the  contingent 
expenses  of  the  county.*^ 

^  19.  A  sentence  of  imprisonment  in  a  state  prison  for  any  termEffiMtofMn- 
less  than  for  life,  suspends  all  the  civil  rights  of  the  person  so  sen-  ^S^nmT      j 

tenced,  and  forfeits  all  public  offices  and  all  private  trusts,  authority    f^ ""'  I 

or  power,  during  the  term  of  such  imprisonment. 

r 

S  20.  A  person  sentenced  to  imprisonment  in  a  state  prison  for  life,  ib.  for  uie. 
shall  thereafter  be  deemed  civilly  dead.*^ 

S2I.  The  person  of  a  convict  sentenced  to  imprisonment  in  a  state  lojtmn  to 
prison,  is  under  the  protection  of  the  law ;  and  any  injury  to  his  per-  ^^''^^^ 
son,  not  authorised  by  law,  is  punishable  in  the  same  manner  as  if  he 
was  not  sentenced  or  convicted. 

S  22.  No  conviction  of  any  person  for  any  offence  whatever,  (ex-  Forfeiting 
cept  upon  an  outlawry  for  treason  as  herein  before  provided,)  diall 
work  a  forfeiture  of  any  goods,  chattels,  lands,  tenements  or  heredita* 
ments,  or  of  any  right  or  interest  therein ;  und  all  forfeitures  to  the 
people  of  this  state,  in  the  nature  of  deodands,  or  in  cases  of  suicide, 
or  where  any  person  shall  flee  from  justice,  are  abolished.*' 

S  2S.  No  person  sentenced  upon  a  conviction  for  felony  shall  be  piiqoaiifiea. 
competent  to  testify  in  any  cause,  matter  or  proceeding,  civil  or  crimi-  ****"***  '* 
nal,  unless  he  be  pardoned  by  the  governor  or  by  the  legislature ;  ex- 
cept in  the  cases  specially  provided  by  law ;  but  no  sentence  upon  a 
conviction  for  any  offence  other  than  a  felony,  shall  disqualify  or  render 
any  person  incompetent  to  be  sworn  or  to  testify,  in  any  cause,  mat- 
ter or  proceeding,  civil  or  criminal. 

S  24.  When  a  defendant  shall  have  been  acquitted  of  a  criminal  f^^^} 
charge,  upon  trial,  on  the  ground  of  a  variance  between  the  indict-  ^^^ 
ment  and  the  proof,  or  upon  any  exception  to  the  form  or  substance  of 
the  indictment,  he  may  be  tried  and  convicted  upon  a  subsequent  in- 
dictment for  the  same  offence. 


(61)  LtinoriS26,p.l8»$lft8.    (62)  1  R.  L. p. 411, §  17.    (S8)  Ib. p. 486^ § 8. 
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TTTLM  7.      ^  25.  But  where  a  defendant  shall  have  been  acquitted  upoQ  tibl, 
^^^  on  the  merits  and  fects,  and  not  upon  any  ground  stated  in  the  last 


••te  section,  he  may  plead  such  acquittal  in  bar  of  any  subsequent  aocuss- 
~  tion  for  the  same  offence,  notwithstanding  any  defect  in  farm  or  in 

substance,  in  the  indictment  upon  which  such  acquittal  was  had. 

Aniwjjium      $26.  No  person  shall  be  convicted  ofan  assault  with,  intent  to  com- 
mit a  crime,  or  of  any  other  attempt  to  commit  any  o&nce,  whoi  it 
shall  appear  that  the  crime  intended  or  the  oSsooe  attempted,  was 
perpetrated  by  such  person  at  the  time  of  such  assault,  or  in  pursusnos* 
of  such  attempt 

$  27.  Upon  an  indictment  for  any  oflfence  consistii^  of  diflerent 
degrees,  as  prescribed  in  this  Chapter,  the  jury  may  find  the  accused 
not  guilty  of  the  ofience  in  the  degree  charged  in  the  indictment,  and 
may  find  such  accused  person  guilty  of  any  degree  of  sudiofiHioe,ui* 
ferior  to  that  charged  in  the  indictment,  or  of  an  attempt  to  oomnut 
such  ofience« 

lb.  S  28.  When  a  defendant  shall  be  acquitted  or  convicted  upon  any 

indictment  for  an  oflfence,  consisting  of  different  degrees,  as  prescribed 
in  this  Chapter,  he  shall  not  thereafter  be  tried  or  conyicted  for  a  dit 
ferent  degree  of  the  same  ofience ;  nor  shall  he  be  tried  or  convicted 
for  any  attempt  to  commit  the  offence  charged  in  the  indictment,  or 
to  commit  any  degree  of  such  offence. 

owtatai  iMt-     S  29-  Whenever  the  lessee  of  any  dwelling-house  shall  be  convict- 
^HuL  ed  of  a  misdemeanor  in  keeping  the  same  as  a  bawdy  house,  the  lease 

or  agreement  for  the  letting  of  such  house,  shall  thereupon  become 
void ;  and  the  landlord  may  enter  upon  the  premises  so  let,  and  shall 
have  the  same  remedies  to  recover  possession  thereof,  as  are  given  by 
law  in  case  of  a  tenant  holding  over  after  the  expiration  of  his  lease. 

MmtioB  of      S  SO.  The  term  ^<  felony,"  when  used  in  this  act,  or  in  any  other 
^'      statute,  shall  be  construed  to  mean  an  offence  for  which  the  ofiender, 
on  conviction,  shall  be  liable  by  law  to  be  punished  by  death,  or  hj 
imprisonment  in  a  state  prison. 

n>.of"Ui-       S  SI.  Whenever  the  term  ^^  infamous  crime,"  is  used  in  any  sU- 
erine.**       tuto,  it  shall  be  construed  as  including  every  offence  punishable  with 
death  or  by  imprisonment  in  a  state  prison^  and  no  other. 

lb.  of  ^  S  S2.  The  terms  "  crime"  or  <^  offence,"  when  used  in  this  Cfaap- 

•*oATCe.**    ter,  or  in  any  other  statute,  shall  be  construed  to  mean  any  ofifenoe 
for  which  any  criminal  punishment  may  by  law  be  inflicted. 

lb.  or  ••  ptr^       $  SS.  The  term  ^^  personal  property,"  as  used  in  this  Chapter,  diail 

^J^    be  construed  to  mean,  goods,  chattels,  effects,  evidences  of  righti  in 

action,  and  all  written  instruments  by  which  any  pecuniary  obligadoo, 

or  any  right  or  title  to  property  real  or  personal,  shall  be  created,  s^ 

knowledged,  transferred,  increased,  defeated,  discharged  or  diminisbed< 
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S  84'.  Th6  term  "  property,**  as  used  in  this  Chapter,  includes  per-  ^™**  *• 
aonal  property  as  defined  in  the  last  section,  and  also  every  estate,  in- 1^.  or**, 
terest  and  right  in  lands,  tenements  and  hereditaments.  ^^''* 

S  35,  Where  the  term  "person"  is  used  in  this  Chapter,  to  de- jjj;^^"?*' 
signate  the  party  whose  property  may  be  the  subject  of  any  oflfence, 
such  term  shall  be  construed  to  include  the  United  States,  this  state, 
or  any  other  state,  government  or  country  which  may  lawfully  own 
any  property  within  this  state,  and  all  public  and  private  corpora- 
tions, as  well  as  individuals. 

S  36.  Where  any  intent  to  injure,  defraud  or  cheat,  is  required  by  ^^^'tjg^ 
law  to  be  shown,  in  order  to  constitute  any  ofience,  it  shall  be' suffi- 
cient, if  such  intent  be  to  injure,  defraud  or  cheat  the  United  States, 
this  state,  or  any  other  state  or  country,  or  the  government  or  any 
public  officer  thereof,  or  any  county,  city  or  town,  or  any  corporation, 
body  politic  or  private  individual.  4'f'^yi 

CHAP.  He 

Of  Proceedings  in  Criminal  Cases. 


TiTtc  1. — Of  proceedings  to  prevent  the  commission  of  crimes. 
TiTLB  2. — Of  the  arrest  and  examination  of  offenders ;  their  commitment 

for  trial ;  and  letting  them  to  bail. 
Title  S. — Of  trials  for  offences  before  courts  of  special  sessions  of  the 

Title  4. — Of  indictroents  and  proceedings  before  trial. 

Title  5. — ^Of  trials  for  offences ;  bills  of  exception,  and  other  proceed- 
ings incident  to  trial. 

Title  6. — Of  jodgments ;  the  mode  of  enforcing  them,  and  of  writs  of 

error  thereon. 

Title  7. — Special  proceedings  in  criminal  cases ;  and  miscellaneous  pro- 
visions respecting  criminal  proceedings. 

Title  8. — Of  the  fees  of  officers  and  ministers  of  justice  in  criminal 

coses. 


TITLE  !• 

OF  PROCEEDINGS  TO  PREVENT  THE  COMMISSION  OF  CRIMES. 

Sso.  1.  Ofieen  craiMnted,  who  tre  Mtliorifled  to  keep  the  pMM. 
3, 8»  4  ft  6.  Proceodtngi  to  oompcl  rantiM  to  keep  the  peeee. 
a.  How  penon  eommitted  mey  he  dieeheiEed. 

7.  Reeogninncefl  how  to  he  diipofed  tof. 

8.  Cefea  fai  whieh  oiBeen  end  eoutt  may  nqvin  leevrltj  for  flioptMe. 
9  Ic  10.  Proeeedisgf  at  seitioiii  ob  the  remtgajwrnee. 

11.  When  reeognisttieet  to  he  deemed  hrokan. 

12  Ic  is.  Pkoeeedingi  in  aetion  on  rattogaiaMiea. 

14.  fleevityiiottohefeqalradvaleeeaittoriMdhyetatils. 


oflnicaagr 


.  in  aiicDargc  piirantt. 
jlotud  witociiict  lobe  bouDd  OTcrlo  ttilirf. 
CD  lurcliu  for  htHdcimi  nuy  bt  ntpiiti  and  bi 
IF  bailed  iiT  commillcd. 

■njt  (xuunlidna.  fte.  to  coHt,  ud  bow  coHpd] 
of  aucfanr     u-thn  mmgMnlt  mij  b«  uioeiHed. 

.       ,'rrirrr'<>ri>niepr>  Inlet  to  bail  in  dilTcrcDtcuif. 
™*7  •'   ^^31.  l>i>n..'rc,rorrTaDdtfniuiKr.iind|reacnlHuioiMtolel 
and  *       ^  &  33.  Kccnpniuiice*  irben  to  be  Gkd. 

1 1.  TIic  following  persons  rcspeclirely  shall  har< 
^ifi'ss  for  the  npjircliGiisioi)  of  persons  rharged  w 
^il  to  execute  the  powers  and  duties  conferred  in  this 
liic  cliancellor ;  justices  of  the  supreme  court ;  juiJgei 
court  iif  law  of  the  cily  and  county  of  Scw-York; 
jutliftis  of  county  courts ;  mayors,  recortlers  and  aide 
supreme  court  cunmiii«ioners ;  the  special  justices  ai 
justices  in  the  city  of  New-York,  and  justices  of  the  ] 
for  any  city  or  elected  in  any  town,  and  no  other  n 
have  authority  to  cvecule  the  powers  conferred  or  ti 
Title. 

,        S  3.  Whenever  complaint  sliall  lie  made  to  any  t 

JJ;  tliat  a  criminal  oflencc  has  been  committed,  it  shall 
such  magistrate  to  examine  on  oath  the  complainar 
ncsses  who  may  be  [iroduced  by  him. 
■'■■'  3  3.  If  it  sh)dl  appear  from  such  examination,  that 
fence  has  been  c.oiiniiitlcd,  the  m:i};istrale  shall  issu 
rant,  under  his  hand,  with  or  without  seal,  reciting 
and  commanding  the  officer  to  whom  it  shall  be  dir 
to  lake  the  person  accused  of  having  committed  siicl 
bring  him  before  such  magistrate  to  be  dealt  with  ac< 
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dn  which  they  are  officers,  unless  endorsed  in  the  manner  title  3. 
the  section  next  following.  v^^>r^/ 

Whul  wnr. 


erson  against  whom  any  warrant  granted  by  any  such  ^^y,!;" 


tolo 


^,  shall  be  issued,  shall  escape,  or  be  in  any  other  *^'*****'^'**'' 
*isdiction  of  such  alderman  or  justice,  it  shall  be 
of  the  peace  or  other  magistrate  named  in  the 
within  the  county  where  such  offender  shall 
i^  iO  be,  upon  proof  of  the  hand  writing  of  the 

warrant,  to  endorse  his  name  on  the  same ;  and 
iSon  bringing  the  warrant,  or  any  other  officer  to 
iiave  been  directed,  may  arrest  the  offender  in  the  coun- 
ae  warrant  was  endorsed.^ 

.  No  magistrate  shall  be  liable  to  any  indictment,  action  of  tres-  omrcnrn- 

1  '  n       %        »  11  1      lioreJii^,  pro- 

jA  or  other  action,  for  havmg  endorsed  any  warrant  pursuant  to  the  tt^cieti. 
.•  provisions  of  the  last  section,  although  it  should  afterwards  appear 
.  that  such  warrant  was  illegally  or  improperly  issued.^ 

S  7.  If  the  offence  charged  in  the  wacrant  be  not  punishable  with  wixnpri 
death  or  by  imprisonment  in  a  state  prison,  and  if  the  person  arrest-  brougiube. 
ed  require  to  be  brought  before  a  justice  of  the  county,  in  which  he  tmfe!"''*^"' 
shall  have  been  arrested,  it  shall  be  the  duty  of  the  officer  or  person 
arresting  him,  to  carry  such  prisoner  before  a  magistrate  of  such 
county. 

S  8.  If  the  offence  charired  in  the  warrant  be  not  punishable  with  Procee<r>n(^ 

,       ,  .       .  .  .  .  if  1      ofiiiogittrate. 

death  or  by  imprisonment  m  a  state  prison,  such  magistrate  may  take  ^ 
from  the  person  so  arrested,  a  recognizance,  with  sufficient  sureties, 
for  his  appearance  at  the  next  court  having  cognizance  of  the  offence, 
to  be  held  in  the  county  where  the  offence  shall  be  alleged  to  have 
«  been  committed. 

K  $9.  Such  magistrate  shall  certify  on  the  warrant,  the  fact  of  his  ib. 
N^fiaving  let  the  defendant  to  bail,  and  shall  deliver  the  same,  together 
f  with  die  recognizance  taken  by  him,  to  the  officer  or  other  person 
f  having  charge  of  the  prisoner,  who  shall  deliver  the  same  without  un- 
necessary delay,  to  the  clerk  of  the  court  in  which  such  prisoner  shall 
.     have  been  recognized  to  appear. 

S  10.  If  such  magistrate  refuse  to  let  to  bail  the  person  so  arrested,  ^-  >|'^»o  i>aii 
•r  if  auch  person  neglect  to  give  bail,  as  above  provided,  the  officer 
or  person  having  him  in  charge,  shall  take  him  before  a  magistrate  of 
the  county  in  which  the  warrant  was  originally  issued,  as  herein  af- 
ter provided. 

S  11.  If  the  oflbaoe  charged  in  the  warrant,  be  punishable  with  ib.^uen 

.  T  •  1  /S  1  •  1       ^*'«°l  •«' 

death  or  with  imprisonment  m  a  state  prison,  the  officer  makmg  the  rciony. 
arrest,  shall  convey  the  prisoner  to  the  county  where  the  warrant 

(2)  1 R.  L.  p.  149.  §  2. 
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TITLE 'i  TITLE  n. 

^^^^^^^^  OF  THE  ARREST  AND  EXAMINATION  OF  OFFENDERS;  THEIR COMBUT- 

MENT  FOR  TRIAL;  AND  LETTING  THEM  TO  BAIL. 

Sxc.  1.  OAeen  eniiment«d  who  are  empowered  to  tei  mdcr  thb  THk. 
1  ft  3.  WImm  nd  Imw  wanuAs  for  effeaeet,  to  W  kned. 

4.  Wamatt  iisiied  by  certain  offieen  nay  be  exaeoted  ia  aay  pait  ofthailiiew 

5.  Wbat^nurraBtttobeeadonedf  by  wlKmi,iHMa,fte. 
8.  Ofieert  endorting  protected. 

7.  When  prisoner  niayreqaire  to  be  bimil^  before  VMigiatntaaCaaaa 
8&9.  Proceedingf  of  magistrate  OB  priaoner  being  brooght  before  him. 

10  h  II.  When  prisoner  to  be  carried  to  oonaty  whaie 
12.  Before  what  magistrate  prisoner  to  be  broB|^  Ice. 
IS,  14, 15  ft  16.  Manner  of  condocting  examination. 
17.  Rwmimition  of  prisoner's  witaesses 
18  ft  Id.  Begnlations  respecthig  the  examination  of 

20.  When  magistrate  to  discharge  prisoner. 

21.  When  prosecutor  and  witnesses  to  be  bonnd  orer  to  testify. 

22, 28ft  21.  When  sureties  for  witnesses  may  be  repaired  and  how  rnffHaiil 

26.  Prisoner  to  be  baOed  or  eoaunittod. 

26  ft  27.  Betoming  examinations,  fto.  to  toart,  and  how  ooipoHBd. 

28.  Another  magistrate  may  be  associated. 

29.  Powers  of  officers  to  let  to  bail  in  difRuent  cases. 

SO  ft  SI.  Power  of  oyer  and  terminer,  and  gencTalsesaiMic  to  let  to  bafl. 
32  ft  83.  Recognizances  when  to  be  filed. 

whftt(>ffic<>n  S  I.  The  following  persons  Teqpeciirelj  shall  hare  power  to  mm 
th'lrAL"  process  for  the  apprehension  of  persons  charged  with  any  ofliooe, 
and  to  execute  the  powers  and  duties  conferred  in  this  Title,  namdj : 
the  chancellor ;  justices  of  the  supreme  court ;  judges  of  the  superior 
court  of  law  of  the  city  and  county  g(  New-York;  circuit  judlges; 
judges  of  county  courts;  mayors,  recorders  and  aldermen  of  cities; 
supreme  court  commissioners ;  the  special  justices  and  the  assistant 
justices  in  the  city  of  New- York,  and  justices  of  the  peace  appointed 
for  any  city  or  elected  in  any  town,  and  no  other  magistrates  dull 
have  authority  to  execute  the  powers  conferred  or  treated  of  in  thb 
Title. 

Duty  or  ma       ^  ^-  WheueYcr  complaint  shall  be  made  to  any  such  magistnie, 
fompiLnt!    that  a  criminal  offence  has  been  committed,  it  shall  be  the  du^  rf 

such  magistrate  to  examine  on  oath  the  complainant,  and  any  wit- 

nesses  who  may  be  produced  by  him. 

howi-ai'miu  ^  ^'  '^*^  ^^'^^^  appear  from  such  examination,  that  any  criminal  ot 
to  iMao.  fence  has  been  committed,  the  magistrate  shall  issue  a  proper  war- 
rant, under  his  hand,  with  or  without  seal,  reciting  the  accusatioD, 
and  commanding  the  officer  to  whom  it  shall  be  directed,  forthwith 
to  take  the  person  accused  of  having  committed  such  ofience,  and  to 
bring  him  before  such  magistrate  to  be  dealt  with  according  to  law. 

whht  wai-       S  4.  Warrants  issued  by  either  of  the  officers  enumerated  ia  the 

tJiroughout    first  section  of  this  Title,  mav  be  executed  in  any  part  of  this  state, 

except  such  as  are  issued  by  any-  assistant  justice  m  New-Y(wrk,  w 

by  any  alderman  or  justice  of  the  peace  ;  warrants  issued  by  anyfuch 

assistant  justice,  alderman  or  justice  shall  not  be  executed  out  of  the 
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county  within  which  they  are  officers,  unless  endorsed  in  the  manner  '^^'^'i^^  s- 
prescribed  in  the  section  next  following.  v^^>r^/ 

S  S.  If  the  person  against  whom  any  warrant  granted  by  any  such  r^yrllfti'^u* 
alderman  or  justice,  shall  be  issued,  shall  escape,  or  be  in  any  other  ^"^^'^'^''' 
county,  out  of  the  jurisdiction  of  such  alderman  or  justice,  it  shall  be 
the  duty  of  any  justice  of  the  peace  or  other  magistrate  named  in  the 
first  section  of  this  Title,  witUn  the  county  where  such  offender  shall 
be,  or  shall  be  suspected  to  be,  upon  proof  of  the  hand  writing  of  the 
magistrate  issuing  the  warrant,  to  endorse  his  name  on  the  same ;  and 
thereupon  the  person  bringing  the  warrant,  or  any  other  officer  to 
whom  it  may  have  been  directed,  may  arrest  the  oflfender  in  the  coun- 
ty where  the  warrant  was  endorsed.^ 

S  6.  No  maratrate  shall  be  liable  to  any  indictment,  action  of  tres-  ofnceraen- 

•i./»i.  11  ,      doreiiif,  pro- 

pass  or  other  action,  for  havmg  endorsed  any  warrant  pursuant  to  the  tt^tca. 

provisions  of  the  last  section,  although  it  should  afterwards  appear 

that  such  warrant  was  illegally  or  improperly  issued.^ 

S  7.  If  the  offence  charged  in  the  waorant  be  not  punishable  with  whc»|.ri 
death  or  by  imprisonment  in  a  state  prison,  and  if  the  person  arrest-  brought  be. 
ed  require  to  be  brought  before  a  justice  of  the  county,  in  which  he  imfe!*''**^''' 
shall  have  been  arrested,  it  shall^  be  the  duty  of  the  officer  or  person 
arresting  him,  to  carry  such  prisoner  before  a  magistrate  of  such 
county. 

S  8.  If  the  ofience  charged  in  the  warrant  be  not  punishable  with  Proce«<iin^ 
death  or  by  imprisonment  in  a  state  prison,  such  magistrate  may  take  ' 
from  the  person  so  arrested,  a  recognizance,  with  suflScient  sureties, 
for  his  appearance  at  the  next  court  having  cognizance  of  the  ofifence, 
to  be  held  in  the  county  where  the  ofience  shall  be  alleged  to  have 
;  been  committed. 

F      $9.  Such  magistrate  shall  certify  on  the  warrant,  the  fact  of  his  ib. 
jjlliaving  let  the  defendant  to  bail,  and  shall  deliver  the  same,  together 
r  with  die  recognizance  taken  by  him,  to  the  officer  or  other  person 
'    having  charge  of  the  prisoner,  who  shall  deliver  the  same  without  un- 
necessary delay,  to  the  clerk  of  the  court  in  which  such  prisoner  shall 
have  been  recognized  to  appear. 

S  10.  If  such  magistrate  refuse  to  let  to  bail  the  person  so  arrested,  ib.  irno  bail 
•r  if  such  person  neglect  to  give  bail,  as  above  provided,  the  officer 
or  person  having  him  in  charge,  shall  take  him  before  a  magistrate  of 
the  county  in  which  the  warrant  was  originally  issued,  as  herein  af- 
ter provided. 

fill.  If  the  ofience  charged  in  the  warrant,  be  punishable  with  ib.  wiien 
death  or  with  imprisonment  m  a  state  prison,  the  officer  makmg  the  reiony. 
arrest,  shall  convey  the  prisoner  to  the  county  where  the  warrant 

(2)  l.R.  L.  p.  149,  §  2. 
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TTTLCi-  wM  ortgiDallj  iMQed,  before  some  m^iftrate  ibereoT,  at  in  the  not 
^flection  prescribed. 

S  13.  PenoDS  arrested  under  any  warrant  tasned  for  any  oflenoe, 
sball,  wbere  no  proTision  is  olberwiae  made,  be  brooghl  before  die 
magistrate  wbo  issued  the  warrant;  or  if  he  be  absent,  or  his  office 
be  vacant,  before  the  nearest  mif;istrate  in  the  same  coantj;  and  the 
warrant  hj  virtue  of  which  the  arrest  shall  hare  been  made,  witha 
proper  return  endorsed  thereon,  and  signed  by  die  officer  or  penoa 
making  the  arrest,  shall  be  delivered  to  such  mi^istrale. 

S  13.  The  magistrate  before  whom  any  such  person  sfaaO  be 
brought,  shall  proceed  as  soon  as  may  be,  to  examine  the  oomphin- 
ant  and  the  witnesses  produced  in  support  of  the  prosecution,  on  oath, 
in  the  presence  of  the  prisoner,  in  r^ard  to  the  oflenoe  charged,  and 
in  regard  to  any  other  matters  connected  with  sacfa  diarge,  winch 
such  magistrate  may  deem  pertinent' 

S  14.  The  magistrate  shall  then  proceed  to  examine  the  prisoner 
in  relation  to  the  ofience  charged.  Such  examination  shall  not  beoo 
oath ;  and  before  it  is  commenced,  the  pristmer  diall  be  informed  of 
the  charge  made  against  him,  and  shall  be  allowed  a  reasonable  time 
to  send  for  and  advise  with  counsel.  If  desired  by  the  person  ar- 
rested, his  counsel  may  be  present  during  the  examinatioii  of  the  com- 
plainant and  the  witnesses  on  the  part  of  the  prosecuticMi,  and  during 
the  examination  of  the  prisoner.' 

S  lo.  At  the  commencement  of  the  examination,  the  prisoner  shall 
be  informed  by  the  magistrate,  that  he  is  at  liberty  to  refuse  to  an- 
swer any  question  that  may  be  put  to  him.' 

S  16.  The  answers  of  the  prisoner  to  the  several  intern^tories 
shall  be  reduced  to  writing  by  the  magistrate,  or  under  his  direction; 
they  shall  be  read  to  the  prisoner,  who  may  correct  or  add  to  them ; 
and  when-made  conformable  to  what  he  declares  is  the  truth, 
be  certified  and  signed  by  the  magistrate.' 

S  17.  Ailer  the  examination  of  the  prisoner  is  completed,  his  wit- 
nesses, if  he  have  any,  shall  be  sworn  and  examined,  and  he  may  have 
the  assistance  of  counsel  in  such  examination. 

S  18.  The  witnesses  produced  on  the  part  either  of  the  prisoner,  or 
of  the  prosecution,  shall  not  be  present  at  the  examination  of  the  pri- 
soner ;  and  while  any  witness  is  under  examination,  the  magistrate 
may  exclude  from  the  place  in  which  such  examination  is  had,  all 
witnesses  who  have  not  been  examined ;  and  may  cause  the  witnesses 
to  be  kept  separate,  and  prevented  from  conversing  with  each  other, 
until  they  shall  all  have  been  examined. 


Ctintion  to 
pnt*n«r. 


lo  bv  writtrn, 
Ice. 


Pri«ofw»r'« 


Wito 

bow  :o  be 
otoiTtined. 
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S  19.  The  evidence  given  by  the  several  witnesses  examined,  title  s. 
shall  be  reduced  to  writing  by  the  magistrate,  or  under  his  direction,  ""^^^^ 
and  shall  be  signed  by  the  witnesses  respectively.  be  written, 

S  20.  If  upon  the  examination  of  the  whole  matter,  it  shall  appear  PriMoer 
to  the  magistrate  either  that  no  ofifence  has  beeil  committed  by  any  ^bvged. 
person,  or  that  there  is  no  probable  cause  for  charging  the  prisoner 
therewith,  he  shall  discharge  such  prisoner. 

S2I.  If  it  shall  appear  that  an  offence  has  been  committed,  and  Roeogni»ng 
that  there  is  probable  cause  to  believe  the  prisoner  to  be  guilty  there-  ^uST 
of,  the  magistrate  shall  bind  by  recognizance  the  prosecutor,  and  all 
the  material  witnesses  against  such  prisoner,  to  appear  and  testify 
at  the  next  court  having  cognizance  of  the  ofibnce,  and  in  which  the 
prisoner  may  be  indicted.^ 

S  22.  Whenever  such  magistrate  shall  be  satisfied  by  due  proof,  8ai«tiotjor 
that  there  is  good  reason  to  believe  that  any  'such  witness  will  not  ful- 
fil the  conditions  of  such  recognizance,  unless  security  be  required, 
he  may  order  such  witness  to  enter  into  a  recognizance  widi  such 
sureties  as  he  shall  deem  meet,  for  his  appearance  at  such  court. 

S  23.  Infiuits  and  married  women,  being  material  witnesses,  may  ib. 
in  like  manner  be  required  to  procure  sureties  for  their  appearance 
at  such  court 

S  24.  If  any  witness  so  required  to  enter  into  a  recognizance.  How 
either  without  or  with  sureties,  shall  refuse  to  comply  with  such  or-  ^'*^' 
der,  it  shall  be  the  duty  of  such  magistrate  to  commit  him  to  prison, 
*  until  he  shall  comply  with  such  order,  or  be  otherwise  discharged  ac- 
cording to  law. 

S  25.  If  the  ofience  with  which  the  prisoner  be  charged,  be  bailable  saiiiDf,  Jte. 
by  a  justice  of  the  peace,  or  an  alderman  of  a  city,  and  the  prisoner  p'^^""* 
offer  sufficient  bail,  such  bail  may  be  taken,  and  the  prisoner  discharg- 
ed;  if  no  bail  be  offered,  or  the  offence  be  not  bailable  by  a  justice  or 
alderman,  the  prisoner  shall  be  committed  to  prison,  except  in  cases 
in  which  a  court  of  special  sessions  shall  be  authorised  to  try  such 
prisoner,  as  provided  by  this  Title. 

S  26.  All  examinations  and  recognizances,  taken  pursuant  to  the  Batnrnini 
provisions  of  this, Title,  shall  be  certified  by  the  magistrate  taking  the  «^' 
same,  to  the  court  at  which  the  witnesses  are  bound  to  appear,  on  the 
first  day  of  the  sitting  thereof. 

$21.  If  any  magistrate  shall  refuse  or  neglect  to  return  to  the  How  < 
proper  court,  any  such  examination  or  recognizance  by  him  taken,  ^"***' 
he  may  be  compelled  by  rule  of  court,  forthwith  to  return  the  same, 
and  in  case  of  disobedience  of  such  rule,  may  be  proceeded  against  by 
attachment  as  for  a  contempt  of  court,  in  the  manner  provided  in  the 
eighth  Chapter  of  the  Third  Part  of  the  Revised  Statutes. 

(4)2R.L.p.607,§2.  ' 
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TTTLBi.      088.  It  flhall  be  lawful  for  any  magistrate,  to  whom  any  ooid- 

^•^y^^^  plaint  may  ber  made,  or  before  whom  any  prisoner  may  be  brought, 

•docwtm-  as  herein  before  provided,  to  associate  with  himself  any  other  ma^ 

traie  of  the  same  oounty ;  and  the  powers  and  duties  herein  mentioD- 

ed,  may  be  executed  by  such  two  magistrates  so  associated. 

u!!!!S^'o        ^  ^^*  ^^^^"^  before  whom  persons  charged  with  crime,  shall  be 
let  to  bail     brought,  shall  have  power  to  let  to  bail,  as  follows : 

1.  The  chancellor,  a  justice  ci  the  supreme  court,  a  circmt  judge, 
or  a  supreme  court  commissioner,  in  all  cases : 

a.  A  judge  of  the  county  courts,  in  all  cases  triable  in  a  court  of 
general  sessions : 

a.  A  justice  of  the  peace  or  alderman  of  a  city,  and  in  the  city  of 
New-York,  a  special  justice  or  an  assistant  justice,  in  all  cases  of 
misdemeanor,  and  in  &J1  cases  of  felony  where  the  imprisonment  in 
the  state  prison  cannot  exceed  five  years." 

T'^'^ter-      ^  ^*  '^^  court  of  oyor  and  terminer  held  in  any  county,  diall 
"»"»•        have  power  to  let  to  bail,  any  person  committed,  before  indkkment 
found  upon  any  criminal  charge  whatever.^ 

jj^p^^""'  S  31.  The  court  of  general  sessions  of  any  county,  shall  have  poll- 
er to  let  to  bail  persons  committed  to  the  prison  of  such  county,  be* 
fore  indictment  found,  for  any  offence  triable  in  such  court* 

*Jjjj«2^"  S  SS.  Whenever  any  prisoner  shall  be  let  to  bail  by  any  officer  out 
of  court,  such  officer  shall  immediately  cause  the  recognieanoe  taken 
by  him  to  be  filed  with  the  cleric  of  the  county,  in  which  the  party 
bailed,  was  imprisoned. 

'^  S  S3.  Whenever  any  person  shall  be  let  to  bail  by  any  court,  other 

than  that  in  which  the  offence  is  triable,  it  shall  be  the  duty  of  the 
clerk  of  the  court  by  which  the  prisoner  was  bailed,  immediately  to 
transmit  the  recognizance  taken  by  such  court,  to  the  clerk  of  tbe 
county  in  which  the  party  bailed  was  imprisoned. 


TITLE  m. 

OF  TRIALS  FOR  OFFENCES  BEFORE  COURTS  OF  ESPECIAL  SESSIONS  OF 

THE  PEACE. 

•  Aet.  1. — Of  trials  before  courts  of  special  sessions,  beld  in  anj  county  of  thia  statei  ei- 
cept  the  city  and  county  of  New-Tork. 

Art.  S. — Of  trials  before  courts  of  special  sessions  in  the  city  and  county  of  New- 
York. 

Art.  3.— General  provisions  concerning  courts  of  special  ststioni. 

Art.  4. — Of  certioraris  to  courts  of  special  sessions. 

<5)  1 R.  L.  p.  897,  §  12;  2R.  L.  p.  148,  §  14;  lb.  p.  607,  §  a    (6)  t  R.  L.  p.  lA^  §  1 
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ABTICIiE  FllUrr.  ART.  1. 

Of  TfiaU  before  Courts  of  Special  Ses$ion$y  held  in  any  county 
of  this  state^  except  the  city  and  county  of  New^York. 

Sxc.  1.  Antiiority  of  eonrts  of  special  fetsioBt  to  trj  eaiet. 
2.  Proceedings  when  prisoner  requires  such  trial. 

8.  Also  when  prisoner  omits  to  giye  bail. 

4.  Also,  when  prisoner  brought  before  an  officer  not  being  a  jndge  or  justice. 
6,  Custody  of  prisoner  previous  to  and  during  Irial. 
0, 7  ft  8.  Proceedings  of  court 

9.  When  prisoner  may  demand  jury,  yenire;  its  contents. 
1(1.  Duty  of  officer  in  summoning  jury. 

11  to  14.  Proceedings  to  impaniiel  jury. 

15.  Oath  of  juror. 

16, 17  ft  18.  Proceedings  before  jmy;  to  delibarate;  thdr  Terdict. 

19.  Punishment  on  conyiction.  « 

30.  Costs  on  acquittal,  when  to  be  paid  by  complainant. 

21.  How  payment  ofcosts  to  be  compelled. 

S  1.  Courts  of  special  sessions,  except  in  the  city  and  county  of  fj^j'^J^ 
New-York,  shall  have  power,  subject  to  the  provisions  herein  after  JJy|**  "''^ 
contained,  to  hear  and  determine  charges  for  crimes  arising  within 
their  respective  counties,  as  follows : 

1.  All  cases  of  petit  larceny,  charged  as  a  first  ofience : 

2.  Cases  of  assault  and  battery,  not  charged  to  have  been  com- 
mitted riotously,  or  upon  any  public  c&cer  in  the  execution  of  his 
duties : 

8.  Charges  for  poisoning,  killing,  maiming,  wounding,  or  cruelly 
beating  any  animal : 

4.  Charges  for  racing  animals  within  one  mile  of  the  place  where 
any  court  is  held : 

6.  Charges  for  committing  any  wilful  trespass,  or  for  severing 
any  produce  or  article  from  the  freehold,  not  amounting  to  grand  lar- 
ceny: 

6.  Charges  for  selling  poisonous  substances  not  labelled,  as  re- 
quired by  law : 

7.  Charges  for  maliciously  removing,  altering,  defacing  or  cutting 
down  monuments  or  marked  trees : 

8.  Charges  for  maliciously  breaking,  destroying  or  removing  mile 
stones,  mile  boards  or  guide  boards,  or  altering  or  defacing  any  in- 
scription thereon.''  ' 

S  2.  When  any  person  charged  with  any  such  ofience,  shall  request  ^Vulrcd  b^ 
to  be  tried  by  a  court  of  special  sessions,  it  shall  be  the  duty  of  the  i^''^"^'* 
magistrate,  if  he  be  a  justice  of  the  peace  or  a  judge  of  the  county 
courts,  be&re  whom  such  person  shall  have  been  brought,  to  certify 
such  charge  and  request  to  any  two  justices  of  the  peace  of  the  same 
county,  and  to  r^uire  them  to  associate  with  him  to  try  the  persons 
so  charged.'^ 

$  S.  When  any  person  charged  with  any  such  ofience  shall  notomiwooo^ 

1  t  lAi'i  .111  .  priwiier  to 

make  such  request,  and  after  having  been  required  by  the  magistrate^  <•««  bail. 

(7)2RL.p.li06,§4.    ~ 
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TITLE  &  gi|g]i  omit  for  twenty-four  hours  after  such  requirement,  to  pve  bul 
^^^^^^^  £)r  his  appearance  at  the  next  criminal  court  having  jurisdiction,  the 
said  justice  of  the  peace,  or  judge,  may  certify  the  fisicts  of  the  case  to 
two  justices  of  the  same  county,  and  require  them  to  associate  with 
him  to  try  such  offender.® 
wbM  officer     S  4.  If  the  person  making  such  request  or  refusing  to  give  bail, 
^jl^JSoT   shall  have  been  brought  before  a  magistrate  not  being  a  justice  of  the 
peace  or  a  judge  of  the  county  courts,  such  magistrate  shall  certify 
the  &cts  to  three  justices  of  the  peace  of  the  same  county,  and  require 
them  to  meet  and  try  such  ofiender ;  and  it  shall  be  the  duty  of  such 
three  justices  forthwith  to  meet  for  that  purpose,  at  such  time  and 
place  as  shall  be  specified  in  such  certificate, 
cuuody  of       S  5.  During  the  twenty-four  hours  allowed  to  a  person  to  give 
pnnnm  to   bail  as  herein  before  provided,  and  during  the  time  which  shall  elapse 
trial.  between  the  calling  any  court  of  special  sessions  and  the  convening  of 

such  court,  the  person  charged  may  be  committed  to  jail  for  safe  keep- 
ing, or  he  shall  continue  in  the  custody  of  the  officer  arresting  him,  as 
the  magistrate  issuing  the  warrant  of  arrest  shall  direct ;  and  after  the 
court  of  special  sessions  shall  have  convened,  the  prisoner  charged 
shall  be  brought  before  them,  and  shall  continue  in  the  custody  of  the 
officer  having  him  in  charge,  imtil  the  termination  of  their  proc^odings. 

rrocMdiop.  S  6.  The  said  three  persons  authorised  to  hold  such  court  of  special 
sessions  being  met,  shall  cause  the  prisoner  to  be  brought  before  them, 
and  shall,  as  soon  as  may  be,  proceed  to  his  trial.^ 

lb.  chaifo  S  7.  The  charge  made  against  the  defendant,  as  stated  in  the  war- 
rant of  arrest  or  commitment,  shall  be  distinctly  read  to  such  defen- 
dant, who  shall  be  required  to  plead  thereto.  The  court  shall  enter 
his  plea  in  the  minutes  of  their  proceedings  to  be  kept  by  them.® 

wbeo  court  S  8.  If  the  defendant  plead  not  guilty,  and  no  jury  be  demanded 
by  him,  the  said  court  shall  proceed  to  try  such  issue,  and  to  deter- 
mine the  same  according  to  the  evidence  which  may  be  produced 
against  and  in  behalf  of  such  defendant.® 

When  jury  ^  9.  After  the  joining  of  such  issue,  and  before  the  court  shall 
proceed  to  an  investigation  of  the  merits  of  the  cause,  by  the  hearing 
of  any  testimony,  the  defendant  may  demand  of  such  court,  that  he 
be  tried  by  a  jury.  Upon  such  demand,  the  court  shall  issue  a  veni- 
re, directed  to  any  constable  of  the  county  or  marshal  of  the  city 
where  the  offence  is  to  be  tried,  commanding  him  to  summon  twelve 
good  and  lawful  men,  qualified  to  serve  as  jurors,  and  not  exempt 
from  such  service  by  law,  and  who  shall  be  in  no  wise  of  kin  either 
to  the  complainant  or  the  defendant,  to  be  and  appear  before  sucb 
court,  at  a  time  not  more  than  three  days  from  the  date  of  the  venire^ 
and  at  a  place  to  be  named  therein,  to  make  a  jury  for  the  trial  of 
such  offence.^ 


C^^2B..\.  v-T^.^V,    V5^  Vkw^  ^^  1824,  p.  2i>7.  §47. 


<MAP.  II.]         THE  STATE  OP  NEW-YORK.  718 

S  10.  Hie  oflSoer  to  whom  such  venire  shall  be  delivered,  shall    art.  i. 
execute  the  same  fairly  and  impartiallj,  and  shall  not  summon  any  ^Jjjj^^^ 
person  whom  he  shall  suspect  to  be  biassed  or  prgudiced  for  or  against  i^rr- 
the  defendant.     He  shall  sammon  the  jurors  personally,  aild  shall 
make  a  list  of  the  persons-  summoned,  which  he  shall  certify  and  an- 
nex to  the  venirCy  and  return  with  it  to  the  court.  **^ 

S  11.  The  names  of  the  persons  so  returned,  shall  be  respectively  impanneuiig 
written  on  several  and  distinct  pieces  of  paper,  as  nearly  of  one  size^^' 
as  may  be ;  and  the  officer  by  whom  the  venire  was  served,  in  the 
presence  of  the  court,  shall  roll  up  or  fold  such  pieces  of  paper,  as 
nearly  as  may  be,  in  the^same  manner,  and  put  them  together  in  a 
box  or  other  convenient  thing. '^ 

S  12,  The  court  shall  then  draw  out  six  of  such  papers,  one  after  ib. 
another^  and  if  any  of  the  persons  whose  names  shall  be  so  drawn, 
shall  not  appear,  or  appearing  shall  be  challenged  and  set  aside,  then 
such  further  number  shall  be  drawn,  as  will  be  sufficient  to  make  up 
the  number  of  six,  after  all  l^al  causes  of  challenge  shall  have  been 
allowed.*^ 

S  IS.  If  a  sufficient  number  of  competent  jurors  shall  not  be  drawn,  ii>. 
the  court  may  supply  the  deficiency,  by  directing  the  constable  to 
sttmmoB  any  of  the  bystanders  or  others  who  may  be  competent,  and 
against  whom  no  cause  of  challenge  shall  appear,  to  act  as  jurors  in 
the  cause.  *^ 

S  14.  If  the  officer  to  whom  the  venire  shall  have  been  delivered,  n«w  vonin. 
shall  not  return  the  same  as  thereby  required,  the  court  shall  issue  a ' 
new  venire^  upon  which  the  same  proceeding  shall  be  had,  as  hereiu 
provided  in  respect  to  the  first  venire.^^ 

S  15.  To  each  juror,  the  court  shall  administer  the  following  oath  oathtoja- 
or  affirmation:  ^^You  do  swear,  in  the  presence  of  Almighty  God,*""* 
[or  ^you  do  solemnly  affirm,'  as  the  case  may  be,]  that  you  will  well 
and  truly  try  this  traverse  between  the  people  of  the  state  of  New-  , 
York  and  the  defendant,  and  a  true  verdict  give  according  to 

evidence,  unless  discharged  by  the  court"'^ 

S  16.  After  the  jury  shall  be  sworn,  they  shall  sit  together  and  Prooff,  he. 
hear  the  pro(^  and  allegations  in  the  case,  which  shall  be  delivered    ^^'^' 
in  public,  and  in  the  presence  of  the  defendant. ^^ 

S  17.  After  hearing  such  proo6  and  allegations,  the  jury  shall  be  jarytodeu- 
kept  together  in  some  convenient  place,  until  they  agree  on  a  verdict,        * 
or  are  discharged  by  the  court;  and  a  constable  or  marshal  shall  be ' 
sw^Nm,  in  like  manner  as  upon  trials  in  justices'  courts.  ^^ 

S  18.  When  the  jurors  have  agreed  on  their  verdict,  they  shall  de-  vwaict 
liver  tfie  same  to  the  court,  publicly,  who  shall  enter  it  in  the  minutes 
of  dieir  proceedings,  to  be  kept  by  them.^® 

(10)  Law9l824,p.297,§47. 
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CompeUiiis 
paymeiu  ot' 
eoau. 


$19.  Whenever  a  derendant  tried  under  the  preceding  proriaaoDs 
of  this  Title,  either  by  the  court  or  by  a  jury,  ahall  be  convicled,  flu 
court  shall  render  judgment  thereupon,  and  inflict  such  punishment 
by  fine  or  imprisonment,  or  both,  as  the  nature  of  the  case  may  re- 
quire ;  but  such  fine  shall  in  no  case  exceed  fifty  dollars,  nor  such 
imprisonment  six  months.'^ 

S  20.  Whenever  a  defendant  tried  under  the  preceding  provisions 
of  this  Title,  either  by  the  court  or  by  a  jury,  shall  be  acquitted,  he 
shall  be  immediately  discharged ;  and  if  the  court  before  whom  the 
trial  is  had,  shall  certify  in  their  minutes  that  the  complaint  was  wil- 
ful and  malicious,  and  without  probable  cause,  it  shall  jbe  the  dutf  of 
the  complainant  to  pay  all  the  costs  that  shall  have  accrued  to  die 
court  and  constable,  in  the  proceedings  had  upon  such  complaint,  or 
to  give  satisfactory  security,  by  bond  to  the  people  of  this  state,  with 
one  or  more  sureties,  to  pay  the  same  in  thirty  days  after  the  eud 
trial. 

S  21.  If  the  complainant  shall  refuse  or  neglect  to  pay  suchcoetSi 
or  to  give  such  security,  the  court  may  forthwith  enter  jodgmeot 
against  him  for  the  amount  of  such  costs,  and  commit  him  to  the  com- 
mon jail  of  the  county  in  which  the  trial  was  had,  there  to  remain  in 
like  manner,  and  for  the  same  time,  as  if  committed  on  a  justice's  ex- 
ecution in  a  civil  cause,  until  he  shall  satisfy  such  judgment,  widi  the 
costs  of  the  commitment,  or  until  he  shall  be  discharged  by  dliecoune 
of  law. 


Fo««r  of 
court  on  rc- 
qateition  of 
pmoiMr. 


lb.  when  he 
omitt  to  £i\e 
bail. 


ABTICLE  SECOND. 

Of  Trials  before  Courts  of  Special  Sessions  in  tke  City  and 

County  of  New- York. 

Sec.  22  &  23.  When  and  what  acciuationt  court  may  try.  ^ 

24.  Penons  who  are  to  compote  the  coart. 

25.  Proceedings  how  to  be  conducted. 

26, 27  It  2S.  Rig^t  of  appeal,  proceedings  thereon. 

29.  Powers  of  general  sessions  on  appeaL 

80.  Minutes  of  trials,  &c.  to  be  kept  by  police  cleriL. 

S  22.  Whenever  any  person  charged  with  having  conmiitted  petit 
larceny,  or  any  assault  and  battery,  not  riotously,  s^all,  upon  his  ex- 
amination before  any  police  justice  in  the  city  of  New-York,  be  re- 
quired to  enter  into  a  recognizance,  with  sureties  to  appear  at  the 
proper  court  to  answer  such  charge,  and  shall  at  any  time  demand  to 
be  tried  by  the  court  of  special  sessions  in  the  city  of  New- York,  sucb 
court  shall  proceed  to  hear  and  determine  upon  such  accusation.'^ 

S  23.  If  the  person  charged  with  any  ojQfence  specified  in  the  last 
section,  shall  not  require  to  be  tried  as  therein  provided,  and  shall  oot 
within  twenty-four  hours  after  being  committed  on  such  charge,  eater 
into  a  recognizance,  with  sureties,  to  appear  at  the  next  court  of geoe- 


V\\^  •i^,\*.>^.\*ft,H^  vja^  lb.  V  6(^>  §  4. 
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ral  sessions  to  be  held  in  the  said  city  and  county,  and  answer  to  such    art.  3. 
charge,  the  said  court  of  special  sessions  may  proceed  to  hear  and  de-  ^^^*v*^^ 
termine  upon  such  accusation.'^ 

S  24.  Any  three  judges  of  the  court  of  common  pleas  for  the  city  offieen  to 
and  county  of  New- York,  of  whom  the  first  judge  of  said  court,  the  coun. 
mayor  or  recorder  of  said  city,  shall  always  be  one,  shall  hold  a  court 
of  special  sessions  in  said  city,  under  the  provisions  of  this  Article,  at 
such  times  as  the  common  council  of  said  city  shall  direct ;  and  it 
shall  be  the  duty  of  the  said  recorder  to  preside  therein,  except  when 
actually  engaged  in  the  court  Df  general  sessions.     And  the  common  ^ 
council  of  said  city  shall,  from  time  to  time,  designate  aldermen  to 
assist  in  such  court. ' 

S  25.  In  hearing  and  determining  any  accusation  according  to  the  prueesdinfi. 
preceding  provisions,  the  said  court  shall  proceed  in  all  respects  as 
provided  in  the  first  Article  of  this  Title,  except  as  to  the  summoning 
of  a  jury ;  and  shall,  upon  conviction  of  the  offender,  sentence  him  to 
the  punishment  prescribed  by  law. 

S  26.  Any  person  tried  and  sentenced  according  to  the  provisions  Rif^htofap- 
of  this  Article,  without  having  demanded  such  trial,  may  appeal  from  ^'^' 
such  sentence  to  the  court  of  general  sessions  of  the  city  and  county  of 
New- York. 

S  27.  Such  appeal  must  be  made  at  the  time  sentence  is  pronounc-  whm  to  bt 
ed;  and  thereupon  such  conviction  shall  be  void.  ^^^' 

S  28.  The  said  court  shall  enter  such  appeal  in  its  minutes;  and  Proceedinp 
shall  proceed  in  tlie  same  manner  as  if  no  such  trial  had  been  had,  to  *^°' 
take  a  recognizance  from  the  accused,  with  sufficient  surety,  to  appear 
at  the  general  sessions  of  the  said  city  and  county,  or  in  default  of  giv- 
ing such  recognizance,  shall  commit  him  to  prison ;  and  shall  take 
the  same  measures  to  insure  the  attendance  of  the  witnesses  in  behalf 
of  the  prosecution,  at  the  said  court  of  general  sessions,  as  in  other 
cases* 

S  29.  The  court  of  general  sessions  shall  proceed  in  every  such  case,  n,, 
by  indictment  and  other  proceedings,  in  the  same  manner  as  if  no  such 
trial  or  conviction  had  been  had. 

S  30.  Every  trial  and  conviction  had  and  made  by  the  said  court  Keepinf  mi- 
of  special  sessions,  pursuant  to  the  provisions  of  this  Article,  with  the 
proceedings  previous  thereto,  shall  be  entered  in  the  book  of  minutes, 
to  be  kept  by  one  of  the  clerks  of  the  police  office,  who  shall  have  been 
required  to  attend  the  said  court. 

ARTICLE  THIRD. 

General  Provisiona  concerning  Courts  of  Special  Sessions. 

8bc.  n.  Judgments  of  couti,  how  executed. 

ti  Ic  8S.  Fines  to  whom  to  be  paid,  and  liow  aeeovnted  for. 

(18)  2R.L.p.0O7,§4.  ~ 
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TITLE  3.     Sbc.  U.  Plroeec4iDC»  to  cottp«l  payMCBtorw  of  fiaw  calketeA. 

85.  Sabpcmu;  admiiibteriiigocthB. 

86.  PiroeeediiigE  mgiiiiit  jnron  and  witnettw  fcr  dcfiudt 

87.  Jarora  and  witneMCs  to  Kceire  no  fc«f. 
88  fc  88.  Records  of  eonrictioQa  to  be  made  and  filed. 

41.  CeitifioiU  of  eonrietioB  kow  far 


kj'^uvilfal  "'^  S  3 1 .  The  judgment  of  every  court  of  special  seasioiu,  shall  be  ex- 
ecuted by  the  sheriO^  constables  and  marshals  of  the  county,  or  ci^ 
and  county,  in  which  the  conviction  shall  be  had,  by  viiiue  of  a  war- 
rant under  tlie  hands  of  the  magistrates  who  held  the  court,  or  of  a 
majority  of  them,  to  be  directed  to  such  officers,  or  to  such  of  them  as 
may  be  necessary,  and  specifying  the  particulars  of  such  jud|gment*^ 

FtijtMM  ai.li  S  32.  All  fines  imposed  by  any  such  court,  if  paid  befae  eoramit- 
cTSa^''*  ment,  shall  be  received  by  the  magistrate  calling  the  court  befcre  which 
the  defendant  was  convicted,  and  shall  be  applied  to  tiie  paymmt  of 
the  charges  of  apprehending  and  prosecuting  the  oflboder ;  and  afiar 
deducting  tlie  sums  allowed  therefor,  the  remainder,  if  any,  dball  be 
paid  by  such  magistrate,  within  thirty  days  after  the  receipt  dieiefl^ 
to  the  county  treasurer,  for  the  use  of  such  county.  In  the  city  and 
county  of  New- York,  an  account  shall  be  rendered  every  thirty  dayi 
by  the  court  to  the  comptroller  of  the  city,  of  the  expenses  attending 
such  court,  and  the  fines  which  shall  be  imposed  or  ooIlectedJ^ 

III.  to  sheiiin  S  33.  If  the  defendant  be  committed,  payment  of  any  fine  imposed 
on  him,  shall  be  made  to  the  sheriff  of  the  coun^ ;  who  diall,  withia 
thirty  days  after  the  receipt  of  any  such  fine,  pay  over  the  amount  re- 
ceived by  him,  to  the  county  treasurer,  to  be  applied  as  alx>ve  pro* 

vided. 

|*arniomnver     $  34.  {f  any  person<who  shall  have  received  any  such  fine,  or  any 
K<i.  part  thereof,  pursuant  to  either  of  the  two  last  sections,  shall  &il  to 

pay  to  the  county  treasurer  the  said  monies,  or  sudi  part  thereof  as  shaD 
by  law  be  payable  to  him,  within  the  time  above  prescribed,  it  shall 
be  the  duty  of  such  county  treasurer  immediately  to  commence  asoit 
therefor,  and  to  prosecute  the  same  diligently  to  eS&cL 

SQbpmiM,  S  35.  Any  justice  of  tlie  peace  or  aldernmn  is  audiorised  to  issoe 
subpoenas  to  compel  the  attendance  of  witnesses  befi>re  a  court  of  spe- 
cial sessions;  and  upon  the  trial  before  such  court,  either  of  the  per- 
sons composing  the  same,  may  administer  the  oath  required  by  law  to 
such  witnesses. 

Juror*  anil  >  S  36.  lu  csse  auy  person  summoned  to  appear  before  any  court  of 
special  sessions^  as  a  juror  or  witness,  shall  fiul  to  appear,  he  shall  be 
liable  to  the  like  penalties,  and  may  be  proceeded  against  in  like  man- 
ner, as  provided  by  law  in  respect  to  jurors  and  witnesses  injustices' 
courts.** 


wiUie^scj. 


(14)  2R.  L.p.606,§S.    (15)  lb.  and  Lbwb  of  1»7,  p.  8SB,  §]7ft8:  18ae,p.m$I* 
(16)  Laws  of  1824,  p.  297,  §  49. 
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$  ST.  No  fees  shall  be  allcywed  toor  taken  bj  any  juror  or  wilneas,   art.  c 
far  any  aervioea  under  thia  Title.*''  ^^^^^^ 

S  S6.  Whenever  any  conviction  shall  be  had  before  any  eoort  of  a«»rd«  of 
special  sessions,  held  in  any  other  county  than  New- York,  die  magis-  bom&de. 
trates  bf  whom  such  court  shall  have  been  held,  shall  make  acertificate 
of  such  conviction  under  their  hands  or  under  the  hands  of  any  two  of 
them,  in  which  it  shall  be  sufficient  briefly  to  state  the  oflbnce  charg- 
ed, and  the  conviction  and  judgment  thereon,  and  if  any  fine  has  been 
ooUected,  the  amount  thereof  and  to  whom  paid.*^ 

S  39.  Within  twenty  days  after  such  conviction,  die  said  magis- JJ^'"^ 
trates  shall  cause  such  certificate  to  be  filed  in  the  office  of  the  derk  of 
the  couAty  in  which  the  conviction  shall  have  been  had.*® 

0^40.  A  transcript  of  every  conviction  had  pursuant  to  the  provi- ^;j^ Z'*^ 
skms  of  this  Title,  before  any  court  of  special  sessions  in  the  city  of 
New-York,  from  which  an  appeal  shall  not  have  been  made,  certified 
under  the  hands  of  the  magistrates  of  such  court,  or  of  any  two  of  them, 
containing  the  matters  required  in  the  thirty-eighth  section,  shall  be 
filed  in  the  office  of  the  clerk  of  the  said  city  and  county,  mthin  five 
days  after  such  conviction. 

S  41.  Every  certificate  of  conviction,  made  and  filed  under  the  Howfar 
foregoing  provisions,  or  a  duly  certified  copy  thereof  shall  be  evidence 
in  all  courts  and  places,  of  the  fiicts  statei  therein. 

▲RTICLB  FOUBTH. 

Of  WritB  of  CerHorari  to  Courts  of  Special  Sesriona. 

8sc.  42.  By  wliom  ecrtionrii  to  be  allowed. 

48.  AppIieatioiiAerafor,kow«iidwlMiitobemade. 
44  &  45.  W¥en  to  be  gnmted;  how  lenred. 
46  k  47.  Retam  to  the  writ,  and  how  eompeUed. 
48.  Notice  of  ttgmneiit  how  end  whea  to  be  Mrred. 
48.  Pxooeedinga  tharaoii  iniafmnie  eout. 

60.  HowendwhenezeevtioiiofeoBTietioBftayed. 

61.  WheaprifOMriBezeentioBBeybediaehaiipBd. 

62.  Becogniwmcea,  when  to  be  Sled. 

68.  Powers  and  duty  of  general  leitiona  thereon. 

61  Jndgimwt  of  mpieme  eomt,  when  to  be  aent  toaeeiioBg. 

66.  ProoeedtggaofaeiaiottaottreeeiYingjiMlgaMatofai^gaaiecoMt 
66.  When  leiiiona  to  sentenee  defendant 

ST.  When  eertknuri  to  be  qoaahed;  proeeedinga  UiereoB. 

S  42.  A  writ  otcertiorarij  to  remove  into  the  supreme  court  a  con-  wbotoaOow 
viction  had  before  a  court  of  special  sessions,  may  be  allowed  on  the  *^*^""''"* 
application  of  the  party  convicted,  by  any  justice  of  the  supreme 
coifft,  or  by  any  officer  authorised  to  perform  the  duties  of  such  jus- 
tice in  vacation. 

S  4S.  The  party  desiring  such  certiorari^  or  some  pne  in  his  be- ^^^^i**"  *<>  i>« 
half,  shall  apply  for  the  same  within  ten  days  after  such  conviction  *^     ^ 
riiall  have  been  had,  and  shall  make  an  affidavit,  specifying  the  sup- 
posed errors  in  the  proceedings  or  judgment  complahied  o£ 

(17)  Lftwa  oflSai,  p.  2B7»  §  60.    (IS)  LftwaofiaSl^p.  286^  §& 
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TITLES.      ^44.  If  tbe  officer  to  whom  application  for  sach  eerfJOFori  i 

■'be  msde,  sball  be  satisfied  that  any  error  has  been  coiiunitt«d  io 

proceedings  or  the  judgment,  he  shall  endorse  upon  the  writ  hit 

lowance  hereof,  and  shall  certify  the  affidavit  upon  which  tbe  < 

tiorari  was  allowed.     But  where  the  defendant  shall  have  been  t 

by  B  jury,  no  ceriionirt  shall  be  allowed  upon  the  ground  diatthe 

diet  of  such  jury  was  against  evidence. 

Ho-  wtcd.      S  45.  The  said  writ  and  original  affidavit  shall  be  deliTercd  to 

m^istrates,  or  one  of  them,  before  whom  the  convictitHi  was  i 

williin  ten  days  after  such  allowance. 

btaiu-  $  46.  The  magistrates  to  whom  tbe  certiorari  shall  be  direo 

shall  make  a  special  return  to  all  the  matters  speci&ed  in  tbe  iffi 

vjt  accompanying  the  writ,  and  shall  cause  such  writ,  affidavit  i 

return,  to  be  filed  in  tbe  office  of  one  of  the  clerks  of  tbe  supn 

court,  within  twenty  days  afler  the  service  of  the  said  writ.  - 

iinw  con-        S  47.  The  supreme  court  shall  hare  the  like  power  to  compel 

'"''^'        making  of  such  return,  and  to  require  the  same  to  be  amended . 

perfected,  aa  in  cases  of  mandamu», 

NoiiM  of         S  48.  A  certified  copy  of  every  such  certiorari^  affidavit  and 

*•-'  turn,  sball  be  served  by  tbe  party  prosecuting  the  writ,  upon  tbe 

tomey-general,  with  at  least  four  days'  notice  of  tbe  argumeat  the 

of. 

Fio»-dire..      S  49.  It  shall  not  be  necessary  for  the  party  convicted,  Io  Mpp 

in  tbe  supreme  court  upon  the  prosecution  of  such  ctrtionri ;  i 

sliall  any  assignment  of  errors  or  joinder  in  error  be  necessary,  l 

the  supreme  court  shall  proceed  to  hear  the  parties  and  give  judgm 

on  the  return  to  such  writ. 

f\*j\«t  eu.-:     S  50.  If,  at  the  time  of  his  conviction,  any  defendant  riiall  not 

CMuririiun.    ibc  maglstTates  before  whom  the  same  shall  have  been  had,  that 

intends  to  remove  such  conviction  by  writ  of  certiorari,  and  shall 

fer  to  become  bound  in  a  recognizance  with  satisfactory  sureties, 

appear  at  the  next  court  of  general  sessions  of  the'peace  to  be  heM 

the  same  county,  and  to  abide  the  Judgment  or  order  of  that  court 

the  premises,  it  shall  be  theduty  of  such  magistrates  to  take  such  i 

cogaizttac6,  and  thereupon  to  suspend  iho  execution  of  any  senlen 

upon  such  conviction.     But  such  sentence  shall  be  pronounced  a 

entered  in  the  minutes  of  the  proceedings. 

DiKhDi|.ng       S  51.  If  ihe  party  convicted  shall  have  been  committed  to  prii 

P.I.UKI.       .^  pursuance  of  his  sentence,  upon  becoming  bound  with  a  condili 

as  provided  in  the  last  section,  with  such  sureties  as  shall  be  approi 

by  tlie  officer  allowing  the  writ  of  certiorari,  he  shall  be  entitled 

be  discharged  from  such  imprisonment ;  and  the  certificate  of  such 

ficer,  staling  the  facts  and  ordering  the  jailer  to  diachai^  such  prif 

er,  shall  be  a  sufficient  warrant  for  his  dischai^. 
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S  52.  The  magistrates  or  officer  by  whom  any  recognizance  under   art.  4. 


either  of  the  two  last  sections  shall  be  taken,  shall  immediately  cause  „ 

i/«ii*iiiii«i  Piling  n:cog« 

the  same  to  be  nled  with  the  clerk  of  the  county.  mauce. 

S  53.  The  court  of  general  sessions  in  which  the  party  so  convict-  Proeendinn 
ed  and  recognized,  shall  be  bound  to  appear,  shall  have  power  to  con-  JJ^iHZ'' 
tinue  such  recognizance,  or  to  require  a  new  recognizance  with  fur- 
ther or  other  sureties,  until  the  decision  of  the  supreme  court  shall  be 
had  in  the  premises ;  and  in  default  of  compliance  with  any  such  re- 
quisition, the  said  court  of  general  sessions  may  commit  the  party  so 
convicted  to  close  custody. 

S  54.  If  the  conviction  be  reversed,  and  the  defendant  be  in  prison  Jn<if  in«"t  ^r 

'  r  iup,  court. 

by  virtue  thereof,  the  supreme  court  shall  awarda  writ  of  supersedeas 
for  his  discharge.  If  the  defendant  shall  have  been  let  to  bail,  as 
above  provided,  the  judgment  of  the  supreme  court,  whether  the  con- 
viction be  reversed  or  affirmed,  shall  be  remitted  to  the  court  of  gene- 
ral sessions  of  the  proper  county,  to  be  by  that  court  carried  into  ef- 
fect. 

S  55.  Upon  such  judgment  being  received,  the  court  of  general  ses-  Pmreedingt 
sions,  if  the  conviction  be  reversed,  shall  discharge  the  defendant;  iftiwreon. 
the  conviction  be  affirmed,  and  the  defendant  shall  have  been  sen- 
tenced by  the  court  of  special  sessions,  such  court  of  general  sessions 
shall  order  that  such  sentence  be  executed;  and  if  the  defendant  shall 
have  been  let  out  of  prison  as  herein  provided,  he  shall  be  remanded 
to  such  prison  for  the  remamder  of  the  term  for  which  he  was  sen- 
tenced. 

S  56.  If  the  conviction  be  affirmed,  and  the  defendant  shall  not  have  ib-Mntenc  ng 
been  sentenced,  the  court  of  general  sessions  shall  proceed  to  sentence    ^°  '^ ' 
the  defendant,  upon  such  conviction,  in  the  same  manner  and  with  the 
like  effect,  as  if  such  conviction  had  been  had  in  such  court  of  general 
sessions. 

S  57.  If  it  shall  appear  to  the  supreme  court  that  the  person  prose-  Quuhiof 
cuting  such  certiorari^  has  unreasonably  delayed  to  notice,  or  bring  ®*'^^' 
on  for  argument,  the  return  to  such  writ,  such  court  may  enter  a  rule 
to  quash  such  certiorari;  and  upon  the  same  being  certified  to  the 
court  of  general  sessions  in  which  the  person  prosecuting  such  writ 
shall  be  bound  to  appear,  such  court  shall  proceed  thereon,  in  the 
same  manner  as  if  the  judgment  of  the  court  of  special  sessions  had 
been  affirmed  by  the  supreme  court. 


TITLE  IV. 

OF  INDICTMENTS  AND  PROCEEDINGS  BEFORE  TRIAL. 

A&T.  1. — Of  the  return  and  summoning  of  grand  juries;  tlieir  powers  and  duties. 

Art.  2. — Of  indictments  and  proceedings  thereon. 

Art.  3. — Of  the  removal  of  indictments  before  trial  or  judgment. 
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TITLE  4. 


ARTICLE  FIB8T. 

Of  (&a  Jtafurn  and  Bumnuming  of  Grand  Juries;  their  Pomen 

and  DuUee. 

8bc.  1  &2.  IJfUofgnBdjiiron,wlMiiandbywkoB(obept«pu«d. 
8  k  4.  WlK>toWpbMdimllit;ivhotobeaMitted. 
ft.  Coat— to  of  liiti»hgw  oertified;  wlm  and  wliora  to  betted. 

6.  CooBty  eleik  to  deposit  wtmf  retnmod  in  a  box. 

7.  HowgrMteroMBborBMiyberMiaindiDNow^Toric. 
&  How  uuBber  to  be  iBflteeMd  im  other  eoutice. 

9.  Dety  of  rapenriton  od  reeeiTiag  order  for  incraese. 
If  kll.  Tiaaeaad  node  erdfanrnggrBBdjevors  for  aayeovt. 
1%  OfBBdjarorihowtobeaiiaunoiiedandretened. 
]&  WbeatobelfaMd  fornott-attendaBoe,  fcc. 
14  WhaasnBdinroriBMybedisehHgad. 

IS,  16  k  17.  WheabellottobentBrMdtoboz;  wbee  to  be  dteUajed. 
18.  Proeeediagi  wbeii  same  penon  drawn  oa  graad  and  petit  jury. 
Iti  Cleik  to  dmw  froa  beoc  imtii  mw  Hat  ia  raeeiTed. 
SOItlL  When  naBMa  to  be  added  to  box  by  eooBty  judge. 
S.  Drawing  aed  inmmnning  jnry  in  lecb  caae. 
fBkM.  IMIeieney in nvnber of peraOM attending, bow anppUed. 
as.  IVecaptteanaMnonyendJBryfocaeaaiene,no 
96.  NnflBbertoeoostitatejary;  forMnan  how  appointed. 
S7&aB.  ChaDengea  to  grand  jnrors,  when  and  fori^at 
W.  Forenian  aathnriaed  to  adminirter  oelhi. 
10.  Jary  any  appoint  a  eleik;  hi«  datiea. 

8L  WhntJBrovaBH^beieqniradtediMlBee;  i^et  net  to  be  pnMiihtd 
81  When  district  attomry  to  attend  jaiy. 

88.  When  to  be  allowed  to  attend;  delibemtiona  of  jury  to  be  prirate. 
84k86^  lBwhnteaieeandhownew0rendj«ynMiybe 


IK.  in  N«w 
Yock. 


Lbu  ofiraiMi  S  1 .  The  supervisors  of  the  several  counties  of  this  state^  except  the 
citj  and  county  of  New-Tork,  at  their  annual  meetings  in  each  jetr, 
shall  prepare  a  list  of  the  names  of  three  hundred  persons,  to  serve  as 
grand  jurors  at  the  courts  of  oyer  and  terminer,  and  courts  of  general 
sessiohs,  to  be  held  in  their  respective  counties  during  die  then  ensu- 
ing year,  and  until  new  li3ts  shall  be  returned'* 

S  £•  The  mayor,  recorder  and  aldermen  of  the  city  of  New-Tork^ 
shall  meet  on  the  second  Monday  of  July  in  each  year,  as  a  board  of 
supervisors  of  that  city  and  county,  and  shall  prepare  a  list  of  the 
names  of  six  hundred  persons,  to  serve  as  grand  jurors  at  the  diArait 
courts  of  oyer  and  terminer,  and  general  sessions,  to  be  held  in  that 
city  during  the  then  ensuing  jrear,  and  until  new  lists  shall  be  return- 
ed.«» 

S  3.  In  preparing  such  lists,  the  said  boards  of  supervisors  shall  se- 
lect such  persons  only,  as  they  know,  or  have  good  reason  to  believe, 
are  possessed  of  the  qualifications  by  law  required  of  persons  to  serve 
as  jurors  for  the  trial  of  issues  of  ^t,  and  are  of  approved  integrity, 
fidr  character,  sound  judgment,  and  well  informed. 

S  4.  Persons  exempt  by  law  from  serving  as  jurors  for  the  trial  of 
issues  of  &ct,  shall  not  be  placed  on  any  list  of  grand  jurors^  requiretl 
by  the  preceding  provisions. 


Who  to  be 
pUeedonlM. 


Who  to  bo 
oraittod. 
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S  5.  The  lists  so  made  out  by  the  said  boards  of  supervisora,  abali   ^'^'  i* 
contain  thejchristian  and  surnames,  at  length,  of  the  persons  named  ^^^^^ 
therein,  their  respective  places  of  residence,  and  their  several  occupa-  i^i^* 
tions ;  it  shall  be  certified  by  the  clerk  of  the  board  of  supervisors,  and 
shall  be  filed  in  the  oflBce  of  the  clerk  of  the  county,  within  ten  dajrs 
after  the  first  day  of  the  meeting-  at  which  the  same  is  herein  directed 
to  be  made.^ 

S  6.,  On  receiving  such  list,  the  county  clerk  shall  write  the  names  i>otv«rte«h 
of  the  persons  contained  therein,  with  their  additions  and  places  of  ^^"^ 
residence,  on  separate  pieces  of  paper,  and  shall  roll  up  or  fold  such 
pieces  of  paper,  each  in  the  same  manner  as  near  as  may  be,  so  that 
the  name  written  thereon  shall  not  be  visible ;  and  shall  deposit  such 
pieces  of  paper  in  a  sufficient  box,  from  which  they  shall  be  drawn 
as  herein  after  provided.** 

S  7.  If  the  circuit  judge  of  the  first  circuit,  the  mayor  and  recorder  inmoiw 
of  the  city  of  New-York,  or  any  two  of  them,  shall  at  any  time  beSSS^ 
of  opinion  that  a  greater  number  of  persons  th^in  that  herein  required,      '^"*' 
should  be  returned,  to  serve  as  grand  jurors,  they  may^  by  an  order 
under  their  hands,  direct  such  number  to  be  increased ;  but  such  in- 
crease shall  not  exceed  one  half  the  number  herein  required  to  be  se^ 
lected  for  that  dty  and  county. 

S  8.  If  the  county  judges  of  any  other  county  of  this  state,  ot  any  >^  i".««M 
three  of  them,  shall  at  any  time  be  of  opinion  that  a  greater  number  of 
persons  than  that  herein  required,  should  be  returned  to  serte  as  grand 
jurors  in  their  county,  they  may,  by  an  order  under  their  hands,  di- 
rect such  number  to  be  increased ;  but  such  increase  shall  not  ex- 
ceed one  half  the  number  herein  required  to  be  selected  for  such 
county. 

S  9.  Upon  any  order  which  is  authorised  by  the  two  last  sections.  Duty  of  ■«. 
being  served  upon  the  board  of  supervisors,  they  shall  at  their  tiext  *'^"*"^ 
annual  meeting,  increase  the  number  of  persons  returned  by  them  to 
serve  as  grand  jurors,  pursuant  to  such  order. 

S  10.  At  the  time  of  drawing  the  names  of  jurors  for  the  trial  of  is-  i^m.,  kc  ef 
sues  of  fact,  in  any  court  of  oyer  and  terminer,  and  at  the  time  of  draw-  JS3"Ji«wi. 
ing  such  jurors  for  any  term  of  the  court  of  common  plefas  of  the  coun- 
ty, at  which  a  court  of  general  sessions  may  by  law  be  held,  the  coun- 
ty clerk,  in  the  presence  and  with  the  assistance  of  the  sheri^or  un- 
der-sherifi*,  and  of  a  county  judge  or  justice  of  the  peace,  or  two  coun- 
ty judges  or  justices  of  the  peace,  who  shall  have  attended  for  the  puN 
pose  of  drawing  the  petit  jury  for  such  court,  shall  proceed  and  draw 
the  names  of  twenty-four  persons,  firom  the  box  in  which  the  pieces 
of  paper  shall  have  been  deposited  for  that  purpose^  to  serve  as  grand 
jurors  at  such  court  of  oyer  and  terminer,  or  general  sessions,  as  the 
case  may  be.^ 

(20)  Uwi of  1827, p.  812, §  1 A 4.    (21)Ib.§i.    (8)n».§l  " 
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TITLB4.  S  11-  SachdrawingshaUbeooiidactedin  aU  respects,  in  the  inan- 
ner  prescribed  bj  law  for  drawing  petit  jurors ;  a  minute  of  such  drtir- 
ing  shall  be  kept,  signed  and  filed  in  the  like  manner ;  and  a  list  of  the 
persons  so  drawn,  with  their  additions]and  places  of  residence,  and  pa- 
cify ing  for  what  court  they  shall  have  been  drawn,  shall  be  made  and 
certified  by  the  clerk  and  the  attending  officers,  and  shall  be  delivered 
to  the  sheriff  of  the  county.^ 

S  12.  The  sheriff  shall  summon  the  persons  named  in  such  list,  to 
attend  such  court  as  grand  jurors,  at  least  six  days  previous  to  the  sit- 
ting of  such  court,  by  giving  personal  notice  to  each  person,  or  by  leaF- 
ing  a  written  notice  at  his  place  of  residence,  with  some  person  of  pro* 
per  age.  He  shall  return  such  list  to  the  court  at  the  opening  there- 
of, specifying  those  who  were  summoned,  and  the  manner  in  which 
each  person  was  notified. 

ibr  DOC  Sis.  The  court  to  which  any  list  of  grand  jurors  so  drawn  shall 
be  returned  by  the  sheriff,  shall  impose  a  fine  not  exceeding  twenty- 
five  dollars,  for  each  day  that  any  person  duly  summoned  as  a  grand 
juror  shall,  without  reasonable  cause,  neglect  to  attend.  But  if  it  ap- 
pear  that  any  such  person  was  notified  by  leaving  a  written  notice  at 
his  place  of  residence,  the  court  shall  suspend  such  ^e,  until  the  de- 
fiiulting  grand  juror  shall  be  notified,  as  provided  by  law. 

$14.  The  court  may  discharge  any  person  from  serving  as  a  grand 
yifOTj  in  the  same  cases,  in  which  petit  jurors  may  by  law  be  dis- 
charged. 

■•taraiiii        $16.  When  any  person  drawn  as  a  grand  juror,  shall  not  attend 
Mioc  to  box.  ^^  ^^j,^  gjj,  which  he  was  drawn,  or  shall  be  excused  for  the  term 

only,  his  name  shall  be  returned  into  the  box  of  undrawn  baUots  for 
that  year.** 

DMcrejiof  h.  S  IS.  When  any  person  drawn  as  a  grand  juror,  shall  have  at- 
tended and  performed  his  duty  as  such  at  any  court,  the  ballot  con- 
taining his  name  shall  be  destroyed,  and  he  shall  not  be  again  requir- 
ed to  serve  as  a  grand  juror  during  the  year  for  which  bis  name  was 
returned.** 

lb.     '  S  17.  When  any  person  drawn  as  a  grand  juror,  shall  be  discharg- 

ed by  the  court,  or  excused  fi*om  attending,  on  account  of  any  dis- 
qualification, or  for  any  other  cause  not  being  of  a  temporary  nature, 
the  ballot  containing  his  name  shall  be  destroyed.^ 

Same  penon      S  18.  When  the  samo  person  shall  be  drawn  as  a  grand  juror  and 
both  juriM.    as  a  petit  juror,  to  attend  the  same  court,  his  name  shall  be  omitted 
from  the  list  of  petit  jurors,  and  another  name  shall  be  drawn  from 
the  box  containing  the  names  of  persons  returned  to  serve  as  petit  ju- 
rors ;  and  after  the  completion  of  the  drawing  of  tho  petit  jurors,  the 


iVg 
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name  of  such  person  drawn  for  the  grand  jury,  shall  be  returned  into    ^^t*  >• 
the  box  containing  the  undrawn  names  of  petit  jurors.  v^V^b/ 

S  19.  If  any  new  list  of  persons  to  serve  as  grand  jurors,  shall  not  Dnwiiv,fce. 
be  returned  to  the  county  clerk,  before  he  shall  have  completed  the 
drawing  of  the  grand  jurors  for  any  court,  he  shall  proceed  to  draw 
grand  jurors  in  the  manner  herein  provided,  from  the  box  containing 
ihe  names  of  those  already  returned  for  that  purpose,  notwithstanding 
they  may  have  been  returned  for  a  year  then  expired,  or  which  will 
expire  before  the  end  of  the  term  or  sitting  of  the  court  for  which  they 
shall  be  drawn ;  and  such  persons  shall  be  summoned  and  shall  serve 
in  the  same  manner,  and  be  subject  to  the  same  penalties  for  neglect, 
as  if  such  year  had  not  expired. 

S  20.  When  it  shall  appear  upon  the  representation  of  a  county  Addiof 
clerk,  that  there  are  less  than  fifty  names  remaining  in  the  box  con-  ^'SS^y 
taining  the  names  of  persons  returned  to  serve  as  grand  jurors,  any^"***^ 
three  judges  of  the  county  courts  may  select  from  the  citizens  of  the 
county  qualified  to  serve  as  grand  jurors,  and  who  shall  not  have 
served  during  the  preceding  twelve  months,  the  names  of  fifty  per* 
sons,  to  serve  as  grand  jurors. 

S  21.  Such  names  shall  be  certified  to  the  county  clerk,  who  shall  How  tod 
file  such  certificate  in  his  office,  and  shall  cause  such  names  to  be  d^!!!dl!!d^ 
written  on  distinct  pieces  of  paper,  and  deposited  in  the  box  contain-  ^*'*"* 
ing  any  undrawn  names  of  persons  returned  to  serve  as  grand  jurors, 
or  if  there  be  none,  then  in  a  proper  box ;  and  from  such  box,  in 
either  case,  the  clerk  shall  draw  a  grand  jury  to  serve  for  any  court 
of  oyer  and  terminer  or  general  sessions,  to  be  held  immediately  after 
such  drawing. 

S  22.  Such  drawing  shall  be  made  at  the  time,  and  in  the  sameDn^^iB^^oj 
manner,  in  all  respects,  as  herein  provided  in  respect  to  persons  re-  ■•""'•^* 
turned  by  the  supervisors,  and  the  persons  drawn  shall  be  summoned 
in  like  manner,  and  subject  to  the  same  penalties  for  neglect. 

S  23.  If  at  any  court  of  oyer  and  terminer,  or  court  of  general  ses-  sappiyinf  de< 
sions,  there  shall  not  appear  at  least  sixteen  persons  duly  qualified  JJJj;**^"*^"' 
to  serve  as  grand  jurors,  who  shall  have  been  summoned  for  that  pur- 
pose, or  if  the  number  of  grand  jurors  attending  shall  be  reduced  be- 
low sixteen,  by  any  of  them  being  discharged,  or  otherwise,  such 
court  may,  by  an  order  to  be  entered  in  its  minutes,  direct  the  sheriff 
of  the  county  to  summon  the  number  of  persons  necessary  to  complete 
the  grand  jury  for  such  court. 

S  24.  The  sheriff  shall  summon  such  persons  accordingly,  who  j^ 
shall  be  bound  forthwith  to  attend  and  serve,  unless  excused  by  the 
court,  in  the  same  manner  and  subject  to  the  same  penalties  for  neg- 
lect, as  persons  duly  drawn  by  the  county  clerk  and  summoned  by  the 
sheriff,  as  herein  provided. 
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S  t6.  It  shall  not  be  necewary  IRmt  the  judges  of  the  oomitj  oovts 
or  the  justices  of  the  peace,  of  any  county,  to  issue  any  precept  to  tike 
sheriff  to  summon  any  grand  jury  for  any  court  of  general  aessioos; 
but  the  list  of  persons  certified  to  be  drawn  for  that  purpose  by  the 
county  clerk  and  the  oflBcers  attending  such  drawing,  shall  authorise 
and  make  it  the  duty  of  the  sheriff,  to  summon  and  return  such  per- 
sons as  grand  jurors. 

S  26.  There  shall  not  be  more  than  twenty-three  nor  less  than  six- 
teen persons  sworn  on  any  grand  jury ;  and  from  the  persons  som- 
moned  to  serve  as  grand  jurors  and  appearing,  the  court  shall  appoint 
a  Ibreman,  and  they  shall  also  appoint  a  foreman  in  erery  case  where 
any  person  already  appointed,  shall  be  discharged  or  excused  betxe 
the  grand  jury  are  dismissed. 

S  27.  A  person  held  to  answer  to  any  criminal  charge,  may  cliject 
to  the  competency  of  any  one  summoned  to  serve  as  a  grand  juror,  be- 
fore he  is  sworn,  on  the  ground  that  he  is  the  prosecutor  or  complain- 
ant upon  any  charge  against  such  person,  or  that  he  is  a  witness  od 
the  part  of  the  prosecution,  and  has  been  subpoenaed  or  been  bound  in 
a  recognizance  as  such ;  and  if  such  objection  be  established,  the  per- 
son so  summoned  shall  be  set  aside. 

Z  28.  No  challenge  to  the  array  of  grand  jurors,  or  to  any  perscm 
summoned  to  serve  as  a  grand  juror,  shall  be  allowed  in  any  other 
pases  than  such  as  are  specified  in  the  last  section. 

S  29.  The  foreman  of  every  grand  jurjr,  from  the  time  of  his  ap- 
pointment to  his  discharge,  shall  be  authorised  to  administer  any  oath, 
declaration  or  affirmation,  in  the  manner  prescribed  by  law,  to  any 
witnesses  who  shall  appear  before  such  grand  jury,  for  the  purpose  of 
giving  evidence  in  any  matter  cognizable  by  them.^ 

$  SO.  Every  grand  jury  may  appoint  one  of  their  number  to  be  a 
clerk  thereof,  to  preserve  minutes  of  their  proceedings  and  of  the  evi- 
dence given  before  them ;  which  minutes  shall  be  delivered  to  the 
district  attorney  of  the  county,  when  so  directed  by  the  grand  jury. 

S  31.  Members  of  the  grand  jury  may  be  r^uired  by  any  court,  to 
testify  whether  the  testimony  of  a  witness  examined  before  such  jury, 
is  consistent  with  or  diflferent  from,  the  evidence  given  by  such  wit- 
ness before  such  court ;  and  they  may  also  be  required  to  disdoee  the 
testimony  given  before  them  by  any  person,  upon  a  complaint  against 
such  person  for  perjury,  or  upon  his  trial  for  such  oflence ;  but  in  no 
case  can  a  member  of  a  grand  jury  be  obliged  or  allowed  to  testify  or 
declare,  in  what  manner  he  or  any  other  member  of  the  jury  voted  on 
apy  question  before  them,  or  what  opinions  were  expressed  by  any  ju- 
ror, in  relation  to  any  such  question. 


(25)  1  ILL.  p.  626,$  27. 
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S  32.  Whenever  required  by  the  grand  jury,  it  shall  be  the  duty  of  art.  s, 
the  district  attorney  of  thp  county,  to  attend  them  for'  the  purpose  of  ^I^^^J^JJJJ^ 
examining  witnesses  in  their  presence,  or  of  giving  them  advice  upon^****^^^ 
any  legal  matter ;  and  to  issue  subpoenas  and  other  process  to  bring 
up  witnesses.  ^  • 

S  33.  The  district  attorney  of  the  county  shall  be  allowed  at  all  ^'^^S^bT* 
times  to  appear  before  the  grand  jury,  on  his  request,  for  the  purpose  i»»^»«* 
of  giving  information  relative  to  any  matter  cognizable  by  them ;  and 
may  be  permitted  to  interrogate  witnesses  before  them,  when  they  shall 
deem  it  necessary :  but  no  district  attorney,  constable  or  any  other 
person,  except  the  grand  jurors,  shall  be  permitted  to  be  present  during 
the  expression  of  their  opinions  or  the  giving  of  their  votes,  upon  any 
matter  before  them. 

S  34.  If  any  offence  shall  be  committed  during  the  sitting  of  any  whanatw 
court  of  oyer  and  terminer  or  court  of  general  sessions,  after  the  grand  onfomi. 
jury  attending  such  court  shall  have  been  discharged,  such  court  may, 
in  its  discretion,  by  an  order  to  be  entered  in  its  minutes,  direct  the 
sheriff  to  summon  another  grand  jury. 

S  35.  The  sheriff  shall  accordingly  forthwith  summon  such  grand  ^^]J^J^ 
jury  from  the  inhabitants  of  the  county  qualified  to  serve  as  petit  ju- 
rors, who  shall  be  returned  and  sworn,  and  shall  proceed  .in  the  same 
manner  in  all  respects,  as  provided  by  law  in  respect  to  other  grand 
juries. 

ARTICI^E  SECOND. 

Of  Indictments  and  Proceedings  thereon. 

Sec.  S6.  Indictments  how  to  be  found  and  certified. 

37.  Limitation  of  time  within  which  they  are  to  be  found. 

S8.  Indictments  how  presented;  to  be  filed,  not  open  to  inspection,  &c. 

39.  Punishment  for  disclosing  fact  that  indictment  if  fbnnd. 

40.  .Qnalification  of  kst  section. 

41.  Grand  juries  to  be  charged  respecting  disclosures. 

42.  In  case  of  two  indictments  for  same  matter,  first  to  be  quashed. 
48.  In  what  county  receivers  of  stolen  property  may  be  iacUeted,  Sfc 

44.  In  what  counties  indictments  nuy  be  found  for  offences  on  board  ressels,  &o. 
46.  lb.  for  offences  committed  near  boundary  line  of  a  county. 

46.  Allegation  of  property,  in  case  of  several  owners  or  partners. 

47.  Proceedings  when  wound,  &c.  in  one  county  and  death  in  another. 

48.  Indictments,  &c.  against  accessaries,  in  what  counties  may  be  had. 

49.  Accessaries  to  be  tried,  although  principal  pardoned,  &c. 

60.  When  robbery,  &c.  may  be  tried  in  county  to  which  property  is  carried. 

61.  Counts  for  different  degrees  of  same  offence.    ■ 

62.  Indictments  not  to  be  affected  by  certain  omissions  and  defects. 
68.  Defendants  when  entitled  to  copy  of  indictments. 

64.  Nolle  prosequi  not  to  be  entered  without  leave  of  the  court. 
66.  Warrants  on  indictments  by  whom  to  be  issued. 

56.  Letting  to  bail  of  persons  indicted,  by  what  ofiicers. 

57.  No  other  officers  authorised  to  let  to  bail  in  such  cases. 

68.  Recognizance  on  letting  to  bail,  where  to  be  filed,  kc   ^ 

69.  Subpcenas  to  be  furnished  defendants,  without  charge. 

00  k  61.  How  issued  for  courts  of  sessions  and  «oiirta  of  oy«r  and  terminer. 
62.  How  isfued  by  clerk  of  criminal  eooits  in  New-Yoik. 
68.  AnfhorityofdistrictattonieatolflMiefiibpCBMi. 
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8bc.  €4.  Ptoahiei  tna  proceediagi  for  duobcdienec  of  i 

65.  Not  necessary  to  tender  fees  to  witnesses  in  criminal 

06  fc  67.  Compromising  offences  before  indictment,  and  procecdinj^. 

68.  Compromising  after  indictment  found. 

69.  Offences  which  amy  not  be  compromised. 

70.  Mode  of  arraigning  defendant  on  indictment,  &c. 

71.  Dilatory  pleas  to  be  prored. 

72.  Trying  foreign  pleas. 

78  k,  74.  Commission  to  examine  witnesses,  and  proceedings  tiMreoa. 
7ft.  Exaaaination  of  witnesses  conditionally. 


FIndlaf  in- 


Within  what 

tiBM. 


Pttssmuif  in- 

dietniMiti, 

fce. 


S  36.  No  indictment  can  be  found  ¥rithout  the  concurrence  of  at 
least  twelve  grand  jurors ;  when  so  found,  and  not  otherwise,  the 
foreman  of  the  grand  jury  shall  certify  under  his  hand  that  such  in- 
dictment is  a  true  bill. 

S  37.  Indictments  for  murder  may  be  found  at  any  time  aAer  the 
death  of  the  person  killed ;  in  all  other  cases,  indictments  shall  be 
found  and  filed  in  the  proper  court,  within  three  years  after  the  com- 
mission of  the  offence ;  but  the  time  during  which  the  defendant  shall 
not  have  been  an  inhabitant  of,  or  usually  resident  within  this  state, 
shall  not  constitute  any  p^t  of  the  said  limitation  of  three  years.^ 

S  38.  Indictments  found  by  a  grand  jury,  shall  be  presented  by 
their  foreman,  in  their  presence,  to  the  court,  and  shall  be  there  filed, 
and  remain  as  public  records;  but  such  as  are  found  against  any  person 
for  a  felony,  not  being  in  actual  confinement,  shall  not  be  open  to  the 
inspection  of  any  person  except  the  district  attorney,  until  the  defen- 
dants therein  respectively  shall  have  been  arrested. 

S  39.  No  grand  juror,  constable,  district  attorney,  clerk  or  judge,  of 
any  court,  shall  disclose  the  fact  of  an  indictment  having  been  found 
against  any  person  for  a  felony,  not  in  actual  confinement,  until  the 
defendant  in  such  indictment  shall  have  been  arrested  thereon ;  every 
person  violating  this  provision  shall  be  deemed  guilty  of  a  misdemeanor. 

S  40.  The  last  section  shall  not  extend  to  any  district  attorney, 
sherifi*or  other  oflBcer,  making  any  such  disclosure  by  the  issuing,  or  in 
the  execution  of  any  process  on  such  indictment,  or  in  any  other  way 
when  it  shall  become  necessary  in  the  discharge  of  any  official  duty. 

S  41.  In  charging  grand  juries,  the  court  shall  apprize  them  of  the 
(raadjaron.  foregoing  provisiou  respecting  the  disclosure  of  the  fact  that  any  in- 
dictment has  been  found. 

S  42.  If  there  be  at  any  time  pending  against  the  same  defendant^ 
two  indictments  for  the  same  ofience ;  or  two  indictments  (or  the  same 
matter,  although  charged  as  diiferent  ofiences,'  the  indictment  first 
found,  shall  be  deemed  to  be  superseded  by  such  second  indictment, 
and  shall  be  quashed. 

S  43.  In  the  cases  where  any  person  shall  be  liable  to  prosecution 
as  the  receiver  of  any  personal  property  that  shall  have  been  feloni- 
ously stolen,  taken  or  embezzled,  he  may  be  indicted,  tried  and  con- 


DisekMing 
ftetofin- 
dietmeot 
found. 


LasCseetion 
^aalifitd. 


Notice  to 


Two  indict- 
monti  for 
same  tnattor. 


Indicting  re* 
eeiTera  of 
stolen  pro- 
perty. 


(aS)  lit«L.p.l87,§7. 
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victed  in  any  county  where  he  received  or  had  such  property,  not-    art.  a. 
withstanding  such  theft  was  committed  in  another  county.  Ni^v^^./ 

S  44.  When  any  offence  shall  have  been  committed  within  thisoffenec«on 
state,  on  board  of  any  vessel  navigating  any  river,  lake  or  canal,  an  wis,  •»!*' 
indictment  for  the  same  may  be  found  in  any  county  through  which, 
or  any  part  of  which,  such  vessel  shall  be  navigated  in  the  course  of 
the  same  voyage  or  trip,  or  in  the  county  where  such  voyage  or  trip 
shall  terminate,  and  such  indictment  may  be  tried,  and  a  conviction 
thereon  had,  in  any  such  county,  in  the  same  manner,  and  with  the  like 
effect,  as  in  the  county  where  the  offence  was  committed. 

S  45.  When  an  offence  shall  be  committed  on  the  boundary  of  two  ,|,.  „^^, 
counties,  or  within  five  hundred  yards  of  such  boundary,  an  indict- [["^J'^'IJ,^  ^'^ 
ment  for  the  same  may  be  found,  and  a  trial  and  conviction  thereon 
may  be  had,  in  either  of  such  counties. 

S  46.  When  any  offence  shall  be  committed  upon,  or  in  relation  Property  of 
to,  any  personal  property  belonging  to  several  partners  or  owners,  IJJl*"^  **^"' 
the  indictment  for  such  offence  shall  be  deemed  suflBcient,  if  it  allege 
such  property  to  belong  to  any  one  or  more  of  such  partners  or  owners, 
without  naming  all  the  partners  or  owners. 

S  47.  When  any  mortal  wound  shall  be  given,  or  any  poison  shall  wound,  &«. 
be  administered,  or  any  other  means  shall  be  employed,  in  one  county,  IlLS'^Sthi!^' 
by  which  a  human  being  shall  be  killed,  who  shall  die  thereof  in  "^^^' 
another  county,  an  indictment  for  such  offence  may  be  found  in  the 
county  where  such  death  happened ;  and  the  same  proceedings  shall 
be  had  thereon  in  all  respects,  as  if  the  means  by  which  such  death 
was  produced,  had  been  employed  and  used  in  the  county  where  such 
death  happened.^ 

S  48.  An  indictment  against  an  accessary  to  any  felony,  may  be  AccwMriM. 
found  in  the  county  where  the  offence  of  such  accessary  shall  have 
been  committed,  notwithstanding  the  principal  offence  was  commit- 
ted in  another  county ;  and  the  like  proceedings  shall  be  had  thereon 
in  all  respects,  as  if  the  principal  offence  had  been  committed  in  the 
same  county.^'' 

S  49.  An  accessary  before  or  after  the  fact,  may  be  indicted,  tried,  whonprinci- 
convicted  and  punished,  notwithstanding  the  principal  felon  may  have  JJI^p^^***** 
been  pardoned,  or  otherwise  discharged,  after  his  conviction.^ 

S  50.  When  property  stolen  in  one  county  and  brought  into  another,  certain  rob- 
shall  have  been  taken  by  burglary  or  robbery,  the  offender  may  be  in-  bS^  "^ 
dieted,  tried  and  convicted  for  such  burglary  or  robbery,  in  the  coun- 
ty into  which  such  stolen  property  was  brought,  in  the  same  manner 
as  if  such  burglary  or  robbery  had  been  committed  in  that  county .^^ 

(27)  lR.L-p.485,§0.    (28)  lb.  p.  486,  §  6.    (29)  lb.  p.  406,  §  2. 
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TrrL£4.      2  51.  When  bj  law  an  oflenoe  ooni{iriaes  difierent  degiees^  an  b- 
^    dictment  may  contain  oounts  for  the  difierent  degreet  ct  the  nme  of- 
^  fence,  or  for  anjr  of  such  degrees. 

S  62.  No  indictment  shall  be  deemed  invalid^  nor  shall  the  triali 
judgment  or  other  proceedings  thereon,  be  i^^ected, 

1 .  By  reason  of  having  omitted  the  addition  of  the  defendant's  title, 
occupation,  estate  or  d^ree ;  or  by  reason  of  the  mis-statement  of  sdj 
such  matter,  or  of  the  town  or  county  of  his  residence,  wheie  the  de- 
fendant shall  not  be  misled  or  prejudiced  by  such  mis-statement :  or, 

2.  By  the  omission  of  the  woids  ^^  with  force  and  arms,''  or  sdj 
words  of  similar  import :  or, 

s.  By  reason  of  omitting  to  charge  any  ofience  to  have  been  com- 
mitted contrary  to  a  statute,  or  contrary  to  several  statutes,  notwith- 
standing such  ofience  may  have  been  created,  or  the  punishmukt  there- 
of may  have  been  declared,  by  any  statute ;  or, 

4.  By  reason  of  any  other  defect  or  imperfection  in  matters  of  form, 
which  shall  not  t^d  to  the  prejudice  of  the  defendant*^ 

S  53.  Every  person  indicted  for  any  ofience,  who  shall  have  been 
arrested  upon  process  issued  upon  such  indictment,  or  who  shall  have 
duly  entered  into  recognizance  to  appear  and  answer  to  such  indict- 
ment, shall,  on  demand,  and  on  paying  the  fees  allowed  by  law  there- 
for, be  entitled  to  a  copy  of  the  indictment,  and  of  all  endorsements 
thereon. 

S  54.  It  shall  not  hereafter  be  lawful  for  any  district  attorney  to 
enter  a  nolle  prosequi  upon  any  indictment,  or  in  any  other  way  to 
discontinue  or  abandon  the  same,  without  the  leave  of  the  court  hav- 
ing jurisdiction  to  try  the  ofience  charged,  entered  in  its  minutes. 

WuTuto  OB  S  55.  A  warrant  for  the  arrest  of  any  defendant  indicted,  may  be 
issued  by  the  court  to  which  such  indictment  shall  be  presented,  or 
by  any  justice  of  the  supreme  court,  any  circuit  judge  or  judge  of  the 
county  courts  of  the  county  in  which  such  indictment  shall  be  found, 
either  in  vacation  or  during  the  sitting  of  any  such  court ;  but  such 
warrant  shall  not  be  issued  by  any  other  oflScer. 

Who  aiitbo-  S  56.  In  the  cases  where  by  law  persons  indicted  may  be  let  to 
teii  poraoM  bail,  for  their  appearance  at  the  court  having  cognizance  of  the  of- 
fence, they  may  be  so  let  to  bail  by  the  court  having  jurisdiction  to 
try  the  ofience  charged ;  or  if  such  court  be  not  sitting,  by  the  chan- 
cellor, any  justice  of  the  supreme  court,  circuit  judge  or  supreme  court 
commissioner ;  and  if  the  ofience  charged  may  be  tried  in  a  court  of 
general  sessions,  such  persons  may  be  let  to  bail  by  any  judge  of  the 
county  courts  of  the  county  where  such  indictment  was  found. 

QtiwroflcOTs  S  57.  No  ofiicers  other  than  those  specified  in  the  last  section,  shall 
let  to  bail  any  person  indicted  for  any  ofience. 
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S  58.  Whenever  any  person  indicted  for  any  offence,  shall  be  let    art.s. 
to  bail,  the  oflBcer  taking  the  recognizance,  shall  immediately  file  the  ^il^P**^^^ 
same  with  the  clerk  of  the  county  in  which  the  indictment  was  found,  ni^ucc^ 

S  59.  The  clerk  of  any  county  in  which  an  indictment  shall  be  subiMMkuto 
found,  or  any  proceeeding  before  the  general  sessions  shall  be  insti-  toJefenduita. 
tuted,  upon  the  application  of  the  defendant,  without  requiring  any 
fees^  shall  issue  subpcenas  as  well  during  the  sitting  of  any  court,  as 
in  vacation,  for  such  witnesses  as  such  defendant  shall  require,  re- 
siding in  or  out  of  the  county.*^ 

S  60.  If  such  subpoena  be  issued  to  compel  the  attendance  of  any  iiowksMd 
witness  at  any  court  of  general  sessions,  it  shall  be  issued  under  the  ^'" 
seal  of  the  court  of  common  pleas  of  the  county,  shall  be  tested  in  the 
name  of  the  first  or  senior  judge  of  such  county,  and  on  the  day  it  is 
issued ;  and  shall  be  made  returnable  at  any  day  of  the  sitting  of  the 
court  at  which  the  attendance  of  the  witness  shall  be  required. 

S  61.  If  such  subpoena  be  issued  to  compel  the  appearance  of  any  How 
witness  at  any  court  of  oyer  and  terminer,  it  shall  be  issued  under  the  £i^.*^ 
seal  of  such  court,  if  there  be  one ;  anc^  if  there  be  none,  under  the  seal 
of  the  court  of  common  pleas  of  the  county ;  shall  be  tested  in  the 
name  of  the  circuit  judge  of  the  circuit,  on  the  day  it  is  issued ;  and  shall 
be  made  returnable  at  any  day  of  the  sitting  of  the  court  at  which  the 
attendance  of  the  witness  shall  be  required. 

S  62.  The  clerk  of  the  courts  of  oyer  and  terminer  and  general  ses-  q,,  ,„  ^,^. 
.  sions  in  the  city  of  New-Yqrk,  shall,  in  like  manner,  on  the  applica-  ^®'^' 
tion  of  any  person  indicted  in  either  of  such  courts,  issue  subpoenas  in 
the  same  manner  as  herein  before  directed.*^ 

S  63.  The  district  attorney  of  every  county  shall  have  power  to  8ubp»nit  by 
issue  subpoenas  for  witnesses  in  support  of  any  prosecution,  to  appear  t^^S^^' 
at  any  court,  without  the  seal  of  such  court ;  and  every  such  subpoena, 
subscribed  by  the  district  attorney  issuing  the  same,  shall  be  as  valid 
and  effectual,  as  if  the  seal  of  the  court  at  which  any  witness  named 
therein  is  required  to  appear,  had  been  affixed  thereto.'^ 

S  64.  Disobedience  to  every  subpoena  issued  pursuant  to  the  fore-  pi^be-y,- 
going  provisions,  shall  be  punished  in  the  same  manner,  and  upon  the  >u^p«b^ 
like  proceedings,  as  provided  by  law  in  cases  of  subpoenas  returnable 
at  any  circuit  court ;  and  the  person  guilty  of  such  disobedience,  shall 
be  liable  to  the  party  at  whose  instance  such  subpoena  issued,  in  the 
same  manner,  and  to  the  same  extent,  as  in  cases  of  subpoenas  issued 
in  any  civil  suit. 

Z  65.  It  shall  not  be  necessary  to  pay  or  tender  any  fees  whatever.  Few  not  to 
to  any  witness  subpoenaed  on  the  part  of  the  people  of  this  state,  in  ^  ^^"^^"^ 
support  of  any  prosecution,  or  to  any  witness  subpoenaed  on  the  part 
of  any  defendant  in  any  indictment ;  but  such  witness  shall  be  bound 

(31)  1  JR.  L  p.  497,  §  12.    (32)  2  K.  L.  p.  147,  §  10. 
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TITLE  4.  to  attend,  as  if  tbe  fees  allowed  by  law  to  witnesses  in  ciyil 
^"^^^'^^^  been  duly  paid  to  hira. 

conprouis-  S  66.  Where  any  person  shall  be  bound  by  recognizance  to  ^>pe 
SS^^ftodtet  or  shall  be  committed  to  prison,  on  any  charge  for  an  assault  and  batli 
^"^  or  other  misdemeanor,  for  which  the  injured  party  shall  have  a  remc 
by  civil  action,  except  such  offences  as  are  herein  after  specified,  if  i 
injured  party  shall  appear  before  the  magistrate  who  may  have  tal 
the  recognizance  or  made  the  commitment,  or  before  any  judge  of 
county  courts,  and  acknowledge  in  writing  that  he  has  received  sa 
fiu:tion  for  such  injury  and  damage,  such  nuigistrate  or  judge  may, 
his  discretion,  on  payment  of  the  costs  which  have  accrued,  by  an  < 
der  under  his  hand,  discharge  such  recognizance,  or  siq^emde  t 
commitment  of  the  offender ;  and  may  in  like  manner  discharge  ei 
ry  recognizance  which  may  have  been  taken  for  the  appearance 
any  witnesses  in  such  case.** 

Order  for  Aim-     S  67.  E  vory  such  Order  discharging  any  recognizance^  shall  be  fi 

m^ilt^'  ui  the  ofiice  of  the  clerk  of  the  county ;  and  every  such  order  suf 

seding  the  commitment  of  the  o&nder,  shall  be  delivered  to  the  kee 

of  the  jail  where  he  shall  be  confined,  who  shall  inomediately  < 

charge  such  offender  on  the  receipt  thereof. 

comiiroiiuM      5  68.  If  an  indictment  shall  be  found  on  any  suck  diarge,  the 
Mtfo!^'.  jured  party  may  in  like  manner  appear  in  the  court  where  such 
dictment  is  pemling,  and  acknowledge  satisfaction  for  the  injury  ] 
damage  sustained  by  him ;  and  such  court  may,  in  its  discretion, 
payment  of  the  costs  incurred,  order  that  no  fiirther  proceedings 
1^  had  on  such  indictment,  and  may  discharge  the  defendant  therefit)) 

which  order  shall  operate  as  a  perpetual  stay  of  all  further  proce 
ings  on  such  indictment.** 

oiitncMu.      S  69.  The  provisions  of  the  three  last  sections  shall  not  extenc 
**^^'        any  charge  or  indictment  for  any  assault  and  battery  or  other  mii 
meaner,  charged  to  have  been  committed, 

1.  By  or  upon  any  ofiieer  or  minister  of  justice,  whilst  in  the  e 
cution  of  the  duties  of  his  office  r  or, 

2.  Riotously:  or, 
s.  With  an  intent  to  commit  a  felony.** 

Arraifiiiug  S  70.  Upou  any  defendant  being  arraigned  upon  an  indictment 
^!![!^nr  ^^'  ^^^  ^  necessary  to  ask  him  how  he  will  be  tried ;  and  inst 
*^  of  being  required  to  say  whether  he  pleads  guilty  or  not  guilty, 

shall  be  required  to  say  whether  he  demands  a  trial  upon  such  ind 
mcnt  ?  He  may  answer,  that  he  does  require  such  trial ;  and  for 
purpose  of  all  further  proceedings,  such  answer  shall  be  deemed  a 
valent  to  a  plea  of  not  guilty.  If  he  refuses  to  plead  or  answer,  am 
all  cases  where  he  does  not  confess  the  indictment  to  be  true,  a  [ 
of  not  guilty  shall  be  entered  by  the  court ;  and  the  same  proceediii 

(S8)  IR.  L.p.489,f  IS. 
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in  all  respects,  diall  be  bad,  as  if  he  had  pleaded  not  guilty  to  such    a^^-  ^ 
indictment  ^^  v.^V*^/ 

S  71.  No  plea  in  abatement,  or  other  dilatory  plei^  to  an  indict-  Dilatory 
ment,  shall  be  received  by  any  court,  unless  the  party  offering  such 
plea  shall  prove  the  truth  tliereof  by  affidavit,  or  by  some  other  evi- 
dence,'* 

S  72.  Where  any  matter  shall  be  pleaded  to  an  indictment,  as  hav-  Fonifo 
ing  occurred  in  any  other  county  tlian  that  in  which  such  indictment  ^^' 
was  found,  it  shall  be  tried  in  the  same  manner  as  if  it  had  been  al- 
leged to  have  occurred  in  the  county  where  such  plea  is  tendered.** 

S  73.  When  an  issue  of  fact  is  joined  upon  any  indictment,  the  de-  commiMiotti 
fendant  therein  may  apply  to  the  court  in  which  such  indictment  is  '"'^'^'*^*~ 
pending,  for  a  commission  to  examine  any  material  witness  residing 
out  of  this  state,  and  such  court  may  grant  the  same  upon  the  same 
proof,  and  in  the  like  cases,  and  on  similar  terms,  as  provided  by  law 
in  civil  cases ;  and  the  officer  prosecuting  in  behalf  of  this  state,  shall 
be  permitted  to  join  in  such  commission,  and  to  name  witnesses  on 
the  part  of  the  people. 

S  74.  Interrogatories  to  be  annexed  to  such  commission,  shall  be  intanonto- 
settled,  and  such  commission  shall  be  issued,  executed  and  returned,  ^"^^ 
in  the  manner  prescribed  by  law,  in  respect  to  commissions  in  civil 
cases ;  and  the  depositions  taken  thereon  and  returned,  shall  be  read 
in  the  same  cases,  and  with  the  like  effect,  as  in  civil  suits. 

S  75.  After  an  indictment  shall  be  found  against  any  defendant,  he  Examininc 
may  have  witnesses  examined  in  his  behalf,  conditionally,  on  the  or-  ^ISiii^Rnr. 
der  of  a  judge  of  the  court  in  which  the  indictment  is  pending,  in  the 
same  cases,  upon  the  like  notice  to  the  district  attorney,  and  with  the 
like  effect,  in  all  respects,  as  in  civil  suits. 

ARTICLE  THIRD. 

Of  the  Removal  of  Indtctmenta  before  Trial  or  Judgment. 

8xc.  76.  To  what  olBctn  i^lioatioii  for  order  to  bo  made. 

77.  Contents  of  application,  how  TeriSed. 

78.  WhonorderoffOBOfBltobogiaatod. 

79.  Becognisance  to  bo  taken;  ita  eontenta. 

80.  Where  recognisance  to  be  filed  and  order  aerred. 

81.  Certiorari  to  aeasiona  abolished. 

82.  By  what  officers  certiorari  to  oyer  and  terminer  to  be  allowed. 
88.  Becognizanee  to  be  taken;  its  contents. 

84.  Proceedings  after  remoraL 

S  76.  Every  person  against  whom  an  indictment  shall  be  Pending  ^^^i^^^ 
in  any  court  of  general  sessions,  may  apply  to  any  justice  of  the  su-  ^^  ^*  ^^^ 
preme  court,  any  circuit  judge  or  supreme  court  commissioner,  for  an 
order  to  remove  such  indictment  to  the  court  of  oyer  and  terminer  of 
the  county  in  which  the  same  was  found.*^ 

— I  1 1   ^ -    -  —  — ■ -^ — ^ 

CS4)lRL.p.494,§llia.    (86)  lb.  p.  624,  §  2S.    (86)  lb.  p.  498,  §  &    (fOUwsoT 
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TITLE  4.      $  77.  Such  application  thall  set  forth  a  oopjr  of  the  undictnmit,  or 
the  substance  thereof;  the  time  when  it  was  found ;  the  prooeedingi 


a^l^op,  (hereon,  if  any ;  and  the  facts  and  circumstances  rendering  a  removal 
thereof  expedient ;  and  shall  be  yerified  by  affidavit. 

wbn  order  S  78.  The  officer  to  whom  such  application  is  made,  shall  grant  sd 
'^^^"^' order  that  such  indictment  be  removed  to,  and  that  the  defaidaiil 
therein  be  tried  at,  the  next  court  of  oyer  and  terminer  to  be  held  ii 
the  county  where  such  indictment  was  found,  unless  it  shall  iqipeai 
that  the  application  therefor  was  not  made  in  due  season,  or  that  sod 
removal  will  produce  any  injurious  delay,  or  in  any  way  tend  to  pre- 
vent  a  due  prosecution  of  such  indictment. 

luworui-  S  ^9.  Before  granting  any  such  order  to  any  defendant  not  being  in 

imnci,  t  rt-  ^^^^^1  confinement,  such  officer  shall  take  from  such  defendant,  a  recog- 
nizance, with  sufficient  sureties,  in  such  penalty  as  such  officer  shall 
direct,  conditioned,  that  the  person  so  indicted,  shall  appear  at  the  nexl 
court  of  oyer  and  terminer  to  be  held  in  the  county  where  such  indict- 
ment was  found,  and  at  such  other  time  as  such  court  shall  appwnt 
and  if  no  plea  shall  have  been  made  to  such  indictment,  that  he  wQi 
plead  to  the  same ;  and  that  he  will  stand  trial  on  the  issue  joined,  oi 
which  shall  be  joined  thereon,  and  that  he  will  not  depart  such  couri 
of  oyer  and  terminer  without  its  leave.^ 

riiinr  it  and  $  80.  No  such  order  for  the  removal  of  an  indictment,  shall  be  ef 
^'  fectual,  in  the  case  of  any  defendant  not  being  in  actual  confinement 
unless  a  recognizance  taken  as  herein  before  directed,  be  delivered  ai 
the  same  time  with  such  order,  and  be  filed  with  the  clerk  of  the  court ; 
nor  unless  such  order  be  delivered  before  any  judgment  rendered  on 
such  indictment,  and  before  any  juror  shall  be  sworn  to  try  such  in 
diclment.*® 

certionma        ^  81.  No  certioraH  to  remove  any  indictment  from  a  court  of  ge 
m[J!^i^j^    neral  sessions,  before  trial  thereon,  to  the  supreme  court,  or  to  an} 
court  of  oyer  and  terminer,  shall  hereafter  be  allowed. 

Who  to  ai-       S  82.  No  certiorari  to  remove  into  the  supreme  court  any  indict- 

»vtraii«hcr.  moHt  pending  in  a  court  of  oyer  and  terminer,  before  trial  thereon, 

shall  be  efiectual,  unless  allowed  by  a  justice  of  the  supreme  court,  or 

a  circuit  judge ;  and  no  other  officer  shall  have  authori^  to  allow  such 

writ. 

Recogni  S  83.  Beforo  allowing  any  writ  of  certiorari  to  remove  an  indict- 

Mnco  I  if^rc  ^^^^  ^^^^  ^^^  court  of  Oyer  and  terminer,  the  officer  to  whom  appU 

cation  for  such  allowance  shall  be  made,  shall  take  from  the  defendam 
a  recognizance,  with  sufficient  sureties,  and  in  such  penalty  as  sud 
officer  shall  direct,  conditioned,  that  the  defendant  proeecutii^  suet 
certiorari^  will  appear  at  the  return  day/thereof,  in  the  supreme  coorl; 
and  plead  to  such  indictment,  if  issue  be  not  already  joined  thereon ;  and 

(88)  Uwsonsis,  p.  4J»§e. 
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will  not  depart  such  court  without  its  leare ;  and  that  he  will  obey  TrrLB  s. 
the  orders  and  rules  of  such  court,  in  respect  to  the  trial  of  such  in-  ^^"^^^^ 
dictment,  and  the  judgment  and  all  other  proceedings  thereon. 

S  84.  Every  indictment  so  removed,  shall  be  carried  down  for  trial  ProeeedinKs 
at  the  proper  circuit  court,  by  the  district  attorney  of  the  county  in  vai' 
which  the  same  was  found,  in  the  same  manner  in  all  respects,  as  is- 
sues joined  in  the  supreme  court  in  civil  cases,  and  the  same  pro- 
ceedings, so  far  as  they  shall  be  applicable,  shall  be  had  thereon. 


TITLE  V. 

OF  TRIALS  FOR  OFFENCES;  BILLS  OF  EXCEPTION,  AND  OTHER  PRO- 
CEEDINGS INCIDENT  TO  TRIAL. 

Sec.  1.  Ittoes  of  fact  on  indietments,  where  to  be  tried. 
2.  By  what  jaron  to  be  tried. 
3, 4  &  6.  Maimer  of  drawing  jaron  for  trial  of  indietments. 

6.  Penalty  on  juron  timunoned  for  not  attendii^. 

7.  Jory  of  part  alienf  abolished. 

8.  Grand  jurors  who  found  indictment  not  to  be  on  petit  jury. 

9.  What  defendants  entitled  peremptorily  to  challenge  twenty  jurors. 
10  it  11.  Other  challenges  to  jurors  or  to  array. 

12.  Certain  persons  not  to  serre  as  jorors  in  certain  cases. 
18.  Defendants  to  be  present  at  trial  in  person  or  by  attorney,  Ae. 
14.  Prorisions  in  ciyil  cases  eJlended  to  criminal  proeeedings. 
15  &  16.  Proof  necessary  to  conrict  for  treason. 

17.  Proof  necessary  to  sustain  indictments  for  conspiracy. 

18.  Certain  proof  sufficient  on  indictments  finr  n^,  he. 

19.  When  and  how  one  of  seyeral  defendants  to  be  a  witness,  Ac. 

20.  When  defendants  to  be  tried  separately;  when  jointly. 

21.  Defendants  may  file  biDs  of  exceptions;  proceedings. 

22.  Judgment  not  to  be  stayed  thereby,  except,  &c 

23.  How  stayed  in  oyer  and  terminer  by  certificate  of  certain  officers. 
24  &  25.  How  stayed  in  courts  of  general  sessions. 

26.  When  and  how  defendant  may  be  let  to  bail. 

27.  Duty  of  district  attorney  to  obtain  judgment  of  supreme  court. 
2S,  29  li  30.  Prisoners  under  indictment,  when  to  be 


S  1.  All  issues  of  fact  joined  upon  any  indictment,  shall  be  tried  piaeeartr«i 
by  a  jury,  in  the  county  where  such  indictment  was  found,  unless  for  ronr''**^** 
special  causes  the  supreme  court  shall  order  an  indictment  removed 
into  that  court  to  be  tried  in  some  other  county. 

S  2.  Such  trials  shall  be  had  by  jurors  drawn,  summoned  and  re-Drawmgjai 
turned  in  the  manner  prescribed  by  law ;  and  where  any  court  of  oyer  "**' 
and  terminer  shall  be  held  at  the  same  time  with  any  circuit  court, 
the  jurors  returned  for  such  circuit  court,  shall  be  the  jurors  for  such 
oyer  and  terminer ;  and  the  jurors  returned  for  any  court  of  common 
pleas,  shall  be  the  jurors  f</r  the  court  of  general  sessions  appointed  to 
be  held  at  the  same  time. 

S  8.  When  twenty-four  jurors  duly  drawn  and  summoned,  do  notBaitotstobe 
appear,  or  when  by  reason  of  there  being  one  or  more  juries  impan-  *"  ****^ 
nelled,  or  in  consequence  of  jurors  being  set  aside,  or  for  any  other 
reason,  there  shall  not  remain  twenty-four  ballots  containing  the 
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[no*.  IT. 


How  to  he 
•ummuiMNl. 


Drawing  in 
other  ca«e«. 


Penalty  for 
Dun*aUviiil- 
anre. 


Jury  or  part 
aliens. 


out  lo  t>e  on 
jury 


TiTLB  s.  names  of  jarors  then  attending,  the  court  diall  order  die  aheriff  lo 
sammon  from  the  by-standera  or  from  the  county  at  laige,  ao  mnf 
persons  qualified  to  serve  as  jurors,  as  shall  be  neceamy  to  make  it 
least  twenty-four  jurors,  from  whom  a  jury  for  the  trial  of  the  indict- 
ment may  be  selected. 

S  4.  The  names  of  the  persons  so  summoned  by  the  aherifi^  ibiD 
be  written  on  distinct  pieces  of  paper,  shdl  be  rolled  or  folded  each  m 
the  same  mamier  as  near  as  may  be,  and  shall  be  deposited  with  the 
ballots  remaining  undrawn,  if  any  there  be,  or  in  a  sufficient  box  by 
themselves,  if  there  be  no  undrawn  ballots,  from  which  a  jury  shall 
be  drawn. 

S  5.  In  all  other  cases,  the  jury  for  the  trial  of  any  indictment,  shall 
be  drawn  in  the  same  manner  as  prescribed  by  law,  for  the  trial  of 
issues  of  fact  in  civil  cases. 

S  6.  Every  person  summoned  by  order  of  the  court,  as  a  juror, 
shall  be  liable  to  the  same  penalties  for  disobedience  or  Delect,  as  in 
civil  cases,  which  shall  be  collected  and  applied  in  the  same  manner. 

S  7.  No  alien  shall  be  entitled  to  a  jury  of  part  aliens  or  strangers, 
for  the  trial  of  any  indictment  whatever. 

orand  jurori  S  8.  No  porson  who  was  a  member  of  the  grand  jury  or  inquest  bf 
which  any  indictment  shall  have  been  found,  shall  serve  as  a  petit 
juror  for  the  trial  of  such  indictment,  if  he  be  challenged  for  that  cause 
by  the  accused.*® 

S  9.  Every  person  arraigned  and  put  on  his  trial  for  any  oflence 
punishable  with  death,  or  with  imprisonment  in  a  state  prison  ten  yean 
or  any  longer  time,  shall  be  entitled  peremptorily  to  challenge  twenty 
of  the  persons  drawn  as  jurors  for  such  trial  and  no  more. 

S  10.  Every  such  person,  and  every  person  indicted  for  any  oflfence, 
shall  be  entitled  to  the  same  challenges  as  are  allowed  in  civil  cases, 
either  to  the  array  of  jurors,  or  to  individual  jurors. 

S  W.  The  attorney-general,  or  district  attorney  prosecuting  for  the 
people  of  this  state,  shall  be  entitled  to  the  same  challenges  in  behalf 
of  this  state,  either  to  the  array  or  to  individual  jurors,  as  are  allowed 
to  parties  in  civil  cases ;  and  the  same  proceedings  shall  be  had  thereon 
as  in  civil  actions. 

S  12.  Persons  of  any  religious  denomination,  whose  opinioDB  are 
such  as  to  preclude  them  from  finding  any  defendant  guilty  of  an  of> 
fence  punishable  with  death,  shall  not  be  compelled  or  allowed  to  serfs 
as  jurors  on  the  trial  of  an  indictment  for  any  oflfence  punishable  with 
death.^® 

S  13.  No  person  indicted  for  any  felony,  can  be  tried,  unless  be 

>  be  iiro«>nt,  y^  personally  present  during  such  trial ;  nor  can  any  person  indided 

for  any  other  offence  be  tried,  unless  he  be  present  either  personaUfi 

(89)  1  R.  L.  p.  49S,  §  10.    (40)  n».  p.  88fi»  §  SS. 
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transcript  of  the  indictment,  bill  of  exceptions  and  the  certificate  stay-    art.  i. 
ing  judgment. 
S  28.  If  any  prisoner  indicted  for  any  offence  triable  in  the  court  of  Neglect  to 

•  1  •"■  '•  1  •ii.li>!.  *'y  priionen 

general  sessions,  and  committed  to  prison,  whose  trial  snail  not  have  atie««wiw. 
been  postponed  at  his  instance,  shall  not  be  brought  to  trial  before  the 
end  of  the  next  term  of  the  court  of  general  sessions  which  shall  be 
held  in  the  county  in  which  he  is  imprisoned,  after  such  indictment 
found,  he  shall  be  entitled  to  be  discharged,  so  far  as  relates  to  the  of- 
fence for  which  he  was  committed.^ 

S  S9.  If  any  prisoner  indicted  for  any  offence  not  triable  in  a  court  lu  at  oyer 
of  general  sessions,  but  which  may  be  tried  in  a  court  of  oyer  and  ter- 
miner and  committed  to  prison,  whose  trial  shall  not  have  been  post- 
poned at  his  instance,  shall  not  be  brought  to  trial  before  the  end  of 
the  next  court  of  oyer  and  terminer  which  shall  be  held  in  the  coun- 
ty in  which  he  is  imprisoned,  after  such  indictment  found,  he  shall  be 
entitled  to  be  discharged,  so  fiur  as  relates  to  the  offence  for  which  he 
was  committed,'** 

S  30.  If  satisfactory  cause  shall  be  shown  by  the  district  attorney,  when  pri 
to  any  court  to  which  application  shall  be  made  under  either  of  the  S^SSd^/ 
two  last  sections,  for  detaining  such  prisoner  in  custody  or  upon  bail, 
until  the  sitting  of  the  next  court  in  which  he  may  be  tried,  the  court 
shall  remand  such  prisoner,  or  'shall  hold  him  to  bail,  as  the  case  may 
require.*' 


TITLE  VI. 

or  JUDGMENTS ;   THE  MODE  OF  ENFORCING  THEM,  AND  OF  WRITS 

OF  ERROR  THEREON. 

Art.  1.— Of  judgments;  the  evidence  thereof,  and  the  mode  of  enforcing  them. 
Art.  2. — Of  writs  of  error  on  judgments,  and  certioraries  in  criminal  caies. 

ARTICLE  FIRST. 

Of  Judgment ;  the  Evidence  thereof  and  the  Mode  of  enforcing 

thetn. 

Ssc.  1.  Power  of  courts  to  require  turetj  of  the  peace,  &c.  from  couTicts. 
2  &  8.  When  recognizance  to  be  deemed  broken  ;  proceedings  thereon. 
4.  Making  up  records  of  judgment  at  instance  of  defendant 
5  &  6.  Judgments  of  court  to  be  fully  entered  in  minutes. 
7.  Transcripts  of  conyictions  to  be  seat  to  teeretaiy  of  state. 
8  &  9-  To  be  filed;  in  what  cates  to  be  eridence. 

10.  When  copy  of  minutes  of  court  and  of  indictment  to  be  eyldenee  of  conriction. 

11.  Anthoritjof  sheriff  to  execute  sentence  of  infprisonment  in  oountj  jaO. 

12.  lb.  to  convey  convict  to  state  prison;  how  to  be  executed. 
18.  Authority  of  sheriff  in  requiring  assistance. 

$  1.  Every  court  of  criminal  jurisdiction,  before  which  any  person  saratyofthe 
shall  be  convicted  of  any  criminal  offence,  not  punishable  with  death  KSwetS**  ^^ 
or  imprisonment  in  the  state  prison,  shall  have  power,  in  addition  to 

(43)  IB.L.p.886, 
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TITLE  c  gQdi  ienteooe  as  inaj  be  prescribed  or  authorised  bj  law,  to  leqp 
such  person  to  gire  securitj  to  keep  the  peace,  or  to  be  of  good 
haTMNir,  or  both,  ibr  way  term  not  exoeediiig  two  years,  or  to  st 
committed  mitii  such  securitj  be  giTen.  But  this  section  shall 
extend  to  conrictions  ibr  writing  or  publishing  any  libel;  nor  i 
any  such  security  be  hereafter  required  by  any  court,  upon 
complaint,  prosecution  or  couTiction,  for  acy  such  writing  or  ] 


Cor- 


l«ewit  <f 


EatoriBf 

jlKiglD«lit  io 
■MIUltM. 


Statement  nf 
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S  2.  No  recognizance  given  under  the  last  section,  shall  be  de 
ed  to  be  broken,  unless  the  principal  therein  be  convicted  of  some 
fence  amounting  in  judgment  of  law,  to  a  breach  of  such  recognizai 

$9.  The  same  proceedings  for  the  collection  of  such  recognizai 
when  forfeited,  shall  be  had  as  are  prescribed  in  the  first  l^tle  oft 
Chapter,  in  relation  to  recognizances  to  keep  the  peace. 

S  4.  Whenever  a  defendant  who  shall  have  been  acquitted  or  < 
victed  upon  any  indictment,  shall  require  the  district  attorney  to  ni 
up  a  record  of  the  judgment,  it  shall  be  his  dutj  to  do  so,  on  being  ] 
the  fees  allowed  by  law  for  such  service ;  and  if  such  district  al 
ney  shall  neglect  for  ten  days  after  being  so  required,  to  niak< 
such  record,  such  defendant  may  himself  cause  the  same  to  be  n 
up,  signed  and  filed. 

S  5.  Whenever  a  judgment  upon  any  conviction  riiall  be  rendi 
in  any  court,  it  shall  be  the  duty  of  the  clerk  thereof  to  enter  i 
judgment  fully  in  his  minutes,  stating  briefly  the  oftooe  for  wl 
such  conviction  shall  have  been  had ;  and  the  court  shall  inspect  s 
entries  and  conform  them  to  the  facts. 

S  6.  It  shall  be  the  duty  of  the  district  attorney,  upon  being 
quired  by  the  clerk,  to  prepare  for  him  a  stetement  of  the  oflknc 
which  any  person  shall  be  convicted,  as  the  same  is  charged  in 
indictment,  to  be  entered  in  the  minutes  of  such  clerk ;  but  the  o 
shall  inspect  the  same  and  conform  it  to  the  indictment. 

S  7.  Within  ten  days  after  the  adjournment  of  any  court  at  wl 
any  conviction  for  offences  shall  have  been  had,  the  clerk  thereof  s 
make  out  and  certify  a  transcript  of  the  entries  in  his  minutes,  of 
such  convictions  and  the  sentences  thereon ;  and  shall  transmit 
same  by  mail  to  the  secretory  of  state ;  and  for  any  n^lect  to  c 
ply  with  this  provision,  such  clerk  sliall  forfeit  fifty  dollars  to  the 
of  the  people  of  this  stete. 

S  8.  The  secretory  of  stote  shall  file  such  transcripts,  an^d 
ever  required,  by  the  attorney-general  or  district  attorney  of  an^ 
ty,  shall  furnish  an  exeniplification  of  any  such  transcript  or  of  a 
thereof,  under  the  seal  of  his  office,  without  charging  any  fees  tfa 
for :  which  exemplification  shall  be  sufficient  evidence  on  the  trii 
any  person  for  a  second  or  subsequent  offence,  of  the  convictioo  id 
in  such  transcript. 
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S  9.  But  neither  such  transcript,  not  the  exemplification  thereof,   art.  s. 
diall  in  anj  other  case,  be  evidence  of  such  conyiction.  wbenno^^ 

S  10,  A  copy  of  the  minute  of  any  conviction,  with  the  sentence  r***'***'^ 
of  the  court  thereon,  entered  by  the  clerk  of  any  court,  duly  certified  eonnettoos. 
by  the  clerk  in  whose  custody  such  minutes  shall  be,  under  his  offi- 
cial seal,  together  with  a  copy  of  the  indictment  on  which  such  con- 
viction shall  have  been  had,  certified  in  the  same  manner,  shall  be 
evidence  in  all  courts  and  places  of  such  conviction,  in  all  cases  in 
which  it  shall  appear  by  the  certificate  of  the  clerk,  or  otherwise,  that 
no  record  of  die  judgment  on  such  conviction,  has  been  signed  and  filed. 

S  11.  Whenever  a  sentence  of  imprisonment  in  a  county  jail  riiall  copy  or  mi- 
be  pronounced  upon  any  person  convicted  of  any  oflbnce,  the  clerk JhIa'*^ 
of  die  court  shall,  as  soon  as  may  be,  make  out  and  deliver  to  the 
sherifi*  of  the  county,  a  transcript  of  the  entry  of  such  conviction,  in 
the  minutes  of  the  court,  and  of  the  sentence  thereupon,  duly  certi- 
fied by  such  clerk ;  which  shall  be  a  sufficient  authority  to  such  she- 
riff to  execute  such  i^ntence,  and  he  shall  execute  the  same  accord-    ' 
ingly- 

$  12.  When  any  convict  shall  be  sentenced  to  imprisonment  in  a  ib.MiT7iaf 
state  prison,  the  clerk  of  the  court  in  which  such  sentence  shall  be  pass-  Su!?S^ 
ed,  shall  forthwith  deliver  a  certified  copy  thereof  to  the  sfaerifi'c^  the 
county,  who  shall,  without  delay,  either  in  person,  or  by  a  general 
and  usual  deputy,  cause  such  convict  to  be  transported  to  the  proper 
prison,  and  delivered  to  the  keeper  thereof.^^ 

S  IS.  Such  sherifi*,^or  deputy,  whilst- conveying  a  convict  to  the^^^^^^y^ii 
proper  prison,  shall  have  the  same  power  and  the  like  authority  to ''**"'' 
require  the  assistance  of  any  citizen  of  this  state,  in  securing  such 
convict,  and  retaking  him,  if  he  shall  escape,  as  if  such  sheriff  were 
in  the  county  for  which  he  was  elected ;  and  all  persons  who  shall 
refuse  or  neglect  to  assist  such  sheriff,  when  required,  shall  be  liable 
to  the  saQie  pendties  as  if  such  sheriff  were  in  his  own  county/^ 

ARTICLE  SECOND. 

0/  Writs  of  Error  an  Judgments^  and  Certiararies  in  Criminal 

Cases. 

Sec.  14.  Writs  of  error  on  coBTiction  for  capital  oiTeBeef,  how  allowed. 
16.  Writs  of  error  in  all  other  eaaes,  are  writs  of  right. 

16.  Whenonly  toopenteasastay  ofpiocaediBgi. 

17.  Writ  when  filed,  certificate  of  filing,  &c. 

18.  How  defendant  to  be  kept  on  writ  being  allowed,  &c. 

19.  When  and  how  defendant  may  be  let  to  balL 
20  to  28.  Return  to  writ,  proceedings  thereon. 

24.  Jodgment  of  snpreme  conrt  on  affirmance  or  rerersal. 

26.  Proceedings  on  certiorari,  in  case  of  decisioM  affdnst  exceptions  tafcen> 

26.  Proceedings  if  new  trial  be  ordered. 

27.  Proceedings  against  defendant  not  appearing  at  new  trial,  J^e. 

2B.  Pewerof  s«prenMooiirttoreMaadiadMtmaata,lke«atC9rara&dtcnuDer. 
■  .1         .■■  ■■  ■■■■i         ■  .  .^ 

(44)lRL.p.S78,«16A17. 
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TITLE  ft.  sadi  sentence  as  may  be  prescribed  or  antbcMrised  by  law,  to  rapuie 
such  person  to  give  security  to  keep  the  peace,  or  to  be  of  good  be- 
haviour, or  both,  for  any  term  not  exceeding  two  years,  or  to  stand 
committed  until  such  security  be  giyen.  But  this  aectioo  shall  not 
extend  to  convictions  for  writing  or  publishing  any  libel;  nw  ahdl 
any  such  security  be  hereafter  required  by  any  court,  upon  any 
complaint,  prosecution  or  conyiction,  for  «Cy  auch  writing  or  pub- 
lishing. 

S  2.  No  recognizance  given  under  the  last  section,  dudl  be  deem- 
ed to  be  broken,  unless  the  principal  therein  be  convicted  of  some  ct- 
fence  amounting  in  judgment  of  law,  to  a  breach  of  such'  recognizance. 

$9.  The  same  proceedings  for  the  collection  of  such  recognizance 
when  forfeited,  shall  be  had  as  are  prescribed  in  the  first  Titk  of  thif 
Chapter,  in  relation  to  recognizances  to  keep  the  peace, 

S  4.  Whenever  a  defendant  who  shall  have  been  acquitted  or  con- 
victed upon  any  indictment,  shall  require  the  dbtrict  attorney  to  make 
up  a  ream]  of  the  judgment,  it  shall  be  his  duty  to  do  ao,  on  being  paid 
the  fees  allowed  by  law  for  such  service ;  and  if  such  district  attor- 
ney shall  neglect  for  ten  days  after  being  so  required,  to  make  up 
such  record,  such  defendant  may  himself  cause  the  same  to  be  made 
up,  signed  and  filed. 

S  5.  Whenever  a  judgment  upon  any  conviction  riiall  be  rendered 
in  any  court,  it  shall  be  the  duty  of  the  clerk  thereof  to  enter  such 
judgment  fully  in  his  minutes,  stating  briefly  the  oflenoe  for  which 
such  conviction  shall  have  been  had ;  and  the  court  shall  inspect  such 
entries  and  conform  them  to  the  facts. 

S  6.  It  shall  be  the  duty  of  the  district  attorney,  upon  being  re- 
quired by  the  clerk,  to  prepare  for  him  a  statement  of  the  dSence  of 
which  any  person  shall  be  convicted,  as  the  same  is  chaiged  in  the 
indictment,  to  be  entered  in  the  minutes  of  such  clerk ;  but  the  court 
shall  inspect  the  same  and  conform  it  to  the  indictment. 

S  7.  Within  ten  days  after  the  adjournment  of  any  court  at  which 
any  conviction  for  offences  shall  have  been  had,  the  clerk  thereof  shall 
make  out  and  certify  a  transcript  of  the  entries  in  his  minutes,  of  all 
such  convictions  and  the  sentences  thereon ;  and  shall  transmit  the 
same  by  mail  to  the  secretary  of  state ;  and  for  any  neglect  to  com- 
ply with  this  provision,  such  clerk  sliall  forfeit  fifty  ddlars  to  the  uie 
of  the  people  of  this  state. 

S  8.  The  secretary  of  state  shall  file  such  transcripts,  an(U|Eben- 
ever  required,  by  the  attorney-general  or  district  attorney  of  an^wn- 
ty,  shall  furnish  an  exemplification  of  any  such  transcript  or  of  a  ptft 
thereof,  under  the  seal  of  his  office,  without  charging  any  fees  there- 
for :  which  exemplification  shall  be  sufficient  evidence  on  the  trial  of 
any  person  for  a  second  or  subsequent  offence,  of  the  conviction  stated 
in  such  transcript. 


Enterisf 
jurifioeiit  io 
minutM. 


Statamei  it  nf 
oflenr«  by 
di«irir.t  ai- 
twroey* 


TranwripU 
to  stf^retary 
of  itaie. 


Coi 

tu  M  eYi 

4«ne« 


when 


cnuB.  n.1         THE  STATE  OF  NEW-TORK.  780 

S  9.  But  neither  such  transcript,  not  the  exemplification  thereof,   art.  s. 
shall  in  any  other  case,  be  evidence  of  such  conyiction.  )!frf^ 

*  vton  not 

S  10.  A  copy  of  the  minute  of  any  conviction,  with  the  ■®'*^**ce  ^^^^ 
of  the  court  there<»i,  entered  by  the  clerk  of  any  court,  duly  certified  eoonetion. 
by  the  clerk  in  whose  custody  such  minutes  shall  be,  under  his  offi- 
cial seal,  together  with  a  copy  of  the  indictment  on  which  such  con- 
viction shall  have  been  had,  certified  in  the  same  manner,  shall  be 
evidence  in  all  courts  and  places  of  such  conviction,  in  all  cases  in 
which  it  shall  appear  by  the  certificate  of  the  clerk,  or  otherwise,  that 
no  record  of  die  judgment  on  such  conviction,  has  been  signed  and  filed. 

S  11-  Whenever  a  sentence  of  imprisonment  in  a  county  jail  shall  copjormi. 
be  pronounced  upon  any  person  convicted  of  any  oflbnce,  the  clerk  iliS^*^ 
of  the  court  shall,  as  soon  as  may  be,  make  out  and  deliver  to  the 
aherifi*  of  the  county,  a  transcript  of  the  entry  of  such  conviction,  in 
the  minutes  of  the  court,  and  of  the  sentence  thereupon,  duly  certi- 
fied by  such  derk ;  which  shall  be  a  sufficient  authority  to  such  she- 
riff to  execute  such  sentence,  and  he  shall  execute  the  same  accord-    ' 
ingly. 

9  12.  When  any  convict  shall  be  sentenced  to  imprisonment  in  a  ib.MRyii« 
state  prison,  the  clerk  of  the  court  in  which  such  sentence  shall  be  pass-  SSS^S^ 
ed,  shall  forthwith  deliver  a  certified  copy  thereof  to  the  sheriff  rf  the 
county,  D^  shall,  without  delay,  either  in  person,  or  by  a  general 
and  usual  deputy,  cause  such  convict  to  be  transported  to  the  proper 
prison,  and  delivered  to  the  keeper  thereof.^^ 

S  IS.  Such  sheriff,  ^or  deputy,  whilst- conveying  a  convict  to  the^^^,,^^^ 
proper  prison,  shall  have  the  same  power  and  the  like  authority  to****^* 
require  the  assistance  of  any  citizen  of  this  state,  in  securing  such 
(xmvict,  and  retaking  him,  if  he  shall  escape,  as  if  such  sheriff  were 
in  the  county  for  which  he  was  elected ;  and  all  persons  who  shall 
refuse  or  neglect  to  assist  such  sheriff,  when  required,  shall  be  liable 
to  the  saQie  penalties  as  if  such  sheriff  were  in  his  own  county.^^ 

ARTICLE  SECOND. 

Of  Writs  of  Error  on  Judgments^  and  Certioraries  in  Criminal 

Cases. 

Sec.  14.  Writs  of  error  on  coBTiction  for  capital  offimcat,  how  allowed. 

15.  Writs  of  error  in  all  other  eases,  are  writs  of  right. 

16.  Whenonly  toopenteasaitayofprocaediBgi. 

17.  Writ  when  filed,  certificate  of  filing,  J^e. 

18.  How  defendant  to  be  kept  on  writ  being  aUowad,  k,c. 

19.  When  and  how  defendant  maj  be  let  to  baiL 
20  to  28.  Return  to  writ,  proceedings  thereon. 

24.  Jndgment  of  supreme  court  on  affirmance  or  raTcnal. 

26.  Proceedings  on  caitiorari,  in  case  of  decision  i^gainst  exceptions  taken, 

26.  Proceedings  if  new  trial  be  ordered. 

27.  Proceedings  against  defendant  not  appearing  at  new  trial,  J^e. 

as.  Power  ot  snprema  court  to  remand  ipdictmants,  kt*  at  cyar  aad  tawuBer. 


(44)  IRL.  p.  275,  §16 1^17. 
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T1TI.R  &      S  14.  Writs  of  error  a|xm  judgments  rendered  on  any  ii 
^'^"^^'^^  for  a  capital  ofience,  shall  not  issue  unless  allowed  bj  the  chanoelkr, 
lOTiaaiptei  OT  ono  of  the  justices  of  the  supreme  court,  or  a  circuit  judge,  upoa 
^"'^         notice  giyen  to  the  attorney-general,  or  to  the  district  attorney  of  the 
county  where  the  conviction  shall  have  been  had;  and  no  other  offi- 
cer than  such  as  are  herein  enumerated,  shall  be  empowered  to  aUow 
such  writs.^* 

S  15«  In  all  other  cases,  writs  of  error  upon  any  final  judgment 
rendered  upon  any  indictment,  are  writs  of  right,  and  issue  of  coarse, 
in  vacation  as  well  as  in  term,  out  of  the  court  in  which  by  kw  tb^ 
may  be  made  retumable.^^ 

wfaMUittay  S  16.  But  no  such  writ  of  error  shall  stay  or  delay  the  execution 
of  such  judgment,  or  of  sentence  thereon,  unless  the  same  shall  be  al- 
lowed by  a  justice  of  the  supreme  court,  or  by  a  circuit  judge,  with 
an  express  direction  therein,  that  the  same  is  to  operate  as  a  stay  of 
proceedings  on  the  judgment  upon  which  such  writ  shall  be  broi^^ 

S  17.  Such  writ,  when  so  allowed,  shall  be  filed  with  the  clerk  of 
the  court  in  which  the  judgment  was  rendered,  who  shall  furnish  to 
the  party  filing  the  same,  a  certificate  of  the  filing  thereof,  together 
with  a  copy  of  the  allowance. 

S  18.  If  the  defendant  in  the  indictment,  for  the  removal  of  which 
such  writ  of  error  shall  be  allowed,  be  in  the  custody  of  the  riierifi'of 
the  county,  and  such  allowance  direct  a  stay  of  proceedings  on  the 
judgment,  it  shall  be  the  duty  of  such  sherifl^,  upon  being  served  with 
the  clerk's  certificate  of  such  writ  being  filed,  and  a  copy  of  the  al- 
lowance of  such  writ,  to  keep  such  defendant  in  his  custody,  without 
executing  the  sentence  which  may  have  been- passeil  upon  such  in- 
dictment, and  to  detain  such  defendant  to  abide  such  judgment  as  may 
be  rendered  upon  such  writ  of  error. 

S  19.  If  the  ofience  charged  in  the  indictment,  for  the  removal  of 
which  such  writ  of  error  shall  be  allowed,  be  punishable  by  imprison- 
ment in  a  state  prison  or  in  a  county  jail,  any  officer  herein  autbo^ 
ised  to  allow  such  writ  of  error,  may  allow  a  writ  of  habeas  ccrpuij 
to  bring  before  him  the  defendant  in  such  indictment ;  and  may  there- 
upon let  him  to  bail,  upon  a  recognizance  with  sufficient  sureties, 
conditioned  that  such  defendant  shall  appear  in  the  supreme  court  to 
receive  judgment  on  such  writ  of  error,  or  in  the  court  in  which  the 
trial  on  such  indictment  shall  have  been  had,  at  such  time  and  place  as 
the  supreme  court  shall  direct,  and  that  he  will  obey  every  order  and 
judgment  which  the  sui)reme  court  shall  make  in  tJie  premises. 

S  20.  Upon  any  writ  of  error  being  filed,  whirh  shall  operate  as  a 
stay  of  proceedings,  it  shall  be  the  duty  of  the  clerk  of  the  court  to 
make  a  return  thereto  without  delay,  containing  a  transcript  of  tbe 


Lattinf  him 
to  bail. 


R«turD  to 
writ. 


(45)  1  R.  L.  p.  148,  §  1. 


muv. n]  THE  STATE  OF  NEW-YORK.  "Uli 

indictment,,  bill  of  exceptions,  and  judgment  of  tbe  court,  certified  hy    art.  s. 
the  clerk  thereof.  v.^V*^/ 

S  21.  The  district  attorney  of  the  county  shall  bring  on  for  argu-  JJlJ^/JJ^S^ 
ment,  as  soon  as  practicable,  the  return  to  such  writ  of  error,  and  the  ^'mu. 
return  to  any  writ  of  certiorari  issued  by  him  according  to  the  pro-' 
Tisions  of  the  fifth  Title  of  this  Chapter,  in  cases  where  judgment  on 
an  indictment  shall  be  stayed ;  and  it  shall  also  be  competent  for  the 
defendant  in  any  indictment  removed  by  writ  of  error,  or  by  certiora- 
ri^ as  herein  provided,  to  notice  and  bring  on  fer  argument  the  return 
to  any  such  writ. 

S  22.  If  an  attorney  shall  have  appeared  for  the  defendant  in  any  ^j^^JjJJjf^"" 
indictment  so  removed  by  writ  of  error,  or  by  certiorari^  by  giving 
notice  of  his  appearance  to  the  district  attorney,  within  ten  days  after 
the  filing  such  writ  of  error,  or  within  ten  days  after  filing  the  certifi- 
cate staying  proceedings,  notice  of  argument  thereon,  may  be  served 
on  such  attorney,  by  the  district  attorney,  as  in  other  cases.  If  no 
attorney  shall  have  so  appeared,  such  notice  shall  be  served  personal- 
ly on  the  defendant,  if  he  be  in  custody ;  and  if  he  be  not  in  custody, 
it  may  be  served  by  affixing  the  same  in  the  office  of  a  clerk  of  the 
supreme  court. 

S  23.  No  assignment  of  errors,  or  joinder  in  error,  shall  be  neces-  Court  how  to 
lEsary  upon  any  writ  of  error  or  certiorari  issued  pursuant  to  the  fore- 
going provisions;  but  the  court  shall  proceed  [on  the  return  thereto, 
and  render  judgment  upon  the,  record  before  them. 

S  24.  If  the  supreme  court  shall  affirm  such  judgment,  it  shall  di-  Judgment. 
rect  the  sentence  pronounced  to  be  executed,  and  the  same  shall  be 
executed  accordingly.  If  the  supreme  court  shall  reverse  the  judg- 
ment rendered,  it  shall  either  direct  a  new  trial,  or  that  the  defen- 
dant be  absolutely  discharged,  according  to  the  circumstances  of  the 
case. 

S  25.  If,  upon  the  return  to  any  certiorari  removing  an  indict- ib.  on  eertio- 
ment  upon  which  judgment  shall  have  been  stayed,  the  supreme  court  "^ 
shall  decide  against  the  exceptions  taken,  it  shall  either  proceed  to 
render  judgment  and  pronounce  sentence  against  the  defendant,  or 
shall  remit  the  proceedings  to  the  court  in  which  the  trial  shall  have 
been  had,  with  directions  to  proceed  and  render  judgment. 

S  26.  If  a  new  trial  be  ordered  by  the  supreme  court,  as  above  New  tri«i. 
provided,  the  same  shall  be  had  in  the  court  in  which  the  indictment 
was  first  tried. 

S  27.  If  a  defendant  in  any  indictment  shall  have  been  let  to  Defendant 
bail,  after  the  bringing  of  any  writ  of  error,  or  after  the  staying  of  any  u^.' 
-  judgment,  as  herein  provided,  and  shall  neglect  to  appear  at  any  new 
trial  that  may  have  been  ordered,  or  to  appear  and  receive  judgment, 
the  court  authorised  to  render  suob  judgment,  or  in  which  such  new 
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T1TLE7.  trial  shall  have  h&en  directed,  may  caoae  audi  defendant  to  be  am 
ed,  in  the  same  manner  as  upon  the  finding  of  an  indictment,  i 
may  forfeit  his  recognizance,  and  direct  the  same  to  be  proaeculed 

S  S8.  Whenever  any  indictment  shall  be  removed  into  Ae 
preme  court,  or  any  person  indicted  shall  be  brought  into  that  oo 
by  habeas  earpuM^  the  justices  thereof  may  remand  audi  person  \ 
such  indictment  to  the  proper  county,  where  such  indictment  ma; 
tried ;  and  the  court  of  oyer  and  terminer,  or  court  of  general  i 
sions  to  which  any  indictment  shall  be  so  remanded,  shall  pioc 

j  thereon  in  the  same  manner  as  if  such  indictment  had  not  iMBen 

\  moved  into  the  supreme  court.^* 

I 
li 


TITLE  VII. 

SPECIAL  PROCEEDINGS  IN  CRIMINAL  CASES ;  AND  MtSCELLANEI 
PROVISIONS  RESPECTING  CRIMINAL  PROCEEDINGS. 

Art.  I.^Of  coronen^ioquefts. 

Art.  td — Of  the  onUawry  of  penoni  conncttd  of  treRton. 

Art.  3. — MitceUmneout  pcoviiioM  retptcting  crimiDRl  procMdiRfk 

ARTICUB  F1R8T. 

Of  Caraner$*  InqtiesU. 


Sbc.  1.  CtwinwMdietWMr  iiteWMJttryofinqRity. 
S.  WlieaaBdhowjoiytobeawon. 

8  J^  4.  WitnetMt  how  eompeDed  to  attend;  iome  mxgten  tohe  edDed. 
S.  InqmUitioabjJRryhoirlobeaMde;  HeeoBtflBte. 
6  &  7.  Proeeedingi  bj  coroDer  if  eny  oiTenee  be  found. 

8.  Testimony  of  witnessei  to  be  written  and  tnnnnitted  to  eovt. 

9.  When  certnin  ogcew  in  NeW"Yotk  mny  mbtmtt  datim  of  iwigf. 

wbMjaryio     $  1.  Whenever  any  coroner  shall  receive  notice  that  any  per 
•4*  has  been  slain,  or  has  suddenly  died,  or  has  been  dangerously  won 

ed,  it  shall  be  the  duty  of  such  coroner  to  go  to  the  place  where  s 
person  shall  be,  and  forthwith  to  summon  not  less  than  sixteen, 
more  than  twenty-three  persons,  qualified  by  law  to  serve  as  jur 
and  not  exempt  from  such  service,  to  appear  before  such  coroner  £> 
with,  at  such  place  as  he  shall  appoint,  to  make  inquisition  cona 
ing  such  death  or  wounding.^''^ 

swtariiig  ja.     S  2.  Whenever  twelve  or  more  of  the  jury  shall  appear,  they  d 
^'  be  sworn  by  the  coroner,  to  inquire  how  and  in  what  manner,  i 

when  and  where,  such  person  came  to  his  death,  or  was  wouik 
(as  the  case  may  be,)  and  who  such  person  was,  and  into  all  the 
cumstances  attending  such  death  or  wounding ;  and  to  make  a  I 
inquisition,  according  to  the  evidence  offered  to  them,  or  arising  i 
the  inspection  of  the  body. 

sobpoM  for      S  8.  The  coroner  shall  have  power  to  issue  sulqpcenaa  fiir  witn 
es,  returnable,  either  forthwith  or  at  such  time  and  place  as  he  d 

(46)lRL.p.«^$7.    (47)Ih.p.l8D,§l. 
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appoint  therein ;  and  it  shall  be  the  duty  of  the  coroner  to  cause  some   abt.  % 
surgeon  or  physician  to  be  subpoenaed  to  appear  as  a  witness  upon  the  ''^^^'^^ 
taking  of  such  inquest. 

S  4.  Every  person  served  with  any  such  subpoena,  shall  be  liable  How  tafim- 
to  the  sanoe  penalties  for  disobedience  thereto,  and  his  attendance  may 
be  enforced  in  like  manner  as  upon  subpoenas  issued  in  justices' 
courts. 

S  5.  The  jury  upon  the  inspection  of  the  body  of  the  person  dead,  inqauiUonof 
or  wounded,  and  after  hearing  the  testimony,  shall  deliver  to  the  co-^"^* 
nmer  their  inquisition  in  writing,  to  be  signed  by  them,  ih  which  they 
shall  find  and  certify  how  and  in  what  manner,  and  when  and  where, 
the  person  so  dead  or  wounded,  came  to  Jiis  death  or  was  wounded, 
(as  the  case  may  be,)  and  who  such  person  was;  and  all  the  cir- 
cumstances attending  such  death  or  wounding,  and  who  were  guilty 
thereof,  either  as  principal  or  accessary,  and  in  what  manner.^® 

S  6.  If  the  jury  find  that  any  murder,  manslaughter,  or  assault  has  proeeedingi: 
been  committed,  the  coroner  shall  bind  oter  the  witnesses  to  appear  **^~~^* 
and  testify  at  the  next  criminal  court,  at  which  an  indictment  for 
such  offence  can  be  found,  that  shall  be  held  in  the  county.  And  in 
such  case,  if  the  party  charged  with  any  such  ofience,  be  not  in  cus-' 
tody,  the  coroner  shall  have  power  to  issue  process  for  his  apprehen- 
sion, in  the  same  manner  as  justices  of  the  peace* 

S  7.  The  coroner  issuing  such  process,  shall  have  the  same  power  ib. 
to  examine  the  defendant,  as  is  possessed  by  a  justice  of  the  peace ; 
and  shall  in  all  respects  proceed  in  like  manner. 

S  8.  The  testimony  of  all  witnesses  examined  before  a  coroner's  T«tuDonj  or 
jury,  shall  be  reduced  to  writing  by  tlie  coroner,  and  shall  be  return-  ^''**T** 
ed  by  him,  together  with  the  inquisition  of  the  jury,  and  all  recogni- 
zances and  examinations  taken  by  such  coroner,  to  the  next  criminal 
court  of  record  that  shall  be  held  in  the  county. 

S  9.  In  case  of  the  absence  of  the  coroner  of  the  city  and  county  cntebooi. 
of  New-York,  or  of  his  inability  to  attend  firom  sickness  or  any  other  vSk  wbuTto 
cause,  at  any  time,  any  alderman  or  special  justice  of  the  city,  may  Mn!'^'^ 
perform  during  such  absence  or  inability,  any  duty  appertaining  to 
(he  office  of  coroner  of  the  said  city,  under  this  Article ;  and  such  al- 
dermen or  justice  shall  possess  the  like  authority,  and  be  sulgect  to 
the  like  obligations  and  penalties,  as  the  said  coroner. 

ARTIGLB  SECOITD. 

0/the  Outlawry  of  Persons  convicted  of  Treason. 

Sec.  10.  When  application  Tor  ouUawry  may  be  mflde. 
11.  Bj  whom  and  on  what  proof  to  be  made. 
12  ft  18.  Order  thereon  by  court,  and  how  pahUahed. 

14.  Proeeediagi  on  defendant*!  appearanee. 

15.  JidgBMBt  of  outlawry  when  to  be  pnoomieed. 

(4S)lR.L.p.lO0^§l. 
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Sec.  16.  Totmimi 
IT.  Bteardal 
18   WriUafemrai 
1».  JadgBot  ■ 
3D.  Ontlawrj  a 

Z  10.  Wbenerer  any  procen  issued  for  the  apprehension 
person  convicted  oC  treason,  shall  be  duly  returned  that  the  del 
can  not  be  found,  application  may  be  toade  for  judgment  of  oul 
as  herein  after  prorided. 

•>■  15  11.  Such  application  shall  be  made  to  the  court  in  whi 
convictioD  was  had,  by  the  district  attorney  a(  the  county,  an 
be  accompanied  by  due  proof  that  the  defendant  has  absconded 
moved  from  his  last  place  of  abode,  and  that  on  diligent  I 
made,  he  cannot  be  found  therein  ho  as  to  be  served  with  proce 

»-  S  i2.  If  the  court  be  satined  that  the  defendant  has  sfaacxH) 
conceals  himself  for  the  purpose  of  avoiding  the  service  of  p 
the  court  shall  m:ilce  an  order  that  the  defendant  appear  at  th 
term  of  such  court  on  the  first  day  thereof,  lo  receive  judgmen 
such  conviction,  or  that  judgment  of  outlawry  will  he  re 
against  him. 

S  13.  Such  order  shall  be  immediately  published  once  a  we 
six  weeks  successively,  in  one  of  the  newspapers  published 
county,  and  also  for  the  same  time  in  the  state  paper ;  the  « 
of  which  publication  shall  be  a  county  charge. 

1^^  S  14.  At  the  time  limited  in  such  order,  if  the  defendant  ahi 
pear,  such  proceedings  shall  be  bad  upon  the  judgment  or  indie 
against  such  defendant,  as  may  he  required  by  law. 

|«  S  !&■  If  the  defendant  shall  not  appear  at  the  time  limited 
order,  according  to  the  exigency  thereof,  the  court,  upon  siUisf 
proof  of  the  due  publication  of  such  order,  shall  order  judgment' 
lawry  (o  be  entered  against  such  defendant 

'^  S  16.  Such  judgment  shall  be,  that  the  defendant,  by  rea: 
his  omission  to  appear  according  to  the  exigency  of  the  order,  t 
lawed,  and  that  all  the  civil  rights  of  such  person  be  forfeited 
thereupon  the  defendant  shall  be  deemed  civilly  dead,  and  his 
shall  be  forfeited  to  the  people  of  this  state,  as  is  provided  inth 
Chapter  of  this  Act. 

"■■i  3  17.  A  record  of  judgment  in  every  case  of  outlawry,  if  rei 
in  the  supreme  court,  or  in  a  court  of  oyer  and  terminer,  sh 
made  up  and  Hied  with  a  clerk  of  the  supreme  court ;  such  clerl 
enter  a  docket  of  every  such  judgment  in  the  same  manner  as  i 
sonal  actions. 

J  S  18.  A  writ  of  error  may  be  brought  at  any  time,  by  the 
dant,  in  any  judgment  of  outlawry,  to  reveree  such  judgment  fi: 
error  appearing  upon  the  record,  in  which  writ  the  defendant  m 
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pear  by  attorney.     If  the  judgment  be  reversed,  the  defendant  shall    ai^t.  a. 
be  restored  to  his  civil  rights.  ^^^^'"^/ 

5 19.  The  entering  of  judgment  of  outlawry  against  any  defendant,  j^I^rt*J^®,^J^ 
shall  not  prevent  the  arrest  of  such  defendant  at  any  time  thereafter,  *^^'*  *^^' 
to  receive  jud^ent  upon  the  conviction,  upon  which  such  outlawry 
was  had ;  nor  shall  such  judgment  of  outlawry  prevent  the  court  in 
which  such  conviction  is  pending,  from  proceeding  to  judgment  there- 
on. 

S  20.  The  common  law  proceedings  for  the  outlawry  of  a  defen-  oiherout 
dant  in  criminal  cases,  are  hereby  abolished ;  and  no  defendant  shall  fohed. 
be  outlawed  in  any  criminal  case,  except  sucli  as  is  herein  provided 
for. 

ARTICLE  THIRD. 

Miscellaneous  Provisions  respecting  Criminal  Proceedings. 

Sxc.  21.  ConditionB  and  reBtrictions  may  be  annexed  to  pardont. 
22.  Jnrifdiction  of  criminal  conitf  in  NewToriL,  extended. 
28.  Power  of  officers  to  eonmiaad  at tistanee  in  criminal  cases. 
24.  Recognismces,  how  to  be  taken  in  court;  when  to  be  signed. 
26.  Search  warrants  by  whom  and  when  to  issue. 
2S  &  27.  To  whom  to  be  directed;  its  contents. 

28.  To  be  executed  by  a  pablic  officer  only. 

29.  How  prisoners,  vagrants,  &c.  may  be  searched  for  property. 
SO  to  88.  Provisions  for  restoring  property  sUAien  to  the  owner. 
84.  When  to  be  deliyered  to  county  superintendents  of  the  poor. 

86  &  86.  Proceedings  to  compel  appearance  of  corporations  to  indictments- 

37.  Manner  of  collecting  fines  imposed  on  corporations. 

38.  Defendants  acquitted  or  discharged  not  to  pay  fees. 

39.  Prisoners  in  jail  may  be  brouj^t  before  court  by  order. 

40.  Oath  to  be  ti^en  by  commissioners  under  special  commission. 

41.  Circuit  judge  may  open  oyer  and  terminer  for  certain  purposes. 

42.  County  judge  may  open  sessions  for  same  purposes. 
48.  Appeals  of  felony  aboUshed. 

44.  Powers  of  magistrates  to  punish  contempts  in  criminal  proceedings. 
46.  Accounts  of  persons  demanding  fagitires  how  paid. 
46li47.  Carrying  prisoners  throu^  another  county,  He. 

S  21.  In  all  cases  in  which  the  governor  is  authorised  by  the  con-  Conauiom 
stitution,  to  grant  pardons,  he  may  grant  the  same  upon  such  condi-  ^^;^  **'" 
tions,  and  with  such  restrictions,  and  under  such  limitations,  as  he 
may  think  proper.^^ 

S  22.  The  whole  of  the  Hudson  river,  southward  of  the  northern  jurisdiction 
boundary  of  the  city  of  New- York,  and  the  whole  of  the  bay  between  tiut^^Stw 
Staten-Island  and  Long-Island,  shall  so  far  be  deemed  within  {he  ju-  ^'*'^' 
risdiction  of  the  city  and  county  of  New-York,  that  all  ofiences  shall 
be  cognizable  in  the  courts  of  criminal  jurisdiction,  held  in  and  for 
the  said  city  and  county.'^^ 

S  23.  All  sheriffs,  constables,  marshals,  or  other  persons  lawfully  commantiing 
authorised  to  execute  any  criminal  process,  shall  have  the  same  pow-  crllS^iMT*" 
er  to  command  assistance  therein,  and  in  securing  and  conveying  to 
the  proper  jail,  or  before  the  proper  magistrate,  any  pejrson  duly  ar- 

(49)  ]  R.  h.  p.  126.    (60)  lb.  240,  §S. 
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rested  br  tbem,  in  tbe  like  cups  and  in  the  same  roftimer  m  f 
by  Ibe  screolh  Chapter  oT  tbe  llird  Part  of  the  ReriMd  .S 
aiMl  erwf  person  wilfully  and  uolawfully  dlsobering  any  mc 
mand,  shall  be  deemed  guilty  of  a  misderoeanor. 

9  S4.  AH  recognizances  required  or  authorised  to  be  taker 
criminal  proceeding,  in  open  court,  by  any  court  f^  record, 
entered  in  the  minutes  of  such  cnurt,  and  tbe  substance  there 
be  reail  to  the  person  recognized :  all  other  rect^Izances  in  : 
tninal  matter  or  proceediDg,  or  in  any  proceeding  under  Ibe  I 
flpecting  the  internal  police  of  this  state,  shall  be  in  writu^,  a 
he  subscribed  by  Ibe  parties  to  be  bound  thereby.** 

$  25.  Upon  complaint  being  made  on  oath  to  any  officer  or 
trate  specified  in  the  second  Title  of  this  Chapter,  as  authwiK 
sue  warrants  for  the  apprehension  uf  offenders,  that  any  petioi 
perty  has  been  stolen  or  embezzled,  and  that  the  complainant  t 
that  such  property  is  concealed  in  any  particular  house  or  ] 
such  magistrate  be  satisfied  that  there  is  reasonable  groand  I 
suspicion,  he  shall  issue  a  warrant  to  search  f<H-  such  propert} 

■o  $  26.  Such  warrant  shall  be  directed  to  tbe  sberiffof  the 
or  any  constable  or  marshal  of  the  town  or  city,  and  shall  co 
him  to  search  the  place  where  such  property  is  suspected  to 
ccaled,  in  the  day  time,  (which  place  shall  be  particularly  desi 
and  the  property  shall  be  particularly  described  in  such  wartai 
to  bring  such  property  before  tbe  magistrate  issuing  the  warra 
S  2T.  If  there  be  positive  proof  that  any  property  stolen  or  * 
zled,  is  concealed  in  any  particular  house  or  place,  the  warra 
authorise  the  searching  of  such  house  or  place  in  tbe  ni|^t  tim 

In      S  28.  Every  such  warrant  shall  he  executed  by  a  puUk 

'^  and  not  by  any  private  citizen. 

S  29.  Any  magistrate  who  shall  commit  any  person,  cbergi 

^"i'  any  offence,  to  prison,  or  by  whom  any  vagrant  or  disorderly 
shall  be  committed,  may  cause  such  person  to  be  searched  for  i 
pose  of  discovering  any  property  he  may  have;  and  if  any  prop 
found,  tlie  same  may  be  taken  and  applied  to  the  support  of  su 
son  while  in  confinement.^ 

>•-      S  SO.  When  property  alleged  to  have  been  stolen  shall  coi 

>  the  custody  of  any  constable,  marshal,  sheriff  or  other  person  ai 
ed  to  perform  thedutiesof  any  such  officer,  he  shall  hold  thesaj 
ject  to  the  order  of  the  officers  herein  aller  authorised  to  direct 
position  thereof. 

S  31.  Upon  receiving  satisfactory  proof  of  the  title  of  anj 

■<■  of  such  property,  the  magistrate  who  shall  take  the  exam inatioi 
person  accused  of  stealing  such  property,  may  order  tbe  san 


(SI)  2R.  L  i>  I4». ; 
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delivered  to  such  owner,  on  his  paying  the  reasonable  and  necessary    ^^"^^  3- 
expenses  incurred  in  the  preservation  of  such  property,  to  be  certified  ^^^y^^-^ 
by  such  magistrate :  which  order  shall  entitle  such  owner  to  demand 
and  receive  such  property. 

S  32.  If  stolen  property  shall  come  into  the  custody  of  any  justice  of  »'n«'»trata 
the  peace  or  other  magistrate,  upon  satisfactory  proof  of  the  title  of  any  I'vwup. 
owner  thereof^  it  shall  be  delivered  to  him,  on  his  paying  the  reason- 
able and  necessary  expenses  incurred  in  the  preservation  of  such  pro- 
perty, to  be  certified  by  such  magistrate. 

$  33.  If  property  stolen  shall  not  have  been  delivered  to  the  owner  Power  or 
thereof,  the  court  before  which  a  conviction  shall  be  had  for  the  steal-  del'restora- 
ing  of  such  property,  may  upon  proof  of  the  ownership  of  any  person, 
order  the  same  to  be  restored  to  him. 

S  34.  If  stolen  property  shall  not  be  claimed  by  the  owner  thereof  ^^iM^n  to  be 
before  the  expiration  of  six  months  from  the  time  any  person  shall  have  i»or. 
been  convicted  of  stealing  such  property,  the  magistrate,  sherifi*,  consta- 
ble or  other  ofiicer  or  person  having  the  same  in  his  custody,  shall  de- 
liver such  property  to  the  county  superintendents  of  the  poor,  on  being 
paid  the  reasonable  and  necessary  expenses  incurred  in  the  preserva- 
tion thereof,  to  be  appropriated  to  the  use  of  the  poor  of  such  county. 

S  35.  When  an  indictm^t  shall  be  found  against  any  corporation,  compeiuof 
a  summons  against  the  defendants  may  be  issued  and  serv^  in  the  anc^  cTeOT 
same  manner  as  provided  by  any  statute  in  civil  cases ;  and  if  such  ^'*^""** 
corporation  do  not  appear  according  to  the  summons,  a  distringas  may 
be  issued  and  levied  upon  their  personal  estate  and  chattels  real ;  and 
the  issues  levied  thereon  may  be  ordered  to  be  sold,  and  the  money 
arising  therefrom  shall  be  detained  until  such  corporation  appear,  and 
plead  to  the  indictment,  when  it  may  be  paid  to  them,  after  deducting 
such  costs  and  expenses  incurred,  as  shall  be  allowed  by  the  court. 

S  36.  But  if  such  corporation  shall  neglect  to  appear  and  plead  to  Application 
such  indictment,  within  two  terms  after  the  return  of  the  distringas  levied, 
against  them,  the  court  shall  order  the  money  levied  thereby,  after  de- 
ducting the  costs  and  expense  of  the  proceedings,  to  be  paid  to  the 
county  treasurer  for  the  use  of  the  poor  of  such  county. 

S  37.  When  a  fine  shall  be  imposed  upon  any  corporation,  the  same  rmea  on  cor- 
may  be  collected  by  distringas  against  their  personal  estate  and  chat-  ^^'^  *""** 
tels  real. 

S  38.  Every  person  discharged  from  prison  or  from  his  recogni-  ^jjjjy  j^ 
zance,  in  consequence  of  no  indictment  being  found  against  him,  or  "^^  m 
in  consequence  of  his  not  being  brought  to  trial,  and  every  person  ac- 
quitted on  trial,  shall  be  discharged  without  being  required  to  pay  any 
fees." 

S  39.  When  it  shall  be  necessary  for  any  purpose,  to  bring  any  Bnnfiqf  np 
prisoner  confined  in  a  county  jail,  before  any  court  of  oyer  and  termi-  ^'^**^' 

(68)  1  R  L.  p.  12a. 


I- ' 


748  REVISED  STATUTES  OF  [pak  i 

TITLR7.  ner,  or  any  court  of  general  sessions,  which  maybe  sitting  in  sc 
^^^^>f^^  county,  such  court  may  by  order,  and  without  issuing  any  writ  of  i 
beaa  carpus^  or  other  process,  direct  such  prisoner  to  be  brought 
fore  them  accordingly. 

OaUiiundor       ^  40.  Whou  any  special  commission  for  holding  any  court  of  o; 

m^onf'^'^'  and  terminer  shall  be  issued,  every  person  named  therein  as  a  a 
missioner,  who  does  not  at  the  time  hold  some  judicial  oflBce,  shall  t 
the  oath  of  office  prescribed  by  the  constitution,  and  deposit  a  cerl 
cate  thereof  with  the  clerk  of  the  county  where  such  commissioner 
sides,  before  acting  under  such  commission;  but  it  shall  not  be  nee 
sary  for  any  judicial  officer  to  take  such  oath;  and  an  omissioa 
take  the  same  by  any  commissioner,  shall  not  impeach  or  in  any  nu 
ner  affect  any  proceedings  had  under  such  commission.^ 

Opening  oyer     S  41 .  Any  circuit  judgc  may  open  and  hold  a  court  of  oyer  and  t 
M  loiniiiur,  j^i^gp^  ^^  ^Q  ^jj^^  when  the  same  shall  have  been  appointed  to  be  he 

or  to  which  it  may  have  been  adjourned,  or  during  the  sitting  of  i 
circuit  court,  for  the  purpose  of  taking  recognizances  from  parties] 
witnesses. 

lb.  fcn-rai        ^  42.  Durittg  the  term  for  which  any  court  of  general  sessions  n 
•emuiw,  &c.  \yQ  jjgjj  jjy  i^y^^  j^jjy  judge  of  the  county  courts  may  open  and  hold  si 

general  sessions,  for  the  purpose  of  taking  recognizances  from  pari 
and  witnesses. 

Anpeaii  of  $  43.  All  appcals  of  felony  are  abolished.^^ 
Contempts.  ^  44.  Auy  magistrate  authorised  to  exercise  any  jurisdiction  in  i 
spect  to  offences,  shall  have  the  same  power  to  preserve  order,  duri 
any  judicial  proceedings,  and  to  punish  for  contempts,  in  the  like  cai 
and  in  the  like  manner,  as  provided  in  the  second  Chapter  of  1 
Third  Part  of  the  Revised  Statutes,  in  relation  to  justices  of  the  pei 
in  civil  cases. 

cxpenco*  of      S  45.  When  the  governor  of  this  state,  in  the  exercise  of  the  i 

pur.uing  lu-  ^Q^i^y  conferred  by  the  constitution  of  the  United  States,  or  by  i 

j  laws  of  this  state,  shall  demand  from  the  governor  of  any  state  or  t 

ritory  in  the  United  States,  or  from  the  executive  audiority  of  a 
foreign  government,  any  fugitive  from  justice,  the  accounts  of  the  pi 
sons  employed  by  him  for  that  purpose,  for  their  services,  duJl 
audited  by  the  comptroller,  and  paid  out  of  the  treasury.** 

coDv.?ying        S  46.  When  an  officer  shall  have  arrested  any  prisoner  on  a  crii 
throo^ilouior  ual  chargc,  in  any  county,  he  may  carry  such  prisoner  through  st 

counties.  A       /•  *i  .  .  •*,,..  -         ^ 

parts  01  any  other  county  or  counties,  as  shall  be  m  the  ordmary  roi 
of  travel  from  the  place  where  such  prisoner  shall  have  been  arrest 
to  the  place  where  he  is  to  be  conveyed  and  delivered,  under  the  p 
cess  by  which  such  arrest  shall  have  been  made ;  and  such  convt 
ance  shall  not  be  deemed  an  escape.^ 

,eJ^^  \^:  L  P  886,  §  17.  (56)  lb.  p.  600,  §  21.  (66)  lb.  p.  404,  §  12.  (ST)  I^ 
1818,  p.  5,  §  1. 
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S  47.  While  passing  through  such  other  county  or  counties,  the  title  a 
officers  having  such  prisoner  in  their  charge,  shall  not  be  liable  to  ar-  Aith^HtTtf 
rest  on  civil  process ;  and  they  shall  have  the  like  power  to  require  *"'^*»  «"""^y- 
any  citizen  to  aid  in  securing  such  prisoner,  and  to  retake  him  if  he 
escape,  as  if  they  were  in  their  own  county,  and  a  refusal  or  neglect 
to  render  such  aid,  shall  be  an  offence  in  the  same  manner  as  if  they 
were  officers  of  the  county  where  such  aid  shall  be  required.''^ 


TITLE  VIII. 

OF   THE  FEES  OF  OFHCERS  AND  MINISTERS  OF  JUSTICE  IN  CRIMI- 
NAL CASES. 

Skc.  1.  Justices*  fees. 

2.  Fees  of  members  of  special  sessions. 
8.  BjT  whom  such  fees  may  be  receiTed,  &c. 

4.  Fees  of  constable. 

5.  Criers'  fees. 

6.  Fees  of  clerics  of  criminal  courts. 

7.  Fees  of  district  attomies. 

8.  Their  accounts  how  to  be  rerified. 

9.  Precedii^  sections  not  to  extend  to  New-York. 

10.  Coroners'  fees  and  expenses,  how  to  be  ascertained  and  paid. 

11.  Sheriffs'  fees  in  criminal  cases. 

12.  Fees  herein  allowed  to  be  county  ehaigea,  &e. 
13, 14  &  15.  Proyisions  for  paying  certain  witnesses. 

16.  Term  '*  folio"  explained. 

17.  Prohibition  against  taking  unlawfhl  fees  in  eriminal  cases. 

For  the  following  services,  hereafter  performed  in  the  cases  au- 
thorised by  law,  by  the  officers  herein  after  named,  the  following  fees 
shall  be  allowed : 

S  I.  Fees  of  Justices  of  the  Peace,  jutticMTesi. 

For  administering  every  oath,  six  cents : 

A  warrant,  nineteen  cents ;  and  no  justice  shall  be  obliged  to  issue 
any  warrant  on  any  complaint  for  assault  and  battery,  unless  the  person 
making  such  complaint  and  requiring  such  warrant,  shall  pay  the  fee 
therefor : 

A  bond  or  recognizance,  twenty-five  cents : 

A  subpoena  for  each  witness,  six  cents : 

Certifying  the  cause  of  commitment  to  other  magistrates,  to  form  a 
court  of  special  sessions,  twelve  and  an  half  cents : 

A  commitment  for  want  of  bail,  nineteen  cents : 

But  no  board  of  supervisors  shall  allow  any  account  in  j&vor  of 
any  justice  of  the  peace,  for  any  warrant  on  any  complaint  for  an  ash 
sault  and  battery.*® 

S  2.  Fees  of  the  Persons  composing  a  Court  of  Spedal  SessianSy  ib.  monber 

to  be  divided  equally  between  them.  mS!^ 

For  a  venire  to  summon  a  jury,  twenty-five  cents : 
For  swearing  a  jury,  twenty-five  cents : 
For  swearing  each  witness,  six  cents : 

(06)  Lawsofl818,p.6,§I.    (89)  2  R.  L.  p.  60(1,  §7  It  8;  Ib.  p.  28. 
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TITLE  P.      A  mbpflena  for  each  witness,  six  cents : 

^^^^'^^^     For  a  trial  Tee  or  attendance,  to  each  justice,  one  dollar : 

For  a  warrant  of  commitment,  on  conviction,  twenty-five  centi 
For  drawing  up  a  record  of  conviction,  and  causing  the  same  ti 

filed  in  the  clerk's  office,  seventy-five  cents : 

But  all  such  charges,  in  any  one  case,  shall  not  exceed  five  d(db 
For  taking  security  from  any  person  to  prosecute  a  cerltoraK  u 

any  conviction  made  by  such  court,  twenty-five  cents : 

For  a  return  to  any  such  writ  of  certiararij  two  doUars,  to  be  ] 

by  the  county.*® 

By  whom  to      $  3.  Any  one  of  the  persons  composing  the  court,  may  prasen 
ac.    '"  '  the  board  of  supervisors  of  the  county,  a  statement  of  the  fees  of 
court  of  special  sessions,  and  the  names  of  his  associates ;  and  the 
der  for  such  fees  shall  be  drawn  payable  to  such  person,  and  wl 
paid,  such  person  shall  account  to  his  associates  for  their  proportioi 
such  fees  respectively. 
cwibuv       g  4.  p^^  ^^jg  Constable : 
it\  Serving  a  warrant  or  other  process,  for  the  arrest  of  any  person, 

sued  by  any  magistrate  or  court,  fifty  cents ;  and  the  same  lees 
travelling  to  make  such  service,  as  are  allowed  for  serving  a  warr 
W  in  civil  cases : 

Taking  a  defendant  in  custody  on  a  mittimus,  twelve  and  an  I 
cents: 

Conveying  a  person  to  the  magistrate  or  court  before  whom  he 
to  be  brought,  or  to  jail,  twelve  and  an  half  cents,  if  within  one  mi 
and  for  every  mile  more,  going  only,  six  cents : 

Serving  a  subpccna,  twelve  and  an  half  cents  for  each  witness,  a 
the  like  mileage  as  above  provided,  but  mileage  shall  be  allowed  oi 
on  the  distance  actually  and  necessarily  travelled : 

The  board  of  supervisors  may  allow  such  further  compensation 
the  service  of  process,  and  the  expenses  and  trouble  attending  t 
same  as  they  shall  deem  reasonable : 

For  other  services  in  criminal  cases,  for  which  no  compensation 
specially  provided  by  law,  such  sum  as  the  board  of  supervisors 
the  county  shall  allow.*^ 

Criers'  fcoit  §  6.  FcBs  of  thc  Cfter  in  the  Courts  of  Oyer  and  Terminer  ai 

General  Sessions : 
Calling  a  jury,  twelve  and  an  half  cents : 
Calling  and  swearing  a  witness,  six  cents  : 
Making  proclamation  for  the  discharge  of  any  person,  six  cents : 
Calling  any  person  on  recognizance,  six  cents. ^^ 

ci«rk«or     S  6.  Fees  of  the  Clerks  of  the  Courts  of  Oyer  and  Terminer  m 

General  Sessions  : 
Swearing  a  witness,  six  cents : 

<eO)2R.L.p.60B,§7l^8;Ib.p.2a   (61)  n>.p.27;  LAWBori8ai,p.lSa.  (6I)IB.L.^] 
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Entering  or  respiting  a  recognizance,  twelve  and  an  half  cents :       TrrLca 
Calling  and  swearing  a  jury,  nineteen  cents :  v^v^w/ 

Entering  a  sentence  in  the  minutes  kept  hj  him,  twelve  and  an  half 
cents ;  and  the  like  fee  for  every  certified  copy  thereof,  and  for  a  tran- 
script thereof  for  the  secretary  of  state : 

Copies  of  records,  indictments,  and  other  proceedings,  the  like  fises 
as  are  allowed  in  civil  cases  for  copies  of  papers  filed  in  his  office. 

§1.  To  District  Atiamies.  ninfictai- 

For  drawing  every  indictment  actually  agreed  to  by  a  grand  jury, 
including  such  as  may  be  prepared  by  their  direction,  though  not 
finally  agreed  to  by  them,  twenty-two  cents  for  each  folio,  and  fifteen 
cents  per  folio  for  engrossing : 

The  like  fees  for  drawing  and  engrossing  every  affidavit  and  other 
proceeding  actually  and  necessarily  prepared  by  him,  in  the  prosecu- 
tion of  any  cause ;  and  for  which  no  fee  is  specially  allowed : 

Every  bench  warrant  or  other  process  actually  and  necessarily  is- 
sued to  bring  a  party  into  court,  twenty-five  cents ;  but  no  allowance 
to  be  made  for  more  than  one  warrant  on  any  indictment,  Inhere  the 
defendants  reside  in  the  same  county ;  nor  for  a  second  warrant  on 
the  same  indictment,  unless  a  previous  warrant  shall  have  been  duly 
returned  not  served,  afler  a  reasonable  time  shall  have  been  allowed 
for  the  service  thereof: 

Every  subpoena  actually  issued,  whether  returnable  before  a  grand 
jury  or  before  the  court,  twenty-five  cents ;  but  no  allowance  to  be 
made  for  more  than  one  subpcena  for  each  witness : 

Calling  and  examining  the  witnesses,  and  arguing  as  to  the  sen- 
tence, where  the  defendant  shall  plead  guilty,  one  dollar  and  twenty- 
five  cents : 

Arguing  every  special  motion  actually  made  after  notice  actually 
given,  one  dollar  and  twenty-five  cents : 

Every  trial.  Your  dollars,  and  the  like  fee  for  arguing  every  motion 
for  a  new  trial,  or  demurrer,  or  motion  in  arrest  of  judgment,  or  bill 
of  exceptions,  or  writ  of  error : 

Making  up  a  record  when  required  by  order  of  a  judge  of  the  court 
in  which  the  defendant  is  convicted,  twenty-two  cents  for  drawing 
every  folio,  and  fifteen  cents  per  folio  for  engrossing ;  and  the  like 
compensation  when  making  up  such  record  at  the  instance  of  a  de- 
fendant, and  to  be  paid  by  such  defendant : 

For  their  services  at  dny  court  at  which  the  attorney-general  shall 
also  attend  at  the  request  of  the  governor,  or  of  a  judge  of  the  supreme 
court,  or  a  circuit  judge,  five  dollars  for  every  day  they  shall  so  at- 
tend.®* 

S  8.  The  account  of  a  district  attorney,  when  presented  to  the  tax-  Proof  of 
ing  officer,  shall  bo  accompanied  by  an  affidavit  stating  that  all  the  !^"u^ 

(68)  2  R.  L  p.  21;  Lawc of  1818,  p.  207,  §9. 
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i*iTLB8.  senrioes  therein  charged  have  been  actually  performed ;  that  the  i 
^'^^'^^  poenas  and  bench  warrants  charged  in  such  account  have  been  ai 
ally  issued ;  that  such  subpoenas  and  bench  warrants,  accordinj 
the  best  of  the  knowledge  and  belief  of  such  district  attorney,  n 
necessary ;  and  that  the  several,  folios  charged  in  the  account  for 
drawing  or  engrossing  of  any  indictment,  plea,  record  or  other  ] 
ceeding,  are  correct 

2;j^5^      S  9.  The  preceding  sections  of  this  Title  shall  not  extend  to 
city  and  county  of  New- York,  but  the  oiBcers  and  ministers  of 
tke  in  that  city  and  county,  shall  receive  such  fees,  for  service 
criminal  cases,  as  now  are,  or  hereafter  shall  be,  specially  provi 
by  law* 

2jj;*"^*  5  10.  The  compensation  to  be  paid  to  the  coroners  of  the  scve 
cities  and  counties  of  this  state,  for  holding  any  inquest  in  the  ci 
authorised  by  law,  shall  be  fixed,  and  together  with  all  necessary 
cidental  expenses,  shall  be  audited  and  allowed  by  the  board  of  suj 

I  visors  of  the  respective  counties,  and  paid  in  like  manner  as  o( 

1^  county  charges.^ 

8»»eri&'ft«-     ^  W.  Fets  %o  SkmffB : 
i.j  For  every  person  committed  to  prison,  thirty-«even  and  an  , 

'  *  cents : 

1  ju  For  every  prisoner  discharged  from  prison,  thirty-seven  and  an  i 

I'll  cents: 

*''  For  summoning  a  grand  jury  for  a  court  of  oyer  and  terminej 

general  sessions,  ten  dollars : 

For  serving  a  warrant  or  performing  any  other  duty  which  may 
performed  by  a  constable,  the  same  fees  as  are  allowed  by  law  t 
constable  for  such  service : 

For  conveying  a  single  convict  to  the  state  prison,  for  each  n 
from  the  county  prison  from  which  such  convict  shall  be  convey 
thirty-seven  and  an  half  cents : 

For  conveying  two  convicts,  for  each  mile  as  aforesaid,  sjxty-se 
cents: 

For  convejring  three  convicts,  for  each  mile  as  aforesaid,  su 
nine  cents : 

For  conveying  four  convicts,  for  each  mile  as  aforesaid,  sevei 
one  cents : 

For  conveying  five  convicts,  for  each  mile  as  aforesaid,  sevei 
three  cents : 

And  for  all  additional  convicts,  such  reasonable  allowance  as 
comptroller  may  think  just,  which  said  allowances,  with  one  dc 
per  day  for  the  maintenance  of  each  convict  whilst  on  the  way  tc 
state  prison,  shall  be  in  full  of  all  charges  and  expenses  in  the  pn 

(ei)  Uwi  of  1818,  p.  45. 
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ses.     Such  fees  for  conveying  convicts  to  the  state  prison,  to  be  an-  t^i^9- 
dited  by  the  comptroller,  and  paid  out  of  the  treasury/' 

S  12.  The  fees  herein  allowed  for  services,  except  those  which  by  f< 
law  are  otherwise  provided  for,  shall  be  county  charges,  and  shall  be 
audited  by  the  board  of  supervisors  of  the  county,  in  which  such  ser- 
vices are  rendered,  and  shall  be  paid  in  the  same  manner  as  other  con- 
tingent charges  of  the  county. 

S  13.  When  any  person  shall  attend  a  court  of  oyer  and  terminer,  Caruiawit 
or  a  court  of  general  sessions,  as  a  witness  in  behalf  of  the  people  ofp«i<i. 
this  state,  upon  the  request  of  the  public  prosecutor,  or  upon  a  sub- 
poena, or  by  virtue  of  a  recognizance  for  that  purpose,  and  it  shall  ap- 
pear that  such  person  has  come  from  any  other  state  or  territory  of 
the  United  States,  or  from  any  foreign  country,  or  that  such  person 
is  poor ;  the  court  may,  by  an  order  in  its  minutes,  direct  the  county 
treasurer  of  the  county  in  which  the  court  shall  be  sitting,  to  pay  to 
such  witness  such  sum  of  money  as  shall  seem  reasonable,  for  bis  ex<* 
penses. 

S  14.  The  clerk  of  the  court  by  which  such  order  shall  bo  made,  Oid«r. 
shall  immediately  make  out  and  deliver  a  certified  copy  thereof  to 
the  person  in  whose  favor  the  same  is  made,  without  exacting  any 
fee  for  such  service. 

S  15.  Upon  the  production  of  such  certified  copy  to  the  county  PajuMot. 
treasurer,  or  as  sooif  thereafter  as  he  shall  have  sufiicient.roonies  in 
his  hands,  he  shall  pay  to  the  person  authorised  to  receive  the  same, 
or  to  the  order  of  such  person,  the  sum  of  money  so  directed  to  be 
paid,  which  shall  be  allowed  to  him  in  his  accounts. 

S  16.  The  term  ^^  folio,"  as  used  in  this  Title,  shall  be  construed  iMfadtiMi  or 
to  mean  one  hundred  words,  counting  every  figure  necessarily  used, 
as  a  word. 

S  17.  The  provisions  of  law  prohibiting  the  taking  of  any  fees  for  siitoitioa, 
services  in  civil  cases,  other  than  such  as  are  allowed  by  statute,  shall 
apply  to  the  taking  of  fees  for  services  in  criminal  cases  beyond  the 
amount  allowed  by  law  for  such  services. 

r  ■         r  ,    1     T  ■     -  II 

CHAP.  III. 

Of  Jails,  Penitentiaries  and  Prisons^  and  the  Oov*. 
ernment  and  Discipline  thereof. 

Title  1. — Of  the  county  prisons. 
Title  2. — Of  the  state  prisons. 

Title  S. — General  provisions  applicable  to  all  the  prisons  treated  of  in 

this  Chapter. 
(97) 2 R. L. p.  »i^  Uirt~of  1815,  p.  M»$»;  lb.  18n,p.  18S, $ S;  lb.  I88S, pTlo! 
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TTTLBL  TITLE    I. 

^"^^^^^^^  OF  THE  COUNTY  PRISONS. 

AmT.  1. — I>etigiiatioD  of  the  &c?erml  coooty  priioc*,  and  pTorttionft  coDcsrniiig  Uieir 

manafemeDt. 
Art.  2. — Of  ihe  inspectioa  of  county  pritons,  and  the  discharge  and  dcliTery  of  prino- 

ers  confined  therein. 

ARTICLE  FIRST.  , 

Designation  of  the  several  County  Prisons^  and  Provisions  am- 

eeming  their  management. 

8sc.  1.  Pmtpoeei  lor  which  comity  jafli  to  be  need  ae  prieom. 
S.  Coaatyjadgee  to  examine  their  jidie. 

8  1^  4.  To  represent  their  eonditloa  to  saperTiaon;  tiieir  powtn,  expeaics,ftc 
5  1^  6.  ProrieioBs  concerning  penitentiary  and  bridewell  in  Ncw-Torfc. 

7.  Datyofkeeperof  coanty  prifontyinKeeiTingprisoncra. 

8.  ConTicts  and  other  prisoners  not  to  be  kept  together. 

9.  Males  and  fenudes  to  be  kept  separate. 

10.  PrisoaeiB  to  be  kept  separate  and  eoBTersation  Ibrbiddatt. 

11.  Conrersation  between  prisoner  and  others,  when  allowed. 

12.  Food  for ^risonen. 

18.  When  keepers  to  cause  prisoners  to  labor. 

14  Bt  16.  Employing  conricts  in  work  on  highways,  &c. 

16.  Certain  ptorisions  relating  to  jails  adopted. 

- ^  .  „  17  to  80.  Prorisions  ooaeeming  hisane  coBTiets. 

CosBiY  jaus  

tobopAas.  SxcTioir  1.  The  common  jails  in  the  several  counties  of  thisstitt 
shall  be  kept  by  the  sheriffs  of  the  counties  in  which  thej  are  reflec- 
tively situated,  and  shall  be  used  as  prisons, 

1.  For  the  detention  of  persons  duly  committed,  in  oider  to  secuie 
their  attendance  as  witnesses  in  any  criminal  case : 

8.  For  the  detention  of  persons  charged  with  crime,  and  connDitfad 
for  trial : 

8.  For  the  confinement  of  persons  duly  committed  for  any  ooO'- 
tempt:  and, 

4.  For  the  confinement  of  persons  sentenced  to  imprisonment  there- 
in, upon  conviction  for  any  offence. 

*  "*"  S  2.  It  shall  be  the  duty  of  the  judges  of  the  county  Courts,  in  the 
respective  counties,  (except  the  city  and  county  of  New-Tork,) 
within  one  year  after  this  Title  shall  take  efiect  as  a  law,  carefully  to 
examine  such  jails,  for  the  purpose  of  ascertaining  whether  there  are 
in  such  jails, 

1.  A  sufficient  number  of  rooms  for  the  confinement  of  persons 
committed  on  criminal  process,  and  detained  for  trial,  separately  and 
distinct  from  prisoners  under  sentence :  and, 

8.  A  sufiicient  number  of  rooms  for  the  confinement  of  such  prison- 
ers under  sentence. 

SJtotS*^  S  3.  In  case  it  shall  be  found  on  such  examination,  that  any  county 
jail  is  deficient  in  either  of  the  particulars  above  specified,  it  shall  be 
the  duty  of  the  judges  of  the  county  courts  of  the  county,  fi>rthwith  to 
make  a  representation  thereof  to  the  board  of  supervisors  of  the  ooim- 
ty,  who  are  authorised,  if  they  deem  it  necessary,  to  cause  such  alter- 
ations  to  be  made  in  the  plan  and  constructim  of  the  jail^  aatf  such 
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additional  rooms  to  be  prepared,  as  shall  be  necessary  to  remedy  such    ^^'^'  ^' 
deficiencies.  v^v^w/ 

S  4.  The  expenses  necessarily  incurred  in  the  execution  of  the  pre-  ^^"^ 
ceding  provisions  of  this  Title,  shall  be  deemed  a  county  charged         ^• 

S  6.  The  penitentiary  of  the  city  of  New- York,  shall  continue  to  r*Jf*^  y^f^ 
be  under  the  charge  of  the  mayor,  aldermen  and  commonalty  of  that 
city;  and  the  said  mayor,  aldermen  and  commonalty  in  common 
council  convened,  shall,  from  time  to  time,  appoint  some  proper  per- 
son to  be  keeper  of  such  penitentiary,  who  shall  hold  his  office  during 
their  pleasure,  and  shall  bo  called  ^^  the  keeper  of  the  penitentiary  of 
the  city  of  New-York,'" 

S  6.  The  bridewell  or  city  prison  of  the  city  of  New- York,  shall  BridawtDw 
also  be  under  the  charge  of  the  said  mayor,  aldermen  and  common- 
alty, who  shall  in  like  manner,  from  time  to  time,  appoint  some  pro- 
per person  to  be  the  keeper  of  the  said  prison,  who  shall  hold  his  office 
during  the  pleasure  of  the  common  council.' 

S  7.  The  keepers  of  the  several  county  prisons,  shall  receive  and 
safely  keep,  every  person  duly  committed  to  their  custody  finr  safe 
keeping,  examination  or  trial ;  or  duly  sentenced  to  imprisonment  in 
such  prisons  upon  conviction  for  any  contempt  or  misconduct,  or  for 
any  criminal  offence,  and  shall  not,  without  lawful  authority,  let  out 
of  prison,  on  bail  or  otherwise,  any  such  person.^ 

$8,  Prisoners  committed  on  criminal  process,  and  detained  foTKeepiofpri 
trial,  and  persons  committed  for  contempt,  shall  be  kept  in  rocnns  ^"'^^ 
separate  and  distinct  from  those  in  which  persons  convicted  and  un- 
der sentence  shall  be  confined ;  and  on  no  pretence  whatever  shall 
prisoners  detained  for  trial,  or  persons  committed  for  contempt,  be 
kept,  or  put  in  the  same  room  with  convicts  under  sentence. 

S  9.  Male  and  female  prisoners  (except  husband  and  wife)  shall  Mtieaand 
not  be  kept  or  put  in  the  same  room.*  **"°  *"* 

S  10.  It  shall  be  the  duty  of  the  keepers  of  the  said  prisons,  to  coarwn^ 
keep  the  prisoners  committed  to  their  charge,  as  far  as  may  be 
practicable,  separate  and  distinct  from  each  other,  and  to  prevent  all 
conversation  between  the  said  prisoners. 

S  11.  Prisoners  detained  for  trial,  may  converse  with  their  coun-  rkbcturMn 
sel,  and  with  such  other  persons  as  the  keeper,  in  his  discretion,  may  StSmf" 
allow ;  prisoners  under  sentence  shall  not  be  permitted  to  hold  any 
conversation  with  any  person,  except  the  keepers  or  inspectors  of  the 
prison,  unless  in  the  presence  of  a  keeper  or  inspector. 

S  12.  Prisoners  detained  for  trial,  and  those  under  sentence,  shall  Food  for 
be  provided  with  a  sufficient  quantity  of  inferior  but  wholesome 
food,  at  the  expense  of  the  county ;  but  prisoners  detained  for  trial, 
may,  at  their  own  expense,  and  under  the  direction  of  the  keeper,  be 

(l)L«irtariS14»p.20S,§l.    <S)  1 R.  L.  ^  ^S^  { 12.    (8)Ib.  p.41B,{ia 


7MI  REVISED  STATUTES  OF  [part  its 

TiTLB  L  supplied  with  any  other  proper  articles  of  food,  and  with  cider  or  ta« 
^"^"^^^^^  ble  beer. 

L>bor  bjr  $  13.  It  shall  be  the  duty  of  the  keepers  of  the  said  several  pri- 
sons, whenever  any  person  shall  be  sentenced  to  hard  labor  therein, 
and  any  mode  of  labor  shall  be  provided,  to  cause  such  prisoner  to  be 
kept  constantly  employed  during  every  day,  except  Sunday ;  and  an- 
nually to  account  with  the  board  of  supervisors  of  the  county  for  the 
proc^ds  of  such  labor. 

fempioyiQK  ^  14.  The  keepers  of  the  said  prisons  shall  respectively  have  pow- 
Ufbwtp.  er,  with  the  consent  of  the  supervisors  of  the  county,  from  time  to 
time,  to  cause  such  of  the  convicts  under  their  charge,  as  are  capable 
of  hard  labor,  to  be  employed  upon  any  of  the  public  avenues,  high- 
ways, streets,  or  other  works,  in  the  county  in  which  such  prisoner 
shall  be  confined,  or  in  any  of  the  adjoining  counties,  upon  such  terms 
as  may  be  agreed  upon  between  the  said  keepers  and  the  officers  or 
other  persons  under  whose  direction  such  convicts  shall  be  placed.^ 

HewMraMd,  §  16.  Whenever  any  convicts  shall  be  employed  under  the  last 
section,  they  shall  be  well  chained  and  secured  ;  and  shall  be  sab< 
ject  to  such  r^ulations  as  the  keeper  legally  charged  with  their  cus> 
tody,  shall  from  time  to  time  prescribe/ 

^SooMSrat-     ^  '^'  '^^  provisic^ns  contained  in  the  second  Article  of  the  sixth 
•^  Title  of  the  seventh  Chapter  of  the  Third  Part  of  the  Revised  Sta- 

tutes, in  regard  to  the  designation  of  any  building  other  than  the  jail 
of  any  county,  for  the  confinement  of  prisoners  therein ;  lo  the  remov- 
al of  prisoners  to  the  building  so  designated  ;  to  the  jails  m  which  pri- 
r  A  ^  ^y  soners  are  to  be  confined,  where  there  is  more  than  one  jail  within  a 
county ;  and  to  the  removal  of  prisoners,  when  danger  snail  be  appre- 
hended fix)m  fire  or  cibntagious  disease,  shall  extend  to  prisoners  con- 
fined upon  any  criminal  process,  or  for  a  contempt,  or  under  sentence, 
in  like  manner  as  to  prisoners  confined  in  civil  cases. 

iMMMcoii-  S  17.  Whenever  the  physician  of  any  county  prison,  shall  duly  re- 
port to  the  keeper  of  such  prison,  that  any  convict  confined  therein  is 
insane,  it  shall  be  the  duty  of  such  keeper  to  lay  such  report  before  the 
next  court  of  oyer  and  terminer  or  genera^  sessions,  which  shall  be 
held  in  the  county. 

i^-  S  18*  Such  court  shall  inquire  into  the  facts,  and  if  satisfied  by  due 

proof  that  such  convict  is  insane,  shall  order  such  convict  to  be  de- 
livered, if  in  the  city  and  county  of  New- York,  to  the  commissioners 
of  the  alms-house,  and  if  in  any  other  county,  to  the  county  superia- 
tondents  of  the  poor. 

2|^«>c  S  19.  Such  order  shall  be  entered  in  the  minutes  of  (he  court,  and 

the  clerk  thereof  shall  cause  notice  of  such  order  to  be  served  opos 
such  conunissioners  or  superintendents,  or  one  of  them. 


I 


(4)  Laws  of  1819,  p.  88,  §  5. 
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S  2Q.  The  said  commissioners  or  superintendents,  upon  receiving    ^^t.  s. 
any  such  notice,  shall  immediately  take  measures  for  the  safe  keeping  ^T^^C^^ 
of  such  insane  person,  in  the  manner  prescribed  by  law.  nrropwiDten- 

ARTICLE  SECOND. 

0/  the  Impectian  of  CoutUy  Prisonsy  and  the  Diacharge  and  De- 
livery of  Prisoners  confined  therein. 

Sec.  21, 22  &  28.  CerUin  penoof  to  be  inspaeton;  their  powen  and  doty. 

24.  Duty  of  keepers  of  pruou;  aaUiority  of  inipectort  to  examine  witneMet,  ke. 

26.  Lilts  of  prisoners  to  be  delivered  to  courts  of  oyer  and  terminer  and  sessions. 
28.  Prisoners  not  indicted,  wben  to  be  discharged. 

27.  Prisoners  not  to  be  removed  after  opening  of  oyer  and  terminer. 

28.  When  prisoners  detained  for  fines,  may  be  discharged. 

S  21.  In  each  county  of  this  state,  the  first  judge  of  the  county  crtain  oib 
courts  of  such  county,  together  with  the  county  superintendents  of  the  ^^^^^  "' 
poor,  shall  be  inspectors  of  the  prisons  of  such  county. 

S  22.  Such  inspectors  shall  have  power  from  time  to  time,  to  visit  Their  power. 
and  inspect  the  common  jail  and  other  county  prisons,  if  there  be  any, 
in  their  respective  counties,  and  to  examine  and  inquire  into  all  mat- 
ters connected  with  the  government,  discipline  and  police  of  such 
prisons. 

S  23.  It  shall  be  the  duty  of  such  inspectors  to  visit  and  inspect  TiMiidat^ 
the  said  prisons  in  the  month  of  January,  and  also  in  the  month  of 
July,  in  every  year,  and  at  the  next  court  of  oyer  and  terminer  which 
shall  thereafler  be  held  in  their  county,  to  present  to  such  court,  on 
the  first  day  of  its  sifting,  a  detailed  report  stating  the  condition  of 
such  prisons  at  the  time  of  such  inspection ;  the  number  of  persons  con- 
fined therein  for  the  six  months  immediately  preceding  such  inspec- 
tion ;  and  for  what  causes  respectively ;  the  manner  in  which  the 
convicts  confined  in  such  prison  during  that  period  have  been  em- 
ployed ;  the  number  of  prisoners  usually  confined  together  in  one 
room ;  the  distinction,  if  any,  usually  observed  in  the  treatment  of 
persons  detained  in  such  prison ;  the  evils,  if  any,  found  to  exist  in 
such  prison ;  and  particularly,  whether  any  of  the  provisions  of  this 
Title  are  or  have  been  violated  or  neglected,  and  the  causes  of  such 
volation  or  neglect. 

S  24.  It  shall  be  the  duty  of  the  keepers  of  each  of  the  said  prisons,  Datjofkeep 
to  admit  the  said  inspectors  or  any  one  of  them,  into  every  part  of**'*** 
such  prison ;  to  exhibit  to  them  on  demand,  all  the  books,  papers, 
documents  and  accounts,  pertaining  to  the  prison,  or  to  the  detention 
of  the  persons  confined  therein ;  and  to  render  them  every  other  facili- 
ty in  their  power,  to  enable  them  to  discharge  the  duties  above  pre- 
scribed. And  for  the  purpose  of  obtaining  the  necessary  information, 
to  enable  them  (o  make  such  report  as  is  above  required,  the  said  in- 
spectors shall  have  power  to  examine,  on  oath  to  be  administered  by 
either  of  the  said  inspectors,  any  of  the  officers  of  the  said  prisons : 
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TITLE  9.  and  to  oonvene  with  any  of  the  prisoners  ocmfined  dmein^  witboat 
^'^^^^^^  the  presence  of  the  keepers  thereof,  or  any  of  them. 

Lteofpri-       S  25.  It  shall  be  the  duty  of  the  keeper  of  every  prison  enamerat- 
^^        ed  in  this  Title,  to  present  to  every  court  of  oyer  and  terminer,  and 
to  every  court  of  general  sessions  of  the  peace,  to  be  held  in  his  coun- 
ty^  at  the  opening  of  such  court^  a  calendar,  stating, 

1.  The  name  of  every  prisoner  then  detained  in  such  prison : 

2.  The  time  when  such  prisoner  was  committed,  and  by  virtue  of 
what  process  or  precept :  and, 

8.  The  cause  of  the  detention  of  every  such  person. 

DiMbuging  S  26.  Within  twenty-four  hours  ailer  the  discharge  of  any  grand 
SkdS^  "*^^  jury,  by  any  court  of  oyer  and  terminer  or  court  of  general  sessions  of 
the  peace,  it  shall  be  the  duty  of  such  court  to  cause  every  person 
confined  in  such  prison  upon  any  criminal  charge,  who  shall  not  have 
been  indicted,  to  be  discharged,  without  bail,  unless  satis&ctory  cause 
diall  be  shown  to  such  court,  for  detaining  such  person  in  custody  or 
upon  bail,  as  the  case  may  require,  until  the  meeting  of  the  next  grand 
jury  in  such  county. 

BMioTiBc        S  27.  After  the  court  of  oyer  and  termmer  shall  commence  its  sit- 

"^     ting  in  any  county,  no  prisoner  detained  in  the  common  jail  of  such 

county  upon  any  criminal  charge,  shall  be  removed  therefrom  by  any 

writ  of  habeas  corpus^  unless  such  writ  shall  have  been  issued  by 

such  court  of  oyer  and  terminer,  or  shall  be  made  returnable  be/bre  it* 

DiKbvfinff  ^  28.  Whou  any  person  shall  be  confined  in  any  county  prison,  for 
mi  for  fines,  the  nou-pay  mout  of  any  fine  not  exceeding  two  hundred  and  fifty  dol- 
lars, imposed  for  any  crihiinal  offence,  and  against  whom  no  other 
cause  of  detention  shall  exist,  on  satisfactory  proof  being  made  to  the 
court  of  common  pleas,  of  the  county  in  which  such  prisoner  ibay  be 
confined,  that  he  is  unable,  and  has  been  ever  since  his  conviction 
unable  to  pay  such  fine,  the  court  may,  in  its  discretion,  order  his  dis- 
charge. 


TITLE  11/ 

OF  THE  STATE  PRISONS. 


Art.  1. — Of  the  custody  and  gOTernment  of  the  state  prisons;  the  officers  connected 
therewith ;  and  their  gefieral  powers,  duties  and  compensatioB. 

Art.  2. — Re|ulations  conreming  the  treatment  and  conduct  of  prisonert,  and  the  dis- 
cipline of  the  prisons. 

Art.  3. — Miscellaneous  provisions. 

Akt.  4. — Special  provisions  applicable  to  the  state  prison  at  Auburn. 

I  r*'  ■■  11.11  I..  .1  ,  " 

(5)  1  R.  L.  p.  866,  §  a  (6)  1  R.  L.  p.  272;  Laws  of  1817,  p.  810;  lb.  QflSIS^p.  W; 
ori819,p.56;  lb.  p.  87;  of  1821, p.  215;  of  1820,  p.  215, 106;  ofl828,p.l78;  orl8H^A 
ai8;  1826,  p.  286;  1827,  p.  0;  1828,  p.  168. 


CHAP.  m.J         THE  STATE  OF  NEW-YORK.  7M 

▲RTICIiE  FIRST.  ABT.  1. 

Of  the  Custody  and  Oovemmeni  of  the  State  Prisons  ;  the  Offi- 
cers connected  therewith ;  and. their  General  Powers j  Duties 
and  Compensation. 

'  8bc.  1.  State  priioiu  deelared. 

2.  laspeeton  of  prison  at  Aabnni. 

8.  Goyemment  of  prifon  at  Mount-Pleasant.  ^ 

4  &  5.  President  of  boards;  general  powers  of  boards. 

6.  Duty  to  inquire  into  conduct  of  keepers. 

7.  Power  to  examine  witnesses. 

8.  Inspectors  to  hare  access  to  prisons,  books,  Ste. 

9.  Boards  to  keep  minutes. 

10.  Wben  to  meet;  annual  report  to  legislature. 

11.  Inspectors  not  to  hold  any  appointment  relating  to  prison. 

12.  Compensation  to  inspectors  at  Mount-Pleasant. 

18  &  14.  Officers  of  prison  at  Mount-Pleasant  and  at  Auburn. 

15.  Clerks  of  prisons,  how  appointed,  tenure  of  ofice. 

16.  Agents,  chaplains  and  physicians,  how  iq^inted,  l^e. 

17.  Deputy  keepers  and  assistants  at  Mount-Pleasant,  how  appointed,  &c. 

18.  lb.  at  Aubun,  how  appointed,  iic. 

19 1^  20.  Guard  at  the  prisons,  how  goremed,  he. 

21.  Agents  to  execute  bonds,  where  to  be  filed,  &c. 

22.  Other  officers  to  take  oadi;  where  to  he  filed. 
28.  Oeneial  duties  of  agents. 

24.  Special  duty  of  agent  at  Mount-Pleasant. 

25.  Authority  of  agents  in  respect  to  suits,  &e. 

26.  To  enforce  payments;  may  accept  securities. 

27.  Authority  to  refer  eontrorersies  to  arbitration. 

26 1^  29.  Cofetraets  for  labor  of  conriets  when  to  bt  made;  when  to  be  filed^  kio* 
80  to  38.  Contracts  for  prorisions,  how  made,  &e. 

84.  Medicines  and  hospital  stores,  how  procured. 

85.  Raw  materials  how  procured. 

86.  Bills  for  articles,  &c.  to  be  taken  and  entered  by  eleiL 

87.  Penalty  on  inspectors,  officers,  &e.  being  interested  in  contracts,  &c. 
88  &  89.  Drafts  on  the  treasury,  how  to  be  made  and  signed,  Ite. 

40.  Agents  to  rendermonthly  accounts  to  inspectors. 

41.  And  annual  accounts  to  comptrolier. 

42.  Accounts  how  to  be  verified. 

48.  Agents  to  make  annual  reports  to  inspectors. 

44.  Agents  to  endearor  to  defray  expenses  of  prisons. 

45.  Comptroller  to  audit  aceounts  and  report  to  legulatwe. 

46.  Officers  to  support  themselres,  &c. 

47.  Report  of  prisoners  pardoned  or  discharged  to  secretary  of  state. 

48.  To  receive  persons  pardoned  on  condition  of  imprisonment. 

49.  Deputy  keeper  to  act  in  absence,  &c.  of  agent 

50.  Register  to  be  kept  by  physicians;  its  contents. 

51.  Books,  accounts,  itc  to  be  public  property,  &e. 
62.  Reports  made  to  legislature  to  be  kept  in  prisons. 

53.  Compensation  of  officers  and  guards  at  Mount-Pleasant 

54.  Compensation  of  officers  and  guards  at  Auburn. 

S  1-  There  shall  continue  to  be  maintained  in  this  state,  two  state  sut*  prisons 
prisons ;  one  at  Mount-Pleasant,  in  the  county  of  Westchester,  and  ***®**^- 
the  other  at  Auburn,  in  the  county  of  Cayuga. 

S  2.  The  state  prison  at  Auburn  shall  be  under  the  direction  and  insmeton  at 
government  of  five  inspectors,  to  be  appointed  in  the  manner,  and  to  ^ 
hold  their  ofiices  for  the  term,  prescribed  in  the  fifth  Chapter  of  the 
First  Part  of  the  Revised  Statutes. 

S  3.  The  state  prison  at  Mount-Pleasant  shall  be  under  the  direc-  ib.  atMoom- 
tioD  and  government  of  three  inqpectora,  to  be  aiqpomted  in  the  same 
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TITLES,  manner  and  to  hold  their  oflSces  for  the  same  term  aa  the  inspectors 
of  the  prison  at  Auburn.  But  the  commissioners  heretofore  appointr 
ed  to  superintend  the  erection  of  the  prison  at  Mount-Pleasant,  shall 
be  inspectors  of  that  prison,  until  the  expiration  of  one  year  after  this 
Title  takes  efiect  as  a  law.  And  no  appointment  of  an  inspector  for 
the  said  prison,  shall  be  made,  until  the  expiration  of  the  time  herein 
limited,  unless  to  supply  the  place  of  a  commissioner  who  diall  die, 
resign,  or  remove  from  the  state. 

S  4.  Each  of  the  said  boards  of  inspectors,  shall,  from  time  to  time, 
choose  one  of  their  number  to  be  their  president. 

o«Mnipow-     ^  5.  The  inspectors  of  each  prison  shall  have  power,  and  it  shall 
t<»n.  be  their  duty,  from  time  to  time,  to  examine  and  inquire  into  all  mat- 

ters comiected  with  the  government,  discipline,  and  police  of  the  pri- 
son committed  to  their  care ;  the  punishment  and  employment  of  the 
prisoners  therein  confined;  the  monied  concerns  and  contracts  for 
work ;  and  the  purchases  and  sales  of  the  articles  provided  for  such 
prison,  or  sold  on  account  thereof.  And  they  may,  from  time  to  time, 
require  reports  from  the  agent  or  other  ofiicers  of  the  prison  in  rela- 
tion to  any  or  all  of  the  said  matters. 

S  6.  It  shall  also  be  the  duty  of  the  several  boards  of  inspectors, 
to  inquire  into  any  improper  conduct  which  may  be  alleged  to  have 
been  committed  by  the  agent  or  other  officers  of  the  respective  pri- 
sons committed  to  their  care ;  and  for  that  purpose,  any  justice  of  the 
peace  shall  have  power  to  issue  subpoenas,  to  compel  the  attendance 
of  witnesses,  and  the  production  of  papers  and  writings  before  them, 
in  the  same  manner,  and  with  the  like  effect,  as  in  cases  of  arbitra- 
tions. 

S  1.  The  inspectors  may  examine  any  witnesses  who  shall  appear 
before  them,  on  oath,  to  be  administered  by  the  president  of  the 
board. 

S  8.  It  shall  be  the  duty  of  the  agents  and  other  officers  of  each 
prison,  to  admit  the  inspectors  of  such  prison,  or  any  one  of  them,  in- 
to every  part  of  the  prison ;  to  exhibit  to  them  on  demand,  all  the 
books,  papers,  accounts  and  writings,  pertaining  to  the  prison,  or  to 
the  business,  management,  discipline  and  government  thereof;  and  to 
render  them  every  other  facility  in  their  power,  to  enable  them  to 
discharge  their  duties  under  this  Title. 

S  9.  Each  board  of  inspectors  shall  keep  regular  minutes  of  their 
meetings  and  proceedings,  which  shall  be  signed  by  them,  and  pre- 
served in  the  prisons  respectively. 

^  10.  It  shall  be  the  duty  of  the  several  boards  of  inspectors  \» 
meet  once  in  every  two  months,  at  their  respective  prisons,  and  thea 
to  inspect  the  same ;  and  they  shall  annually,  on  or  before  the  fifteendi 
day  of  January,  make  a  report  to  the  legislature,  of  the  state  and  con- 
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(Ution  of  the  said  prisons  respectively ;  of  the  prisoners  confined  there-    art.  i. 
in ;  of  the  monies  expended  and  received ;  and  generally,  of  all  their  ^^^"^'^^^^ 
proceedings  during  the  last  year. 

2  11.  No  inspector  of  any  state  prison  shall  ^  agent  tliereof,  or  Nottobe 
be  concerned  in  the  business  of  such  agency,  or  hold  any  other  ap-  with  priMns. 
pointment  connected  with  such  prison. 

S  \2.  The  inspectors  of  the  prison  at  Mount-Pleasant,  shall  re- compcnM- 
spectively  be  paid  the  same  compensation  as  is  allowed  by  law  to  the  ^ 
members  of  the  legislature,  for  each  day  actually  and  necessarily  em- 
ployed in  inspecting  the  prison,  and  in  travelling  to  and  from  the 
same,  to  be  audited  by  the  comptroller,  and  paid  out  of  the  treasury  ; 
but  the  sum  to  be  allowed  to  tbe  board  under  this  section,  shall  not 
exceed  five  hundred  dollars  in  any  one  year. 

S  IS.  The  officers  for  the  prison  at  Mount-Pleasant,  shall  be  as  2JJ|^j!{^ 
follows :  One  agent,  who  shall  also  be  the  principal  keeper,  and  shall  *^^ 
reside  in  the  prison ;  one  clerk  ;*one  chaplain ;  one  physician  and 
surgeon ;  one  deputy-keeper,  and  not  exceeding  twenty-three  assist- 
ant-keepers. 

S  14.  The  officers  for  the  prison  at  Auburn,  shall  be  as  follows :  ni.atAa 
One  agent,  who  shall  also  be  the  principal  keeper,  and  shall  reside  in 
the  prison;  one  clerk;  one  chaplain;  one  physician  and  surgeon; 
one  deputy-keeper,  and  not  exceeding  twenty  assistant-keepers. 

S  IS.  The  clerk  of  each  of  the  said  prisons,  shall  be  nominated  civkaof 
by  the  governor,  and  appointed  with  the  consent  of  the  senate,  and 
lAall  hold  his  office  for  four  years ;  in  case  of  the  death  or  resignation 
of  the  clerk,  during  the  recess  of  the  senate,  the  inspectors  of  the 
prison  shall  have  power  to  supply  such  vacancy,  by  appointing  a 
clerk  who  shall  hold  until  a  successor  be  duly  nominated  and  ap- 
pointed. 

S  16.  The  agents,  chaplains  and  physicians  shall  be  appointed  by  >ifai(i,ikc. 
the  inspectors  of  the  respective  prisons,  and  shall  hold  their  offices 
during  the  pleasure  of  the  board  by  which  they  were  appointed. 

S  17.    The  deputy-keeper  and  assistants  of  the  state  prison  at  Deputy  kMu- 
Mount-Pleasant,  shall  be  appointed  by  the  agent  of  the  prison  inpiei^nn 
which  tliey  are  employed,  and  shall  hold  their  offices  during  the  plea- 
sure of  such  agent.     A  certificate  of  every  such  appointment,  signed 
by  the  agent,  shall  be  filed  with  the  clerk  of  the  prison. 

S  18.  The  deputy-keeper  and  assistants  of  the  prison  at  Auburn,  ib.at  An< 
shall  be  appointed  by  the  inspectors  of  the  prison,  and  shall  hold  their  *"""*' 
offices  during  the  pleasure  of  such  inspectors,  and  a  certificate  of  eve- 
ry such  appointment,  signed  by  the  president  of  the  board  of  inspec- 
tors, shall  be  filed  in  the  office  of  the  clerk  of  the  prison. 

$  19.  There  shall  continue  to  be  maintained  at  each  prison,  a  Namber  of 
guard  to  be  employed  by  the  inspectors  thereof,  to  consist  of  one  ser-  *"'"*** 
vol*.  II.  96 
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TITLES,  geant  and  so  many  privates,  not  exceeding  sixteen,  as  tbe  inspectors 

^^^^^*^"^^  of  the  prison  may  from  time  to  time  direct. 

iiowffovero.  ^  20.  The  said  guards  shall  be  furnished  from  the  arsenals  of  this 
state,  with  sufficient  arms,  ammunition  and  accoutrements,  and  shall 
be  subject  to  the  command  and  direction  of  the  agent  of  the  prison, 
who  may  also  dismiss  at  pleasure  any  of  the  said  guards,  and  employ 
others  in  their  stead. 

Bottcb  of  S  21.  Each  of  the  agents  of  the  said  prisons,  before  entering  on  the 
*'***^  duties  of  his  office,  shall  execute  a  bond  to  the  people  of  this  state, 
with  sufficient  sureties  to  be  approved  by  the  inspectors  of  his  prison, 
in  the  penal  sum  of  twenty-five  thousand  dollars,  conditioned  for  the 
faithful  performance  of  the  duties,  of  his  office  according  to  hw; 
which  bond  shall  be  filed  in  the  office  of  the  comptroller  of  tins  state. 

OftUibv^  $22.  The  agent,  clerk,  deputy-keeper  and  assistant-keepers  of  each 
^  'o  ^'  ppjgQj^  shall,  before  they  enter  on  th^  duties  of  their  respective  offices, 
severally  take  and  subscribe  before  the  clerk  of  tbe  county  in  which 
the  prison  shall  be  situated,  or  before  a  judge  of  the  county  courts  of 
such  county,  the  oath  of  office  prescribed  in  the  constitution.  Such 
oath  shall  be  filed  in  the  office  of  the  county  clerk. 

Doty  of  S  23.  It  shall  be  the  duty  of  each  of  the  said  agents, 

*'*°^  1.  To  attend  constantly  at  their  respective  prisons,  except  wfaoi 

performing  some  other  necessary  duty  connected  with  their  office: 

2.  To  exercise  a  general  supervision  over  the  government,  'disci- 
pline and  police  of  the  said  prisons,  and  to  superintend  all  tbe  bustnesB 
and  concerns  thereof: 

8.  To  give  the  necessary  directions  to  the  keepers,  and  to  exa- 
mine whether  they  have  been  careful  and  vigilant  in  the  discharge  of 
their  several  duties: 

4.  To  examine  daily  into  the  state  of  the  prison,  and  the  health, 
conduct  and  safe-keeping  of  the  prisoners : 

6.  To  use  every  proper  means  to  furnish  such  prisoners  with  em- 
ployment, the  most  beneficial  to  the  public,  and  the  best  suited  to  their 
various  capacities :  and, 

6.  To  superintend  all  the  manufiicturing  and  mechanical  bosineBS 
that  may  be  carried  on  within  the  prison ;  to  receive  the  articles  so 
manufactured,  and  to  sell  and  dispose  of  the  same  for  the  benefit  of 
the  state. 

lb.  1  Mount-  S  24.  It  shall  be  the  duty  of  the  agent  of  the  Mount-Pleasant  pri- 
son, to  take  the  charge  of  the  farm  and  premises  whereon  the  same  is 
situated,  and  to  rent  or  otherwise  use  and  improve  the  same  to  the 
best  advantage  for  the  benefit  of  the  state ;  but  no  lease  shall  be  made 
by  him  for  more  than  three  years. 

Salts,  fcc  by     S  25.  All  transactions  and  dealings  on  account^of  the  said  priaotv^ 
'^^         shall  be  conducted  by  and  in  the  name  of  the  respective  agentii  wko 
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shall  be  capable  in  law  of  suing  and  being  sued,  in  all  courts  and  pla-    ^k*^*  ^• 
ces,  and  in  all  matters  concerning  the  said  prisons,  by  their  name  of  ^^^"^'^^^^ 
office ;  and  by  that  name,  the  said  agents  respectively  shall  be,  and 
are  hereby  authorised  to  sue  for  and  recover  all  sums  of  money  due 
from  any  person  to  any  former  agent  of  the  said  prisons,  or  to  the  peo- 
ple of  this  state  on  account  of  said  prisons. 

S  26.  It  shall  be  the  duty  of  each  agent  to  enforce  the  payment  of  sorativfor 
all  debts  due  to  the  institution  under  his  charge,  as  soon  and  with  as       '' 
little  expense  to  the  state  as  possible ;  but  he  may,  with  the  approba- 
tion of  the  inspectors,  accept  of  any  security  from  any  debtor,  on 
^granting  time,  that  may  be  deemed  conducive  to  the  interests  of  the 
state. 

S  27.  Whenever  any  controversy  shall  arise,  relative  to  any  claim  Refemiv  to 
or  demand,  which  any  person  now  has  or  hereafter  may  have,  against 
either  of  the  said  agents,  on  account  of  the  prison ;  or  relative  to  any 
claim  or  demand,  which  either  of  the  said  agents  may  have  against 
any  person,  on  account  of  the  prison ;  such  controversy  may  be  pre- 
ferred to  the  arbitration  of  two  or  more  persons,  mutually  chosen  by 
such  agent  and  the  person  with  whom  such  controversy  may  exist. 

S  28.  Whenever  the  inspectors  of  either  prison  shall  so  direct,  it  contncta' 
shall  be  the  duty  of  the  agent  of  such  prison  to  make  contracts  from  mdw^^' 
time  to  time,  for  the  labor  of  the  convicts  confined  therein,  or  of  any 
of  the  said  convicts,  with  such  persons  and  upon  such  terms,  as  may 
be  deemed  by  the  said  agents  most  beneficial  to  this  state. 

S  29.  All  contracts  so  to  bo  made,  shall  be  reduced  to  writing,  robe  writ, 
and  a  counterpart  or  copy  of  every  such  contfact,  shall  be  filed  with  **'°»^®**»** 
the  clerk  of  the  prison,  and  a  copy  thereof  shall  be  delivered  to  the 
inspectors. 

S  30.  The  prisoners  confined  in  the  several  prisons,  shall  be  sup-  contraett  for 
plied  with  provisions  by  contract,  unless  the  inspectors  shall  other-  ^    **** 
wise  direct,  to  be  made  by  the  agent,  annually  or  semi-annually,  un- 
der the  direction  of  the  inspectors,  with  such  persons  as  may  be  wil- 
ling to  do  it  on  the  lowest  terms,  at  a  fixed  price  per  day  for  each 
prisoner. 

S  31.  The  articles  of  food,  and  the  quantities  of  each  kind,  shall  ib, 
be  prescribed  by  the  inspectors  and  inserted  in  the  contract;  and  so 
many  rations  shall  be  delivered  at  the  prison  daily,  or  at  such  other 
times  as  may  be  agreed  on,  as  there  are  convicts  confined  therein. 

S  32.  For  the  purpose  of  ascertaining  who  will  furnish  supplies  Adrwtwni 
on  the  lowest  terms,  the  agents  shall  cause  a  notice  to  be  published  ^^^^^^^ 
in  a  newspaper  printed  in  the  county  in  which  the  prison  is  situated, 
and  in  such  other  newspapers,  and  for  such  time,  as  the  inspector 
idiall  direct,  stating  the  particular  supplies  wanted,  the  manner  in 
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TTTLBs.   which  they  are  to  be  delivered,  and  the  time  during  which  proponk 
^'^^>^^^  will  be  received  by  such  agent,  for  famishing  the  same. 

cootraet  S  33.  The  proposals  to  be  offered,  pursuant  to  such  notice,  shaD 
to  tel^.  specify  the  lowest  price  per  ration  per  day ;  and  the  contracts  shall 
be  made  with  those  persons  whose  terms  shall  be  most  advantageous 
to  the  state,  and  who  shall  give  satisfactory  security  for  the  perlb^ 
mance  of  their  contracts,  unless  the  inspectors  shall  deem  it  expe- 
dient to  decline  all  the  proposals  and  advertise  anew. 

M6dieioct,ae  $  34.  The  necessary  medicines  and  other  hospital  stores  far  the 
use  of  the  prisons,  shall  be  purchased  from  time  to  tinoe,  as  may  be 
requisite,  by  the  agents  of  the  respective  prisons,  with  the  advice  of 
the  physician,  and  under  the  direction  of  the  inspectors. 

a«wm«teri  S  35.  Each  of  the  said  agents  may  purchase  such  raw  materiab 
as  may  be  necessary,  to  be  manu&ctured  by  the  convicts  in  the  prison 
under  his  charge,  and  to  be  paid  for  by  such  agent,  out  of  any  money 
in  his  hands  belonging  to  the  state. 

Biiiiofarti  S  36.  Whenever  any  supplies  or  materials  for  the  prison  shall  be 
purchased,  it  shall  be  the  duty  of  the  agent  to  take  bills  thereof,  at 
the  time  of  such  purchase ;  and  the  clerk  shall  compare  such  bills 
with  the  articles  delivered  at  the  prison,  and  if  found  correct,  shall 
enter  them  in  books  to  be  provided  for  the  purpose.  And  vrbenever 
any  services  shall  be  rendered  for  either  of  the  said  prisons,  it  shall  in 
like  manner  be  the  duty  of  the  agent  to  take  bills  thereof  at  the  time 
of  making  payment  therefor.  Every  such  bill  shall  be  entered  by  the 
clerk  in  the  books  of  the  prison,  unless  he  shall  know,  or  have  reason 
to  believe  that  such  iSlls  are  erroneous. 

inqMcton,        S  37.  No  inspoctor,  agent  or  other  oflScer  or  person  employed  at 
wn<S?iidS  either  of  the  prisons,  shall  be  directly  or  indirectly  interested  in  any 
cohirtcu,     contract,  purchase  or  sale,  for,  by,  or  on  account  of  such  prison,  un- 
der the  penalty  of  two  hundred  and  fifty  dollars. 

DnfboDtbe      S  38.  All  monies  in  the  treasury  of  this  state,  appropriated  for  the 

''***°'^       use  of  either  of  the  said  prisons,  shall  be  drawn  by  the  respectire 

agents  thereof,  by  drafb  upon  the  treasurer  in  favor  of  the  person  by 

name,  who  may  have  performed  the  services,  or  sold  the  goods  or 

other  property,  in  payment  of  which  such  draft  shall  be  delivered. 

lb  S  39.  Every  such  draft  shall  be  signed  by  the  agent  drawing  die 

same,  and  countersigned  by  the  clerk  of  his  prison ;  and  shall  ex- 
press in  some  general  terms,  the  articles  or  services,  and  the  numbers 
of  the  vouchers,  for  which  the  same  is  drawn. 

Montuy  ac      S  40.  It  shall  bc  the  duty  of  each  of  the  said  agents,  to  keep  a  re- 
**'*^*       gular  and  correct  account  of  all  monies  received  by  him  from  any 
source  whatever,  by  virtue  of  his  office,  including  all  monies  taken 
from  convicts,  or  received  as  the  proceeds  of  property  taken  fiom 
them ;  and  of  all  sums  paid  by  him,  and  the  persons  to  whom,  and  the 
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purposes  for  which  the  same  were  paid ;  and  to  make  out  and  deliver    art.  i. 
to  the  inspectors,  or  one  of  them,  monthly,  on  oath,  a  return  of  all  ^^-^v*^/ 
monies  received  and  paid  by  him,  on  account  of  the  prison,  during 
the  preceding  month,  specifying  from  whom  received,  and  to  whom 
paid,  and  on  what  account,  and  stating  also  the  balance  in  his  hands 
at  the  time  of  rendering  such  account. 

S  41.  The  agents  shall  annually  close  their  aooounts  on  the  l<^t^^^*« 
day  of  October  in  every  year ;  and  each  agent,  on  or  before  the  first 
day  of  December  thereafter,  shall  render  to  the  comptroller  a  full  and 
true  account  of  all  monies  received  by  him,  on  account  of  the  prisbti 
under  hi$  charge,  and  of  all  the  monies  expended  by  him  for  Ae  use 
thereof,  with  sufficient  vouchers  for  the  same,  and  also  an  inventoiy  of 
the  goods,  raw  materials,  and  other  property  of  the  stale,  on  hand,  ex- 
hibiting a  complete  detail  of  the  transactions  of  the  prison  for  the  year. 

S  42.  To  the  several  returns,  accounts  and  inventories,  required  Howmifiw 
to  be  rendered  by  the  preceding  sections,  there  shall  be  annexed  lain 
affidavit  of  the  agent  and  clerk  of  the  prison,  stating  that  the  same  are 
correct  and  true  in  every  respect,  to  the  best  of  their  knowledge  iftnd 
belief. 

S  43.  Each  of  the  airents  shall,  on  or  before  the  first  day  of  De-  adqiuik- 
cember  m  every  year,  transmit  to  the  mspectors  of  his  prison,  a  re-  ■pecton. 
port  exhibiting  a  complete  and  comprehensive  view  of  the  transac- 
tions of  the  prison  during  the  preceding  year  ;  of  the  number  of  con- 
victs confined  therein ;  the  various  branches  of  business  in  which  they 
are  employed ;  the  number  employed  in  each  branch,  and  the  profits 
to  the  state,  if  any,  arising  therefrom. 

S  44.  It  shall  be  the  duty  of  the  agents  to  use  their  best  endeavors  PeftyiMiji 
to  defray  all  the  expenses  of  the  said  prisons,  by  the  labor  of  the  pri-  p^o^^ 
soners. 

S  45.  It  .shall  be  the  duty  of  the  comptroller  to  examine  and  audit  oatjor 
the  accounts  of  the  respective  agents,  and  annually  to  lay  a  state-  **"p*~"*' 
ment  thereof  before  the  legislature. 

S  46.  The  agents,  keepers  and  other  officers,  and  the  guards  of  oiiemto 
the  respective  prisons,  shall  support  themselves  from  their  own  re-  M^^ac. 
sources,  and  shall  not  receive  any  perquisites  or  emoluments  for  their 
services,  other  than  the  compensation  provided  by  this  Title  ;  except 
that  the  agents  shall  keep  their  offices  and  reside  with  their  families 
at  the  respective  prisons,  and  shall  be  furnished  with  fuel  from  the 
stock  provided  for  the  use  of  the  state,  and  from  the  said  stock,  shall 
furnish  fuel  for  the  barracks  of  the  guards. 

S  47.  It  shall  be  the  duty  of  each  of  the  said  agents,  annually,  on  Anmaira- 
or  before  the  first  Tuesday  of  February,  in  each  year,  to  make  a  re-  ^ifSSH. 
port  to  the  secretary  of  state,  of  the  names  of  convicts  pardoned  or 
discharged  the  preceding  year  iirom  the  said  priaous  mqiectively ;  the 
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TITLE  s.  counties  in  which  they  were  tried ;  the  crimes  fi)r  which  they  wcfe 
convicted ;  the  terms  of  time  for  which  they  were  severally  commit- 
ted ;  the  ages  and  decriptions  of  their  persons ;  and  in  cases  of  par- 
dons, the  term  unexpired  of  the  time  for  which  such  convicts  were 
respectively  sentenced ;  when  such  pardons  were  granted ;  and  the 
conditions  if  any,  upon  which  they  were  granted. 

S  48.  It  shall  be  the  duty  of  the  said  agents,  at  all  times  hereafter, 
to  receive  into  the  prisons  under  their  charge,  on  the  order  of  the  go- 
vernor, any  person  convicted  of  any  crime  puni^ble  with  death,  who 
shall  be  pardpned  on  condition  of  being  confined  either  for  life  or  Sx 
a  term  of  years,  in  a  state  prison,  and  to  confine  such  person  accord- 
ing to  the  terms  of  such  condition. 

i>«pttirkMp-  S  49.  Whenever  there  shall  exist  a  vacancy  in  the  office  of  agent 
•e^  ac  of  either  of  the  priscms,  or  the  agent  shall  be  absent  from  the  pciton, 
all  the  duties  and  powers  of  such  agent,  so  &r  as  the  same  rdate  to 
the  safe  keeping  of  the  prisoners,  and  the  discipline  of  the  prison^ 
shall  devolve  upoa  and  be  executed  by  ijie  deputy-keeper  of  such  pri- 
son, until  such  vacancy  be  filled,  or  the  agent  return  to  the  prison. 

S  50.  It  shall  be  the  duty  of  the  physicians  of  the  respective  pri- 
sons, to  keep  a  register  of  all  the  sick  convicts  placed  under  their 
care,  stating  the  disease  with  which  they  are  afflicted,  and  the  date  of 
their  entering  and  leaving  the  hospital ;  also  a  register  of  all  the  de- 
ceased convicts,  stating  their  names,  ages,  disease,  time  and  cause  of 
death,  and  all  other  circumstances  which  they  may  deem  necessaiy ; 
which  register  shall  always  remain  at  the  prison  and  be  open  to  in* 
spection. 

S  51.  All  books  of  account,  registers,  returns  and  other  documents 
and  papers,  relating  to  the  af&irs  of  the  respective  prisons,  shall  be 
considered  as  public  property,  and  shall  remain  therein. 

.S  52.  The  agent  of  each  prison  shall  preserve  therein,  at  least  a  set 
of  copies  of  all  official  reports  made  to  the  legislature  respecting  the 
same,  and  also  another  set  of  like  reports  made  respecting  the  other 
prison,  for  which  purpose  a  suitable  number  of  such  reports,  whea 
printed,  shall  be  supplied  to  them. 

S  53.  The  officers  and  guards  of  the  prison  at  Mount-Pleasant^ 
shall  receive  the  following  salaries  and  compensation,  lo  be  paid  in 
monthly  payments,  out  of  any  monies  in  the  hands  of  the  agent  of  the 
prison,  that  is  to  say : 

1.  The  agent,  one  thousand  seven  hundred  and  fifty  dollars  a  year: 

2.  The  clerk,  eight  hundred  dollars  a  year : 
8.  The  physician  and  surgeon,  such  sum  as  Ae  inspectors  shall 

agree  to  pay,  not  exceeding  five  hundred  dollars  a  year : 
4.  The  chaplain,  three  hundred  dollars  a- year : 
6.  The  deputy-keeper  such  sum  not  exceeding  one  thousand  dollars 

a  year ;  and  the  assistant-keepers,  such  aums  reqiectivdy,  not  ex* 
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ceeding  on  an  average  five  hundred  and  fifty  dollars  a  year  each,  as   aet.s. 
the  inspectors  shall  agree  to  pay :  v^*v^^ 

6.  The  sergeant  of  the  guard,  twenty-five  dollars,  and  the  privates 
eighteen  dollars  each  per  month. 

S  54.  The  officers  and  guards  of  the  prison  at  Auburn,  shall  re-ib^atAu- 
ceive  the  following  salaries  and  compensation,  to  be  paid  monthly  out  ^^*^ 
of  any  monies  in  the  hands  of  the  agent  of  the  prison,  that  is  to  say : 

1.  The  agent,  one  thousand  two  hundred  and  fifty  dollars  a  year : 

2.  The  clerk,  six  hundred  and  fifbfr  dollars  a  year : 

3.  The  physician  and  surgeon,  such  sum  as  the  inspectors  shall 
i^ee  to  pay,  not  exceeding  five  hundred  dollars  a  year : 

4.  The  chaplain,  two  hundred  dollars  a  year : 

6.  The  deputy-keeper,  six  hundred  and  fifty  dollars  a  year ;  and  the 
assistant-keepers,  four  hundred  and  fifty  dollars  a  year  each :  and, 

6.  The  sergeant  of  the  guard,  twenty-five  dollars,  and  the  privates 
twenty-five  dollars  each  per  month/ 

ARTICLE  SECONB. 

RegukUiona  concerning  the  Treatment  and  Conduct  of  Prison- 
ers,  and  the  Discipline  of  the  Prison. 

Sec.  66.  ConvicU  to  be  kept  at  bard  labor. 

66.  To  be  kept  feparately  in  celli  at  tdfjtkt,  ke, 

67.  Clotbiof^  bedding  and  food  ofconyicta. 

68.  A  bible  to  be  fbrniahed  each  conriet  that  ean  read. 

89.  Powera  of  keepen  to  enforee  orden  and  resiat  offences,  kc 
^        60&61.  Mooeyof  conTicta,liow  seeoredaBdwhentobepaidtheiDylte. 
62.  Clothing  and  money  to  be  (nmiahed  ditcharged  conricta. 
68.  Ponifhinent  for  bringingto  or  eanying  from  priaon  lettera,  ho* 
64.  Officers,  he.  authorised  to  visit  prisons  at  pleasure. 

S  55.  All  convicts  in  the  state  prisons,  others  than  such  as  are  con-  coovieti  to 
fined  in  solitude  for  misconduct  in  the  prison,  shall  be  kept  constant- 
ly employed  at  hard  labor  during  the  day  time,  except  when  incapa- 
ble of  laboring  by  reason  of  sickness  or  bodily  infirmity. 

S  56.  Whenever  there  shall  be  a  sufficient  number  of  cells  in  the  To  be  kept  in 
prison,  it  shall  be  the  duty  of  the  agents  to  keep  each  prisoner  singly  mC^ 
in  a  cell  at  night,  and  also  during  the  day  time,  when  unemployed. 

S  57.  The  clothing  and  bedding  of  the  convicts  shall  be  of  coarse  ciothiof, 
materials,  manufactured,  as  fax  as  practicable,  in  the  respective  pri-  ^*^*  ^' 
sons.'    They  shall  be  supplied  with  a  sufficient  quantity  of  inferior 
but  wholesome  food. 

S  58.  It  shall  be  the  duty  of  the  agents  to  furnish,  at  the  expense  sibies toeon 
of  the  state,  a  bible  to  each  convict  confined  in  their  respective  pri- 
sons, who  can  read. 

$59.  When  several  convicts  combined,  or  any  convict  alone.  Powers  or 
shall  offer  violence  to  any  officer  of  a  state  prison,  or  to  any  other  ^''^^' 
convict,  or  do  or  attempt  to  do,  any  injury  to  the  building  or  any 
workshop,  or  to  any  appurtenances  thereof,  or  attempt  to  escape,  or 

(6)Uw8orisa»,p.iui^§8. 
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TITLE  i.  resist  or  disobey  any  lawful  command,  the  officers  of  the  prison 
^^^^^^^^  use  all  suitable  means  to  defend  themselves,  to  enforce  the  obsenrano 

of  discipline,  to  secure  die  persons  of  the  offenders,  and  to  prevea 

any  such  attempt  or  escape. 

ammiu  to  S  60.  It  shall  be  the  duty  of  the  said  agents,  respectively,  to  taki 
otc^^.  charge  of  any  property  which  any  convict  shall  have  with  him  at  tb 
time  of  entering  the  prison ;  and  if  the  same  is  worth  ten  dollars,  oi 
more,  and  it  be  not  demanded  by  any  trustee  of  the  estate  of  such  con 
vict  appointed  pursuant  to  law,  the  agent  shall  place  the  same  at  in- 
terest for  the  benefit  of  such  convict  or  his  representatives. 

To  whom  u>  S  61.  Such  agcut  shall  keep  a  correct  account  of  all  such  properly^ 
^^'  and  shall  pay  the  amount  thereof  to  such  convict  when  released,  or  to 
his  legal  representatives ;  and  in  case  of  the  death  of  such  convict, 
without  being  released,  if  no  legal  representative  shall  demand  sucli 
property,  within  one  year,  then  the  same  shall  be  applied  to  the  use 
of  this  state. 

ciotiHiic,au.      S  62.  Whenever  any  convict  shall  be  discharged,  either  by  pardon 
todaehuged  ^^  othcrwise,  it  shall  be  the  duty  of  the  agent  to  furnish  such  convici 


nuiy  mat  pri- 


necessary  clothing,  not  exceeding  ten  dollars  in  value,  and  such  sun 
of  money,  not  exceeding  three  dollars,  as  the  said  agent  may  deem 
proper  and  necessary. 

carryioc  lot-      S  63.  No  porsou  shsU,  without  the  consent  of  the  agent,  bring  into, 
^riot^aoT'    or  convey  out  of,  a  state  prison,  any  letter  or  writing  to  or  from  any 

convict ;  and  whoever  shall  violate  the  provisions  of  this  section, 

shall  be  deemed  guilty  of  a  misdemeanor. 

ooom  who  S  64.  The  following  persons  shall  be  authorised  to  vbit  the  re- 
spective prisons  at  pleasure,  namely ;  the  governor  and  lieutenant- 
governor,  members  of  the  legislature,  the  chancellor,  judges  of  the 
supreme  court,  the  attorney-general,  and  circuit  judges,  district  at* 
tornies,  and  any  minister  of  the  gospel  who  shall  have  charge  of  a 
congregation  in  the  town  wherein  any  state  prison  is  situated ;  and  oo 
other  person  shall  be  permitted  to  enter  within  the  walls  where  tht 
convicts  are  confined,  except  by  the  special  permission  of  the  agerif, 
or  under  such  regulations  as  the  inspectors  shall  prescribe. 

ARTICLE  THIRD. 

Miscellaneous  Provisions. 

Sec.  65  to  67.  Provisions  respecting  female  convicts. 

68.  Male  convicts  where  to  be  confined. 

69.  Certified  copy  of  sentence  to  be  delivered  with  each  prisoner 
70  &  71.  Provisions  for  retaking  convicts  who  escape. 
72  to  74.  Provisions  concerning  insane  coovicts. 
76.  When  coroners  to  hold  inquests;  duty  of  agent. 
76.  Bodies  of  convicts  when  to  be  delivered  to  certain  ecXlegf. 
77  to  79.  Removal  of  convicts  from  one  prison  to  anoUicr  by  otdar  of  goicuwf- 

80.  When  inspectors  may  order  convicts  removed  temporarily. 

81.  In  case  of  fire,  keeper  mny  remove  them. 


coo* 

irban 
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S  85.  Until  the  legislature  shall  make  other  provision  on  the  sub-    a^^-  ^ 
jecty  the  inspectors  of  the  prison  at  Mount-Pleasant,  shall,  from  time  ^^^^^^^^^^ 
to  time,  have  authority  to  contract,  in  behalf  of  this  state,  with  the  >p«f  <>"«  <«- 

'  '  '  '  mala  con- 

corporation  of  the  city  of  New- York,  for  the  confinement,  support,  ^^ta. 
employment  and  government,  in  the  state  prison  formerly  maintained 
in  that  city,  or  in  some  other  prison,  of  the  female  convicts  who  may 
be  sentenced,  in  the  first  and  second  senate  districts,  to  imprisonment 
in  a  state  prison. 

S  66.  So  long  as  such  contract  shall  be  in  force,  all  females 'sen- ^^|^«ntob« 
tenced  in  the  first  and  second  senate  districts,  to  imprisonment  in  the 
state  prison,  shall  be  confined  in  such  prison  in  New- York,  which 
shall  be  deemed,  in  respect  to  the  said  female  convicts,  a  state  prison. 
And  all  females  so  sentenced  in  the  other  senate  districts  of  this  state, 
shall  be  confined  in  the  state  prison  at  Auburn.'^ 

S  67.  Such  female  convicts  shall  be  confined  and  governed  under  irid*rwiiow 
the  direction  of  the  corporation  of  the  city  of  New- York,  in  the  same  Ntwv^. 
manner,  as  near  as  may  be,  as  convicts  in  the  state  priMHis. 

S  68.  All  male  convicts  sentenced  in  the  first,  second,  third  and  luit 
fourth  senate  districts,  to  imprisonment  in  a  state  prison,  shall  be  con-  !?£ 
fined  in  the  state  prison  at  Mount-Plearant ;  and  convicts  so  sentenced,  ''^' 
in  all  the  other  senate  districts  of  the  state,  shall  be  confined  in  the 
state  prison  at  Auburn.     But  if  it  shall  appear  that  either  prison  has, 
or  may  be  likely  to  have,  more  prisoners  than  there  are  cells  in  the 
same,  the  governor,  on  the  official  report  of  the  agent  thereof,  may, 
by  warrant,  order  the  sherifis  of  the  most  convenient  county  or  coun* 
ties,  to  transport  their  prisoners  to  the  other  prison,  if  it  shall  appear 
by  like  report,  that  there  will  probably  be  therein,  cells  sufficient;  and 
such  warrants  may  be  revoked  and  renewed,  as  often  as  needful. 

S  69.  Whenever  any  convict  shall  be  delivered  to  the  keeper  of  a  <^opy  ofi6n< 
state  prison,  the  officer  having  such  convict  in  his  charge,  shall  de- 
liver to  such  keeper  the  certified  copy  of  the  sentence  received  by 
such  officer  firpm  the  clerk  of  the  court,  and  shall  take  from  such 
keeper  a  certificate  of  the  delivery  of  such  convict. 

S  70.  Whenever  any  convict  confined  in  a  state  prison,  shall  es-B«wanb<br 
cape  therefrom,  it  shall  be  the  duty  of  the  keeper  of  such  prison  toe^^****^ 
take  all  proper  measures  for  the  apprehension  of  such  convict ;  and  for 
that  purpose,  he  may  ofier  a  reward,  not' exceeding  fifty  dollars,  for 
the  apprehension  and  delivery  of  such  convict. 

S  71.  All  suitable  rewards  and  other  sums  of  money,  necessarily  ExpMMt 
paid  for  advertising  and  apprehending  any  convict  who  may  escape  6d. 
from  a  state  prison,  shall  be  audited  by  the  comptroller  and  paid  out 
of  the  treasury  of  this  state. 

S  72.  Whenever  the  physician  of  any  state  prison  shall  duly  report  iomm  «<»- 
to  the  keeper  of  such  prison,  that  any  convict  confined  therein,  is  in- 

(7)  Variedai  totliirdMafttoaiftriet,byMtofl89,clMp.M,§4.    SmtoLiii." 
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TITLE  3.  sane,  it  shall  be  the  duty  of  such  keeper,  under  the  direction  of  the 
^'^^^^'^  inspectors,  to  cause  such  insane  convict  to  be  removed  to  the  lunatic 
asylum  in  the  city  of  New-York,  if  a  reasonable  contract  can  be  made 
with  the  managers  thereof,  for  the  maintenance  of  such  convict,  until 
the  expiration  of  the  term  for  which  he  shall  have  been  sentenced,  if 
he  shall  so  long  continue  insane. 

whootoho       $  73.  If  such  insane  person  shall  recover  from  his  insanity,  befi>re 
pTblTil.  ^'^    the  expiration  of  the  term  for  which  he  was  sentenced,  the  agent  of 
the  prison  from  which  he  was  sent,  shall  cause  such  convict  to  be  re- 
turned to  such  prison. 

Expcnw  bow     2  74.  The  expense  of  removing  such  convict,  and  of  maintaining 
'*^         him  in  the  said  lunatic  asylum,  as  above  provided,  shall  be  paid  by 
the  agent  of  the  prison  from  which  he  was  sent,  out  of  any  money  be- 
longing to  the  state. 

coRMMr'«  ID.     §  75.  It  shall  not  be  lawful  for  any  coroner  to  hold  an  inquest  in 
**°^  any  state  prison,  upon  the  body  of  any  deceased  convict,  unless  re- 

quested by  the  agent,  piiysician  or  chaplain  of  the  prison,  or  by  one 
of  the  inspectors ;  but  it  sliall  be  the  duty  of  the  agents  to  call  the 
coroner,  in  all  cases  of  the  death  of  any  convict  from  any  cause  other 
than  ordinary  sickness. 

Bodies  of  S  76.  Whenever  a  convict  shall  die,  in  either  of  the  state  prisons, 
it  shall  be  the  duty  of  the  agents,  unless  the  body  of  such  convict  be 
taken  away  for  interment,  by  the  relatives  of  the  deceased,  within 
twenty-four  hours  after  his  death,  to  deliver,  on  demand,  such  dead 
body,  if  at  the  prison  at  Mount-Pleasant,  to  the  agent  of  the  college 
of  physicians  and  surgeons  of  the  city  and  county  of  New-York ;  or 
if  at  the  prison  at  Auburn,  to  the  agent  of  the  college  of  physicians 
and  surgeons  of  the  western  district  of  this  state. 

Order  of  go-  S  77*  The  govomor  may,  as  often  as  he  shall  see  fit,  order  any 
ro^d  of con^  numbcr  of  convicts  to  be  removed  from  one  prison  to  the  other ;  bat 
not  less  than  ten  convicts  shall  be  removed  at  one  time.  The  agent 
shall  cause  the  convicts  so  ordered  to  be  removed,  to  be  suflScientIf 
chained,  in  pairs,  and  transported  to  the  prison  to  which  they  shall  be 
sent,  and  shall  deliver  such  prisoners,  with  the  certified  copies  of  their 
sentences,  to  the  agent  of  the  prison  to  which  such  removal  shall  be 
made ;  the  agent  of  which  shall  receive  and  keep  such  prisoners  ac- 
cording to  their  sentences,  as  if  they  had  been  originally  conmiitted 
to  such  prison. 

How  inaj*.  S  78.  The  persons  employed  to  conduct  such  convicts,  shall  pro- 
hibit all  hitercourse  between  them  and  other  persons,  and  may  inflict 
reasonable  and  necessary  correction  upon  the  convicts,  for  disobedience 
or  misconduct  in  any  respect. 

E»cn»o  how     S  79.  The  expenses  of  sustaining  such  convicts  while  travelltfiSy 
^     '' '     with  all  other  expenses  necessarily  incurred  in  their  removal,  shall 
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be  audited  by  the  comptroller,  and  paid  by  the  ageiit  of  the  prison,    art.  4. 
whence  the  prisoners  shall  be  removed,  out  of  any  monies  in  his  hands  ^•'"^'^^^ 
belonging  to /he  state. 

S  80.  In  case  any  pestilence  or  contasrious  disease  should  break  Romorai  in 
out  among  the  convicts  in  either  of  the  state  prisons,  or  in  the  vicini-  lonce,  &c. 
ty  of  such  prison,  tlie  inspectors  of  the  prison  may  cause  the  convicts 
eonfined  in  such  prison,  or  any  of  them,  to  be  removed,  to  some  suita- 
ble place  of  security,  where  such  of  them  as  may  be  sick,  shall  re- 
ceive all  necessary  care,  and  medical  assistance.  Such  convicts  shall 
be  returned,  as  soon  as  may  be,  to  the  state  prison  from  which  they 
were  taken,  to  be  confined  therein  according  to  their  respective  sen- 
tences, if  the  same  be  unexpired.  \ 

S  81.  Whenever,  by  reason  of  any  state  prison  being  on  fire,  orib.ineM«»f 
any  building  contiguous  or  near  to  such  prison  being  on  fire,  there  ^'^ 
shall  be  reason  to  apprehend  that  the  convicts  confined  therein  may 
be  injured  or  endangered  by  such  fire,  the  keeper  of  such  prison  may, 
in  his  discretion,  remove  such  convicts  to  some  safe  and  convenient 
place,  and  there  confine  them,  so  long  as  may  be  necessary  to  avoid 
/such  danger. 

ARTICLE  FOURTH. 

Special  Provisions  applicable  to  the  State  Prison  at  Avbutn. 

Sec.  82  &  83.  MiliUry'companj  at  Aoburn,  under  whose  command. 
84.  Firoirjsions  rei pecthig^  their  arms,  accoutrements,  Ace. 
86  &  86.  Duty  of  company;  its  pririlejges  and  exemptions. 

87.  Members  not  to  leave  company. 

88.  How  often  to  be  driUed. 

80  to  91.  Returns  of  delinquents  and  proceedinfj^  against  them. 

92.  Monies  collected  by  ffaies,  how  disposed  of. 

93.  Proceedings  against  officers  for  ne^ot  of  duty. 

94  to  97.  Provisions  concerning  fire  company  near  the  prison. 

S  82,  There  shall  continue  to  be  organized,  in  the  village  of  Au-  Military c«m 
burn,  a  company  for  the  safety  of  the  prison  at  Auburn,  to  be  formed  '"°^' 
from  persons  liable  to  militia  duty,  and  residing  nearest  the  said  pri- 
son ;  to  consist  of  one  captain,  one  lieutenant^  one  ensign,  four  ser- 
geants, four  corporals,  two  drummers,  two  fifers,  and  forty-five  pri- 
vates ;  who  shall,  from  time  to  time,  as  may  be  necessary,  receive 
arms,  accoutrements  and  ammunition,  from  the  state  arsenal  at  Onon- 
daga, upon  tlic  order  of  the  agent  and  keeper  of  the  said  prison. 

S  83.  The  said  company,  in  case  of  alarm  or  danger  at  tlie  said  whotoeoa- 
state  prison,  shall  be  under  the  control  and  direction  of  the  agent  and 
keeper  of  the  said  prison. 

S  84.  The  arms,  accoutrements  and  ammunition  heretofore  received  Their anns, 
by  the  members  of  the  said  company,  shall  be  kept  by  them  in  good 
order,  for  their  use  when  called  upon  in  defence  of  the  prison ;  and 
whenever  any  such  arms,  accoutrements  or  anununition,  shall  hereaf- 
ter be  delivered,  the  person  receiving  the  same  shall  execute  a  re- 
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TITLED  ceipt  therefor,  stating  the  purpose  to  which  the  same  are  to  he  ap- 

^'^'^'^^^  plied. 

DutjoTcom  3  85.  The  said  company  shall  always  be  ready  for  immediate  ser- 
vice ;  and  shall  repair,  with  their  arms,  on  the  first  alarm  or  notice 
from  the  agent  or  principal  keeper  for  the  tinie  being,  to  the  prison, 
and  there  aid  and  assist,  under  his  direction,  in  the  defence  of  the 
prison,  and  in  preventing  the  escape  of  the  prisoners,  or  the  execu- 
tion of  any  injury  threatened  or  meditated  by  them. 

ly  priviugw,  ^  gg.  The  persons  composing  the  said  company  shall  be  exempted 
from  all  other  militia  duty,  and  from  serving  on  any  grand  or  petit 
jury,  so  long  as  they  shall  respectively  continue  to  be  members  of 
such  company. 

''t^jj^j^  S  87.  No  person  duly  enlisted  into  said  company,  shall,  without 
the  written  consent  of  the  commanding  officer  thereof,  leave  the 
same  to  serve  as  a  fireman  in  any  fire  company,  or  to  enlist  into  any 
other  company  of  militia,  except  in  cases  of  renooval  out  of  the  beat 
of  the  said  company. 

To  b«<!riHc4  3  88.  The  said  company  shall  be  ordered  out  for  drill  and  exercise, 
by  the  commanding  officer  thereof,  not  less  than  three,  nor  more  than 
six  times  in  any  one  year. 

221^^  S  89.  The  commanding  officer  of  the  said  company  shall  return  as 
delinquents,  to  the  inspectors  of  the  prison,  any  non-commissioned  of- 
ficer, musician  or  private  of  said  company,  who  shall  not  appear  on 
parade  in  the  complete  uniform  of  the  company,  or  who  sliall  be 
guilty  of  any  neglect  of  duty  or  improper  conduct  on  parade. 

^««j^  S  90.  The  board  of  inspectors  of  said  prison  may  summon  any  per- 
son so  returned  as  a  delinquent,  to  appear  before  them,  at  such  time 
and  place  as  they  shall  appoint,  to  answer  to  such  alleged  delinquen- 
cy or  misconduct ;  and  upon  proof  of  such  summons  having  been  duly 
served,  may  proceed,  at  the  time  and  place  therein  specified,  to  im- 
pose on  such  delinquent  such  fine  as  is  provided  for  the  like  ofience 
when  committed  in  the  militia  of  this  state,  by  the  tenth  Chapter  of 
the  First  Part  of  the  Revised  Statutes. 

foSStlSS'*'  S  91.  The  president  of  the  said  board  of  inspectors  shall  make  out 
his  warrant  for  the  collection  of  such  fines,  in  like  manner,  and  with 
like  efTcct,  as  a  president  of  a  court-martial ;  which  warrant  shall  be 
directed  to  any  constable  in  the  county  of  Cayuga,  commanding  him 
to  levy  and  collect  such  fine  ;  and  such  constable  shall  collect  such 
fine,  in  like  manner  as  fines  are  collected  under  and  in  pursuance  of 
the  said  tenth  Chapter. 

db^^of.  ^  ^^-  ^^^  monies  collected  under  the  last  preceding  section,  shall 
be  paid  over  to  the  commanding  ofiicer  of  said  company,  and  may  be 
disposed  of  by  a  vote  of  the  company,  for  any  beneficial  purposes  br 
the  use  of  such  company. 
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S  93.  If  any  officer  of  the  said  company  shall  neglect  to  perform  titles. 
any  duly  enjoined  on  such  officer  by  law,  it  shall  be  the  duty  of  the  )j^^^[^ 
commander  in  chief,  upon  such  neglect  being  reported  by  the  inq>ec-  ^^y  ^j  ^^^ 
tors  of  the  prison,  to  dismiss  such  officer  from  the  said  company ;  and 
if  any  non-coiptnissioned  officer  or  private  shall  refuse  or  neglect  to 
perform  his  4^ty,  such  delinquent,  in  addition  to  the  fine  herein  be- 
fore prescribed,  may  be  discharged  by  the  commanding  officer  of  the 
said  company,  and  another  may  be  enrolled  in  his  stead. 

S  94.  There  shall  continue  to  be  organized  in  the  vicinity  of  the  Fi^eompa- 
prison  at  Auburn,  one  fire  company,  to  consist  of  one  foreman  and 
thirty-six  men,  residing  in  that  vicinity. 

S  95^  It  shall  be  the  duty  of  the  said  fire  company,  on  the  first  ^iMir  duty, 
alarm  or  notice  fix)m  the  agent  xxr  principal  keeper,  for  the  time  being, 
to  repair  to  the  prison  and  there  to  use  and  manage  under  his  cBrec- 
tion,  the  engine  belonging  to  the  said  prison,  and  to  aid  by  all  means 
in  their  power,  in  the  preservation  of  the  prison  and  of  the  persons 
confined  therein. 

S  96.  It  shall  also  be  the  duty  of  the  said  company  to  attend  the  ^^• 
said  engine,  and  to  exercise  and  try  it,  at  such  stated  times,  as  Ae  in- 
spectors shall  prescribe ;  and  the  said  inspectors,  whenever  they  shall 
deem  it  expedient,  may  remove  any  member  of  the  said  complmy  and 
appoint  another  in  his  stead. 

S  97.  The  members  of  the  said  company,  during  their  continuance  ^2b£"^ 
as  such,  shall,  upon  the  certificate  of  the  president  of  the  board  of  in- 
spectors, be  exempt  from  serving  on  juries,  and  from  serving  in  the 
militia,  except  in  cases  of  invasion  and  insurrection. 


TITLE  in. 

GENERAL  PROVISIONS  APPLICABLE  TO  ALL  THE  PRISONS  TREATED  OF 

IN  THIS  CHAPTER. 

Sec.  1.  Offender!  eommitted  under  authority  of  United  Statei  to  be  kept  in  eonntj  jnilf. 
2.  Conrictfl  vnder  sneh  entbority  to  be  reeeiTed  in  itate  priions,  fte. 
8.  Ponifbment  for  snek  prisoner  escaping,  Ite. 
4.  Keepers  liable  for  neglect  or  riolatioa  of  duty. 
6.  Ezeaiption  of  keepen  of  prisons  firoM  jory  and  militia  duty. 

6.  Fenude  conyiets  not  to  be  whipped. 

7.  How  conricts  to  be  brought  up  as  witnesses. 

8.  IttwhateaseseonTietsasay  be  witnesses. 

9.  Spirituous  liquors,  Im.  not  to  be  brought  into  prisons,  exeept,  Itc. 

10.  When  permit  may  be  gnmted,  for  eounty  prison. 

11.  Punishment  for  bringing  or  selling  liquors,  Ite, 

S  1.  It  shall  be  the  duty  of  the  keepers  of  the  respective  cotinty  osMton  s- 
prisons,  to  receive  into  their  prisons  any  person  duly  committed  there-  SrSf  suTw. 
to  for  any  offence  against  the  United  States,  by  any  court  or  officer  of 
the  United  States,  and  to  confine  such  person  in  their  prisons,  until  he 
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TITLE  X  thall  be  duly  discharged ;  the  United  States  supporting  sach  person 
during  his  confinement. 

S  3.  It  shall  be  the  duty  of  the  respective  keepers  of  eadi  of  the 
county  and  state  prisons,  to  receive  into  the  said  prisons  and  safely  to 
keep  therein,  subject  to  the  discipline  of  such  prison,  any  crimiDal 
convicted  of  any  offence  against  the  United  States,  sentenced  to  im- 
prisonment therein,  by  any  court  of  the  United  States,  sitting  within 
this  state,  until  such  sentence  be  executed,  or  until  such  convict  shall 
be  discharged  by  due  course  of  law  ;  the  United  States  supporting 
such  convict  and  paying  the  expenses  attendant  upon  the  execution 
of  such  sentence. 

S  3.  In  case  any  such  prisoner  shall  escape,  or  attempt  to  escape 
out  of  the  custody  of  any  keeper  to  whom  such  prisoner  may  have 
been  so  committed,  he  shall  be  liable  to  the  like  punishment  as  if  he 
had  been  committ^  by  virtue  of  a  commitment  or  conviction  under 
the  authority  of  this  state. 

S  4.  The  keeper  of  any  prison  to  whom  any  such  prisoner  may 
have  been  committed,  shall  be  liable  to  the  like  penalties  and  punish- 
ment, for  any  neglect  or  violation  of  duty  in  respect  to  the  custody 
of  such  prisoner,  as  if  such  prisoner  had  been  committed  by  virtue  of 
a  commitment  or  conviction  under  the  "authority  of  this  state. 

snmptioaof     $  5.  The  keeper  of  every  county  or  state  prison,  and  all  persons 
priMiM.       actually  employed  in  any  such  prison  shall  be  exempted,  during  their 
continuance  in  office,  from  serving  on  juries  and  from  military  duty.  . 

Whipping  fir-     S  6.  No  female  convict  confined  in  any  prison  shall  be  punished 

mala  con-       ,  ,..  r  •  j.*  i* 

victi.  by  whippmg,  for  any  misconduct  m  such  prison. 

Brin|inir  np  $  7.  Wheuevcr  any  convict  confined  in  any  county  or  state  prison, 
shall  be  considered  an  important  witness  in  behalf  of  the  people  of 
this  state,  upon  any  criminal  prosecution  against  any  other  convict, 
by  the  district  attorney  conducting  the  same,  it  shall  be  the  duty  of 
any  officer  authorised  by  law  to  allow  writs  of  habeas  corpuSj  upon 
the  affidavit  of  such  district  attorney,  to  grant  a  habeas  corpus  for 
the  purpose  of  bringing  such  prisoner  before  the  proper  court  to  tes- 
tify upon  such  prosecution. 

S  8.  Such  convict  may  be  examined  upon  such  trial,  and  shall  be 
considered  a  competent  witness  against  any  fellow  prisoner,  for  any 
offence  actually  committed  whikt  in  prison,  and  whilst  the  witness 
so  offered  shall  have  been  confined  in  the  prison,  in  which  such  of- 
fence shall  have  been  committed. 

S  9.  No  spirituous  or  fermented  liquors  shall,  on  any  pretence 
whatever,  be  sold  within  any  county  or  state  prison  ;  nor  shall  anj 
kind  of  spirituous  or  fermented  liquor  be  brought  into  any  countj 
prison,  for  the  use  of  any  convict  confined  therein,  williout  a  written 
permit  signed  by  the  physician  to  such  prison,  specifying  the  quantity 


convicts  to  bo 
witneow 


When  to  be 
witneites. 


Brinfiof  li- 
quors into 


CHAP.  HI.]        THE  STATE  OF  NEW-YORt  T7 

and  quality  of  the  liquor  which  may  be  furnished  to  any  prisoner,  the   TrrLE: 
name  of  the  prisoner  for  whom,  and  the  time  when  the  same  may  be  ^"^^^^^ 
furnished ;  which  permit  shall  be  delivered  to  and  kept  by  the  keeper 
of  the  prison. 

S  10.  No  such  permit  shall  be  granted,  unless  it  shalLsatisfactori-  ^^^^*"^ 
]y  appear  to  such  physician,  that  the  liquor  allowed  to  be  furnished,  •<>»• 
is  necessary  for  the  health  of  the  prisoner  for  whose  use  it  is  permit- 
ted ;  which  shall  be  stated  in  such  permit. 

S  !!•  Any  person  who  shall  sell  or  bring  into  any  of  the  said  pri-  ^^l^ 
sons,  any  spirituous  or  fermented  liquor,  contrary  to  the  foregoing  pro-  q«K»r«.  itc. 
.visions,  and  every  keeper  or  other  officer  employed  in  or  about  any 
such  prison,  who  shall  suffer  any  spirituous  or  other  liquor,  to  be  sold 
or  used  therein,  contrary  to  the  foregoing  provisions,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  thereof,  shall  be  subject 
to  imprisonment,  not  exceeding  one  year,  or  to  a  fine  not  exceeding 
two  hundred  and  fifty  dollars,  or  both,  in  the  discretion  of  the  court ; 
and  every  8herifi*or  other  officer  so  convicted,  shall  forfeit  his  office. 


[The  preceding  three  Chapters,  constituting  the  Foubth  Pabt 
OF  TH£  Rkvised  STATUTES,  wcre  finally  passed  as  one  Act,  by  the 
Senate  and  Assembly,  on  the  10th  of  December,  1828,  and  were  on 
the  same  day  approved  and  signed  by  Nathaniel  Pitcher,  Lieu- 
tenant-Grovernor  of  the  state,  Mr.  Clinton,  the  Governor,  having  died 
on  the  11th  of  February  preceding.] 


APPENDIX. 


AN  ACT  concerning  the  Revised  Statutes. 

Passed  December  10, 1828. 

The  People  of  the  State  of  Neuo'York,  represented  in  Senate  and  Assem* 
hlyy  do  declare  and  enact  asfoUoms: 

§  1 .  The  act  passed  on  the  fourth  day  of  December,  one  thousand  eight  Pint  |Mut  of 
hundred  and  twenty-seven,  entitled  "  An  act  concerning  the  territorial  JitSS?** 
limits  and  divisions,  the  civil  polity,  and  the  internal  administration  of  this 
state,"  consisting  of  twentr  Chaptei^,  shall  be  known  and  distinguished 
as  the  First  Part  of  the  Revised  Statutes. 

§  2,  The  act  passed  at  the  present  meeting  of  the  legislature,  entitled  SMoa^put. 
*<An  act  relative  to  the  acquisition,  the  enjovment  and  the  transmission  of 
property,  real  and  personal ;  to  the  domestic  relations,  and  other  matters 
connected  with  private  rights,"  consisting  of  eight  Chapters,  the  first  of 
which  was  passed  at  the  present  meeting  of  the  legislature,  and  the  other 
Chapters  were  passed  on  the  fourth  day  of  December,  one  thousand  eight 
hundred  and  twenty-seven,  shall  be  known  and  distinguished  as  the  oe* 
cond  Part  of  the  Revised  Statutes. 

§  3,  The  act  passed  at  the  present  meeting  of  the  legislature,  entitled  TUfd 
^'An  act  concerning  courts  and  ministers  of  justice,  and  proceedings  in 
civil  cases,"  consisting  often  Chapters,  shall  be  known  and  distinguished 
as  the  Third  Part  of  the  Revised  Statutes. 

§  4.  The  act  passed  at  the  present  meeting  of  the  legislature,  entitled  poortfa  put 
^^An  act  concerning  crimes  and  punishments ;  proceedings  in  criminal  ca- 
ses ;  and  prison  discipline,"  consisting  of  three  Chapters,  shall  be  known 
and  distinguished  as  the  Fourth  Part  of  the  Revised  Statutes. 

§  5.  The  following  Chapters  and  parts  of  Chapters,  of  the'  said  First  chtptOTo 
Part  of  the  Revised  Statutes,  as  originally  passed,  are  declared  to  have  ^^nloftejl 
commenced  and  taken  effect  on  the  first  day  of  January,  one  thousand  inmry,  isss^ 
eight  hundred  and  twenty-eight,  viz : 

1.  Chapter  six,  entitied  **  Of  elections,  other  than  for  militia  and  town 
officers :" 

2.  Chapter  eight,  entiUed  **  Of  the  duties  of  the  executive  officers  of 
the  state,  and  of  various  matters  connected  with  their  respective  depart- 
ments :" 

'    3.  Chapter  nine,  entitled  ^*  Of  the  funds,  revenue,  expenditures  and 

EroperW  of  the  state,  and  the  administration  thereof,"  except  section  one 
undred  and  eighty-six,  of  the  ninth  Title  thereof,  originally  passed  as 
section  one  hundred  and  eighty-one,  which  section  shall  take  effect  on  the 
first  day  of  January,  one  thousand  eight  hundred  and  twenty-nine ;  and 
the  forfeiture  therein  mentioned,  shall  not  take  effect  until  six  months  af- 
ter the  said  section  shall  be  in  force  as  a  law. 

4.  Chapter  ten,  entitled  '*  Of  the  militia  and  the  public  defence :" 

5.  Chapter  thirteen,  entitled  "  Of  the  assessment  and  collection  of 
taxes :" 

6.  Chapte?  fourteen,  entitied  "  Of  the  public  health :" 

7..  Th^  second  Titie  of  Chapter  fifteen,  entitied  **  Of  public  iastnic* 
tion,"  which  Titie  relates  to  the  common  schools  : 
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8.  Chapter  sixteeny  entitled  *'  Of  highways,  bridges  and  ferries : 

9.  Chapter  eighteen,  entitled  ^<  Of  incorporations." 

§  6.  The  seventeenth  Chapter  of  the  said  First  Part  of  the  Revised 
St£ltuteS|  entitled  <*  Of  the  regulation  of  trade  in  certain  cases/'  as  the 
same  was  originally  passed,  is  declared  to  have  commenced  and  taken  ef 
feet  on  the  first  day  of  May,  one  thousand  eight  handred  and  twenty- 
eight 

§  7.  The  additions  and  alterations,  in  the  Chapters  enomerated  in  th< 
two  preceding  sections,  made  in  pursuance  of  acts  of  the  l^;islatnre,  an 
declared  to  have  taken  effect  at  the  several  times  when  the  statutes  direct 
ing  such  additions  and  alterations,  were  respectively  passed. 

§  8.  The  remaining  Chapters  and  parts  of  Chapters  of  the  said  Revis 
ed  Statutes,  not  specified  in  the  three  last  preceding  sections,  and  re 
specting  the  commencement  of  which  no  direction  is  herein  before  given, 
shall  severally  commence  and  take  effect  as  laws,  on  the  first  day  of  Janu< 
ary,  one  thousand  eight  hundred  and  thirty. 

§  9.  The  term  ^*  laws  now  in  force,*'  whenever  it  occurs  in  the  Revis- 
ed Statutes,  shall  be  construed  to  mean  the  statutes  and  other  laws  ii 
force  immediately  previous  to  the  final  passage  of  the  Chapter  conteininj 
such  term. 

§  10.  Whenever  the  term  "  heretofore"  occurs  in  any  Chapter  or  Ti 
tie  of  the  Revised  Statutes,  it  shall  be  construed  to  mean  any  time  pre 
vious  to  the  day  when  such  Chapter  or  Title  shall  commence  and  take  ei 
feet ;  and  whenever  the  term  **  hereafter"  occurs,  it  shall  be  construe 
to  mean  the  time  after  such  Chapter  or  Title  shall  commence  and  take  d 
feet 

§  11.  Whenever  in  the  Revised  Statutes,  or  in  any  other  statute,  word 
importing  the  plural  number,  are  used  in  describing  or  referring  to,  an; 
matters,  parties  or  persons,  any  single  matter,  party  or  person,  shall  b 
deemed  to  be  included,  although  distributive  woras  may  not  be  used ;  am 
when  any  subject,  matter,  party  or  person,  is  described  or  referred  to  bj 
words  importing  the  singular  number  or  the  masculine  gender,  severa 
matters  and  persons,  and  females  as  well  as  males,  and  bodies  corporati 
as  well  as  individuals,  shall  be  deemed  to  be  included ;  and  these  rules  q 
construction  shall  apply  in  all  cases,  unless  it  be  otherwise  specially  pro 
vided,  or  unless  there  be  something  in  the  subject  or  context  repugnao 
to  such  construction. 

§  12.  For  the  purposes  of  construction,  the  said  Revised  Statutes  shal 
be  deemed  to  have  been  passed  on  the  same  day,  notwithstanding  the 
may  have  passed  or  taken  effect  at  different  times ;  but  if  any  pron 
sions  in  the  different  parts  or  chapters,  are  repugnant  to  each  other,  tha 
which  shall  be  the  last  in  the  order  herein  before  declared,  shall  prevail 
and  so  much  of  any  prior  provision  as  is  inconsistent  with  such  last  pro 
vision,  shall  be  deemed  repealed  thereby. 

§  13.  When  the  printing  of  the  Revised  Statutes  shall  be  completed 
the  revisers,  or  any  two  of  them,  shall  certify  the  same  to  have  been  ex 
amined  and  compared  by  them  with  the  original  acts,  and  with  the  act 
amending  such  originals ;  and  shall  deposit  a  copy  so  certified,  in  the  oi 
fice  of  the  secretary  of  state,  which  shall  be  conclusive  evidence  of  sue! 
statutes. 

§  14.  Such  certificate  shall  be  printed  in  each  copy  of  the  Revised  Sti 
tutes  published  under  the  direction  of  the  revisers  :  and  .every  copy  s 
printed  by  the  printers  employed  for  that  purpose,  in  which  such  certifi 
cate  shall  be  inserted,  may  be  read  in  evidence  in  all  courts  of  justice,  an 
in  all  proceedings  before  any  officer,  board  or  body,  in  this  state. 

§  1 5.  This  act  shall  be  published  with,  and  as  a  part  of  the  Revised  Stt 
tutes. 


AN  ACT  to  repeal  certain  Acts  and  parts  of  Acts. 

Passed  December  10,  1828. 

'  The  People  of  the  State  of  Aetr- ForA:,  represented  in  SencUe  and  Assem- 
bly^ do  enact  asjollows : 

§  1.  From  and  after  the  thirty-first  day  of  December,  in  the  year  one  ceruin  ,u- 
thousand  eight  hundred  and  twenty-nine,  the  following  acts  and  parts  o{^^  and 
acts,  heretofore  passed  by  the  legislature  of  this  state  shall  be  repealed,  [ot^^^lMi^ 

viz  :  ^  ^iB  *nd 

[Here  follows  an  enumeration  of  the  statutes  and  parts  of  statutes  re-  DeJisui 
pealed,  for  which  see  Act  at  length  in  vol.  3.] 

§  2.  Nothing  herein  contained,  shall  be  construed  to  repeal  any  statute  Nocu^f  in 
consolidated  and  published  in  the  Revised  Statutes ;  nor  any  act  of  the  JSirtreJd  *** 
legislature  passed  since  the  ninth  day  of  September,  one  thousand  eight  np»«iiafB«. 
hundred  and  twenty-eight,  unless  such  act  be  consolidated  and  re-enacted  taSi,  2^ 
in  the  said  Revised  Statutes.* 

§  3.  None  of  the  statutes  of  England  or  Great  Britain  shall  be  coosi-  scatntM  or 
dered  as  laws  of  this  state ;  nor  shall  they  be  deemed  to  have  had  any  onSSw-"* 
force  or  effect  in  this  state,  since  the  first  day  of  May,  in  the  year  one  t«io,  aoi  ja 
thousand  seven  hundred  and  eighty-eight.t  '**'**' 

§  4.  No  statute  passed  by  the  government  of  the  late  colony  of  New-  Noracatote 
York,  shall  be  considered  as  a  law  of  this  state.  ofooimof 

§  5.  The  repeal  of  any  statutory  provision  by  this  act,  shall  not  affect  g^  .* 
any  act  done,  or  right  accrued  or  established,  or  any  proceeding,  suit  or  eialiuS^Mto 
prosecution  had  or  commenced  in  any  civil  case,  previous  to  the  time  mu!!> 
when  such  repeal  shall  take  effect ;  but  every  such  act,  right  and  pro-  <:ra«d,  *& 
ceeding,  shall  remain  as  valid  and  effectual  as  if  the  provision  so  repealed, 
had  remained  in  force. 

§  6.  No  offence  conamitted,  and  no  penalty  or  forfeiture  incurred  pre-  ib.  m  to  o«^ 
vious  to  the  time  when  any  statutory  provision  shall  be  repealed,  shall  be  ^J^^"" 
affected  by  such  repeal ;  except  that  where  any  punishment,  forfeiture  or  naiiWiih'*' 
penalty  shall  have  been  mitigated  by  the  provisions  of  the  Revised  Sta-  ^^"'^ 
tutes,  such  provisions  shall  apply  to  and  control  any  judgment  to  be  pro- 
nounced after  the  said  statutes  shall  take  effect,  for  any  offence  committed 
before  that  time. 

§  7.  No  prosecution  for  any  offence,  or  for  the  recovery  of  any  penalty  ib.  m  to  pre 
or  forfeiture,  pending  at  the  time  any  statutory  provision  shall  be  repeal-  JSSSToc*' 
ed,  shall  be  affected  by  such  repeal ;  but  the  same  shall  proceed  in  all  re-  penaitiai. 
spccts,  as  if  such  provision  had  not  been  repealed ;  except  that  all  such 
proceedings  had  after  the  time  when  the  Revised  Statutes  take  effect,  shall 
beconductcd  according  to  the  provisions  of  the  said  statutes,  and  shall  be 
in  all  respects  subject  to  the  said  provisions. 

§  8.  All  statutes  and  parts  of  statutes  which  were  repealed  or  abrogat-  statntw 
ed  by,  or  were  repugnant  to,  any  law  hereby  repealed,  and  which  have  JlJlUS^ 
not  been  re-enacted  and  consolidated  in  the  Revised  Statutes,  shall  con-  eomiaiie'M 
tinue  to  be  so  repealed,  and  shall  be  deemed  abrogated.  r»p«dod. 

§  9.  The  repeal  by  this  act,  of  any  statute  or  pail  of  a  statute  hereto-  TiMMi|hw 
fore  repealed,  shall  not  be  construed  as  a  declaration  or  implication  that  ^^t    ^^'"^ 
such  statute  or  part  of  a  statute  has  been  in  force  at  any  time  subsequent 
to  such  first  repeal. 

§  10.  Where  any  statute  not  hereby  repealed,  refers  to  and  adopts  any  HuhrfMa- 
statutc  or  part  of  a  statute  which  is  herein  repealed,  the  statute  or  part  of  "^j^^^ 
a  statute  so  referred  to  and  adopted,  shall  not  be  deemed  repealed  by  the  tiitoDotr!^ 
provisions  of  this  act,  but  shall  be  in  force  to  far  only  as  the  same  shall  [|^jf^ 

*The  ftatntet  fptdiea  of  in  the  fint  elame  of  thii  foetion  tf  ''publi^ud  in  th*  B«¥iMd 
Statntot,"  are  those  poitioiii  of  the  Firtt  Put  which  took  eileet  on  the  lit  of  Janvarj  nd 
Itt  of  May,  182^  ana  which  were  published  hy  the  atate  printer  in  December,  1887. 

flB.  L.p.  6W,§80. 
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have  been  so  adopted^  and  for  no  other  pnrpoae,  and  aulject  to  the  pro- 
Tisiona  of  the  two  next  sections. 
lb.  wImn  tk«     §  1 1.  But  if  the  statute  or  part  of  a  statute  so  referred  to  and  adopt- 
S^to^Sit  edy  shall  have  been  revised  and  consolidated  in  the  Revised  Statutes,  all 
taMravMod.  proTisions  contained  therein  repugnant  to,  or  inconsistent  with  those  a 
the  said  Rerised  Statutes,  shall  be  deemed  repealed  at  the  time  specifiec 
in  this  act ;  and  every  such  provision  so  referred  .to  and  adopted,  whid 
shall  be  modified  by  the  Revised  Statutes,  shall  be  deemed  to  be  so  modi- 
fied  in  respect  to  any  use  or  purpose,  for  which  such  provision  is  hereii 
declared  to  be  in  force,  from  and  after  the  time  when  the  Revised  Sta- 
tutes shall  take  effect 
ikwiMna       §  12.  Where  any  statute  or  part  of  a  statute,  which  is  not  hereby  re 
IJE^to^  pealed,  refers  to  and  adopts  any  prorision  or  rule  of  law  which  is  abrogat 
21^2?^^    ed  or  modified  by  the  Revised  Statutes,  such  provision  or  rule  shall  hi 
gmto*         deemed  to  be  so  abrogated  or  modified,  as  the  case  may  be,  as  well  in  re- 
spect to  such  statute  or  part  of  a  statute  not  repealed,  as  otherwise,  from 
and  after  the  time  when.the  Revised  Statutes  snail  take  effect 
Otftifti  prar      §  1 3.  The  seventh  section  of  the  "  act  concerning  the  Revised  Statutes, 
H^^^  passed  at  the  present  meeting  of  the  legislature,"  passed  December  4, 
pmM*         1827,  is  hereby  repealed  ;  together  with  so  much  of  the  said  act,  as  de- 
Clares  that  the  Chapters  of  the  First  and  Second  Parts  of  the  Revised  Sta- 
tutes therein  specined,  shall  commence  and  take  effect  on  the  first  day  oi 
January,  one  thousand  eight  hundred  and  twenty-nine. 
Apv^  ^  14.  The  repeal  by  Sns  act  of  any  statutory  provision,  which  is  cod- 

""^  ISfw-  •^^^^^^^  and  re-enacted  in  the  Revised  Statutes,  by  virtue  of  which  an) 
jot  to  appointment  shall  have  been  made,  or  any  office  i»  or  shall  be  held,  shall 
not  be  construed  to  vacate  such  office,  or  in  any  wav  affect  such  appoint- 
ment ;  but  the  said  appointments  shall  continue,  and  the  said  offices  shall 
be  held  subject  to  the  provisions  of  law  in  force  after  the  repeal  of  sudi 
statutory  provision, 
aa  §  16.  But  where  any  office  is  abolished  by  the  repeal  of  any  act,  and 
H^^Jjjg^  by  ^^^^  °^^  '^  ^^^  consolidated  and  re-enacted  in  the  Revised  Statutes,  such 
sndi  rtpeaL  office  shall  cease  at  the  time  such  repeal  shall  take  effect 


OENERALi  INDEX 

To  the  Matters  contained  in  the  First,  Second,  Third  and  Fourth  Parts  of  the 

Revised  Statutes. 

[The  refereneefl  to  Ae  difTerent  Tdunei  are  indicated  by  the  Roman  nnmeiali.] 


ABANDONING  Mt/d  under  6  yean  old,  by 

parent!,  &c ii.  666 

Abatsmcitt, 

by  death,  marriage,  he ii.  886 

death  of  one  of  seTeral  pkintifia  or 

defendantf  not  to  abate  foit. . .  ii.  986 
death  of  f  ole  pkintiff  or  defendant, 

when  not  to  abate  suit ii.  886 

proceedinn  in  partition,  not  abated 

by  death • ii.  887 

death  or  removal  of  pnblie  offieer  or 

tnutee,  not  to  abate  suit ii.  888 

•oitt  under  health  law  not  to  abate  by 

death  of  offieer i.  4<7 

proceedings  against  iteeonding  debt- 
or, when  abated  by  his  dealh. .  ii.    18 
death  of  executor  or  administrator, 

not  to  abate  suits ,  ii.  115, 116 

of  actions  of  ejectment  prerented  ii.  806. 

l»(Mt<fi,tobeTerifiedbyaffidaTit....  n.  8S2 
not  allowed  in  certain  suits  in  &Tor 
ofthe  state 1.174 

qfiuita  m  chancery,  provisions  concern- 
ing  :..: II.  184 

qf  aptdal  proceedings,  before  judge  or 

other  officer,  mrevented ....  ii.  85, 284 

cflegaeU$j  when  to  oe  made  ........  n.  115 

ofnuuanct,  judgment  for ii.  838 

AbbreoiaUoney  E«n£^h  in  common  use,  may 

be  used  in  process,  &c ii.  275 

.46<liidwm  of  females ^ ii.  663,664 

of  colored  persony ii.  665 

of  children ii.  665 

of  other  persons ii.  664 

JibortUmj  attempts  to  produce ii.  694 

of  quicK  child  by  drugs,  &c ii.  662 

Abecandingt  concealed  and  non^rendent  debt- 
ort, 
when  property  ofdebtor  may  be  attached  ii.     8 
what  creditors  %nay  apply  tor  such  attach- 
ment   II.  8;  86 

application  for  attachment  to  whom  to  be 

made,  and  how n*  3,34 

warrant  when  to  be  issued,  and  duty  of  she- 

riir  thereupon ii.  3, 4 

seizures  unoer  such  warrants  to  supersede 

certain  previous  seizures ii.    14 

perishable  property  how  disposed  of . . .  ii.      4 
proceedings  if  property  be  claimed  by  ano- 
ther  IX.      4 

lb.  in  case  of  vessels ii.      5 

notice  of  attachment  to  be  published,  and 

how "•      7 

sales  and  judgments  after  publication  of  no- 
tice, void II*      8 

debtors,  &c.  of  person  proceeded  against, 
to  account  to  trustees ii.      8 

if  prosecuted  by  him,  may  give  evidence  of 
attachment,  sc ii.      8 

after  appUeation  for  attachment,  other  cre- 
ditor may  file  affidavit  and  petition .. .  II.      8 

such  subsequent  attarhment  to  be  deemed 
part  of  fint  proceedings ii.      9 


Abeeondingf  ^c  debiort, 
debtor  may  contest  allegation  of  coneealr 

ment,  &c.  and  how n.     9 

assi^ee  of  debtor  may  also  apply n.    U 

decision  on  petition  of- debtor  or  assignee, 

how  reviewed  br  eertionn.  1^ ii.  0Q2 

may  apply  for  discharge  of  attachment. .  n.    11 

tnuteee  to  be  appointed,  and  when ii. .  12 

their  general  powers,aBd  duties  n.    89 
appointment  to  be  reeorded,  &c.  u.    12 
death  of  deDtor  after  time  limited  for  his  ap- 
peanmee,  not  to  affect jproceediiigs...  u.    18 

death  therMfter  provided  for  J n.    13 

sheriffto  return  wanant;  wfa^  and  how 

enforced n.  18 

officer  issuing  wamnt,  to  file  affidavita  and 

makerepoit n.    18 

proceedings  may  be  reviewed  by  supreme 

court,  and  how xx.    14 

creditors  to  have  notice  of  sureties,  ind  may 

require  them  to  justify n.    14 

general  provisions  applicable  to  proceediagi 

against u.    84 

Jbeence  of  husband  or  wife,  maniM|;e  byeither 
party  during,  void  and  firom  what  time  u.  189 
fiv  seven  vears  of  persons  upon  whoae  livet 
estates  a^end,  provisioft  coneemiitf  • .  x.  749 

Jibeent  debtore jx,     1 

[See  .^6teotidtn^,  concealed  and  non-retideni 

debtore,} 
Abeeni,  concealed  and  nonreeident  dtfend- 
onU,  how  proceeded  against  in  chancery 

II.  185 
^ttotnsng  firom  prosecution  for  ofienees. 
agreement  for ii.  669, 692 

Academies,  their  foundation  .>• x.  461 

ceriamt  to  be  visited  by  regents  ofthe  uni- 
versity   X.  457 

to  receive  share  of  income  of  litetir 
ture  fond,  and  to  nuJce  returns,  i.  468. 

tnuteee  o/,  their  powers  and  duties. . .  i.  462 
and  colUgee,  general  provisions  a^Iica- 

bleto X.  468 

teachers  in,  exempt  firom  militaiT 

duty , 1.286 

.    students   in,    also   exempt  except, 
&c I.  286 

wlceiploncsofbiUs  of  exchange ...  x.  797 

(See  BilU  qfexdumge,) 

Aeceeeariee  before  the  fiict,  in  felony n.  6B8 

after  the  fact n.  699 

mav  be  tried,  after  principal  pai^ 

ooned n.  727 

after  the  fact  in  kidnapping;,  n.  666 

AccouHT,  money  of x.  611 

actUme  qf,  to  be  referred,  and  prooeed- 

ingsthereon xi.  886 

may  oe  brought  by  and  against  ex^ 

enters  and  administiitors ix.  118 

to  be  commenced  within  six  years  xx.  286 
proceedings  to  compel  executors  and  adasi- 
nittrators  to  account n.    91 
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proeeedingf  to  compel  geacnl  goudans  to 

■CCOOBt If.  IfiS 

ib.  at  to  fpecial  guarrliam  appoiiited  bj 

court  of  enancery ii  196 

AeeoiaUt  pubiie,  penou  matmtimg  BMr  be 

reqairedbjcomptroUertojnfitoMh  i.  SO 
for  landi  pnrchMed  or  moftcasod,  how 

fettled... I.  174 

to  be  kept  in  money  of  accooit  of  United 

Statee 1.611 

•gainst  receiTen  of  mooief ,  proceediaga 

to  enforce  tettlement  of i.  172 

AeeomUt  stpanUe,  when  and  how  to  be  open- 
ed hj  coBDpteoUer. i.  175 

Aemmulatum  ofprofitf  of  landi,  how  and  for 

whom  permitted i.  726 

other  diivctions  for,  how  fitf  Toid i.  726 

when  profit*  may  be  qiplied  to  edneatson 

of  infanta 1.726 

of  penooal  property,  regolationi  concen- 

mf I.  773 

4miBaU<m$  of  criminal  offences  how  to  be 

made i.    98 

Mautdjiif^fd I.    94 

AekwoKiiedgwunt  of  deeds i.  755 

[See  C(m«eyafieef.] 

AeknmoUdgmDU  qf$aU^faeUonjotduntM  in 

chanceiy u.^182 

of  jodgmentaatlaw ii*  862 

uferi,  how  to  oe  measured;  its  contents.. .  i.  607 
j^  concerning  the  territorial  limits  and  diri. 
sions,  the  civil  polity,  and  internal  ad- 
ministration of  the  state I.    61 

rdatiYe  to  the  acouisition.  the  enjoyment 
aad  the  transmission  or  property,  real 
and  personal,  and  to  the  dosMstie  rela- 
tions, and  other  matters  connected  with 

private  rights i.  717 

Qonceming  courts  and  ministers  of  justice, 

and  proceedings  in  civil  cases ix.  163 

concerning  crimes  and  punishments;  pro- 
ceedings in  criminal  cases;  and  priscm 
disciplme ii.  655 

ACTIOKS  OIVIL, 

division  of ii.  291 

right  of,  not  merj^ed  in  fekmy ii.  292 

time  of  commencing ii.  292 

[See  lAmUatioiul 
cognizable  before  justices  of  the  peace 

II.  225 
relating  to  real  property, 

certain,  aboUsned ii.  843 

ejectment,  proceedings  in,  regulat- 
ed  II.  302 

to  compel  determination  of  claims  to 

real  propertr ii.  312 

for  partition  of  lands ii.  815 

nuisance ii.  332 

waste II.  833 

trespass  on  lands ii.  838 

general  provisions  concerning  . .  ii.  339 

costs  in II.  613 

to  discover  death  of  persons  upon 
whose  lives  estates  aepcnd...  ii.  343 

local  actions,  enumerated ii.  409 

transitory,  where  tried ii.  409 

personal  actions,  how  commenced. . .  ii.  847 

by  Cfl^>ias ii.  347 

or  by  filing  or  declaration,  &c ii.  347 

by  summons  against  a  corporation,  ii.  347, 

45S 
how,  when  defendant's  name   is  un- 
known  II.  347 

proceedings  therein,  until  the  forming 

ofanistfuein  fact ii.  347 

bail  and  proceedings  to  charge  and  exo- 
nerate them II.  379 

pleadings  and  set-offs n.  351 

proceeding's  upon  default ii.  3o«  | 


trial,  and  ir****^*^«*£*  f^imm^f^fA  dMR- 

with 11.408 

ia,  pioviaaaMS  ecoccnuBc  ii. 

SSBtolfiS 

11.613^614 

'a,proviaicma  coacaiBiac  II. 

368  to  ST 

against  joiai  debtors 11.877 

OB  hoods  for  the  perfotmanee  of  cove- 
nants  II.  sn 

when  and  how  eoaaolidated  i.  181,  u.  881 

detinue,  aboliahed 11.59 

trespass  on  the  case,  y/rhtm.  to  lie. . .  ii.  558 
in  particular  eases, 

by  poor  persons,  provisimi  for ix.  441 

[See  Poor  pertosuJ} 

by  infants  aad  aipinst  them n.  445 

against  infont  heirs  or  devisees . . . .  xi.  455 
1^  aad  i^ainst  executors  and  adsoinit- 

tntors n.  447 

against  legatees  umI  next  of  kia,  for  as- 
sets  11.451 

agiinstheirBaaddeviaeesiBMnitj  n.  109, 

454 
•gainst  corpccalioM  at  law...  •  ii.Sf7,458 

imttqpditj n.  4B 

by  foRin  corporations xi.  457 

against  foreign  coqpontioBa.....  •  ii.  459 

by  and  against  towns i.  866,  n.  473 

by  aad  agunst  snpervisofa  of  comities 

I.  88i»  n.  478 
by  aad  against  superviaon  of  towaa  u.  473 
by  and  against  cooBty  anperintendsats 

ofthepoor ib. 

by  and  against  overaaera  of  the  poor...   ib. 
by  and  against  commisaionara  of  com- 
mon scnoola. ..... . « ib. 

by  and  ag^unst  trustees  of  sdmol  dis- 
tricts     ib. 

by  and  aninst  trosteea  of  gospel  aad 

schoollots ib. 

by  and  against  conuusaioBen  of  high- 
ways   ib. 

on  bonds  of  sheriifs i>  880^  u.  476 

of  surrogates n*  479 

of  register  in  ^aacery  n.  170, 479 
of  clerks  in  chancery  n.  170, 479 
of  clerk  of  New-Toik. ...  ii.  479 

of  marshals  of  citiea ii.  480 

for  penalties  and  forfeitures ii.  490 

on  recognizances u.  485 

for  irregularities  in  distraining  ....  n.  006 

of  replevin ii.  528 

on  bonds  given  by  defendants  in  attach- 
ments  n.  688 

on  bonds  submitting;  to  arbitration,  ti.  514 
in  name  of  the  pe<^le,  practice,  Ibc.  to 

be  as  in  private  suits ii.  563 

by  district  attonies  on  bonds  given  on 

appeals  firom  surrojgates n.  611 

when  to  be  referred^  and  proceedxqgs 
thereupon ii.  881 

Acts  qf  the  legislature,  to  be  printed  in  state 

pauer  and  in  volumes i.  188 

may  be  read  in  evidence,  for  certain  tiine, 
from  state  paper. ,, i.  188 

may  be  read  m  evidence  firom  vdlnme 
printed  by  state  printer i«  181 

how  referred  to  in  pleadings u.  351 

Acts  of  parliament  qf  England  and  Greol- 
Britain,  not  law  in  thu  state  since  May 

1,1788, u.  779 

.^jottmm«n<of  poll  of  election i.  136 

of  state  canvasaers i.  144 

oflejpslature i.  15S 

omission  ofTin  courts  of  racocd,  not  ta 

vitiate  proceedings .,  u.  877 

of  court  before  ezpiratioB  of  term,  not 
to  ofiect  process d.  877 
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Adjowmmmt, 

of  f  apreme  court,  upon  fiuhure  of  judges 

to  attend ii* 

of  eircoit  eourt  and  eoort  of  oyer  and 

tenniner  in  like  case ii. 

of  county  courts,  in  like  case ii.  209 

of  mayors*  courts,  in  like  case ii.  219 

of  causes  in  justices*  courts ii*  288 

to  be  appointed  by  goremor i.  287 

toharerankofbrig^er-general i.  297 

officers  in  his  depvtment 1.297 

his  general  powers  and  duties i*  820 

his  salary x.  191 

allowance  to,  for  clerk-hire i.  192 

certain  expenses  in  his  office,  to  be  paid.  i.  192 

Admeanurtment  qf  dower u.  488 

[See  DoiMT.] 

Admiral  of  the  nayy  of  the  state,  gorenor  to 
be ,. 1.  168 

AdminUterUig poiton  with  intent  to  kill. .  ii.  866 

ib.  to  cattle xi.  689 

drugs  to  pregnant  women. . . . .  ii.  862, 894 
mecueineDy  physicians  intoxicated        ib. 

Admiitistbatioh,  with  the  will  amiezedywhen 

and  to  whom  to  be  sranted,  &e..  ii. 

when  so  granted,  will  to  be  obeerred  ii. 

qf  ettaUM  tf  mte§taii$f  jurisdiction  of 

surrogates,  in  gnnting xi. 

ib.  in  x^^und  to  estates  of  non-residents 

deatfk  oiintostato  to  be  proved xi. 

who  entitled  to,  and  in  what  order .  ii. 

on  esUte  of  married  woasan u. 

on  estates  of  non-residents xi. 

certain  persons  declared  incapable  of  re- 
ceiving     ••.... XI. 

letters  of,  when  to  be  granted  to  guar- 

diui ,...■•••.... *••..  XI. 

when  person  not  entitled  may  be  joined 
renunciation  of  persons  having  prior 

right,  when  to  DC  produced xi. 

eitauon  to  such  person,  when  to  be  is- 
sued, and  proceedings  thereon. . .  xi. 
attorney-general,  when  to  be  cited . .  ii. 
special  letters  for  collection  of  effects, 

when  to  be  issued,  &c xi. 

letters  of  administration  to  be  revoked, 

on  will  being  proved n. 

letters  how  issued,  tested  and  sealed  ii. 

their  elTect  as  evidence n. 

bond tx. 

AdmmUtnOUm  of  oath9  9nd  affirmations,  xi.  407 

Admmittraiiot  officers,  enumerated x.    96 

how  appointed,  and  tenure  of  offices x.  118 

coniSned  in  the  execution  of  their  duties,  i.  102 
Admmiiirator,  with  the  will  annexed,  his 

powers  and  duties. xi. 

in  cases  of  intestacy,  when  and  how  ap- 
pointed   •. XI. 

certain  persons  not  to  be  u>pointed. . .  ii. 
to  take  oath  and  give  bond  with  sureties 

II. 
to  have  same  actions,  and  to  be  liable  to 

game,  as  executors ii>  118 

of  goods  unadministered xi.  78,  u.  449 

[For  other  matters  concemfaig,  see  ExeaUore  and 

odmmiMiratore,} 
AimmiMtraior  public, 

inthecityofNew-Tork ix.  117 

to  be  appointed  by  common  council . .  u.  118 

to  take  oath  and  give  bond ii.  118 

his  powers  and  duties ii<  118tol28 

AdmmiMirtfiore  pubHc, 

county  treasurers  to  be,  in  the  several 

counties  other  than  New^Tork. ...  ii.  128 
to  take  charge  of  effects  of  intestates  in 

certain  cases ,••••••......  ii*  129 

dieir  powers  and  duties  in  lebtioo  there- 
to .TT. n.  U9tol88 
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72 

78 
78 
74 
74 
75 
76 

75 

75 
76 

76 

76 
76 

76 

80 
80 
80 
77 


72 

74 
76 

77 


Ad  quod  damnum,  writ  of. ii.  688 

when  to  issue,  contents  of ib.  &  690 

proce«linf||s  thereon,  costs,  &c,  how 

to  be  paid u.  689 

damages  how  invested ii.  690 

how  paid  to  claimant ii.  690 

Adultery,  divorces  may  be  decreed,  and  mu- 

ria^  dissolved  therefor ii.  144 

bill  u  chancery  to  be  filed,  proceedings 

thereon n.  l£l,  147 

when  divorce  may  be  denied,  though  adul- 
tery be  establisned n.  146 

provisions  conceminr  property  and  chil- 
dren of  parties,  on  divorce  for. . .  ix.  146, 148 
iD^e  convicted  of,  barred  of  dower  1.741,  ii.  146 
pnd  of  claim  to  personal  estate  of  iier 

husband xx.  146 

after  divorce  fior,  complainant  may  many, 

but' not  defendant •  •  •  xi-  146 

Advancement  of  real  and  personal  estate,  if 
equal  to  share  of  an  heur,  under  statute  of 

descents  to  be  set  off  against  it i.  764 

if  not  equal,  to  be  deducted,  so  that  all  the 

shares  may  be  equal i.  764 

value  of,  how  ascertained i.  764 

certain  expenses  and  gifts  not  tobe  estimat- 
ed  I.  764 

to  be  deducted  from  portion  of  personal  es- 
tate  u.    97 

certain  expenses  and  gifts  excepted  . . . .  u.    96 
Adverse  poeeeeHon,  owner  of  land  deemed  in 
possesrion  except  when  held  advenely 

for  twenty  years ii.  298 

underwritten  title  defined ix.  294 

what  acte,  in  such  case,  to  constitute  it.  u.  294 
of  tenant,  to  be  deemed  possessiott  of  land- 
lord, for  twentv  years u.  291 

grants  of  land  held  adversely,  void. .....  i.  789 

Dut  mortgages  of  such  lands  may  be  givwi»  i.  789 

effect  of  such  mortgages i.  789 

AdverUeement,  foreclosure  of  mortgages  by 

XI.  646 
Advertieementt,  legai^  fees  for  publishing,  u.  648 
AffidaoiU,  tobe  read  m  courts  of  recoi^lvfao 

may  take  them ii.  284 

and  other  proceedings,  in  other  states  and 
foreign  countries,  now  to  be  anthoiticat- 

ed,  to  be  read  in  this  state ix.  896 

of  publication  of  legal  notices;  how  made 

sind  preserved ii.  403 

effect  thereof ii.  408 

AffinUy  of  judges, ix.  276 

of  cleriL  or  sheriff,  in  certain  cases. .  ii.  420 
AffirwuUion,  when  to  be  received  in  lieu  of 

oath II.  407 

Ageni  of  Onondaga  tribe  of  Indians,  to  be  ap- 
pointed  I.  100 

how,  and  for  what  term i.  116 

receiving  return  of  commission,  du^  of.  ii.  896 
Agentt,  hiding  personal  property,  when  not 

to  be  taxed  therefor i.  893,419 

may  sign  bills  and  notes,  and  accept 

biUs 1.768 

may  execute  conveyances,  &c.  i.  788,  ii. 

186, 187 
of  insurance  companies  of  other  states,  to 
pay  premiums  into  the  treasury. . .  x.  714 

to  give  bond  for  such  payment 714 

AgreemfiiU,  recoveries  by,  against  certain  te- 
nants, void  as  to  reversioner,  &e. ....  ii.  840 

AoRXEMxirrs  on  acco«Bt  of  wipers,  void.,  i.  662 
on  account  of  raflling,  void  . ..  i.  666 
for  sale  of  stocks,  void,  vnksi  sel- 
lerownstock. ...... .......  i.  710 

for  occunation  of  lands  in  New- 
Toik,  now  construed,  &c.. .  x.  744 
for  pmrthaee  of  lande,  nee4  not  be  record- 
ed  1.768 

interest  of  debtor  in,  how  reade 
ed  by  hia  credtton t.  741 
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JgrttmmU  Jor  jmrdiati  efUadt, 

interut  of  dMCUed  penon  in, 
bow  to  be  lold ii.  111,113 

be  deenxd ii.    U 

alio,  br  is&nt  htir  of  contncu  of  ui- 

entOT II.  IH 

to  Kill,  or  l«aie  luxb,  to  Iw  io  wntiDg, 

uid  to  itite  eoDiidanitian ii.  ISfi 

not  to  be  peHormed  witlua  ooe  yrar,  to 

beinwHtiiiE,  ke it.  IBS 

lb.  if  touuwerfordebtifte.ofiBothet  ISG 
lb.  if  nude  npoa  couidsntion  of  mmr- 

due II.  1S5 

far  b1«  of  jMnonalpropeftjireqniiite* 

witb  jonnejmen  wupienliM*,  in  re- 

"^'■'    •     !.',''I.'.V.'.";  Ii!  841 

I.  sr,2ee,i97 

ALUn,  cm  or, 
^dtritn  of,  their  powenu  judge!  ofmn- 

on*  eouiU ii.  217,219 

u  jndgu  of  ojvt  and  lanniiier ii.  20G 

vuT  trj  certain  actioni  ai  Jniticei  of 

tbe  peace il.  KZT 

BMttoiutn  in,  Ibeir  nnmber 1.    96 

bow  appointed  and  tennre  of  ofiee  i.  Ill, 

lis 

tbeirjMnrcn  and  dntiei i.  S28 

•tnfimu  ID,  to  be  bjr  wardi i.  12S 

inapMlon  of,  in,  bow  to  be  appointed 


jjUt,n>ilit 


JVrnp  in,  pTolectad i 

fioaiimg  finbtr  in,  icgnlatiotu  concemiDg  i.  . . . 
ktalA  of,  rujulationa  for  iU  pniaiTalioii  i.  44S 
iwftt  D.^[c(r,  to  be  appointed  (or i.  100 

how  appointed  and  tenure  of  ofiw.  i.  114, 
US 

Uidntiei i.  Ma 

iKtptctor  of  diiUUid  tpiritt  io,  fai*  (mi.  i.  MB 
ifOioia  and  neo/,  (o  be  appoiintcd  for.  >.    S9 

how  appointed  and  teoore  of  office,  i.  114, 


Ui  powera  and  dntiei . . 
iiupcdort  tf  pol  and  ptarl 


qfimagtd  good!  in,  when  to  be  appoint- 
ed andbow I.  SSO 

<(/'famin- in,  their  number i 

bow  appointed  and  (enure  of  office,  i. 

their  powen  and  datiei i,  SN 

t^  tolt  Itatker  in,  (heir  number i 

bow  appointed  and  tenure  of  c^M .  i. 

their  powen  and  dntiei i.  661, 670 

iHtptctPr-gmtral  and  tullert  of  itaTu  ani 

heading  (o  be  appoinlecl i 

how  ^pointed  and  tennre  of  office .  i. 


how  appointed  and  U 

[See'aiiOTc 


C8MT0Liu.*ctofl8V.] 


may  lilin^aBjoreriBdleiMiBV  It. 

hia  pDwen  nader  bohb  law I. 

mar  giant  lieenaea  to  lottay  Tcaden  i. 


fMic  Umdt  to  be  tati-in,  mdeia  ottmriae 

ordered,  Ac ■  "* 

._■_..  — ,__  rf_  to  be  pail  to  tiM 


__.,._  JO  kept  in I.  la 

itolcpiqwr.tabepiintedandpabUiihedin  i.  18 
fozei  in,  ipecial  proriaiiitu  relatiag  (o  eol- 

leclionof (.  4£ 

AI.IAIIF  CITT  XMB  CODJ"TT  OF, 

to  hare  tbree  me niben  of  iiwIiIt  . .  i.  151 
to  be  in  third  aenate  dirtiiet I.    M 


nwnly  cwtiiin,  when  to  be  held  . . . 
and  bj  whom 


Au»d«n  (^wtmd  and  tiBber  in, 

[8eeToLiii.aotori8W.) 
Jail  of,  remorat  frmi  in  cai 
pntided  lot 


■ulilia  of,  ipeeial  primaiotu  et . ^.  _.  _ 

acAoof  ■umiea.  how  to  be  apportioBed  in.  t.  41 
ttairr  of  loeigWt  o»d  awonra  in,  to  ba 

deemed  uiirtut  itate  aeala i.  U 

•BHTTuan  of,  when  to  meet i.  M 

ioimu  in,  may  provide  for  deitraetiim  of 

noiinu  WMdi i.  IS 


their  p< 


I.  Vk 


„... .  and  Ttgranti i.  6S 

ib.  ai  to  penoni  gnil^  of  {HO&ae  iwearia^, 

fco i.«$,8)< 

may  ait  in  couit  of  oyer  and  tcnuncT  ..  u.  30 

in  man>n'  cooit* ii.  tl' 

in  New-Yoric,  in  common  pJeai  aad  tnenl 

•  euioni  ." 11.216,11 

their  antbori^  in  caaei  of  forcible  otriei 

and  detainer n.  611 

to  require  inretiea  of  the  peae*  n.  W 
in  thearreft,ftc.  ofofleaaen..  n.  TO 
in  New-Totk,  power  to  leoaore  leaaatt  in 


eeittln  eaaei 

[See  alio  the  lererat  citiea 

Alt  Aoiuea,  [See  Oroeerut.] 
Aliikatiox  lifland,  who  capable  < 
le  during  luit,  not  to  bar  ac 


inOij 


.11.  M 


._.  n.  M 
_.  ....  i..7«tT« 

}<u««iy,  when  deemed  imjiniliirt i.  Tt 

bow  king  may  be  taipended i.  TSI 

cution  of  power,  period  how  to  be  coaa- 

pqled I.  7f 

qfpmonal  proprrtif,  how  long  maj  be  »ui- 

- —  -'  anceator.  not  to  Dreclade  inluri- 


deTiKi  to,  oalei*  antboriaad  bf  It 
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incompetent  to  fenre  at  executori  or  ad- 

ministratora ii.  69,  75 

in  8uit«  by,  time  of  war  to  be  deducted  ii.  2i)S 
widows  of,  when  entitled  to  dower . . .  i.  740 
re$idenij  may  make  certain  depositions  .  i.  720 
which  arc  to  be  recorded  by  secretary 

of  flUte I.  ICC 

and  may  hold  after«c<juired  lands,  and 

make  certain  dispositions  thereof,  i.  720 
dyin^  within  six  years  thereafter,  heirs 

to  inherit i.  720 

may  take  mortgages  ... i,  721 

holding  lands,  their  liabilities  and  inca- 
pacities,   1.721 

jury  01  jmrt,  abolished ii.  419, 7S4 

Ali7r,oni/f  when  allowed  to  wife  during  suit 

for  dirorce  or  separation iij  14S 

wh<  n  allowed  on  decrees ii.  145, 147 

Aller'inu,  cou7ity  of, 

named i«    ^ 

to  be  in  eighth  senate  district x*    8  ^ 

and  in  twenty-eighth  congress  district .     i.    HC 

to  have  one  member  of  assembly i.  152 

supreme  court  commissioner  to  be  apMoint- 

edfor I.  96 

supcrvisorif  of,  when  to  meet i.  3(>o 

may  allow  bounties  for  killing  wolves  and 

panthers i.  703 

Alms-Umise»  exempt  from  taxation i.  SS3 

Ambassadors  of  U.  S.  in  foreign  countriei^ 

may  take  proof  of  deeds i.  757 

ufmfn.'^;nm/ nr  pleadings  and  proceedings,  ii.  424 
court  in  whi'^h  act icn  is  pending,  mny  amend 

befoi'e  j'.iigmcnt ii.  421 

oppoi-timity  to  be  a'.Iowcd  to  answer  amend-' 

mrnt»  m  subsitance , ii.  424 

return  day  of  certain  process,  not  to  be 

amended ii-  424 

formal  dc(pcts  may  be  amended  ader  judg- 
ment  II.  42 1 

returns  by  officers,  &c*  to  be  amended  .  ii.  424 
certain  defects  to  be  disregarded  and  amend- 
ed after  verdict,  &c II.  424 

order  of  court  requisite  to ii.  425 

provisions  of  statute  of  amendments  extend- 
ed to  all  actions  and  proceedings ii.  425 

formal  defects,  on  general  demurrer,  to  be 

amended  hy^  court ii  352 

of  bondt  required  by  law ii.  556 

AicucALs,  racing  of,  prohibited,  &:c i.  672 

ib.  within  a  mile  of  a  court. ii.  692 

mischievous,  liability  of  owner  for  kill- 
ing by II.  662 

maliciously  maiming ii.  695 

cruelty  to u.  695 

nojtoiM,  tneir  destruction  provided  for.  ii.  706 
bounty  for,  how  claimed  and  paid. .  ii.  706 
lupervisors  of  certain  counties  may  al- 
low further  bounties ii.  708 

towns  in  certain  counties  may  also  al- 
low bounties ii.  861 

bounties  a  county  charge ii.  SS6 

dttr,  &c.  not  to  be  killed  during  certain 

months ii.  701 

other  provisions  concerning ii.  701 

■    dog$,  tax  to  be  assessed  for,  and  how  . .  ii.  703 

such  tax  how  collected ii.  703 

owners  of,  liable  for  sheep  killed  by  ii.  704 
other  provisions  concerning ii.  704 

.^Irniaa/ and  specui/ town-meetings i.  339 

Answer  to  bill  in  chancery, 

[See  Chancery,  court  of.} .. 
Apotiucary,  sellin*;  poison  without  label. .  n.  694 
selling  tartar  emetic  without  label  ...  ii.  094 

APPEALS,  from  justice's  judgment  to  court  of 

common  plecu ii.  257 

may  be  made  when  judgment  is  for  more 
than  $25,  exclnaire  «  co§ta. .  • . ». .  ii.  268 


Appeal*  from  jtiMticf, 

affidavit  to  be  made,  and  appeal  to  be  al- 
lowed  II.  253 

bond  to  be  executed  by  appellant,  its 

form,  &c .^ . . . .  II.  2^ 

to  be  served  and  fees  paid,  within  thirty 

days II.  259 

when  to  be  sued,  cancelled,  &c . .  ix.  262;,  2t)4 

effect  of  appeal xi.  ^VJ 

how  served  in  special  cases xi.  272 

return;  its  contents,  &c.  and  how  com- 
pelled   u.  260,271 

proceedings  after  return .  ii.  261  to  2U4 

when  and  for  what  cause,  appeal  to  be 

dismi>scd ii.  2Clto26l 

discontinuance  for  want  of  prosecution  ii.  2ii2 
execution  to  be  returned,  before  suit  on 

appeal  b<md ii.  2C2 

proceedings  dn  issues  of  &ct ....  ix.  26^  "i'rZ 

on  issues  of  law n.  262 

costs  upon IX.  261,  263 

when  to  be  set  off  against  debt  or 

damagi-s ii.  263 

execution  to  be  sued  out  by  appellee,  in 
tbirty  days  after  judgment,  or  sureties 

diKcliarf^cd ii.  2G3 

from  juaticf*  to  anirt  of  general  tetnonM, 

under  laws  resnccting  bastards i.  647 

when  allowed  and  notice  thereof. i.  6-17 

ccrl.-uu  jastice  not  to  &it  on  hearing  of.  i.  647 

proceedings  after  appeal i.  647  to  650 

costs  on,  how  awarded,  &c i.  640,  650 

judge  or  justice  being  inhabitant  of  town 

interested  in  ap))eiu,  not  to  sit ii.  210 

from  the  court  cf  co)nmon  pleaa  to  dianceU 
lor,  in  rep^ard  to  estates  of  habi- 

tnal  drunkards ii.  63,  61 1 

to  ivfremt  court  in  dower ix.  611 

from  turrogatea  to  circuit  judges,  on  alle- 
gation contesting  will  in  probate. . .  ix.    62 
within  HiTee  monUis  after  proof  of  will, 

devisee,  &c.  may  a[^al ii.    fl6 

proceedings  thereon ix.    €6 

powers  of  circuit  judge,  issue  when  to  be 

awarded xx.  66,  67 

costs  on,  by  whom  to  be  paid,  and  how  to 

be  collected ix.    67 

proceedings  on  appeals  regulated xx.  606 

returns  how  made  and  compelled  ....  xx.  (HIS 
hearing;  costs  how  collected n.  603 

{irocecniings  on  affirming  or  reversing  xx.  (J09 
iees  of  circuit  judge  on  hearing xx.  609 

from  cirrut^  judge  to  diancellor xx.  609 

proceedings  thereon xi.  609 

from  surrogates  to  Aancellor, 
itcaa  decree  settling  accounts  of  executor  or 
administrator  to  be  made  within  three 

months : xx.    95 

from  decree  as  to  guardian's  accounts. .  xi.  152 
from  orders  respecting  guardians,  when  and 

by  whom  inade xi.  153 

in  other  cases,  within  what  time  to  be 

made xx.  610' 

bond;  and  staying  proceedings n.  610 

costs  and  damages  upon xx.  618 

from  surrogates  to  aupreme  court  in  omm 

of  dower • xx.  611 

within  what  time  to  be  made ii.  611 

from  viceKhanctllor  to  chancellor. .  xx.  16S,  178 
if  prior  to  final  decree,  to  be  made  within 

fifteen  days xx.  173 

if  from  final  decree,  within  six  months  xx.  178 
effect  of.  and  proceedings  on  appeal,  to  be 

prescribed  oy  chancellor xx.  178 

powers  of  chancellor  on  hearinr xx.  ITS 

to  court  for  correction  oj  errors, 

when  chancellor  is  a  luuty ix.  169 

from  chancery  to  court  for  contcUon  cfer* 
rors, 
when  to  be  made n.  600 
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^ppcstiJVvM  olanetnr  (o  toirt  qftrrvrt,  Artrilmton, 

bond;  depotityj^haiavlDtewaij.,,  n-  G)5 
procMdiop  on  deenei,  how  ud  wIicd 


b«r  of  court 

who  maj  ii'iihI  from  ordcn  or  • 

of  chuiciJT  in  partition , 

-■•--  Kiiitii  Imp,  [btl,  Mililia.} 


n  ofer 


tffiiony.tbolMtei ii.  7 

^IfptaraKtt,  lujr  be  bf  mttoncjt  or  ia  pcr- 

im  jiuticei' CDBiti ii.  i 

wlui  ciinitilulu  il  in  ejulmenl ti.  'S 

1m  benoiul  actiODit  vueu  10  bo  CDtorcd 
by  dark.. 


.Apptllate  Bmrfi,  judge)  of,  nut  to  lake  pait  in 
dceUina  of  certain  cuDC* 11.2 

^pptieatimu  to  the  kgiililnrc,  Jo  vhat  citci 
notice  to  be  giirn,  ami  bow i.  Bli,  1i 

Jlfpointmmt  of  the  public  uffieen  of  tbe 


new.  when  aad  bow  to  be 

J^ipraiiaunl  of  unafipropmted  IuhIi  . 
of  domagci  upon  cf" —  *" 

of  laodt  lur  roada . . 


of  wnchtd  property 

of  pmperijraf  deceaied  pcnotu.. 
'-—  rcfiulalinr -■— 


,-.,b.. 


II.  154 

-  II.  IW 

when  nptriateDdcata  and  orenecn  of 

the  poormaj  bind ii.  1S4, 135 

•oolanta  of  iDdenturta,  &o ii.  156,  ISS 

iodenluRi  by  fonignan ii.  156, 164i 

iuperintendcDln  and  OTerieeri  o[  p 

guanliani  of  penoai  indented 

■bMntinj  thenuelvti  bom  larrice, 

naltyon 

Buy  M  compelled  1<>  lerve,  ud  how. 
isay  be  puniihtdordiichanedfarBU 

hiTiour ,1.  Ij9, 16U 

remedy  iu  £aTor  of,  aj^aioit  Dkaiten  . .  ii.  "'"' 
not  to  oe  retiraJDed  in  iiiing  (jmde  ...  ii. 

'ISktt^i^'"''  """""  ™'  "•'*■ 
IT  cnoieni  refuied,  general  letiioni  may 

order  aiiignineDl n. 

■erring  one  year,  gain  •ettkment i. 

liqnon  (nd  wue*  not  to  ba  Kdd  to,  wilh- 


ra  may  be  inbaitled 


■drMtmfioH,  what 

proceeding!  by 

witneatM  how  enmpeUMl,  oath,  Iti 

awwil  bow  •nlbeaticated _ 

oondnniag.MieBdingaiulTaeatinBaTraril  ii.  SU! 
jodgmeDt  €ia  award,  iti  effect;  and  exec 

•nCvoing  when  for  ipaciHe  act  to  b»  doBO 

•rroTOBOfderiTacalinit,  Jie.  awsnl 

power  of  cbanegiT  not  Ifi  be  aflccted  . . . 

Bor  aetioaa  iipoa  bood  or  awnrd ii.  B14 

nrMuif  aabnidion; 


[St»  JTbUnaiau.} 
,  licht  of  the  people  (o  bear,  bM  U  b*  in- 

l^atitaUat^aA^V//.'.'".'.'.'.'.'.  I.  1 

ArraigHing  d^findatl  on  iudiclmeet ii. ' 

Arntt,  intolient  duly  diachaigtd,  to  be  *ie- 

iln»MiaHh|HL.iiacd,  CKoopt  I^B  ....  u. ' 
itnbcn  of  IrgitUtore  ptiTilegcd  tnm,  ht 


!a  of  the  aheriffoa  at 

■ilproe*j«,w* 


Imiti  m  n-HRtno/  eKarga, 
prDcecdingii  before  imoiag 


wbal  in  county  trhere  iitUrd,  only,  ti.  lUfi, ' 

CDdoniDg  in  another  cdbMj ii. ' 

Bugiitiale  not  li^ie  fbr ii. ' 


proceeding  by  hint,  wlwB  to  let  to  bail, 

when  priiimer  to  be  earricil  btfera  nasit- 

Irate  inning  wamnt n.  Im.': 

when  before  another  magictrat*   of  laae 

[liee  ExaniHOtiOH  efprimun.] 
Jnmah  ttalittolm  imdtT  eon  of  eoamun- 

ry^nerai i,  1 

.^non  IB  the  fint  degree,  deOwd ti.  ( 


in  the  third  degree it.  i 

in  the  fouith  d<*TCe ii.  f 

hmenl  for  lecood,  third  and  fooith  de- 


(Stt  Id.  III.1 
[  ptaH,  not  to  be  ahipptd, 
.  without  iiupectiOB 

w-Yor*,  to  b^  'iUd  by " 


iberlii 


I.  lU7loSKI,n0b>i 


caih  not  weighed i.  I 

SenaJty  for  ntiuatiog  ioToieei  ^. . .  i.  I 
Dty  ot,  if  caik  be  defeeUre 1. 1 

tokeepuhfiindiypUce,  fcc i-  I 

nay  leareh  Te»eli  aitd  nue  •riiont  i.  i 

hii  duty  thereapnn t  I 

'  in  New- York  and  Atten j,  buj  appoiat 


GENERAL  INDEX. 


787 


AtMembly, 

oontii^^ieiit  •zpcates  of,  how  jMud* . .  i.  I^ 

•pportiooineiit  of  memben  of, i.  151 

DM  sole  powtr  of  impeachinf  ciyil  offi- 
cers   X.  155 

^^mbert  of,  how  chosen  mid  for  what  term 

I.  102,  127, 152 
being  justices  of  the  peace,  not  oUiged 

to  act It.  226 

their  powers,  duties  and  pririleges.  i.  153 

their  compensation i.  161 

[See  Legulaturt,] 
tpmker  of,  to  be  a  commissioner  of  the  land- 
office I.  113 

with  president  of  the  senate,  to  decide 
on  treasurer's  security i.  177 

AaiBiiMKXT  o/toxes i.  887 

property  liable  to i.  8i^ 

Elace  in  which  to  be  made i.  389 
ow  made i.  390 

how  equalized,  and  rolls  how  correct- 
ed  I.  395 

on  incorporated  companies i.  414 

on  state  lands,  to  be  paid  out  of  treasu- 
ry   1.209 

for  nighway  labor i.  505 

qf  tUmutgea,  in  suits  at  law ii.  366 

notice  thereof,  when  and  how  giren  xx.  357 

what  evidence  to  be  produced ii.  357 

when  made,  though  there  be  general 

counts II.  877 

lost  contracts  provided  for xi.  357 

clerk's  report,  and  proceedings  there- 
on    XI.  357 

in  suits  on  bail  bonds ii.  35S 

^Istessors,  how  many  to  be  chosen  in  each 

town * X.  840 

how  chosen i.  843 

auakers  not  obliged  to  serve  as i.  347 
leir  compensation i.  866 

to  be  fence  viewers,  by  virtue  of  their  offi* 

ces I.  840 

names  o^  to  be  returned  to  board  of  super- 
visors    I*  419 

their  duties  under  tax  law i«  390 

their  duties  in  regard  to  taxes  on  dogs. . .  i.  703 
how  to  assess  certain  lands  sold  by  state,  i.  207 

to  be  inspectors  of  elections i.  129 

iheir  duty  as  such i.  181  to  139 

duty  of,  m  relation  to  militia  and  commuta- 
tion fines I.  317 

to  be  reported  to  comptroller,  if  guilty  of 

neglect i.  419 

duty  of,  in  correcting  returns i.  420 

penalty  for  neglect  ot  duty i.  891, 421 


in  Kings  county,  their  duty i. 

AfteU,  what  to  be  so  deemed,  and  to  go  to 

executors  or  administrators ii. 

what  not  to  be  assets ii. 

certain  articles,  in  certain  cases,  not  be  as- 
sets   II. 

•ITect  of,  in  regard  to  jurisdiction  of  surro- 
gate   II. 

how  to  be  appraised  and  inventoriod  ii.  82  to  86 

new  assets  to  be  appraised,  &c ii.    86 

how  to  be  applied  to  payment  of  debts  and 

legacies ii. 

want  of,  when  pleaded  by  executor  or  ad- 

minittiator ii. 

executors,  &c.  when  not  liable  for ii. 

how  accounted  for  and  distributed,  xi.  91  to  99 
received  by  next  of  kin  and  legatees,  how 

recovered u.  451 

altftfuets  of  insolvent  or  imprisoned  debtors, 

when  appointed,  &o ii.  81, 27, 80, 82 

what  to  vest  in  them ii.  21,27,80,82 

powan  and  dntiea  of,  in  certain  eases  ...  ii.  88 
proeeedingi  when  thtj  ntfnse  to  sign  certiA- 

oateof  aiaiflUBMit     ,,  .•  ti* 

wlmnottobohddtobna u.  848 


82 
83 

88 

78 


86 

88 
89 


jUtignetif 

•et-oflfs  oy « «.  XI.  236^ 

[See  also  TYvatug  <md  Mngmed.} 

AssioirMXKT  of  interest  in  land,  to  be  in  wri- 
ting    II.  184 

(^  real  or  pertonal  proptrty,  made  to  hin- 
der or  defraud  creditors,  void ........  ii.  137 

€f  mortgaget,  effect  of  the  recording  therof 

I.  768 
of  good*  and  ehatielt,  when  deemed  firandn- 

lent II.  185,186 

of  estate  of  vuolvent  or  in^nitoned  debtara, 
when  to  be  made  and  how  . .  ii.  21, 26,  30, 82 

iU effect u.  21,27,80,32 

to  be  recorded' ii.  21,  38 

new  assignment  when  to  be  directed  xx.    88 
qfindenturea  of  foreign  emignuits,  when  al- 
lowed   IX.  156 

of  apprenticeship  when  allowed  Iry  ex- 
ecutors   IX.  160 

qf  bail  bond xi.  849 

oflimUbond xx.  436 

qf  ttatt  morlgagea,  when  to  be  made  by 

comptroller x.  176 

of  effects  of  limUed  peurtnerahip,  when  void 

I.  766 
qf  dower i.748,ix.  483 

Atiiatani  juMticea  in  ^ew-Tork, 

[See  N€V>-York,  dty  qf.} 
AaaiMUmi  regiater  in  chancery, 

[See  Chancery,  cotart  qf-l 

AMaiatant  atate  aealera,  who  to  be i.  100 

their  powers  and  duties i.  609  to  611 

Aaaiatanta  and  deputies,  when  and  by  whom 

to  be  appointed i.  116 

their  powers x.  117 

to  take  oath  of  office x.  120 

Associations  for  banking  purposes  prohibit- 
ed, unless  authorised  by  law x.  712 

notes  to,  void i«  712 

penalties  for  becoming  members  of  such  as- 
sociation, &C. I.  712 

foreign,  not  to  make  contracts  of  insurance 
as  to  property  in  this  state i.  714 

in  other  states,  making  insurances  in  this 
state,  their  agents  to  pay  premium  • .  x.  714 

and  to  give  bonds i.  714 

penalties  for  omission i.  715 

Aaaumpait,  actions  of,  to  be  brought  within  six 

years ii.  296 

proceedings  in ix.  316 

jUheneuma,  of  Philadelphia,  Boston,  New- 
York  and  Albany,  laws  of  state  to  be  fur- 
nished to T.  167 

Attachmenta  a^nst  abaconding,  conceal^  and 

non-reaidmt  debtors xx.      1 

[See  Abaconding,  concealed  and  non^resMlciil 

debiora.'\ 
against  debtors  confined  for  crimes  . . . .  n.    14 
when  and  by  whom  application  to  be 

made ii.    15 

trustees  when  to  be  appointed,  their  pow- 
ers and  duties u.    16 

against  foreign  corporatiooi ix.  469 

against  witness  not  attending  circuits. .  ii.  640 
against  witnesses  or  parties,  when  issnedby 

surrogates n.  821, 228 

when  by  justices  of  the  peaee xi.  241 

against  akaiffa,  &c.  for  not  putting  in  bail 

n.  849 
against  ahaifftot  not  retoming  wamnta  ia- 
■ned  by  eonnty  treasurer  or  by  oomp- 

troUer xi.  666 

as  for  contempts  in  civil  cases n.  634 

what  eonrta  and  in  what  oases,  to  isftto.  ii.  685 
proceedings  on,  not  to  be  at^od  hj  any  an* 

pWB  conrt  oommisaionar n.  8A> 

to  onfofet  atwirda n.  (M4 

fnitfb3r,l8>MtieMC0«fts n.  2I7» 
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Jiuuhntatt,  ___ 

pnKudingi  thereon ii.  210  U 

[S«a  Conttmplt  procttdhtgt  lufiir.'] 
^Cnnpti  lo  eonimii  erimti,  puij  he  conric- 

paaiihinciit  fnr  ID  dilTprenl  cuiM ii. 

■ot  f  be  puniihed  vhen  oSenec  iru  cora- 

moc  irhcre  forcDcr  uquiitil  on  chains  for  nf- 


».] 


AmuiET,  putiu  n 

dcTcnduI  nuy  apiwar  b;,  in  Iruli  lor  m 

for  Oreida  Indiuii,  to  be  ippoinied 

for  BlMkbridn  ud  Uniiheitnirn  Indiu 

[firoTDl.  iii.«ioriS29.1 
Utlrrt  of,  ni 


hen  sniTcd  or  uknoirledged  may 

I.  T\ 

ct  tlieitof  «h«D  prored,  Itc-  or  rtcotd- 


if  leciadcd,  rcrocation  thereof  m 

be  reennled 

irranti  ^,  nboUibed,  except  in 


Attomfy-gnfral,  lo  be  ^pointed  . . . . 

when  uid  bcrore  vhom  to  qiulify,  uh 

OMb  to  be  filed 

reiignUion  of,  hoir  nude 

hit  ^Gbcral  powcn  and  dntie* 

to  attend  kiiilalnre,  ud  to  report . . 
hi)  oflice,  where  to  be  kept 


hii  feei  ■ 

uid  of  Gaioal  fund.  ■ 
*  IniitCB  of  *t>ta  lil       . 
Bay  adoiiiuiter  oalh  of  office  U 

irch  public  oCeei  wid  requite 


&e.  Enlii 

to  be  notiiied  by  goTcrnar  of  oertain  n 
Couniel  to  aikiil,  when  employed 


AOomis-geural, 
hii  power*,  Ac.  is  M«pMt  to  writ*  tiMirt 

facia*  to  repeal  letten  patent  ...  ii.  CIS,  S 
ib.  tn  iofoniuiiaBa  ia  the  natare  of  i  fM 


how  appoiiitei)  

Iheh- oath  of  office , 

may  be  renoted  And  how  .--,,--, 

■herilTi,  &c.  KM  to  act  u 

jdd|^  not  to  practice  m 

Bol  to  be  paitiiera  of  ji^ge* , 

wbomayanpearbj 

on  death  of,  notice  to  afipoint,  ke. 
to  lubicribe  proccai  iaeoed  irj  tki 


Buy,  wilb  the  GnRi|iln>ller,  raleue  landi 

from  ilate  jadpnncnti i.  ll 

anJ  pay  olfincambnincei  ..........  i.  ]l 

Buy  acknowledge  latiifketion  oTjndgnieBti 

to  eondact  fniti  under  euallawa i-  I' 

when  and  bow  lo  make  putition i.  jl 

when  petition  forpaititionauybeierred  on 


.Terieiof.Dchhnda... 

eileinpl  fnmi  militi*  dntj 

to  collect  oertUD  p«iultie<  and  finei 

ed  by  eourti  mulial 

when  to  proieenle  iherifT  ud  hit  lui 

when  corporation!  for  luei 

when  iiH|>eclnn  nfprnduee 

laoda  iinrthued  by  bim  for  it>ts,l» 


notice  In,  ia  caiei  of  inteilacj ii.  76,  1 

may  file  bill  ia  ehaaeeryKgiinit  oorpora- 

ib.  for  injunction  and  reeelTcr. ....!!!'.  ji.  A 


[See. 


tepnni 


ofisai] 

teUora,  tbei 
i03,"i(»,"ii 


wilful  di 


•at  la  lend  money  (o  pnwan  niti,  ic. .  u.  1 
Tiobtion  of  thus  pnritiaiu,  may  he  act  op 

aa  defence,  be u.  1 

may  be  compelled  to  totifr,  ftc ii.  1 

proceedingi  npon  nch  dtAnee ti.  ISt,  1 

whan  attomici  may  4ckaowledge  ntubc- 

tion  of  jndraieikti  -   " 

elFect  of  neh  aekno 
liability  of,  for  a 

sM  allowed  for  al „  _ 

icoa  of,  on  wiiti  of  error  . . 


Attoniii,  Htlnrt,    [Bee  Piiirint  aflii'ni^. 

AOomnuM  by  tenaot,  of  htndi,  oixapied  b 

bin,  not  MOCMUy  tonlidhyof  Einnt  i 


ircton  of,  their  nwnber  . . 

how  appointed,  fte. 


1.114,1 


ipecia]  proviiioBi  applicable  to  , . 
military  comjiuy.  lor  ifi  protectioB  . .  ii.  5 

£re  GOffipftny  in  itj  Tieinity ii.  1 

[See  ilati  prUmu  and  alio  to),  m.l 
viltegt  of,  inipector  of  lole  leather  (o  be  ip- 

how  and  for  whM  Im'.',".",'..  i'  I'li  I 
Aoat  q^  eertiin  moniea  to  be  depuited  la  i- 1 


eappoinl 


;.  11),  1 


■iJel  by,  regulated _ 

their  powenud  dntiea i,  fl 

dutiea  to  be  paid  by  ..._,,. ^.,,_  ^,_,_,.  i.  fi 


m  regard  to  imchinKd  utielM 
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Auditors  of  town  aecounU, 
eooimiBKionen  of  highway!  to  Meoant  to 

them 1.  502 

also  orerseen  of  poor i.  €27 

to  r«port  upon  acoont*  of  trusteea  of  gospel 

and  school  lots i.  4SS 

Authority  conferred  by  law,  to  be  executed  by 

majority  of  persons  anthorised ii.  655 

Avownea  and  copiizances,  of  title  to  real  es- 
tate, limitations  upon ii.  293 

rccitinr  statotes  in ii.  853 

Atoarda  by  arbitrators,  how  nuule  and  aathen- 

ticated ii.  542 

confirming,  racating  and  amending  ....  ii.  542 
enforcing,  when  for  specific  acts ii.  &44 

BAIL,  ezcessire,  not  to  be  required, i.    94 

not  to  be  required  on  capias,  unless  true 

cause  of  action  be  expressed ii.  348 

may  be  required,  as  of  course,  in  certain  ac- 
tions  ;  II.  34S 

ill  other  cases  may  be  ordered  by  a  judge  ix.  348 
heirs,  executors,  trustees,  &c.  not  to  be  held 

^,  except  in  certain  oases ii.  3^,  448 

canal  commissioners,  &c.  not  to  be  held  to, 

in  certain  suits i.  224 

how  taken  in  certain  actions  under  law  rela- 

tiTc  to  salt  springs i.  278 

writ  requiring,  how  to  be  executed  ....  ii.  348 
executions  in  causes  requiring,  when  to  is- 
sue against  defendant's  body xi.  363 

bond,  its  contents  and  effect xi.  348 

bail  in,  may  surrender  theirjprincipal,  and 

he  may  surrender  himselTk xi.  882 

assignment  of  bond  and  proceedings  there* 

on II.  819,  858 

damages  in  suits  thereon  when  and  how 

to  be  assessed ii.  358 

when  writ  of  inquiry  to  issue ii.  353 

bail  how  relieved  aner  suit  brought . .  ii.  380 
aptcuU,  when  and  how  plaintiff  may  proceed^ 

if  not  put  in ii.  8^,850 

when  sheriff  may  put  in,  and  consequences 

thereof ii.  349, 350 

acknowledgment   thereof,   how  and   by 

whom  tsicen ii.  390 

fee  fur  takinz  acknowledgment  of ... .  ii.  637 
proceedings  by  to  effect  surrender  of  prin- 
cipal    II.  381 

not  to  be  sued,  until  after  execution  against 

principal ix.  382 

sheriff's  duty  on  such  executions  . . . . '  ii.  382 
if  sued  may  plead  certain  matters  in  bar 

II.  882 
how  reliered  on  death  of  defendant . .  ii.  883 
scire  facias  against,  to  be  personally  serv- 
ed   II.  883 

for  jail  liberties f  when  and  how  to  be  taken, 

&c xi.433to437 

[See  JaU  liberties.} 
Bailing  prisoners,  before  indictment,  by  what 

officers II.  710 

when  by  court  of  oyer  and  terminer  . .  ii.  710 
when  by  court  of  general  sessions  ...  ii.  710 
after  indictment,  by  what  officers  and  courts 

11.728 
recognizances  when  to  be  filed  . .  ii.  729 
Bailor,  interest  of  in  goods  pledged  may  be 

soM  under  execution ii.  3C6 

Ballot,  election  of  officers  by,  regulated  i.  138, 

187,  ai3 
boxes,  regulations  concerning i.  135 

Bands  qf  musicians,  how  ofganized i.  298 

Banking  assodationSf  wuuShorised  by  law* 

prohibited i.  712 

certain  notes,  &e.  to,  declared  void    . . .  i.  712 
Bavxkuptcxbs,  fraudulent,  by  corporationa, 

provisions  to  prcTent i.  560, 601 

powen  of  the  court  of  chancery,  in  respect 
to : 4fito4aB 


Banks,  monies  reeehred  by  state  treanNT  ia 

what  banks  to  be  deposited i«  177 

for  deposit  of  canal  toUs,  to  be  designated 

by  caxkal  bc»ard 1.237 

directors  of,  on  the  part  of  the  gti^  to  be 

appointed i.  100 

how,  and  for  what  term,  itc . . .  i.  114,  115 
bills  of,  under  one  dollar,  not  to  be  circulat- 
ed  I.  718 

nor  if  payable  otherwise  than  in  money  i.  713 
purporting  to  be  receivable  for  deota, 

deemed  promissory  notes i.  718 

may  be  levied  on  under  ezeeutioo  and 

sold ' II.  866 

[See  Corporations,  monisd,  and  alao  vel.  lu.] 

Banks  pretended,  passing  notes  of ix.  677 

BanA»ngpotoers,'notto  he  exercised  by  per- 
sons or  associations  not  authorisea  by 

law 1.712 

penalties  dierefor i«  712 

Bargain  and  sale,  deeds  of  may  be  used,  and 

shall  ba  deemed  grants i.  789 

Bastards,  who  to  be  deemed i.  641 

to  be  supported  by  father  or  mother  ....  i.  642 
and  in  their  default  or  inability  by  county 

or  town    1.  642 

not  entitled  to  inherit  under  law  of  descentf 

1.754 
dying  intestate,  inheritance  to  desceod  to 

mother i.  758 

or  if  she  be  dead,  to  her  relatives  . . .  i.  758 
fathers  of,  proceedings  to  ascertain,  how  iu- 

stituted  and  conducted x.  642 

duty  of  superintendents  and  overseers  of 

the  poor i.  642 

powers,  &c.  of  justices  of  the  peace. . .  x.  642 
warrant  against  father  when  to  issue. .  i.  642 
when  father  out  of  county  warrant  to  be 

endorsed,  &c i.  648 

proceedings  thereuiion i.  60,  (M4 

justice  not  liable  for  endorsing i.  666 

if  father  be  brought  before  justice,  he  to 

associate  ancrther  with  him x  644 

their  duties  and  powers i.  644  to  647 

proceedings  if  justice  issuing  warrant  be 

absent,  &c i.  656 

appeals  from  determination  of  justices  al- 
lowed to  general  sessions i.  647 

proceedings  thereupon i.  647 

powers  and  duties  of  general  sessions 

on  hearing i.  648, 650 

costs  on  appeal,  how  awarded  and  col- 
lected   I.  619 

persons  imprisoned  under  law  relative  to 
bastaras,  not  entitled  to  discharge  un- 
der insolvent  act i.  651 

bonds  for  appearance  at  general  sessions, 

how  disposed  of i.  651 

proceedings  thereon  when  forfeited  .  i.  651 
giving  of  bond  for  support  of  bastard,  &e. 
not  to  prevent  actions  for  expense  of  i.  651 
whf  n  such  action  may  be  brou^t  against 

executors,  fto i.  662 

proceedings  when  fatW  and  mother  ab- 
scond   1.  632 

in  New-Toric  compromises  may  be  xnade 

with 1.656 

woVier  cf.  how  compelled  to  disclose  name 

of  father x.  616 

when  and  how  compeOed  to  support  bas- 
tard  1.  646 

proceedinrs  against  in  genera!  sestinia  x.  619 
and  her  duM.  when  to  be  supported  as  pu- 

pers,  and  how x.  TO,  618 

not  to  be  removed  from  one  town  or  coun- 
ty to  another,  without  her  conaent  r.  658 
when  reiBOved  to  county  poor  house...  i.  666 
oocrffeen  and  superintendents  of  tkepoor^ 

to  provide  for  mother  aad  ehilo. .  i.  6Bi 
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their  powtn  awl  datiM  ia  rauMi  to.  i.  611, 

Cailto655 

fMaltjIbrDegkctoTdstj 1.656 

MtMUtfl  recoTwtd  by  orenMn  firoM  fin- 

thcr,  how  applied,  Sbc i.  6M 

mMnmiiI  (^,  diipotM  eoAcerftiag  how  de- 

tefwuoed i.  6&1 

pvoceediogv  when  chars^ahlc  to  another 

town I.  6S1 

MOdo  of  ascertaiauig  earn  to  be  allowed 

forfnpportof 1.656 

yaaaltr  on  con«tahk,  A«.  for  neglecting  to 

delirer  orer  bonds i.  656 

viUage  qf,  inapector  of  sole  leather, 

to  be  aiNMioted  for i.    90 

(KensMiaer  county,)  iavpectortof  him- 

ber  at  Albany,  may  inspect  at i.  667 

BMttmNam  eowiM^wtartuu,  how  appointed  and 

organised i.  308 

their  powers,  duties  and  proceedings  i.  809,  810 

app«ab  from  their  sentences i-  810 

Mammf  ibowsts,  conrictioo  of,  to  forfeit  lease 

II.  702 
JMtpio's  utoiui,  ceded  to  United  States  . .  i.    67 

Bsar  AMD  pons,  inspection  of. i.  641,570 

^MfMcfors  o/*,  number  limited i.  99 

how  appointed  and  tenure  of  offices  1. 114, 115 
their  powers  and  duties i.  &il,  670 

JBigvnrs  «id  vacrantB,  who  to  be  deemed  i.  632 

to  oe  taken  before  nia|rittratei .  i.  632 

■owers  and  duties  of  magistrates, i.  633 

wnen  to  be  sent  to  county  poorhouse i.  633 

when  to  countj^  jail i.  633 

ohildfen  bening,  to  be  sent  to  poor-house, 

and  may  be  bound  out i.  633 

MMmg  amd  gonung,  declared  unlawful . . .  i.  6^ 
eoutraeta  on  aoconut  of  wages,  Toid  ....  i.  662 
Boaey  or  proDerty  wagered,  may  be  reco- 

Tcred  m  staJceholder  or  winner  . . .  i.  662 
insurances  and  contracts  on  bottomry, 

and  respondentia,  excepted i.  662 

cheating  at  games,  a  misdemeanor  ....  i.  662 
winner  to  forfeit  fire  times  value  won.  i.  662 
winning  or  losing  $25  within  24  hours,  a 

asisdemeanor i.  662 

persons  losing  $23  at  any  sitting,  may  re* 

coTcr  it  back i.  662 

when  sued  for  by  overseers  of  poor. . .  i.  663 
securities  for  monies  lost.  Ace.  void. . .  i.  663 
when  to  enure  to  heir  of  grantor,  Ice.  i.  663 
persons  betting,  playing,  &c.  competent 

witnesses  against  others i.  663 

when  and  how  such  witnesses  nsay  be  dis- 
charged from  penalties i.  664 

may  be  compelled  to  answer  bills  of  dis- 
covery   I.  664 

effect  or  answer i.  664 

racing  for  bets  prohibited i.  672 

on  horse  races,  deelared  a  misdemeanor,  i.  672 

Bigamy  forbidden ii.  139 

ponishmeut  of ii.  6S8 

Bill  ia  duauenfy  [See  Court  qfekanct/y.) 
Bill  qfpartieulmy  may  be  ordered  in  actions 

relating  to  real  property ii.  341 

JK// of  rights I.    92 

Bills  or  exchakoe  axd  promiskort  votes, 
effect  of  promissory  cotes  payable  to  order 

or  bearer i.  76S 

same  effect  given  to  notes  signed  by  agent 

I.  768 
iHien  actions  by  payees,  endorsees  and  hold- 
ers to  be  maintained i.  768 

Iftffect  of  notes  payable  to  order  of  fictitious 

person i.  768 

ae^anee^  to  be  in  writing i.  768 

wnen  to  bmd,  if  on  sepantte  paper  ....  i.  768 
uncondKional  promise  to  accept,  when  to 

be  deemed  an  acceptance i.  768 

may  be  required  to  be  written  on  bill  .  x.  768 


runaal,  to  be  ilfiamBii  nteal  to  neeoBt 

voroio 


iving  of  rights- to  damagae  in  frvor 

tain  drawers  of  billa x.  16B 

destruction  of  bill*  he  deemed  aec^- 
ance .\ l 

in  case  of  pestaleiice,  registry  of  inhabit- 
ants  in  New-Yotk  to  be  kept,  &c. . .  l  TO 

hills  and  notes  how  prcscatocL  Ac.  dnriag 

continuance  thereof i. 

damaget,  rates  of  on  protest  for  aoa-pay- 
ment  of  bills  of  exchange i.  770 

to  be  in  lieu  of  interest,  Ibc.  to  time  of  no- 
tice of  nonrpayment i.  770 

but  holder  nuy  recover  interest  i^on  ag- 
gregate ofprincipal  and  damages  . . .  i.  770 

on  protest  oi  bill  for.noo-eeceptaace  . .  i.  771 

to  be  recovered  by  porchascrs  ody  ...  i.  771 

if  bill  be  pa^-aUe  in  money  of  U.  SC  rate  of 
exchange  not  to  be  re^rdcd i.  771 

if  in  foreign  currency,  amount  due  to  de- 
pend on  rate  of  excliange i.  771 

given  upon  usurious  contract,  void i.  772 

except  in  hands  of  endorsee  or  holder 

without  notice x.  Tt% 

not  to  be  issued  for  less  than  one  doUar,  by 

I. 


issued  by  mooied  corporationa,  not 

statute  of  limitations u.  07 

iUM.^CiNwil,  ceded  to  United  States i.    6S 

Board  of  health i.  42S 

[See  JPtoM«eJbcn/l4.] 

ol  regents i.  4M 

[See  CAitw«s%.] 

of  supervisors i.  365 

[See  Supmvioon,^ 

Boatt,  unduly  lading  to  endanger  lifo,  Itc.  u.  6M 

[bee  CanaU  and  reascb.] 

Bond  oj^'oi,  when  to  be  filed l  120 

if  not  filed  notice  to  be  given i.  120 

proceedings  thereupon i.  120 

penalty  for  acting  without  fih'ag i.  121 

how  long  to  be  deemed  in  force i.  120 

if  judgment  be  recovered  for  breaeh  of,  go- 
vernor may  declare  office  vacant . . .  i.  120 

Bonds  oftheriffty  actions  upon ii.  476 

of  surrogates,  actions  upon ii.  479 

of  register  in  chancery,  actions  on u.  479 

of  clerks  in  chancexr,  actions  on ti.  479 

of  clerk  of  New-Yonc,  actions  on ii.  479 

of  marshals  of  cities,  actions  on ii-  4^ 

Bonds  for  p<nfwunt  of  wumey,  payment  may 

be  pleaded  in  action  thereon ii.  353 

sum  diie  thereon,  may  be  paid  after  suit  ii.  353 

maybesetoff ii.  234,3M 

if  condition  be  for  payment  of  350  or  less, 
actions  of  covenant  may  be  brought  in 

justices*  court ii.  226 

for  jmformanct  of  cooenanls,  proceedings 

thcre<»n  regulated ti.  379 

rtquired  by  law,  when  sufficient  in  form  u.  566 
when  and  how  amended ii.  666 

Books  ajtd  papers,  officers  removed  or  gwng 
out  of  office,  to  deliver  to  their  sncces- 
■ors I.  124 

proceedings  to  compel  their  delirery . .  1. 124 

when  party  to  be  committed  to  jail i  125 

search  warrant  therefor,  when  to  bo  issued, 
and  proceedings  thereon i.  125 

the  like  provisions;  as  to  certain  town  offi- 
cers   1.858,339 

the  like  as  to  agents,  collectors,  &c.  em- 
ployed on  cauls 1.21^ 

producuon  and  ditcocery  thereof,  may  be 
compelled  by  supreme  court ii.  1S9 

proceedings  to  obtain  order  therefor. .  ii.  W 

In  what  cases  and  by  whom  such  order 
maybe  vacated ii.  IS9 

proceedings  may  be  stoyed,  until  order  be 
obeyed  ' ii.  199 
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other  nkmu  to  anIiiMe  dUconiy 
Uniution  of  power  of  court 


■1.  30O 
II.  200 
order,  kow  fir 

II.  200  I 

nlcd  from  Uw         l 

iig 1.662' 

oni  nf  On  Uw 


M««b  lub^cct  to  qunatiac  ia 
noi  enter  vilUge,  witliont  i 


-ia 


ly  be  ordered  to  be  remornl  bf  board  of 


Boiuuiariu  of  tb«  lUtc  d( 


■■  136 


bealth  . . 


Mlj  injur, 


Staadt  filoli,  for  port  of  New-Yori^  to  be  »|>- 

pointed I-    04 

how.  ud  Tor  <ThM  term i.  114,1ia 

'  -  «  dwcllip;  hDue  in  night  Nnu  ...  ii.  6<H 

nihil  iulent  to  oommit  crime If.  669 

in  (he  dij  time.... 

out  ofkkoiua'. '.'.'. 
BauiBT,  *t  elcelioE  , 

hoir  pvuifhed 

tlfpaitit  ajfitiri,  judgea,  tic 
iCGCptiDg  bribe 


1,  490 

I'eiullj  for  TioUting  order 1-  4S0 

;)Ai|nct']ni  (o  report  paticBU i.  400 

penalty  for  not  repnitiog i.  4B0 

tic/i  prrioiu  irhen  to  be  reported  b;  keeper! 

of  boinlliiE-boniei 490 

when  not  to  enter  Yillege 1.460 

poudliee  for  TiobttiDeUw i.  4S0 

[See  TOl.  111.  iu  of  1828.1 


■.«»,«» 


n^irciton  tif,  when  to  neel i-  H 

may  eUoir  boantiei  for  luUins  wohoa  4>d 


BBOTUKnTOwn  htdtOM,  nperinteadenti  of, 

(ubeappoinled i-  100 

kow  aod  fw  whU  term i.  114,118 

of,  kow  to  he  appoinlod,  &e.  i.  119 
l»eerol.  iiLaclohStt.} 
tnd  titttn  of  inteatate  and  tbalr  do- 
anti.  irhen  and  in  what  akaraa  to  in- 

nndcr  Uw  of  dticenti 1.  7B1, 763 

r,  when  and  how  to  inherit ).  762 

ar,  when  and  how  to  ioherH I.  7SS 

I.  763 


treble  diimuea  for  injannj  them .......  i.  625 

nero^a  canuia,  when  to  be  erected,  &c, . .  I.  2^ 

hO'r  LepI  in  rejuir i.  217 

bnruiug  them  ii.  6H7 

u^lieiouily  dealnyini ii.  &iT- 

A-iSinitr-goin-uJa.howchoHtn t.  2^ 

ai.iioiuItUeiritaffwrieera 1.  2*' 

Tacancica  in  office  of,  faow  anpniicd 1.  S3K 

[See  SJititia  and  lA*  pabUc  drfenet.] 

Briatinr  proptrly  ilolen  in  other  iIiIf.  &c.  ii.  <>98 
when  Ureeny  may  be  clurged  to  bAvc 


zlri-XLS". 


jetweea,  deebred  iuccetBOU  aad 

U.  te 

tgt  qf,  inapectorof  hope  tobaa^ 

puiniea  for i.  100 

hnnoDd  for  what  term 1.  1)4,  115 

Inndi  at,  ceded  tg  United  Stat i.    71 

BuUdinift  puilit,  rrKolatiana  cmeerabit..  i.  214 

Burglary,  in  Rnt  dejcTM II.  666 

in  acemid  derree ii.  WS,eG9 

in  the  third  degru ii.  060 

nnniahnwal  for  dilTerent  desreea  of. .  ii.  669 
Burning  iokabiled  dwelliiif4ioaae  ia  aigkt 

time II.  SST 

ill.  in  d*T  lime II.  OSS 

ottier  buildinp,  ahipe,  fee,  in  the  night 


back  wiihiD  a  year i.  ^ 

afler  year,  if  not  med  by  party,  oreraeera 

pertoaa  liable  to  be  aned,nwy  be  compel- 


, iffiilic  Eoimlj,  eieeton  of  to 

•led  tnuleea i.  890 

ELTH,  TiLLAoa  OF,  fituM  nsdaT  heahh 
law  to  whom  Id  be  paid,  ke,. . 


■nijiKlor  r^aola  leather  to  be  appointed,  i.    B'l 
tnnfdora  o/Wfctuu  ia,  to  be  appointed  by 

tnuteca i-  !»' 

iTHtfeea  <(f,  to  be  a  board  of  haalth  for  . ..  i.  41' i 

their  powan  and  datiea  ti  raoh  board  i.  44:i 

•^  U4A1 


bri<l$Ft,  (nil  or  pcblic ti.  SI 

»«in.  graaa  growiM u.  « 

fnut  trcea,  fencea,  Ac i;.  Q 

Bmying  grotauU,  not  (o  be  affiftrtad  hy  ikri- 


Butlul,  tUmdard,  delined 

[8eeaotofl62A,rol.ij 
to  be  ataadard  of  heaped  meaaort 


;■  nuf  iardfirkmt, 

be  weijAedaid  braoded i.  VIS 

-  -'^    "■— ....  I.8T4 

>ad.  I.  P74 

....  1.  BT4 
....  I.  mt 

and  other  tbinga  In  aetloB,  br 
&e.  for  paipoaa  of  inh,  piahl' 


how  (0  be  (akeo 
ptKoItiu  tor  ofering  Hikia  aot  atai 
for  patting  m  Uae  marit. 


pretended 
CANAJOHABIE,  BiUagt  tfi 


■rKy!tas"..r;  •• 
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Cavali,  dcsipMOioo  A&d  dcicriptioa  of . . .  t.  217 
fliiiii'MCte  for  eoMtruetiag  or  repairing,  liow 

to  be  executed,  he i.  22S 

ngaUtioBs  coBccming  noticet  wad  propo- 

aaim  fof  each  eontracte i.  223 

mxtm  aliowaneet  to  contraetor*,  not  to  be 

made  unlets  allowed  by  canal  board,  i.  223 
Baterialt  procured  under  coatract,  ex- 
empt from  execution i.  223 

caatractors  bow  paid i.  224 

doiwawto  for  damages,  wben  and  bow  to 

apply I.  22S 

proce«Miing«  on  such  application i.  226 

[See  act  ot'  ISil),  vol.  in.] 
MiTigation  of,  regulations  concerning. . . .  i.  233 
regulations  and  penalties  ctmceming  their 

maintenance  and  protection i.  247, 250 

lu>w  much  water  to  be  taken  into i.  251 

waste  weirs  and  gates  how  constructed,  i.  251 
definition  of  terms  *' float"  and  *>*  master*'  i.  2j0 
water  pririleres  and  sale  of  surirfiu  waters 

I.  230 
mitcellaneous  proirisions  concerning  ....  i.  2VJ 
fituUtiea  or  fort'citurt*,  hnw  sued  tor. . .  i.  250 
recover}-  ci;  not  a  bar  to  suits  for  dama- 
ges   I.  251 

Canal  agftiUt  toll  coUecton,  4*^-  discharg- 
ed from  employment,  to  deliver  proper- 
ty, books,  &c I.  249 

proceeding*  to  compel  delivery i.  2i9 

persons  owning  hydratiiic  works,  &c.  not 

to  be  cm):Inye'd  as i.  2^50 

exempt  from  jury  and  militia  duty  ....  i.  230 

Canal  appraUer:'  to  be  appointed ...\ i.    1>S 

bov  and  for  what  term i.  114, 1 15 

not  to  act  when  iiitercsted i.  114 

their  general  powers  and  duties i.  225 

their  compenkation i.  22H 

duties  in  regard  to  surplus  waters i.  231 

[See  act  of  1;J29,  vol.  iix.] 

Canal  boards  of  whom  to  consist i.  114 

their  general  powers  and  duties i.  229 

may  remit  forfeiture*,  and  when i.  22^) 

powers  of,  as  to  surplus  waters  i.  229,  230,  231 
may  make  extra  allowances  to  contractors, 

and  when i.  230 

mppUcatioiis  therefor,  how  to  be  made ...  1.  230 
ay  revoke  former  leases  granted  for  sur- 

plut  waters x.  234 

[Sec  act  of  1829,  vol.  lu.] 

Canal  hoala,  regulations  concerning  clearan- 
ces of  I.  2:rr 

masters  of,  their  duty i.  2SS 

may  be  prohibited  irom  navigating  in  cer- 
tain cases I.  244 

liable  for  penaltios i.  247 

but  not  to  be  detained  unless  bond  given  ii.  229 

penalty  and  condition  of  such  bond ii.  229 

canal  commissioners  and  members  of  canal 

board,  not  to  be  interested  in i.  250 

certain  provision!  of  excise  law,  not  to  ap- 
ply to I.  (82 

but  when  boat  remains  longer  than  one  hour 
at  any  place,  no  liquor  ^ider  five  |^ons 

to  be'sold  on  board  ner i.  682 

penalty  for  to  selling,  how.  sued  for,  Itc.  i.  6S2 

gaming,  &c.  in,  prohibited i.  661 

penalties  therefor,  how  sued  for i.  661 

Canal  commUsioners,  number  limited i.    9S 

how  to  be  appointed  and  tenure  of  office,  i.  113 

racancies  in  office,  how  supplied i.  113 

their  oath  of  office,  with  whom  to  be  depo- 
sited   I.  119 

falary  of  acting  conunissioners i.  191 

their  duties  in  regard  to  surplus  waters,  i.  231 
may  bring  writ  of  error  from  decisimis  of 

fupreme  court,  in  certain  cases i.  235 

their  duty  in  re^;ard  to  collectois  of  tolls  i.  2S6 

foet  of,  in  certain  cases ^ ii.  648 

[See  Tol  xu.  acta  oT  182B.] 


Canal  eompanUM,  when  net  iacone  doef  not 
exceed  5  per  cent  exempt  from  taacattos  t.  4X$ 

Cahal  ruxD, 

designation  and  dcacription  thereof ...  i.  193 

adnunistratioo  thereof i.  193 

charges  tLen^on i.  195 

lands  belongingto,  how  disposed  of,  &c  i.  210 

eonnnuttoners  of,  who  to  be i.  113 

their  powers  and  dnties ,  i.  193 

may  prohibit  certain  boats  {nm  receiv- 

in«  clearances,  &c i.  244 

to  direct  prosecutions  for  pcmJUes  and 
forfeitures i.  250 

Canal  rffyrtrs,  iupirintendaiU  of,  to  be  ap- 
pointed   I.    98 

how,  and  for  what  term f.  114 

their  oaths  of  office,  where  to  be  lileJ. . .  i.  120 

to  i^ve  bonds i.  236 

their  general  powers,  duties,  &c. . .  i.  23o,  247 

exempt  from  jury  and  militia  duty i.  230 

Canal  tolls,  colledors  <^  to  be  ^pointed,  i.    93 

by  whom,  and  tenure  of  office i-  114 

their  oaths  of  oJice  where  to  be  filed i.  1^ 

to  ^ive  bonds  i.  236 

their  general  powers,  duties,  &c  i.  296  to  2*7, 249 
may  distrain  and  sell  property  to  pay  canal 

tolls 1.  2lS 

|m>ceedings  upon  such  distress  regulated  u.  520 
exempt,  together  with  their  clerks,  from 

senring  on  jurica-  aud  militia  duty i.  250 

duty  of,  on  Lrie  and  Oswego  canai«,  in  re- 
gard to  boats  haying  loose  salt  on  board  i.  275 

Ca'ialling  of  mortga<res i.  735 

Canvas*  ofroUs  ...7 i.  137, 133, 143 

[Seo  £leciior;s.'\ 
Capias  ad  resptmdendtim,  personal  actions 

may  be  commenced  by u.  3(7 

if  defendant's  name  be  unknown,  fictitious 

name  may  be  inserted u.  S(7 

mode  of  sen'ing ii.  JM7 

proceedings  on,  not  to  be  stayed  by  any  su- 
preme court  commissioner' '.....  n.  2S0 

CapitoU  name  to  be  retained i-  214 

custody  and  care  of,  to  be  vested  in  corpo- 

ratinn  of  Albany i.  214 

[Varied  by  act  of  1?29.    Sec  vol.  111.3 
Carriers,  embezzlement  by,  of  effects  not  se- 
parated   '. u.  €79 

Case,  actions  of,  when  to  lie 11.  5^ 

witliln  what  time  to  be  brought. .  i.  2M 
Catskill,  village  of,  supreme  court  commis- 
sioner to  be  appointed  fur i.    96 

inspector  of  sole-leather  to  be  appointed 

for I.    99 

how,  and  tenure  of  oflice i.  114,115 

port  of,  to  be  a  permanent  school  district  i.  495 
school  monies  therein,  how  distributed  and 

applied i.  495 

Caitarauf^,  coimUf  of,  named i.    83 

in  eighth  senate  district i.    SI 

in  twenty-eighth  congress  district i-    86 

to  have  one  member  of  assembly i    152 

svpfrvisors  of,  when  and  where  to  meet  i.  086 
may  allow  bounty  for  destruction  of 

wolves  and  panthers i.  70S 

supreme  court  commissioner  to  be  ap- 
pointed for I.    96 

Cattle,  maliciously  maiming 11.  695 

maliciously  killing ti.  6^ 

cruelty  to 11.  695 

Cattle  doing  damage,  distraining 11.  517 

[Sec  Distraining  cattle  datng  damage,] 

Cayuga,  county  of,  named i.    8S 

in  seventh  senate  district i.    SI 

to  compose  twenty-fourth  congress  district 

1.    fifi 

to  have  four  members  of  assembly i.  1^ 

supervisors  of,  when  and  where  to  meet.  i.  S^ 
certain  actions  for  escheated  laodfl»  may  be 
tried  in i.  2tt 
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Camga  and  Stntca  CffMU,  named  and  detlg- 

nated i.  217 

CemeUry i.  339^360 

CentuM  of  inhabitanU  of  state,  when  and  how 

to  be  returned i.    87 

Certificate  of  appointment  of  conmiitgionen 

df  deeds  ..: I.  110,118 

of  boards  of  canvassers i.  118,140,143 

of  comptroller  in  certain  cases,  how  far  evi- 
dence    I.  173 

when  allowed  to  be  recorded ...  i.  175,  42U 

of  officer  takini^  proof,  &c.  of  deeds i.  759 

of  officer,  that  papers  cannot  be  found,  how 

far  cridence ii>  552 

CcBTiORARi,  certain  judges  not  to  sit  on  hear- 
ing of Ji.  275 

to  remove  proceedings  asainst  absconding, 
concealed  and  non-reeiaent  debtors. . .  ii.    14 

powers  of  supreme  court  thereon ii.    14 

now  cdlowed  and  effect  thereof. ii.  602 

bonds  to  be  ^ven  in  different  cases  ii.  603, 604 
return  to  wnt,  judgment,  and  costs  ....  ii.  604 
Co  courts  of  common  picas  on  decisions  con- 
cerning warrants  against  absconding  debt- 
ors f  and  also  against  insoloent  and  impri- 
soned debtors II.  49, 602 

not  to  stay  proceedings  unlcjs  specially  di- 
rected    II.    49 

to  remove  justices'  judgments  to  court  of 

common  pleas ii.  tSiS 

proceedings  thereon ii.  256 

xetum  to,  when  justice  is  dead,  out  of  office, 

insane,  &e ii.  271, 272 

to  remove  causes  before  trial,  from  common 

pleas  and  mayor's  courts ii.  389 

to  remove  proceedings  in  pcurtiUon  from 

those  courts ii.  329 

to  remove  proceedings  for  forcible  entries, 

&c II.  610 

to  remove  summary  proceedings  to  recover 

possession  of  land *  u-  616 

to  remove  actions  of  replevin ii.  633 

to  inquire  into  cause  of  detaining  a  prisoner 

II.  663, 569 
petition  for,  and  when  to  be  granted ....  ii.  5G4 

lorm  of  the  writ ii.  665 

proceedings  upon ii.  565,  56?) 

letting  prisoner  to  bail  on ii.  570 

fees  of  officer  levying ii.  575 

[See  Habeas  corpus  to  inquire  into  cause 
of  detention.] 
to  remove  proceedings  on  habeas  corpus  ii.  573 

to  certify  variances,  &c.  in  error ii.  599 

to  remove  indictment  from  general  sessions, 

abolished ii.  732 

to  oyer  and  tennincr,  provisions  concern- 
ing  11.732 

indictments  removed  may  be  remanded,  ii.  742 
to  remove  judgments  and  bills  of  excep- 
tions   11.  740,741 

to  courts  of  special  sessions ii.  717 

apfdication  for:  return  to,  &c n.  717, 718 

proceedinjgs  thereon  in  supreme  court. .  ii.  718 
to  remit  judgment  to  general  sessions. .  ii.  719 

proceedings  Dygeneml  sessions ii.  719 

when  execution  of  sentence  to  be  stayed  ir.  718 
when  and  how  prisoner  may  be  bailed. .  ii.  718 
proceedings  on  the  recognizance ii.  718 

Cessions  of  jurisdiction  to  United  States . .  i.    66 
Challenges  of  electors,  at  general  elections  i.  133 

at  town  meetings i.  313 

at  electictti  for  directors  of  monied  cor- 
porations    I.  597 

Cballeitob  qf  jurors, 

when  not  allowed  to  panel  or  amy.  ir.  420 
juror  or  officer  being  liable  to  pay  taxes 

not  cause  of. .... , ii.  420 

nor  being  inhabitant  of  (own  or  county 

interested i.  357,  3S1,  ii.  561 

when  to  grand  Jurors ii.  721 


ChaUengs  qf  jurors, 

peremptory,  to  petit  Jurors ii.  734 

right  of  generally,  in  criminal  cases  u.  784 

to  fight  duels,  giving  or  receiving,  &e. .  ii.  6H6 

giving,  &c.  out  of  the  state ....  ii.  686 

place  of  trial  for  such  offence. .  ii.  667 

conviction,  &e.  in  another  state  n.  687 

Champcrtt  defined,  its  punishment li.  691 

taking  conveyance  of  land  in  suit xi.  691 

buying,  &c.  pretended  titles  from  party  out 

of  possession •  •  -  n*  691 

exceptions  as  to  certain  mortgages ii.  691 

Champlain  amal,  designated i.  217 

declared  to  be  completed i.  218 

Chancellor,  [See  Chancery,  court  of.] 

CHANCERY,  COURT  OF, 
OrricBKB,  &c. 
chancellor,  in  class  of  judicial  officers .  * .  i.    96 
how  appointed  and  tenure  of  office. . . .  t.  106 

can  h(Ma  no  other  office i*  106 

official  oath  where  to  be  filed i.  119 

his  salary i*  190 

salary  of  his  derk •  i«  190 

may  administer  official  oaths  to  pnhlie  of- 
ficers   I.  119 

exempt  from  military  duty !•  286 

may  enforce  delivery  of  books  and  papen 

by  public  officers  to  their  sueceston  i.  125 
mav  take  proof  and  acknowledgment  of 

deeds x*  766 

a  member  of  court  for  correction  of  er- 
rors   n.  164 

his  powers  and  duties  as  sneh ii*  164 

powers  of  court  of  chancery  retted  in 

him........ II'  168 

to  direct  vice-chancellors  aa  to  certain 

proceedings ix>  169, 177 

to  make  rules  concerning  money,  atock, 

securities,  &c > i>*  ^J^ 

to  establish  and  revise  rules  of  practice  u.  175 
to  prescribe  effect  of  Tice-chanceUon'  de- 
crees, &c ; XI*  178 

his  powers  on  appeals  from  Tice<th>neel- 

lor ".  178 

to  establiMh  forms  of  process ii.  178 

to  prescribe  rules  for  examination  of  wit- 

ne^flcs • XX.  181 

may  issne  habeas  corpus  for  children  de- 
tained b^f  Shakers ix.  149 

not  to  receive  fees ii»  279 

mav  restrain  waste  of  land  sold  by  execu- 
tion   II.  837 

mode  of  proceeding  when  he  is  a  pexty, 

or  interested n*  1^ 

vice-chancellors,  circuit  iud^s  to  be...  ix.  168 

their  powers  and  jurisdiction xx.  168 

not  to  discharge  orders  nude  by  cban* 

cellor,  &o •  XX*  168 

may  tax  costs »  ix*  169 

ma^  execute  other  powers  under  direc- 
tion of  chancellor n.  169 

powers  where  chancellor  is  a  party.  •  xi.  169 
powers  in  respect  to  monies  paid  into 

court "•  171 

to  hold  four  stated  terms,  He xi.  176 

proccedinga  before,  to  be  regulated  by 

chancelKtr "•  177 

certain  bills  and  petitions  to  be  preaent- 

edto n.  177 

their  powers  thereupon u.  177, 178 

mav  order  witnesses  to  be  examined  be* 

fore  them xi.  189 

appeals  from  orders  of,  [See  AmeaU.'l 
derks  of,  to  be  appointed,  for  2a  and  oth 

circuits x.    96 

how  and  for  what  term x.  108 

not  to  act  as  counsellors,  &e i*  109 

official  oath  where  filed x.  129 

register,  to  be  clerk  for  Sd  circuit. .  ii*  189 
assistant  register  for  lit xi   169 


VOL.  II. 


100 


794 


GENERAL  INDEX. 


;  1 


170 
ITT 
170 
179 

171 
689 


CbawcwMW,  cfcrif  pf^ 

to  be  mppointed  for  4tb,  6lb»  7th  nd  Sth 

elTOoiU n.  16» 

■D  clerks  to  gire  bond, ii.  109 

proceeding  on  laeb  bond, xi.  170.  479 

certain  boqke  nnd  pmpere,  Itc.  to  be  deii- 
Tcred  to,  by  elmi  of  former  equity 

conrU II. 

wbat  pepen  to  be  filed  with  them  ...  tx. 
when  to  transmit  pepert  to  recietert..  ii. 

to  hare  custody  of  certain  seals ii. 

their  datxes  in  regard  to  oMMiiet  reeeired 

by  them > . .  xi. 

their  lees xx. 

[See  lUgiiten  and  c/crfcs.] 
CMimisfftoNcrt  to  take  alRdaTxts  to  be  read 

in,  may  be  appointed x.    96 

how  ai^  for  what  term x.  109 

their  powers xi.  2S4 

to  take  testimony xx.  180 

examtnart.  how  many  to  be  appointed...  I.    96 
[See  ToL  in.  act  of  1829,  extending  num- 
ber in  New-x  oxk.] 

how  and  for  what  term i. 

official  oath  where  filed i. 

not  to  act  as  solicitor  or  connsellor,  in  cer- 
tain cases  X. 

may  be  suspended  for  misoNuiiiet ...  xx. 

nay  take  certain  affidavits n. 

wliere  to  reside i. 

their  foes* xi. 

iMMlsrt,  how  many  to  be  appointed x. 

[See  Tol.  III.  act  of  1829,  extending  num- 
ber as  to  New-York  and  Albany.] 

how  and  for  what  term x.  106 

official  oath  where  filed i.  120 

must  be  counsellor  or  st^citor x.  106 

•otto act  in  certain  cases x.  107 


106 
120 

107 
283 
2S4 
101 
626 
96 


96 
106 
120 
2S6 
170 
627 
172 
296 


172 
172 

172 

178 

180 


may  be  suspended  for  misconduct ....  xx.  2SS 

may  take  «ffidaTits  in  chanoery xi.  2Si 

when  to  reside i.  101 

theirfoes xx.  624 

f«fu<er  and  anUtant  regi$ier$f  to  be  ap- 
pointed  X, 

how  and  for  what  term x. 

official  oath  where  filed i. 

exen^t  from  militia  duty x. 

their  general  duties  and  powers ii. 

tiieir  fees xi. 

to  exhibit  their  bank  accounts ii. 

to  appoint  deputies xi. 

powers  and  duties  of  such  deputies  xi.  286 
ftgitten  and  derkB,  stocks  when  to  be  ta- 
ken in  their  nauM,.... XX. 

accounts  thereof. xi. 

successors  of,  to  be  rested  with  certain 

stocks,lto XI. 

to  report  amount  of  certain  expenditures 

XI. 

may  issue  certain  commissions  to  take  tes- 
timony   XX. 

may  take  chancery  affidarits ii.  284 

to  make  up  enrolments ii.  181 

when  requested,  to  docket  decrees  for 

payinent  of  money ii.  181 

and  to  send  transcripts  tiiereof  ....  ix.  182 
when  to  enter  satisfoction  of  decrees,  xx.  182 
to  keep  their  offices  open  during  certain 

hours XX.  285 

actions  on  their  bonds xx.  170,  479 

rtporUr,  to  be  appointed'' x.    97 

how  and  for  what  term x.  108 

must  be  a  counsellor  of  fire  years  stand- 

his  Mdary x. 

9trgeant»,  two  to  be  appointed x. 

how  and  for  what  term i. 

their  duties  and  fees xx.  172,629 

fees  as  sergeants-at-arms ii.  629 

mtrift  to  be  officers  of  court xx.  172 

thexr  duties  and  powers  as  such xi.  172i 


108 

191 

96 

109 


t  Crawcxet, 

§9HeUor$  and  eotmnHdn^ 

liiMted I. 

to  be  licensed  by  court x.  1 

tenure  of  their  offices 3.  ] 

may  be  remored  or  suspended x.  1 

official  oaths  where  filed x.  1 

how  punished  for  prolixity  ift  pioceedhigs 

n.  118,] 

feet  of  officers  in  chancery xr.  6B1  to< 

rowEiu  Ain>  JUiusDxcTxoir, 
genenl  powers  and  duties  cf  n.  ITS,  2M,  I 

sniU  for  $160  or  less,  to  be  dismiasadwidi 

costs ',.  n.  ] 

suits  in,  within  what  time  to  be 

ed 

discorer^  and  relief  in  foror  of  i 
creditor,  whose  execntkm  m 

ed  unsatisfied n.  ] 

set-offs  allowed ii.  1 

discorerr  and  rrlief  against  jndgmeat 

fraudidently  coofossed n.  ] 

por^iaser  of  land  how  chaiged  willi  ae- 

tieeof  suit  pending xx.  1 

rules  for  practice  to  be  established.,  n.  1 
to  be  rerised  once  in  seren  years  ....  xi. ' 

may  take  proof  of  wiUs  loct n 

may  decree  partition  of  Umds..  xx.  89  to! 
may  enforce  coatribotioii  between  owners 

of  lands  subject  to  judgment n. : 

may  decree  sale  of  xnortgaged  peemisea  n. 

and  payxneotofbalanee  due  after  sale  xx. 

loay  direct  infont  trustees  to  coarey  laadt 

n. 
and  to  perform  eontnots  of  sala  made 

by  ancestor xi. 

loay  authorise  sale  of  in&nts'  knds  n.  IM, 

sind  make  partition  thereof xx. 

may  apply  profits  ef  land  directed  to  be 
accumulated,  to  oae  of  jnfonti. . . .  i. 

lb.  profits  of  personal  estate r.  ' 

may  ^e  relief  against  defectfre  dsseiip 
tioninmortgrnstoloan-offieen..  r.  I 
against  corporations  for  non-payment  ef 

taxes 1.  *■ 

may  compel  answers  to  bills  of  diseorery, 

as  to  xnoney,  9ie.  won  at  pby i.  < 

ib.  as  to  monies  illegally  received  for  bro- 

kage I. 

Ib.  as  to  monies,  Itc.  taken  usuriousiy .  i. 
but  neither  sum  actually  loaned,  nor  in- 
terest thereon,  can  be  required  to  be 

paid  or  deposited l 

power  as  to  escheated  hmds  sulJMt  to 

trusts I. 

to  execute  trusts  on  death  of  trustact.  i. 
may  accept  resignations  of  truateea....  t. 

and  remore  t£em i. 

and  appoint  new  trusteaa x. 

may  decree  execution  of  trust  powers,  x. 
may  supply  defectire  exeeuticu  of  power* 

X.  7M^ 
loay  issue  eommiaaxon  to  take  pnel^  Ite. 

oideeds i. 

tohare^areofuUott, /uMofiet  SBdhoWtv- 

ai  drunkards n.  SB;  x. 

and  of  their  estates... n. 

mode  of  exereising  sudltMnrers xx. 

may  authorise  a  sale  of  their  lands....  n. 
and  direct  committee  to  eenvuy  lands 

held  in  trust JL 

and  xnake  partition  of  tfieirlsaida...  n. 
powers  as  to  monies  in  state  trentwjt  ^^ 

ceiredfiram  intestate  estsdes n. 

reserratioa  of  power  to  rinftptl  ipe^ific 

peiformanoe  of  agrecmeai n. 

may  annul  contracts  of  marriage  in  ctitria 

cases ; XL 

may  dissotre  mairiaga  in  eaae  flf  aMtaiy 

n. 
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auy  deeree  Mpanticiii  and  limiUd  diror^ 

oef II.  146 

may  take  order  for  diieoTezy  of  the  deatli 
of  penona  on  whote  lirea  ettatea  de- 
pend  II.  d48 

juifldiction  of,  orer  corpocatioaa ii.  462 

o?er  offlcert  of  corporatiooi n.  462 

[See  Tol.  III.  act  of  1829.] 
on  apj[)lication  to  ditiolre  corporationa  ii.  467 
in  auita  againit  heirt  and  deTiaeea ....  ii.  454 
jn  allowing  Buita  on  bonda  of  torrogatea  ii.  479 
tn  reliering  lessee  from  forfeiture  for  moif 

payment  of  rent ii.  606 

powers  qC,  upon  judgments  Taeating  acta 

of  incorporation ii.  681 

upon  judpnenta  in  quo  warranto  against 

corporationa ;  ii.  686 

powers  of,  to  award  writs  of  ad  quod 
d(smhwn ii.  688 

«BRM S,  MODE  OW  PEOCEXDUfO,  &C. 

tenns  when,  where  and  how  long  held  by 

chuiceUor ii.  176 

lb.  by  vice-chanocUors ii.  176, 177 

proceeding  before  Tice^hancellors  to  be 

recuh^ed  by  cbaaoellor ii.  177 

time  ofcomiDenciug  suits  in  equity .  •  ii.  801 

^t(ite  to  be  addreased  to  chancellor ii.  177 

to  whom  presented  and  where  filed,  ii.  177 
pleadiugs  subsequent  to,  where  to  be 

filed «.  II.  177 

taken  aa  eoafeaaed u.  179 

notice  of  filing  bill  to  aCect  lands . . .  ii.  174 
imjtmeHon$  to  stay  triab  in  personal  actiona 

whennanted ii.  188 

ib.  procee&igs  after  Terdict ti.  189 

ib.  after  rerdict ii.  189 

ib.  after  Terdict  in  ^ctment ii.  189 

bond  on  deposit  when  dispensed  with  ii.  19Q 

vureties  in  ugnnction  bondi ti.  190 

filinr  and  prosecution  of  bond u.  190 

w^^usi^uma  and  ne  txeaU^  second  applica* 

tion  for,  not  to  be  made  to  masters  ii.  173 
certain  orders  therefor,  Toid,  and  appli- 
cant to  be  punished ii.  173 

jNioeess,  foim  of,  and  seal. ii.  178, 179 

certam^  to  be  furnished,  in  blank,  when  re- 
quited  II.  179 

not  to  issue  tUl  bill  be  filed n.  179 

mppeoMxmUt  when  court  may  order  it  enters 

ed II.  1T9 

defiwlt'of II.  179 

«NMtocr,  oommisston  to  take n.  179 

oath  to,  may  be  waived  in  certain  cases  u.  175 

effect  of  answer  in  such  case ii.  175 

to  bill  cbargtngadnltery  need  not  be  sworn 

to II.  144 

where  filed ii.  177 

pltadmgw,  serrice  of ii.  179,  180 

where' fikd ii.  177 

coaHMsaum  to  take  testimony ix.  180 

i0»lNCsaes,  how  examined ii.  180, 181 

depositions,  prolix,  &c.  not  to  be  taxed  ii.  138 
feigntd  iMtuea,  when  to  be  awarded  ii.  175, 146 

Aewtng  couaas,  how  brought  on ii.  181 

when  before  chancellor ii.  169,  178 

when  before  yiee-ehancellor....  ii.  169,  178 

fX/srenee,  faieaaeofaduttery xi.  146 

burden  requiring  creditors  to  exhibit  de- 
mands, to  be  Dubliahed,  Itc ii.  183 

dteree,  enrolment  of,  Itc n.  181 

may  be  docketed  on  request n.  181 

Irom  such  docketing,  to  bind  lands. . .  xi.  182 

lien  when  to  eeaae xi.  182 

how  diachaiged ».  n.  1182,  18S 

«oa<f ,  by  whmn  to  be  paid xi.  613 

feea  of  officers n.  621  to  680 

•xacifibii,  when  to  iaaue  on  decree xi.  188 

peraonal  propaitr  not  bound  till  leTy,  as 
J^gaiaat  purchaser xi.  188 


CHAjrcXBT, 

apptaU  uxMn  Tlce-cfaanceUora*  ot  diaacel- 

lor'a  decree... u.  178,606 

rSee  .^tepeo^.] 
abatement  and  reTiTaf  of  suits, . .  n.  181  186 
proceedings  against  abatntf  eoneeaUd  and 

non-re»t<to»<  dtfendantt ii.  185 

proceeding  on  mofigagcs xx.  191 

in  partition xx*  329 

to  di  scorer  death  of  persona  on  whose 

lives  estatea  depend ii.  848 

on  bills  to  annul  marriagea. . . .  xi.  142,  14T 

to  dissolve  marriagea ii>  144,  147 

for  limited  divorces xx.  146,  147 

monus  paid  into  court,  where  deposited, 

&c , II.  171, 

how  to  be  accounted  for. .,..,..  u%  171,  172 

how  drawn  oat u.  171,  172 

minti/cs  to  be  transcribed ..«•  u.  188 

q/^Sciavttebefore  whom  to  be  taken.....  u.  284 
expenses  of  court  to  be  charged  on  in- 
come of  ita  general  fund xx.  ITS 

annual  payment  to  be  made  tjfterefrom  to 
trustees  of  state  library x.  216 

ChaplamM  of  aenate  and  aaaembly,  ooatipensap 

tion  of X.  162 

of  militia x.  2B8 

Charo&ai,  measurers  of^  in  Essex  and  ClintOB, 

how  chosen i. 

Chargea  dea  affairea,  abroad,  when  deads  may 

be  proved,  Itc.  before  them x.  767 

Chargea  to  grand  juriia  respecting  diacloaing 

proceedings u.  726 

respecting  sale  of  lotteiy  ticketa x.  672 

Chauimiquej  county  qf, 

immed .^ ; x.    88 

to  beineis^thsenatediatriet....  ....  x.    84 

and  in  thirtieth  congressioiud  distfiet  x.    86 

to  have  two  members  of  assembly i.  162 

supervisors  when  and  where  to  me«t.  •  i.  866 
ampreme  court  commiasioner  to  be  ^ 

pointed  in • i.    96 

ChatMa,  [See  Gooda  and  duitUk.} 
Ckattela  real,  estates  for  years  to  be  so  dano- 

minated • x.  722 

limitations  of. x.  724 

bound  by  judgments  and  decreea.  xi.  182, 860 
ChaUel  inwrtaUt  estates  at  will  or  by  anfTer- 

ance  to  be  so  denominated x«.722 

not  subject  to  sale  on  execution i.  722 

Cft^ois,  by  lalse  personating  another n.  676 

by  producing  ndse  heir xx.  676 

by  substituting  one  child  for  another. ...  xx.  677 
by  false  tf^ena  and  false  pretences. • ...  xx.  677 
by  pretended  bills  of  banks  not  existing,  u.  677 
Chutt,  intent  to,  respecting  whom,  it  may  be 

charged xx.  708 

Cheating  at  tarda,  a  misdemeanor i.  662 

Chenango  J  ooimiy  of, 

to  be  m  sixth  senate  district i.    84 

and  in  twenty-first  congress  district .  x.  86 
to  have  three  membera  of  assembly. . .  x.  162 
towns  in,  asay  allow  bountiea  for  «Matnic- 

tion  of  wolves,  he x.  861 

supervisors  where  and  when  to  meat. .  x.  866 
CfhUd  bom  after  making  will  to  have  share  of 

estate xx.    68 

proceediAgs  to  compel  payment  of  hia 

share ix.  466 

action  by,  against  legateca  fbr  poitiOB  n.  466 
power  of  chancery  to  comptt  eoatrilra- 

tion,  l^c u.  466 

unborn  and  quick  killing  it,  by  aaaanlt, 

Itc.  on  mother ;..  ..«  n.  661 

Ity  administering  dnq;s,  Ste.  ......  ii.  661 

under  12,  entieiag awuT ».  ix.  686 

imder  6,  exposing  to  anadon U.  686 

substituting  for  another  to  daeeira....  n.  677 

CMMrm,  parents  bound  to  auppoat i*614 

bound  to  fiq»poft  paNBts , i»  6U 
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b^(goiK,  to  b«  teal  to  poor-hottte r. 

poor,  wneo  and  how  bound  out  ii.  IM  to  156 

ib.  ladttB  ehildreo ii.  165r 

adfaaecments  to i.  754,  ii.97, 96 

bMiard,  regnlationii  concerning  . . .  i.  610,  754 

jwifftiONOitf,  to  inherit i.  754 

when  to  take  or  defeat  future  estates. .  i.  725 

evffod^  qfj  when  eiTen  to  mother ii.  148 

how  diifiiosed  ofin  cases  of  diforce. .  ii.  148 

iegUimaqf  of,  in  cases  of  diroree ii.  145 

ofiDeisal  marriues,  when  protected  ii.  142,  143 

€Svil,th»Ui4mi  or  the  state i.    88 

€>M/ <>0lcerf,  names  and  number  of i.    95 

ClaiatB  to  knd,  proceedings  to  conpel  the  de- 

tennination  of ii.  S12 

Clost^/lcalMmofpvbUcoffieeri i.    95 

CUr^  f^eiikt^  to  return  to  superrisors  names 

of  assessors  and  collectors i.  418 

toentereertificates  of  marriaire ii.  140 

[See  the  several  cities  in  this  Index.] 

CiRcurr  cornTS, 

state  divided  into  eight  circuits ii.  201 

lour  courts  annuaDy  in  New-York,  and 

two  in  every  other  countr ir.  201 

times  and  pbees  of  holding,  wncn  and  how 

apfwinted  and  published. ...  ii.  201,  202 

duration  of n.  202 

IKVwers  and  duties  of ii.  202,  274,  276 

may  order  causes  to  bo  referred ii.  884 

by  whom  to  be  held  in  cases  of  vacancy, 

Ike 11.208 

adjournment  of,  for  want  of  judge ....  ii.  203 
new  appointment  of,  when  to  be  made  ii.  203 

clerks  of n.  207 

tittimgt  for  New- York,  how  appointed  and 

held 11.  204 

elerk  of  supreme  court  to  be  clerk  of,  and 

of  circuit  courts  in  New- York. . .  ii.  20i 

CireuU  eomi,  power  of,  as  to  witnesses  neg- 
lecting to  attend ii.  540 

misconduct  at,  in  nature  of  contempt,  pun- 
ishable by  sup.  court ii.  688 

CireuU  judges,  one  for  each  circuit i.    97 

how  to  be  appointed  and  tenure  of  office  i.  106 

can  hold  no  other  office i.  106 

must  reside  within  their  respective  cir- 

cuiu I.  101 

official  oath  where  to  be  filed i.  119 

may  administer  oaths  to  officers i.  119 

their  sahury i.  191 

exempt  from  militia  duty i.  235 

may  compel  delivery  of  oooks  and  papers 

by  public  officers i.  125 

may  take  proof  and  acknowledgment  of 

deeds x.  756 

powers  as  to  absconding,  insolvent  and  im- 
prisoned debtors ii.    &4 

may  issue  habeas  corpus  for  children  de- 
tained by  Shakers n.  149 

to  be  vice-diancelloni  of  the  court  of  chan- 
cery  n.  168 

[See  Chancery,  court  of.] 
their  powers  and  duties  as  common  \&\r 

judges II.  201,  202 

when  to  appoint  circuits,  &c.. ..  xi.  201,  202 
if  unable  to  hold  courts,  to  give  notice, 

&c II.  203 

when  special  courts  of  oyer  and  terminer, 

may  be  appointed  by 1 1.  206 

may  oraer  additional  jurors,  &e ii.  417 

[See  Circuit  courts,} 

may  receive  the  fees  allowed  by  hiw..  ir.  279 

may  take  affidavits ix.  284 

may  restrain  waste  of  land  sold  under  exe- 
cution   II.  837 

their  anthorit;^  in  cases  of  forcible  entries 

and  detamers n.  510 

appeals  to,  from  surrozates ij.  60S 

fees  of,  on  hearing  such  appeal ^ 1 1.  609  I i 


Circuit  judgem, 

appeals  firon,  to  chancellor xx.  178,609 

[See  Jippeals.} 
fees  for  •erviecs  as  master  in  chaaccrf  ix.  69 
for  senrxcea  as  supreme  court  commis- 
sioner  , 11.681 

Citation,  [See  SHrrogafet*  courts.} 

CrriKs,  erection  and  alteration  of i.   66 

notice  of  application  for,  how  to  be  pub- 
lished   .Vr.  155 

common  eoumtiis  of,  except  New- York,  te 
fix  number  of  commissioners  of  deeds 

and  notaries  public i.  lOD 

members  of,  ineUgihle  to  certun  offices  x.  116 
what  cities  to  be  ooasUered  as  towns  un- 
der the  tax  law 1.422 

[See  the  several  cities  enamented  in  this 

index.] 

CiOsens,  viAfM  oi r.   92 

piwlic  officers  must  be i.  116 

may  hold  and  alien  landj x.  719 

Claiwu  to  properijf  of  ahsconding  debtor,  how 

tried ii.  4  to  6 

ib.  if  attached  by  a  cenrtaUe u.  231 

•eixed  b}'  collector  for  taxes,  not  to  pre- 

rent  sale i.  887 

but  ri|^ts  of  claimant  to  surplus  monies 

protected i.  898 

tn  replevin,  how  tried » . . .  u.  52^ 

Clebxs  op  couirrncs, 

one  for  each  coun^ i.   97 

when  and  how  elected x.  1^127 

may  be  removed  by  governor  on  charges  i.  US 

charts  against,  how  inquired  into x.  12S 

election  of,  in  new  counties x.  113 

must  reside  within  Conner x.  102 

official  oath  when  to  be  ued x.  120 

exempt  from  militia  duty i.  2B5 

resignation  of,  to  whom  to  be  made i.  121 

vacancies  in  their  offices,  may  be  filled  by 

governor  until  election x.  124 

special  elecUona  to  fill  such  «-acancies  . .  i.  128 

their  general  powers  and  dub'cs i.  375 

to  act  till  successors  qualified r.  117 

duties  in  taking  census i.  88  to  91 

compensation  tnerefor x.    91 

may  take  oaths  of  officers i.  119 

to  give  notice  of  neclect  of  (^&cei«  to  file 

official  bond  or  oaui x.  120 

duties  under  election  law. . .  t.  131, 139  to  142« 

146, 146, 150 

to  enter  coDectors*  bonds  in  hooka i.  SI6 

to  keep  indexes  thereto u.  296 

duties  as  to  sheriiTs  sureties i.  879 

duties  as  to  surrogate's  sureties x.  382 

as  to  common  schools x.  469, 487 

to  record  licenses  to  lotteiy  roidera  ....  x.  668 
to  record  conveyances  anil  mortgi^es...  i.  7f6 
on  what  evidence,  and  how  x.  756  to  761 
to  record  proof  of  foreclosure  of  Bsottgtges 

n,  517 

indexes  to  books  of  record ix.  296 

penalties  for  misconduct i.  762 

duties  under  law  relative  to  special  paitner- 

•Wps I.  764,78^ 

duties  as  to  suits  pending  in  chancery. .  n.  174 
to  be  clerks  of  circuit  courts  and  courts  of 
oyer  and  terminer,  except  New-Yoik  ii.  207 

duties  as  such xx.  202,  203 

to  be  clei^  of  common  pleas  atnd  general 

sessions,  except  in  New-York u.  210 

duties  as  such ii.  210 

may  issue  executions  on  tnmscripts  of  justi- 
ces' jud^ents u.  2M 

to  file  certiorari  to  justice  and  retan...  xi.  216 

fees  therefor u.  259 

duties  in  case  of  appeals  firom  justices  of  the 

peace h.  flO 

may  lake  affidavits u  » 
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I     Coilieton  Detail*, 

I  their  dnlj-  in  tl 

_3l,i.         Iheir  bond  whi 

nbcD  pipcn  Sat  eberiff,  luaj  be  dBlivoKtl 


•n  thereof  lo  be  oc- 


icir  dutKi  m  dnwing  juror* ii. 

leir  duliei  M  to  defsurtiugiuron ii. 

>  DoU  plsee  of  rcconliDg  proof  of  foreelo- 

•ure  of  morlgagu ii. 

leir  dul;  reipeelinj;  liati  of  gtand  JDRin  it. 
idriwing  (fraod  jurors Ii. 

I  iiiile  labpcciuii  Id  criminml  caiM. ...  Ii- 


[See  (bo  toI.  hi 

LEUf  or  coDRTt,  gnirni/fjr, 

bav  uiiHiiiited  ud  [eaon  o 

their  offieiil  ouhi  where  Al. 

when  to  keep  opeD  Iheir  olE 


enter  enneuuica  of  dcfcodanti 

i..M7,»lS 

41  dwDiKet  on  deboH ii.  SB6 

D  re*pcet  to  docketing  of  jud*- 


[Sm  the  niioot  couiU,  &c.  ii 
Cltrit  ttfttnaU  and  autmbty, 

tobeippoiDtid , 

bow,  end  for  what  tern 

togiTebosdi 

to  prepare  index  to  jonnuli  . . 


when  to  meet  ueeuon  Id  uuil  in  cor- 

reelinft  rtloms i.  430 

in  Allunj,  ipeeial  pmviuoneu  to....  i.  421 
when  to  pej  ichool  moniei  to  coout;  tiM- 


ib.  ol^tucon  dogi I.  71 

of  geodiof  dtetattd  ptrioai,  when  to  be 


ifftimUtoli 


[SeeConafi.] 


<tf  ftAonf  ioiei, 

[See  Comiaon  nAoola.] 
Hfpublie  moniet,  nuj  be  rcmartd  by  the 

S"«™or 1.  t 

I,  inbjeet  to  riiitation  of  regenU  of 


iretaiy  of  it 


Cltrkt  and  lervatil! 
Clintim,  toitnty  of, 
in  foDith  : 


to  hive  ODC  mtm'K^^uKmWw. '.  '.'. '.  i. 
towjtr  in,  nuLjr  allow  bountiea  for  degtniC' 


retonatoliemidel^ i.  459 

when  preiident  of  may  be  upointed  by 

regent!,  Ac i.  4/8 

pnaidentnottoroteaitahiaialarT,lte.i.  4M 
tnutfu  a/:  Ihrirnnwan  an^  il.il..  .    Jim 


D.^«r»  ^,  not  to  be  rc^enta i.  4 

no  reliponi  teat  rsqiurod i,  4 

leaduri  In,  exempt  fitiia  military  duty. .  1.  21 
I     tludtnU  ia,  alio  exempt,  except,  &o. .  .  1.  a 

155  I  i     iuiiiiingi,  &c.  exempt  fiom  taxei 1.  a 

162  I   Co;u«dper»(»u,  when  entitled  to  Toto i.  t 

oalh  of,  if  challenced i,  u 

importation  of,  iflield  u  ilarei,  forbidden, 

their  tale,  ai  itavea,  prohibited i.  S 

eiportalion  of,  u  glarei,  prohibited,  txeeal 


irretnraed... 


luren  orcbu-coal,  &e.. 


•,&e... 


I   for  d 


I.  708 

penally  for  ferrying  nithoDt  licenae,  doe* 

liol  extend  to i.  B27 

Catkfighling.    in    Uvem.,   rmceriea,  euel 

boatf  and  reiseti,  prohibited i.  661 

penalty  therefor 1.  tCI 

CocolUM  mdiau,  not  10  be  uicd  fnr  talung  or 

deitroying  of  fiah 1.  697 

pciudlj  therefor i.  fiST 

Cwniianeei  of  title  tc 
Com,  ma*  be  taken  JE 
CollatcriU  and  lintal  1 
CoLL«cTO«i  aftaxu^ 
one  to  be  ehogcn  I 

to  eiTe  bond  with  luretiea 

«filed,  &t.  by 


-eal  property.  11.  293,363 
irnnliu,  aboliihed  i.  739 


1  to  giTe  bond  deemed  tcfaaal  to 

i.a 

»  in  office,  hov  filled 1.  S 

letinntafixtheircampRiaaliaii  t.  Si 
eootent*  of  the  wunnt  to  br  iuiied  to 


oHence  where  to  be  tried 

t7oitiinAia,  cotintv  of, 

I  be  in  third  acuate  diitriel 

id  in  eighth  congreai  diitriel 

ofanemMy. 


re£rC( 


e  DiuiDen  OfanemMy.. 
ly  allow  bonntiea  for  deiti 


t«  duif,  pnremor  to  be  . . 
fSee  Jlfi/i«o.] 


™!S 


ConKailaTTf-gaitrai, 

bow  appomted  and  tenure  of  office 1.287 

oath  c^  office  when  to  be  taken,  &c.  1.  119,  Sag 

fail  iaiary  ..,-........,..,. .,..,..  t.  Ifll 

to  hare  cnitody  of  anenali,  tc ,.  j,  2U 

hii  general  pow<  "  '  ■ 

expeniei  of  hii  r 

general  fund.. 

Co»tmHnon  oflmuKg h.    gg 

CoHiiiiiioH  to  take  teatimony,  irhai  to  be 

iKued  by  legittalire  committee i.  US 

bow  uined,  executed  and  retimed  1. 100  to  161 

vheBtobainnedbyfoiBla/ekauwv.  n.  180 

bnr  exMalcd,  Ac ti,  180,101 


79d 


GENERAL  INDEX. 


8 


• 


4^ 


!  I 


I 


:1' 

I       I 


.' 


ill; 


I 


how  lined,  exeevted,  ftc ii.  SM  to 

in  criinmal  cmMt xi.  781 

Omptfinrmrrr  to  take  affidaTit*  to  be  rad 
IB  aiipreme  court  and  court  oC  chancenr, 
when  and  how  to  be  appointed  ....  i.  99^  109 

to  make  pntilioiiy  their  fees xi.  618 

to  admeasore  dower,  their  feet ii.  &43 

CammUnomen  of  the  canal  fund, 
[See  Canal fvud.} 
C^mmittiontrt  ofcomwum  aehooli, 

[See  Common  MchooU.} 
C9mminimm  of  deeds, 

■unber  limited  in  New-Tork t.    97 

[See  Tol.  III.  act  of  1829.] 
Bunber  how  determined  in  other  citiea  i.  100 

how  in  towni i.  101 

in  ctfief,  how  appointed,  &c i.  107 

where  to  reside i.  101 

ih.intownM x.  109»  110 

aaperrisors  ineligible i.  110 

where  to  reside i.  101, 102 

their  commissions x.  118 

before  whom  to  take  oath  of  office  ....  x.  119 

lo  whom  to  resi^ , x.  122 

daties  in  taking  proof,  &c.  of  deeds  x.  756, 757 

their  general  powers xi.  283 

maj  take  atfidsvits xx.  284 

their  fees xx.  637 

CiMMMSstonert  of  excite, 

who  to  be  in  towns i.  678 

when  and  where  to  meet i.  678 

their  powers  and  daties x.  678  to  658 

Commitnonen  qf  health  m  the  cUjf  qf  New- 
York,  irho  to  he I.  423 

certain  duties  of  such  commissioners....  i.  440 

to  hold  marine  hospital x.  444 

their  daties  in  rrgard  to  said  hospital....  x.  444 
to  gire  information  to  district  attorney  of  all 

Tioktioos  of  health  law x.  447 

CoHMiisstoners  qfhi^^iwaya, 

three  to  be  chosen  in  each  town i.  340 

qualifications  and  tenure  (^  office    x.  b45 

to  be  fence  yiewers x.  840 

penaltjr  for  refusing  to  serve x.  347 

Tacancies  in  office  now  to  be  supplied . . .  i.  S48 

their  compensation x.  856 

their  general  powers  and  duties . . .  i.  601  to  506 
their  powers  and  duties  in  the  laying  out  of 

roads,  &c 1.518  to  523 

in  the  extinguishment  of  fire  in  woods .  x.  697 

actions  by  and  against xx.  478 

reooTcries  against  them,  how  collected,  xi.  476 
when  to  deliVer  ofer  book^and  papers. .  i.  859 
[See  Highioatfs.} 

CSmnsntnonert  elf  land-office, x.  113 

[See  Land-office.l 
Committionen  qfloane,  number  limited. .  x.    98 
how  appointed  and  tenure  of  office. . .  x.  114, 

official  oaths  where  to  be  filed i.  120 

their  general  powers  and  duties i.  870 

actions  by  ana  against ii.  473, 476 

Commieeionere,  aupremt  court. .  i.  96, 107,  ix.  279 

[See  Supreme  court  commieeionere.} 
Commitfione  of  civil  officers,  how  nude  out 

and  forwarded i.  IIS 

notiees  of,  when  to  be  published. ...  i.  118 
allowed  to  executors  and  aaministi'otort  ii'.    93 

to  eitordtans ii.  153 

Committu  of  lunatics,  &c ix.    52 

[See  Idiott  and  ItuuUice.] 

Common,  tenancy  in i.  726, 727 

Common  eounciU,  [See  Cities.] 

Common  recoveries  abolished xx.  843 

Common  i^formers, 

notions  by,  for  penalties ii.  481 

declaring  pleadings  and  evidence  in  ii.  482 
law,   punishments  prescribed   by, 

abolished xi.  701 

when  to  govern  descents < i.  753 


Com  MOM  SCHOOLS, 
coaoMsssoiicn  q^,  when  Md  how  to  ha 

tea ...I. 

qwalififatioM  aad  tewre  of  ottee i. 

togiveaocieeofaceeptaBee,  Ite x. 

peMltyforrefiwtBgtosenre.. i. 

vacancies  in  office,  how  supplied x. 

their  compensation i* 

their  general  powers,  duties,  Ibe x. 

to  be  inspectors  of  schools x. 

appeal  liram  their  deeiaioB  to  ■■perinfca 

dent I. 

actions  by  and  agabtft u. 

recoveries  against  them,  how  eoUacted  xx. 
eoualy  clerk,  duties  of,  uiider  school  law  i. 

m, 

disiricicoUeeior,howMpfoiaittd,iLt.  x.  478, 

to  give  bond  when  required. .....  x.  486, 

powers,  duties  and  compensation  x.  4Si, 

forfeiture  for  neglect  of  duty x. 

district  derk,  how  appointed,  kit. » .  x.  478, 

his  powers  and  duties x. 

district  wuetings,  how  notified . .«..  x.  477, 

qualifications  of  voters i« 

powers  of x. 

annual  meeting  to  be  held x. 

special  me^tii^;s,  who  to  cnQ,  Itc x. 

M>peal  from  their  decision x. 

district  officers,  when  and  how  clectnd,  and 

tenure  (^office r.- 479^ 

jienalty  for  refiuing  to  serve,  and  Ibr  nc^ 

lectofduty X. 

may  fesign,  and  how. . . .  • x. 

district  tmstees,  their  general  dnties,  and 

powers X. 

how  to  apportion  and asaeas  taxes  ....  i. 

their  duty  as  to  fuel x. 

to  issue  warrant  to  ooDeetor,  he x. 

to  make  annual  report x. 

of  separate  neighboihood,  Itc. i* 

when  to  sue  collector x. 

district  taxes,  amount  to  be  voted  by  dis- 
trict, limited x. 

among  whom  apportioned,  and  on  what 

property  to  be  assessed x. 

valuations  of  taxable  property  hew  ascer- 
tained, &c X. 

who  exempted  from  taxation  for  buikUng 

school-house x. 

how  to  be  c<dlected x. 

when  tenant  may  charge  tax  to  landlord  i. 

ful,  how  provided  and  paid  for i> 

inspectors  of  schools,  their  election,  qualifi- 
cations and  compensatioB,  same  as  oom- 
missioners,  [See  above.] 

their  general  powers  and  duties i. 

school  (ustriets,  formation  of x. 

school-houses,  site  when  not  to  be  changed, 

Ac X. 

how  disposed  of  wfaMi  distiict  divided  x. 
school  monies,  when  and  how  to  be  appor- 
tioned by  superintendent X. 

proceedings  <m  such  apportionment. . .  x. 

bow  paid  and  distributed \. 

when  and  how  apportioned  among  dis- 
tricts by  commissioners X. 

share  of  towns  ne^ecting  to  repoH  nay 

be  withheld  by  superintendent x. 

superintendent  cf,  secretary  of  state  to  be  i. 

to  make  a  general  report. x. 

to  prepare  forms  and  inatnictkins  and 

.    transmit  them  to  officers x. 

to  print  and  distribute  school  law,  finim 

time  to  time x. 

his  expenses  to  be  paid  out  of  treaaary  x. 

his  dnties  on  appeals  from  ccanaisnOK- 

ers I. 

foeo/ rsgvlolioiis  reipectxngccnuMn  cAocli 

cityofNew^Tofk i. 

Troy t 
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Common  MJlocrfty 

Hudtoa 1. 

Albuiy I.  488 

Scheneetady i.  494 

Poa|shkeep«ie,  Citddll  and  Utie«  ....  i.  495 

Flatbuth 1.496 

Montsomery,  (Orange  Co.) i.  496 

Fluilung I.  496 

[8ee  Tol.  III.  aet  of  1829.] 

Common  school  rvwo^ 

detisnation  and  description  thereof i.  196 

administration  thereof,  and  distribution  of 

itsrerenae x.  196,467,468 

deflcienej  of,  to  be  supplied  out  of  treasn- 

rj 1.  198 

Conqumnding  offenees,  agreement  for  ii.  689,  692 
conriction  of  original  offender  need  not  be 

proyed ix.  689,  ix.  692 

domprcmiting  certain  offenees xi.  790 

effect  CNT  acknowledging  satisfaction  u.  790 

COMrrROLLXR, 

to  be  appointed x.    96 

when  and  for  what  term,  &c x.  104 

oath  of  office  where  to  be  filed i.  119 

hii  general  powers  and  duties ....  x.  169  to  172 
exempt,  together  with  deputy  and  clerks, 

from  miUtia  duty i.  285 

may  administer  oaths  m  certain  cases.  .  i.  185 

a  commissioner  of  the  tond-oj^leff x.  118 

powCN  and  duties  as  such x.  197 

a  commissioner  of  the  eana/yigicf i.  113 

powers  and  duties  as  such x.  194>  196 

a  trusted  of  stote/ifrrary x.  114 

powers  and  duties  as  such x.  216 

a  xnember  of  eomi/ board x.  114 

powers  and  duties  as  such x.  218^  229 

one  of  stoie  coRiMistcrfl x.  143 

powers  and  duties  as  such x.  148,  144 

office  to  be  kept  in  state  hall x.  188 

to  attend  legblature  and  report i.  187 

fees  to  be  received  by  him x.  190 

quarterly  account  thereof x.  187 

such  fees  part  of  general  fund x.  189 

his  saUry x.  190 

allowance  of  cleric  hire x.  191 

names  of  deiks,  &c.  to  be  reported x.  191 

incidental  expenses  of  office i.  192 

certificates  ud  ccmreyances  executMl  by 

him  may  be  recorded,  9ie i.  420 

to  pay  costs  recoTcred  against  the  people  ix.  653 
returns  to  his  warrants  against  collectors  of 

canal  tolls,  how  emorced ii.  665 

may  search  public  offices,  and  require  co- 
pies, &c.  gratis -. xx.  660 

to  audit  accoimts  for  pursuing  fugitires  from 

justice XX.  748 

to  audit  fees  Cor  services  to  the  state. . .    xx.  651 
to^andit  and  report  to  legislatura,  accounts 

of  state  prisons u.  766 

powers  and  duties  in  regard  to, 
aeeomUt  to  be  rendered  1^  persons  haring 

money  or  property  of  state x.  170 

by  receiTcrs  of  pubuc  monies i.  172 

ot  members  of  courts-martial i.  820 

asscssmmte  on  public  lands i.  209 

6anA<(odfr  owned  by  state x.  187 

6om2s  ibr  lands  sold x.  202 

bounty  mtrttUs  for  destruction  of  woItcs, 

^c 1.708 

eanal  clearances,  he i.  251 

maps  and  field  books x.  218 

narigation x.  281,  239 

tolls  and  coUeeton. . .  x.  114,  288,  287,  289 

eftedfcs,  &c.  of  treasurer x.  170 

etetms  on  lands  sold  by  state x.  185 

commtssionems  of  loans  and  kan-officers  i.  873, 

874 

OMNpmtalMm  of  legislature x.  161 

eonkngent  expentu  of  legislature x.  162 


COMFTSOLLSn^ 

corporaHona  negleethig  to  render  lists  re- 
quired by  tax  law X.  415 

neglecting  to  pay  taxes i.  418 

eowUy  treaturen i.  870,  402 

ib.  as  public  administrators. . . .  i.  182,  188 

dicidtnat  due  the  state i.  170 

tUcHon  of  directors  in  certain  corpora- 
tions...  X.  171 

electioM  .', j.  143 

invalid  sales  for  quit-rents i.  186 

ib.  for  taxes x.  41S 

judgnunU  in  (aror  of  state x.  186 

tentf-ojifice  expenses i.  198 

land9  purchased  of  state x.  174,  202 

moftted  corporations x.  694 

Jkfontecttfna  moU  sprniga x.  280 

morigaztt  to  the  state i.  174,  212 

afietalbondt  to  be  filed  with  him i.  120 

Onondaga  aait  tpringt x.  209,  279 

INMrmmls  by  mistake x.  172 

publication  of  certain  laws i.  171 

aeparaU  aeeountt i.  176,  176 

som^and  their  sureties t.  401 

9taie  kaU 1.  214 

9taU  mortgages  x.  174,  176,  212 

§UMiepi^9t  8agg  Harbor j.  216 

$tate  gecuritiea i.  171^  172 

treaaurer^s  accounts i.  170^  171 

treaaury  dqtoaita x.  177 

taxea  to  be  returned  /md  paid  by  comity 

treasurer ,, ,,,  i,  402 

on  land  imperfectly  described*.  *.'..!  1 1  t!  405 

iwpwd X.  407 

sales  for i.  407,  420 

redemption  of  land  sold x.  409 

conyeyances  of x.  411,  420 

purcl^ases  of,  for  state x.  412 

refunding  money  when  sale  inyaUd. .  x.  41S 
corporaUons  neglecting  to  render  lists  t.  415 

and  to  pay  taxes ,  x.  418 

erroneously  charged  by  United  States  i'.  4li9 

forms  and  ustructxons x.  420 

copies  of  tax  law i.  420 

temporary  loana j.  171 

C/hOed  Stoles  taxes x.  419 

loo/ves,  he.  destruction  of,  ke x.  70S 

[See  also  rol.  ixi.  for  yarious  matters  apper- 
taining to  the  office  of  comptroUer.] 

Concealed  debtora ix.     g 

[See  jibaconding,  concealed  €Otd  nonntai- 
dent  debiora,} 

Cof(/«ssum  of  Judgments n.  860 

Concealing  offencea,  amement  for. .  xx.  689,  692 
Conapiraey,  cases  in  which  punishable  n.  691,  692 
those  not  enumerated  not  punishable,  xx.  692 
act  to  be  done,  in  certain  cases,  to  conititnte 

XI.  602 

proof  required  in  such  cases,  on  trial,  ix.  785 

Ccngreaa  diairicta,  state  diyided  into  thirty  i.    84 

members  to  be  elected  by  each i.    85 

Congress,  representatiyes  in,  when  to  be  cho- 

•«» ; X.  146,  127,  183 

yacancies  in  their  offices x.  128,  145 

temitorstR,  when  and  how  to  be  chosen,  i.  148 

yacancies  in  their  offices x.  148 

2mbs  ^,  how  to  be  distributed x.  167 

Connectieat,  conyeyances   bf  treasurer  of, 

when  entitled  to  be  recorded,  fte.  x.  760 

Content  nOe  in  ejectment  abcdished xx.  806 

ConaoUdatutf^  eouaea n.  888 

m&yor  of  the  people x.  181 

CoirsTABLEs,  when  and  how  to  be  choaen.  x.  840 
qualifications,  and  tenure  of  office. ......  x.  845 

to  take  oath  and  i^e  security ...,  x.  846 

limitation  of  suxts  on  such  security. . . .  x.  846 
their  compensation  when  a  county  chai^  x.  885 
their  powers  and  duties  in  execution  of 
aeardk  warranta  for  public  books  and 
Pitpen I. 
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their  powers  and  daties  in  execution  of 
9tarek  toarranU  for  books,  pepen  ind 

property  belonging  to  caniJ i.  249 

ib.  of  certain  warrants  issued  bj  couria 

martial,6ic i.  811,  816,  S28,  384 

ib.  of  summoos  under  Atgftioay/aio  i.  610,  611 

ib.  of  warrant  tinder  ki^way  law i.  616 

ib.  as  to  btggan  and  vagnmit i.  632 

ib.  as  to  dastards 1.643 

ib.  diaturbert  qfreiigioua  meeimp. . .  i.  675 
ib.  under  executions  for  fines  for  tflHnora- 

lity I.  6n 

ib.  as  to  offenders  against  law  of  urtc^  i.  694 
ib.  under  search  warrants  for  property 

pawned x.  711 

ib.  under  search  warrant<i  generally. . .  ii.  746 

ib.  under  law  as  to  inaolvenU xi.    19 

fees  therefor ii.    37 

when  to  attend  sopreme  court ii.  197 

bow  paid  therefor xi.  197 

when  to  attend  other  courts ii.  289 

their  powers  and  duties  in  execution  of  ston- 
mon$  or  warrant  from  jtutieni*  cowit 

XX.  228,  229,  239 

ib.  €^  aUaehment xi.  231 

ib.  of  ventre ii.  243 

ib.  oC  execution xi.  249  to  256 

when  forbidden  to  appear  and  adrocate  in 

justices'  courts  , ii.  233 

to  keep  jury ii.  244 

oath  thereupon ii.  214 

fees  in  civil  cases xi.  266,  647 

not  to  take  rewards  for  certain  acts  ....  u.  2ff7 
not  to  buy  securities  for  prosecution ... .  ii.  267 
nay  be  removed,  if  they  ncf^ect  to  pay  over 

money  collected ii.  272 

not  to  act  by  deputr ii.  278 

b«t  persons  may  Be  specially  deputed  by 

justice n.  273 

to  execute  process  in  special  proceedings  xi.  651 
to  attend  juries  in  such  proceedings. ...  ii.  661 

fines  on  them  for  nef^ect xx.  651,  662 

punishment  for  refusing  to  apprehend  crimi- 
nals, &c II.  684 

•nffering  offenders  to  escape ri.  684 

[See  Sher^t.} 
their  fees  in  crimiiud  cases ii.  750 

ContvU  of  U.  S.  at  Paris  and  8t.  Petersbnrgh, 

may  take  proof,  &c.  of  deeds i.  767 

in  other  places  may  take  proof,  &c.  of 
deeds,  [See  vol.  in.] 
of  foreign  nations  resident  in  New-Tork, 
when  to  be  notified  by  public  adminis- 
trator....  II.  124 

CoHTEMPTs  of  legisUture,  defined  and  how 

punished x.  164 

of  court,  when  punishable  as  criminal. .  xi.  278 

proceedings  tnerenmHi ii.  278 

the  like  as  to  justices^  court ii.  278,  274 

criminal f  declared  misdemeanors ii.  692 

proceedings  as  for,  in  civil  cases xi.  634 

courts  of  record  may  punish  in  certain  ca- 
ses   II.  634 

proceedings  to  bringoffcnder  into  court  ii.  636 
nabeas  corpus  when  to  issue,  its  effect  xi.  636 

bond  of  defendant  on  attachment n.  536 

provisions  as  to  its  penalty ii.  537 

proceedings  on  neglect  to  return  attach- 
ment...  II.  637 

proceedings  on  appeanuice  of  defendant  ii.  637 
extent  of  fines  and  imprisonment...  ii.  638 
contents  of  process  of  commitment,  ii.  638 
action  on  defendant's. bond,  for  nc^ect 

to  appear ii.  638 

when  district  attorney  to  sue  bond.  ii.  639 
oflicer  taking  insufficient  snrRtics..  ii.  539 
misconduct  at  circuit,  punishable  by 
snprerae  court ii.  639 


ContempUt, 

attachment  against  witnesses  at  circuits 

XI.  5«( 
keeping  defendants  arretted  on  attach- 
ment    XX.  536^  641 

Conteeted  elections  for  members  of  l^pUlatare 

I.  IS 

Contingent  remaindere i.  72 

[See  RetnainderB.'] 
CoirruACTS,  <m  account  of  teogers,  void...  i. 

ib.  of  raffling,  void i. 

forsaleof  stocks,  when  void i.  71< 

for  occupation  of  land  in  New- York,  how 

construed x.  744 

founded  in  tuurious  consideration,  void.  i.  77i 
exception  as  to  bills  of  eirehangc  and  pro- 
missory notes  in  certain  cases. ...  x.  773 
how  affected  by  tiuro/renlt'  diedkarge. .  xr.    23 

qf  lunaOee,  &c.  performance  of. n.    65 

OT  ancestor,  perfonnance  of  by  tif/biilAsar  ii.  194 
for  sale  aiM  pwrckaae  of  landt,  interest  of 
rendee  in,  how  reached  1^  his  eredi* 

tors u.  744,746 

interest  of  dead  person  in,  how  fold.  xx.  lU 

and  contract  how  enforced ii.  112 

with  journeymen,  9lc.  restraint  of  trade, 

void XI.  16G 

when  fraudulent  and  how  far  void ... .  n.  US 
[See  fyaudulent  conveytmees  and  eonfraeCi.] 
Confrt6tifion,  remedy  for,  between  ownen  of 

land  subject  to  judgment xx.  371 

CoifVXTAivcKS,  by  feoffinent  with  livery  of 

seisin  abolished x.  7SG 

in  fee  or  of  freeholds,  how  execnted  and 

when  to  take  eflect x.  738 

no  greater  estate  to  pass  by  eonveyancc, 

than  such  as  grantors  had i.  79 

to  be  conclufive  against  certain  pucha- 

sers X.  73B 

of  lands  occupied,  when  Talid  without  at- 
tornment  X.  799 

of  lands  possessed  by  chdmant  under  adverse 

title,  void 1.739 

but  mortg[ages  may  be  given 1.739 

containing  powers i.  722  to  738 

words  of  inlientance  not  necessary  to  con- 
vey a  fee x.  74S 

intent  of  parties  to,  to  be  observed i.  748 

how  proved  and  recorded i.  755 

[See  also  as  to  conveymnees  proved,  Itc.  in 
other  states  &  counties,  toI.  hi.  acts  of  188BL] 
to  one  upon  consideration  paid  by  another, 

to  vest  title  in  ijantee i.  72S 

but  trust  to  result  in  fisvor  of  creditors  of 

person  paying  consideration i.  728 

not  declaring  trust,  absolute  in  certain  ca- 
ses   I.  730 

by  trustees,  when  void i.  730 

ot  effects  for  use  of  a  corpcNration,  must  be 

directly  to  it,  except,  &c x.  591 

by  corporatum,  in  contemplation  of  insolven- 
cy, void X.  891 

of  eflfects  worth  $1000,  void,  unless  by  or- 
der of  directors i.  591 

for  money  lost  at  gaming,  void x.  6(8 

contrary  to  lotteiy*  law,  roid x.  688 

on  usurious  consideration,  roid i.  772 

made  by  absconding  debtors,  when  void  n.     8 
in  what  cases  declued  fraudmlent  and  how 

far  void n.  ISS  to  18S 

to  dtfraud  purchasers  or  creditors,  offence 

to  make ii.  690 

putting  them  in  use,  a  misdemeanor. ...  xx.  690 

of  lands,  taking  while  in  suit n.  691 

[See  also  Frau£tlent  conoeyanees  and  eoniract*.] 

on  sheriff  *8  tales n.  87l 

on  foreclosure  of  mortgages xx.  191,  6tf 

by  committees  oibmmes,  fte xx.  61,  55 

by  eTteuiors  or  admime^ratars n.  W 

on  sale  o( infants  estatss if.  IW- 
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CoirTBTAVOBl, 

byeomp^To/Zcronialeifortaxet  i.  411,  412,  420 

Conviction  on  indictment  for  offences  of  dif- 
ferent derreet ^  ii.  702 

for  crimes  punishable  with  death,  statement 

.  of,  to  be  sent  to  g^oremor ii.  658 

Contrida  when  not  permitted  to  rote i.  127 

proceeding  if  challenged i.  135 

Cornwall,  lands  at,  ceded  to  U.  S r.    81 

Coroners,  their  number i.    97 

when  and  bow  chosen i.  112,  118, 127 

in  new  counties i.  113 

oath  of  office i.  120 

where  to  reside r.  102 

their  resignations i.  121 

not  to  act  as  counsellor,  &c i.  109 

majbe  removed i.  123 

proceedings  for  that  purpose i.  123 

names  of,  to  be  registered  by  secretary  of 

state I.  145 

when  oAce  of  sheriff  yacant,  one  of  them  to 

be  designated  to  execute  office ... .  i.  380 
when  so  desijpiated,  to  execute  bond ....  i.  380 
other  provisions  concerning  designation  of 

coroners,  to  execute  office  of  sheriff  I.  381 

their  accounts,  a  cotmty  charge i.  385 

to  take  chtu'^e  of  wrecks i.  690 

actions  against,  within  n^t  time  to  be 

bnMight II.  296 

their  duties  in  the  execution  of  process 

where  sherifis  are  parties ii.  441 

to  act  when  sheriff  is  a  party,  in  replevin  ii.  533 
compensation  for  their  services  generally  ii.  647 
when  to  summon  jury  to  inquire,  &c. . .  ii.  742 

proceeding  thereon ii.  742,  743 

authority  to  usue  subpoenas ii.  742,  743 

to  issue  warrant  to  apprehend  offender. .  n.  743 
testimony,  inquisitions,  recognizances,  &c. 

to  tie  returned ii.  743 

their  compensation  to  bo  audited  by  super- 

visors II.  752 

when  aldermen  in  New- York  may  act  as  ii.  752 
when  to  hold  inquests  on  persons  dying  in 

state  prison ii.  770 

Corporate  rights  of  towns i.  337 

of  counties i.  364 

CoapoRATioivs,  banking,  [Sec  BankA."^ 
Joreign,  right  to  sue,  on  giving  security,  ii.  457 
except  for  acts  contrary  tn  our  laws  ii.  457 
suits  a^nst  them  by  attachment. . .  n.  459 
proceedings  as  in  ease  of  absent  debtors 

II.  460 
when  entitled  to  double  costs  against 

pkintiff II.  461 

appearance  of  defendants ii.  461 

discharging  attachment ii.  461 

apportioning  property  among   several 

j)laintiffs ii.  46] 

numn/aeturins i.  266 

[See  also  vol.  iii.] 
numied,  restrictions  and  prohibitions  upon  i.  589 

calculations  of  dividends,  &c i.  590 

losses  how  to  he  charged i.  590 

loans  when  to  be  callM  in i.  690 

hypothecated  stock i.  591 

certain  conveyances  for  use  of,  invalid  i.  691 

certain  conveyances  bjr,  invalid i.  591 

penalties  on  directors  violating  law  i.  591,  592 
insolvency  when  deemed  fraudulent. . .  i.  692 
liability  of  directors  and  stockholders 

thereupon i.  692 

persons  transferring  stock,  when  liable  i.  G9S 

annual  report i.  693,  604 

affidavit  to  be  filed  before  business  com- 
menced   I.  695 

[See  vol.  III.  act  of  April  2, 1829,  creating 
"  a  fund  for  the  b^cfit  of  the  creditors 
of  certain  monied  corporations,"  &c.] 

•lection  of  directors  of i.  686, 

proceedtBgtifcUctkmbe  not  held....  i. 
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Corporations,  monied, 

by-laws  concerning f .  697 

tranitfer  books i.  607,  598 

remedy  of  persons  aggrieved  by  election  i.  698 
construction  of  the  provisions  coneeming 
monied  corporations i.  698 

lurn|nte,/ulure,  how  incorporated i.  57S 

subscriptions  for  stock i.  578 

election  of  directors i.  679,  579 

powers  and  duties  of  directors r.  579 

prohibitions  on x.  682 

forfeiture  of  corporate  powers x.  580 

dissolution  of  corporation x.  680 

road  how  laid  out .     ........  i.  581 

duty  of  commissioners,  &c i.  681 

road  how  constructed i.  681 

mile  stones x.  682 

guide  posts x.  682 

damages  assessed  and  paid x.  682,  683 

land  when  entered  on x.  682,  683 

tolls  when  to  bo  collected,  Itc. .  x.  f84|  686 

fiitvjrt  and  exigting,  inspectors  of x.  685 

their  powers  and  duties i.  666 

notices  to  be  given  by x.  686,  687 

effect  thereof. i.  686,  687 

their  compensation x.  687 

penalty  4m  toU  gatherers x.  687 

how  collected x.  687 

commutation I.  687 

election  of  directors x.  688 

penalties  on  txavellera x.  683 

xtoist  gates 1.588 

corporaiicna  generally,  notices  for  applica- 
tions for,  or  rejative  to,  how  pvmfish- 

ed :....  X.  166 

when  and  how  to  be  assessed ....  x.  889,  414 
their  general  powers,  privilegeff  and  lia- 

buities i.  699 

such  gmeral  powers  to  vest  in  al  cor- 
porations hereafter  created x.  600 

not  to  possess  additional  power*  unless 

given  by  cluirter x.  600 

especially  banking  powers x.  712 

notes,  &G.  to,  made  contrary  to  these  pto- 

bibitions,  void x.  712 

penalty  for  vii^ing  sane i.  712 

when  stockholders  may  be  required  to 

455 
600 
600 
463 
600 


pay  balance  on  stock x.  809,  xi. 

rnei 


wlien  majority  may  act X 

to  eommenee  business  In  one  year ....  x. 
dissolved  by  certain  acts  and  omissions  ii. 
who  to  settle  affiiirs  of,  on  dissolution,  x. 
may  proceed  under  laws  against  abtctmdF- 

tn^  and  insolvent  debtors ix.    36 

devises  to,  when  valid ii.    67 

certain  demands  against,  excepted  from 

Ktatute  of  limitations xx.  297 

ib.  as  to  certain  liabilities  of  direetort  and 

stockholders ix.  800 

proceedings  in  suits  at  law  against. . .  ri.  453 
when  judgment  against  to  be  rendered  at 

first  term n.  463 

preference  in  Issues  in  suits  ajnunst. .  n.  468 
existence  of,  not  to  be  proved^  except  en 

issue  by  plea  n.  468 

acts  ofiaeorportion  not  to  be  set  forth  n.  468 
mistake  in  naming,  how  waived ....  n.  469 

proceedinf||s  against,  in  et^ity n.  462 

now  restraiaetf  from  usurping  powers,  n.  462 
jurisdiction  ofchancetj  over  officers,  ii.  462 
sequestration  of  property  on  return  of  exe- 
cution against xx. 

stockhoMers,  how  and  when  eompelled  to 

pay  in  amount  due  on  their  stock,  xx.  4fiS 
discoveiy  by  them  and  their  oAeeo,  bow 

enforced n.  465 

answen  of  officers,  when  compdled  n.  465 

enectof,aji  evidence n.  466 

•nits  at  kw  against,  when  to  be  rettiBin* 

•d lit  468 
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CoBPOHATiowf  gmiraiif, 

nUnoo*  aod  other  cfkrpontkMu  esu^- 

iMm^  diMolred  on  appliaitkw  of  direetan, 

fto. II.  467 

deeroeoD  diMolatioii ii.  46S 

racoiTtn  to  be  appoiiited,  thur  duties. 

kc ii.469to472 

Mtf  Toid  after  preMiiting  petition. ...  ii.  46B 
•ppeelfl  fron  oraert  end  decreet  of  court  II.  472 
retisiow  and  otker  cofporatioM  ezeept- 

ea n.  4T8 

proeeediagi  ob  iadietBents  agaiaet. . .  ii.  747 
^trinpu  agaiast,  when  to  iMoe  ....  ii.  747 

ftnea  npoD,  how  collected ii.  747 

eorporwfioiit,  rtligiouit  [See  roL  ui.] 

in  •ij[th  MMte  dlitrict i.    84 

to  be  ia  tweatT-aeeoiid  eooi^reti  district,  i.    86 

to  hare  two  members  of  assemhlj i.  162 

raMrrisors  o^  where  and  when  to  meet.  i.  866 
tnab  for  escheated  lands  in 1.282 

Costs,  poor  persons  when  not  Hahle  for. .  ii.  446 
in  ndts  by  legatees  against  ezecntors.  u.  461 
how  apportioned  in  suits  against  l^piteec, 

heirs,  Ifcc ii.  462 

on  proceedings  for  foreible  entries  and  de- 
tainers  n.  606 

Insammarf  proceedings  to  reoorer  pos- 
session of  land u.  616 

in  ehancerj,  when  and  how  awarded,  ii.  6IS 
in  certain  actions  at  law,  to  be  recoTcred 

in  aU  courts it.  618 

when  full  supreme  court  costs  to  be  re- 

corered ii.  618 

when  common  pleas  costs  in  suits  in 

supreme  court u.  618 

when  no  more  costs  than  damages  in  su- 
preme court... 11.618 

in  actions  of  repleTin,ia8U]^eme  court  n.  614 
when  plaintiff  not  to  recorer  costs  in  su- 
preme court II.  614 

wImu  demand  reduoed  by  set-ofb,  &c.  ii.  614 
on  remoral  of  eanses  from  common  pleas, 

Jtc II.  614 

in  suits  in  common  pleas,  when  to  be  re- 

corered ii.  614,  616 

•zception  of  executors,  Jtc ii.  616 

amount  limited  in  certain  cases ii.  616 

-     tereral  suits  on  same  instrument ii.  616 

when  to  be  recoTered  by  defendants. .  n.  615 
when  by  one  of  sereral  defendants. . .  ii.  616 
when  in  suit  settled  before  judgment,  ii.  616 
single  costs  only  on  reoorery  of  doable 

or  treble  damages n.  616 

when  doable  costs  to  be  recorered  by 

defendant ii.  617 

double  costs  in  such  cases  deJBned. .  n.  617 

to  belong  to  defendant  only ii.  617 

how  awarded  in  case  of  seTeral  issues  ii.  617 

in  cases  of  general  demurrer ii.  617 

on  idea  of  misnomer ii.  618 

on  confession  without  action ii.  618 

in  error,  and  when  may  be  double. ...  ii.  618 

on  iqppeals  from  chancery ii.  618 

on  appeals  from  surrogates  courts. ...  ii.  618 

on  countermanding  notice  of  trial......  ii.  618 

judgment  for,  against  executors,  &c. .  ii.  618 
people  liable  for,  in  suits  by  them. ...  ii.  619 

in  snch  cases  now  paid ii.  668 

adjudged  to  the  state  to  be  recorered  by 

attorney-general i.  179 

in  suits  for  protection  of  lands  belonging 

to  canal  fund,  how  paid i.  210 

rt/otors  liable  for ii.  658 

on  refasing  mandamus xi.  663 

on  granting  peremptory  mandamus...  ii.  563 

on  attachment n.  663 

assignees  suing  in  name  of  another  liable 
nw „.  5S8 


Costs,  AwMe,  plnfaaiffll^blo  to  in  frits 

foreicn  eoipontiona u. 

secaritjmr^ayiaseBtof u.  68^ 

bail  justiffing,  Ifce n.  6&> 

tiabili^ofattomeylbr,whcntteaeeairf  n.  6S0 
wnen  to  be  giTcn  by  iadiTidaalbfii^iiag 

eieetmcBtinBaaaeof  stale i.  181^ 

imparhadar  coses, 

m  certain  suita  against  penoaa  for  jNiUie 
mornes i.  ITS,  n4 

in  the  fofodosnre  of  stefr  amr%Mgu.  •  t.  211 

in  suits  by  and  against  lomos i.  887 

byandocainsteouBties i.  881 

on  claim  of  property  in  caae  of  otecendiMr 
ils6lor!T.r....7. iT.     4 

on  contesting  oalsd%i^«Dill n.   61 

on sssas amankii by  euoait  jadg^amm^ 
peal  from  snrrd^iato n.    67 

in  ceitain  suits  agjamai  ^tteuiort  or  md- 
mmittnaton ii.    88 

onyHgnetftssiic  awarded  by  soDOgato  o.  102 

in  suits  for  itfoorcss u.  148 

ooprofojyoossrfsiy  in  chaBcary  n.  Vt^  188 

on  discontinuanoe  m  jitslices*  coarCs.  n.  287 

liaoited  ia  JHsCioes'  eoarfs n.  %B 

on eotiotan ntNoa do. ..» •••...  n. 

om^yMo^from  do n.  261, 

in  suits  by  owners  of  mrcctsd  jrqpti'%  i. 

foawlum  q^  in  chancery ii.  168 

instcpreaM  ooyri ii.  188,281,282 

in  courts  gfooauMMijileas n.  282 

in  moyors*  courfs xx.  2S2 

foes  to  be  allowed  for  one  eo«iBsd»  sttor- 
ney,  Jtc.  only u.  684 

disbursements  of  sc^eitota  and  M*'*fT'ff, 
tobeaDowod i u.  Ol 

issue  roQs,  not  to  be  allowed  for  .....  n.  CM 

recognizance  roHs,  when  to  be  cfaaned  u.  04 

circuit  roll,  one  only  to  be  allowaa. . .  n.  6M 

not  to  be  taJEod  for  coaneel  unless  ea^lof- 
ed n.  80 

not  to  be  allowod  to  aaaaa  person  m  dfiftT' 
ent  capacitiea xi. 

for  what  senrices  prospectire  costs  maj 
betalted xi. 

charses  for  warrants  of  attorney,  preeyes 
ana  ventres,  aboliahed xx.  6S1 

one  draft  of  process,  Jtcoadytobeailow^ 
ed IX.  661 

pleadings,  Jtc  copied,  not  to  be  charged 
asdrslts n.  661 

copies  of  nmiers  fikMl,  may  be  taxed . .  n.  651 

witnesses^  fees  not  to  be  allowed  to  coun- 
sel, Jtc XI.  651 

same  person  not  to  charge  fees  ia  two  ca- 
pacities   n.65l 

fees  to  be  taxed  on  settlement  erf*  execu- 

tiouv n.  661 

and  on  settling  attoraies*  costi.  u.  651 

on  foreclosmg  mort^iges,  iteaas  to  be  tax- 
ed   II.  662 

duty  of  taxing  officer  in  dl  eases n. 

amount  due  on  bond,  to  be  nrored. . . .  n. 

certain  charges  to  be  prorea n. 

eridence  of  right  Ho  costs,  ia  case  of  set- 
offs   n. 

ib.  in  ease  of  malicious  trespass n.  668 

in  other  cases n.  60 

Cotmsc/,  party  accused  to  be  allowed  x.  99^ii.  166 

foes  of,  m  court  of  errors n.  68 

inohaneeiy n.  69 

in  supreme  court xx.  6S2 

not  to  be  allowed  fees  for  «*«*»*^i»*g  as 

witnesses n.  60 

CowueUoTij  [See  .^Ittonites  tmd  anaUeUan,] 

CowUirfeiiing.  n. 

[See  J^bf^gm^  and  cotmUrftitig,] 

Co  nrriBs,  enumerated i.  88 

erection  and  alteration  of i.  86^  IA  10 

pow^,  Jtc.  as  bodies  corporato i-  ^ 
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lumubon  of  Uicir  corpontc  powcn  ■ , ,  i.  1 
effeeU  of  ■  diruioo  of,  on  coipontc  pow- 

OB  judgmenU  and  tuiu  pending. .  ii.  I 
□D  mong>euforloai>-am<i(nia<jii<i  i.  I 


(Ste  Supaviiori,  board ef.] 


[See  Cttrktt^couaUiu.l 

Cowttg  Aargii  eniuDonled 

tocounU  tor,  hov  preieoUd,  be.  . 

eleclioD  «i]i#iuei 
'"  ^TB .  judjei  of,  their  nwutH 


how  appointi 


oallu  lobe  filed  with  county  cleA  ....  I.  li 

jodgesuid  clerk)  eicinpt  frnmmililU.  1.2 

firiljvdgrot.y^auicjinhiiollice.Ac.    i.  U 

powen  and  daliei  of.  to  compel  itUttrj 


may  crani  ordrn  to  iMj  waile 

proeeedinjrtt  thereon  .,.  ^ ,.,....  ^ 
vhrn  lo  aSow  certionriei  (o  jniti 
when  to  allow  ippeali  from  jnaliei 


■'Hr. 


to  b«  IB  inipcctor  of  connlr  priinii . .  it.3t 
pulga  of.  -to  £ona  common  pleu  and  gt- 

proeesdlngs  bj,  la  remove  juilieci. ...  i.  II 
aJaa  oncomplminti  a^fnioit  physic  ~  " 


on  appeali 
highwa)-.. 


lb  In  adiuniatuiBg  hMi  to  offieera . . .  i 

i^afnit  Mcnanli  of  Btal*  huidi t 

JBdMidia8(BaanliBafakerifi,&o..  ■ 


ib.  in  eonplainti  apinil  iheiifl).  i.  123, 1! 

DiBjtnJu  proor,  &c.  of  deedi i.  71 

when  CEninute  of  connty  clerk  muit  be 

■ubjointil 1.  71 

when  appliealionJi  againit  absconding  and 

■un-ruuftn/ dfbbiri,  may  be  made  10  ii,    I 
vrbcn  bj  and  agninat  DUo'oenC  ud  injjri- 

jiHuddibton tr.   i 

proceeding!  how  eantinued,  if  officer  die, 

tc ti.    j 

■nay  ilay  praceedingt  tm  patita'  judg- 

menli ii.  4 

es  -of  (brdUe  •nCriei 

II.  B 

e  leauit*  in  cntnin 


id  delaJDcn. , . 


Am  fbr  MTTiCM  in  nch  nd  atk«rcwe* 

a.  eu,fl8s,ei 

Ihcir  daily  pnyroratlEoding  eonrli,,,  u.  (B 

theirauthonly  10  keep  the  peace ii.  7< 

to  require  iDreliei  of  the  peace . .  ii,  7M,  7t 

[See  Ptaa,  nirclin  o/Ue] 
tkcir  Mlhatit*  tn  airMt  offtnden . . . .  it.  K 
Ihnir  WV11B&  Di^  b*  cxeealad  in  any 


reoiiiiT.,jud, 
ti  in  which  tb 


[See  CoutU,  Coteit  qf  cobhtum  pin*,  on 
CourtM  ofgaitrai  tutiont.l 
'.oprni  omctiif,  general  Jnliei  0^  TU-i 
bonrdofn 

clerkiofci; 


nrn  lo  be  cloaely  kept  in., 
proiiiioni  for  their  mtnajjement. .  - 
tbor  b"--  --'  —  •-■-'■ •-- 


'hbor  by;  and  on  hiehwiji,  &I 
keepen  of.  In  fiimiih  liiU  of 


priionen.  b 
. .  I.  SB,  II 


iiignatin;  jail  of  other 

■peetorj  of,  their  powen  sod  dutiea.  • 


by  U.  Statcf ' Buthorily,  &c.. 

CauiUy  iialrrt,  nomber  limited. ., 

how  to  be  appointed,  &c-  -  - 


County  poor^iufi,  when  to  be  ere  etc 

rulea  for,  how  mnde 

Cmmly  tirprrintendnlM  efUtrpoor, 


leilioni  ofae 

la  conn^  panpen  i,  62 

rcTDOred  from  another  ce 


itolea  propeitjr  not«lii»- 
t,  to  be  >]>p«int«d 1.    I 


their  i^end  powen  and  dniiea 

when  10  proaeonle  diittiel  altonuf . . 

cDmpenwtioo  *  eonnlj  efaarge 

lo  chargB  coHeeton  of  lowna  with  tmo 
of  the  moniei  Ihey  are  lo  coDecl... 


by  allacbmenl I.  401,  ii,  SI 

paymeota  and  retnnu  io  ba  mode  b;  Ihem 

under  Id  law I.  II 

duliea  in  Tenrd  to  liili  of  land  lo  ba  loM 

ro-u... « 

in  regard  tn  tetania  orlnndi  (old  i.  4] 

formi  of  ioilrootioni  for  aueiaon t.  4! 

duiiei  II  lo  eotporalioni  who  Decoct  to 

1i>7  IhE  tuei  uieMcd  Ml  ihem i.  41 

their  wammti  aguDit  eolleeton,  iclmna 

of,  howenforeed,  a.  fi 

tained  bythem.tt  ~ 
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C0U?rTV  TRKAVirilBBi, 

to  b«  fuhtie  adminitkxUon  fai  eacli  ooa*- 

tr  exce|>C  New-York ii.  129 

their  powon  and  duties  ■•  ffQch  ii.  129  to  183 

CJouziT-Hooso,  circuit  courts  to  be  held  at, 

except,  tic Ti.  201 

when  aetlroyed  by  fire,  ftc.  where  couils 

to  be  held ii.  290 

liquors  when  not  to  be  sold  in ii.  291 

•p^icfttions  for  removal  of i.  165 

mm  juils.  to  be  repaired  at  expense  of  cou»- 

ties T! rrr. i.  see 

CIVETS,  officers  of,  how  appointed,  Blc,  i.  106  to 

118 
general  powers  and  duties  of  ii.  274, 276, 2^ 

ecrtab  officers  of,  exempt  from  militia  i.  2B5 
in  construing  converances,  he.  to  carry 

into  effect  intent  of  parties i.  748 

tositpublicly li.  274 

judges  not  to  sit  or  act  in  certain  cases  ii.  275 

nor  to  have  partners  in  their  courts,  ii.  275 

nor  to  receire  fees  in  certain  cases. .  n.  275 

not  to  be  opened  on  Sunday ii.  275 

{process  and  proceedings  of. ii.  275,  276 
b.  of  courts  of  record ii.  ,276 

duties,  privileges  and  liabilities  of  officers 

of  courts  of  record ii.  2S6 

seals  of II.  276,  277 

power  to  punish  for  criminal  contempt  ii.  277 

ibr  misconduct  in  nature  of  contempts  if.  584 

miscellaneous  provisions  concerning. .  ii.  290 

aeto,  to  proceed  according  to  common  law  i.    93 

COV&TS  or  SPECIAL  SESSIONS, 

by  whom  to  be  held  in  New-Totk  u.  228, 715 

by  whom  held  in  other  counties ii.  224 

iudgssenta  of,  by  whom  executed  ....  ii.  224 

m  counties  out  of  New- Yorit ii.  711 

iu  New-York ii.  715 

provisions  concerning  genemUy ii.  716 

certiorari  to ii.  717 

[Set  Speeial  sessions,  eourU  qf.] 

CorxTs  or  coMMOif  pleas, 

powers  and  jurisdiction ii.  206 

iy  whom  to  be  held ii.  20S 

■ealsof II.  210 

writs  how  tested ii.  210 

forms  of  records  in ii.  210,211 

•ontinuBDOes  after  issue ii.  211 

in  the  city  and  county  of  New-York  it.  215, 216 

ofAlb«y II.  217 

may  grant  licenses  to  ferries i.  526 

may  regulate  fisheries i.  688 

may  reueve  imprisoned  debtors  ob  petition, 

he II.  81  to  84 

powers  «s  to  habitual  drunkards ii.    52 

power  over  justices*  judgments ii.  246 

over  execntums  on  justices*  jud^ents .  ii.  254 
vpoB  removal  of  causes  from  justices'  oourts 

by  certiorari ii.  255 

ib.  by  appeal ii.  257 

power  to  remit  fines  and  recognisances,  ii.  486 
their  authority  in  admeasurement  of  dow- 

W II.  488 

power  to  award  restitution  of  land  in  certain 

case 11.512 

appeals  from,  in  cases  of  dower ii.  611 

sJao  in  eases  of  habitual  drunkards,  ti.  611 
eertiorari  to,  on  decisions  relative  to  absent 
and  absconding  debtors ii.  602 

GeuBTs  er  oxifBRiL  sKssrojrs, 

by  whom  to  be  heU ii.  208 

powers  aad  jurisdiction ii.  208 

to  be  furnished  lists  of  prisoners  in  jail. .  il  758 

doty  as  to  indictments  not  triable ii.  209 

and  as  to  those  not  tried ii.  209 

Mftafa  judges  not  to  sit  on  appeab ii.  210 

pntoeedings ii.  210 

^NWr-Ywrk n.  216,217 


CovBTs  or  oKirxmAL  sbssiohs, 

in  Albany n. 

their  powers  aa  to  relnlives  of  pmipen. . .  i. 

as  to  estates  of  persous  absmmliBg  aad 

leaving  fiuniliea  chargeable  to  tlM  pub- 

,       lie ; I. 

as  to  bastards i.  €47li 

as  to  committees  of  luuBtice i. 

as  to  disorderiy  persons i.  6K  to 

as  to  apprentices  and  servaBtSy  aad  ttttii 

masters ii.  160, 

proceedings  in,  ou  recognixaaee  to  keep  the 

peace ; n. 

may  be  opened  by  eoimty  judge  for  special 
purposes u* 

GOITIITS  OP  COMMOir  PLBAS  AMU   aBiruuiL 
SBSSIOHS, 

proccediags  if  judges  do  not  attcad  n.  206^ 

process n. 

clerics M. 

duration  of  tenns u* 

times  of  hfrfding  in  the  sevcnl  oeviies.  u. 

COCBTB  or  OYBR  AVV  TBaMnrxB, 

two  to  be  annuallv  held  in  each  eoaaty  es* 

cept  NewYork u. 

and  four  in  New  York ii. 

by  whom  held « n. 

who  to  preside  in ii. 

their  jpowers  aad  jarisdietiosi n. 

to  be  furnished  lists  of  priaooersiajsil..  n. 
when  to  send  iadiotaMaU  to  geaEenl  eee- 

sions n. 

speeial  commissions  oi ir.  206. 

special  oeurts  of  oyer  and  tenniiicr ii. 

oath  of  eoaaauMioaers u. 

precapts  for,  b^  diatriet  attonej n. 

proclamation  for ii. 

seals  and  process n. 

elerfci  of ii. 

cleiks  of,  in  New-York i.  108; 

CouxT  roR  the  trial  pr  lurmAcmumtm 

AltD  CORRXCTIOa  OP  aUBOBS, 

officers  of i.  97,  u.  161, 

sessions  wh^  to  be  held u. 

seal  and  process u. 

pay  of  lerislative  members u. 

of  officers,  he u. 

expenses  of,  a  charge  oagHMsalfuad....  i. 

mode  of  conducting  iauicadnBaatB  ....  R. 

its  powers  as  a  eoart  nr  tlw  cotiaatiaa  d 

errors ii. 

Cowi»  hdd  by  justices  of  the  peace n. 

[See  JtuHeu*  ComrtB.} 

Court*,  Minfon* n. 

[See  3fa3fors'  coarte.] 

Cowrit,  speeial  tasfiefss* n. 

[See  SptcuM  iWfHiOBr  cowb.] 
Courts  ofvuifmr^fbr  mc  Aiial  <!f  a^icans, 

how  oiganiaed i. 

their  mode  of  nfooaediiy i. 

Cowrtw-morHtUfor  Me  ^rial  qfifffkenf 

how  oigapixed i. 

their  course  of  proceediiy i. 

sentences  how  carried  into  eflecC c 

fines  imposed  by,  how  coUectad i. 

their  powers  in  certain  cases r. 

CourU  martiait  regimtntai  and  batiaiipmt 
fines  imposed  by  them  how  collected  r.  908, 
president  of,  to  account  for  monies  rcceiv' 

ed 1. 

general  powers  applicaUe  to i. 

may  issue  subpoenas  on  behalf  of  aBpaitiee  i. 

president  may  administer  oaths  to  witacssei 

and  may  compel  their  attaadBaaa.  t. 

penalty  for  diaolieyiag i 

•   contempt  of  eouit,  haw  paaiahad l 

marahafs  to  be  apposalad,  tkair  pawan 

anddatias v 

proceadivgi  oa appaali i. 
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Courts  marikU,  ngimmtal  and  dolla/iofi, 
eompenaation  and  fees  of  members  and 

officera » .  I.  S18 

Covenant,  actkuit  of,  oa  certain  InmcU  in  jiu- 

tlces  court* ii.  225 

Covtnanis,  not  to  be  implied  in  mortgage!,  i.  738 
nor  in  conveyances •  !•  73S 

Creditora,  remedies  in  faror  of, 

aj^.iinst  absconding,  concealed  4tnd  non- 

rendfnt  debtors ii.  1,  89 

against  debtorg  confined  for  crimes  ii.  14,  89 

against  debtors  imvrisoned ix.  21,  89 

against  judgment  aebtors ii.  178,  174 

against  persons  baring  interest  in  land  on- 

der  contract !•  744 

corporations n>  457 

protected  against  fraudulent  conveyances, 

Ac,... II.  184tol87 

^  deceased  persons,  wbcn  entitled  to  admi- 
nistration  II.    74 

may  Apply  to  bare  executor  give  bond  or 

be  remored ii.    72 

may  attend  upon  taking  of  inyentory . .  ii.    82 

wbien  and  how  to  be  paid ix.    87 

certain  preferences  abolished ii .    87 

notice  to,  to  exhibit  claims ii.    88 

proceedings  on  claims  exhibited. .  .^  ii.  88,  89 
consequences  of  omission  to  exhibit  ri.    90 
may  cite  executors  or  administrators  to 

account ir.    92 

proceedings  thereupon ii.  92  to  95 

may  compel  sale  bf  real  estate  by  execu- 
tors, &c II.  10? 

by  judgment  or  decree,  may  acquire  inte- 
rest of  purchaser  at  sherilT'a  sale.  ii.  871 
conyeyances  to  defraud,  punishment  for  mar 

king II.  690 

putting  them  in  use,  how  punished,  ii.  690 

Cfrier  of  court  of  errors i.  97,  109 

his  fees ii.  623 

Crixhs  of  supreme  court i.  96,  109 

their  fees ix.  640 

Hf  courts  generally,  their  accounts  in  cer- 
tain cases,  county  chai^ges i.  885 

their  fees  in  ciril  cases u.  640 

ib.  in  criminal  cases ix.  750 

CuME.  definition  of  term ii.  702 

u\famous,  definition  of  the  term ii.  702 

On'ffies  committed  in  this  state  cognizable  in 

its  courts .• XI.  697 

attempts  to  commit,  punishment  for. . . .  ii.  698 
second  offences,  how  punished. ...  xx.  699,  700 

accusations  for,  how  noade x.    98 

punishable  with  death xx.  656 

•gainst  the  person  punishable  by  imprison- 
ment in  a  state  prison  ....'. xi.  660 

against  property  punishable  by  imprison- 
ment in  a  state  prison xx.  666 

affecting  the  administration  of  justice  . .  xi.  681 
against  public  peace,  &c.  punishable  by  im- 
prisonment in  a  state  prison xr.  686 

[See  Felonies  and  Misdemeanors.} 

Crimhial  cases,  proceedings  in  . . . .  x.  94,  xx.  703 

[See  .Arrest,  Bail,  Grand  jury,  AuHei- 

ment.  Trial,  ^c} 
certain  expenses  in,  a  comity  duurge. .  t.  385 
Criminais,  annwd  payment  to  gOTcmor  for  ap- 
prehension of I.  192 

attachments  against  for  debts ii.  14,  34 

Cruelty  to  animals xx.  695 

Cullers  of  staves  and  heading,  their  number 

limited x.    99 

how  to  be  appointed,  &o. i.  115 

tixeir  oath  o9f  office i.  120 

their  geaenl  powttrs  and  duties  i.  666 

Curtesy,  tenant  by,  estate  of  not  affected  by 

law  of  descents x.  754 

when  liable  to  anaetioB  of  waste. . .  ii.  SM 


DAMAGES  upon  constmction  of  cofu^s  . .  i. 

ofhiifkways x.  616,  616 

of  private  roads '•  i*  517 

of  turnpikes i.  682^  688 

on  bills  of  exchange I*  770,  771 

in  dower , i.  742 

proceedings  in  actions  for  the  recorery 

of  damages ii.  346  to  886 

assessment  of. xx.  866 

done  by  cattle  distraining  for xi.  517 

done  by  inanimate  property,  distxmiiiing 

for 11.  519 

by  means  of  felonies,  how  recoTered  ii.  700 

Dams,  maliciously  destroying ii.  696 

[See  vol.  III.] 

Dead  bodies,  disinterring  them n.  688 

receiving,  knowing  tnem  to  be  unlawfully 

disinterred n.  698 

opening  grave  with  intent  to  remove,  ii.  688 
Deaf  and  aumb,  institutions  for  instmetioa  o4 
to  be  subject  to  visitation  of  soperiii- 

tendent  of  common  schools i.  497 

his  duties  as  such  visitor i.  497 

Death  of  persons  under  disability xi.  296 

of  parties  after  suit  brought. .  ii.  298,  299,  886 

of  parties  in  ejectment ix.  908,  311 

of  one  of  several  plaintiffs  or  defendanti  xi.  886 

.  of  sole  plaintiff n.  886 

of  sole  defendant xi.  887 

ofeithcr  party  after  verdict  or  eonfetfioB  n.  887 

of  parties  in  partition n*  887 

of  persons  on  whose  lives  estates  depend  n.  843 
of  party  against  whom  judgment  is  oMahied 

&c IX.  869,  860,  868 

ofpurchaser  of  land  sold  under  exeeutioB  u,  874 

of  sheriff  selling  same •  •  • .  xi.  874 

of  defendant  alter  suit  against  bail u.  88|8 

crimes  punishable  with u.  666 

warrant  for  inflicting ii.  667 

when  to  be  issued  oy  supreme  court.  *  ii.  660 

mode  of  inflicting,  Itc n.  669 

who  may  be  present  at ii.  669 

DsBT,  actions  of^  time  of  limitatioB  in.  • . .  n.  296 

proceedings  m n.  846 

on  statute,  form  of  declaring  in n#  861 

on  bond,  plea  of  payment  in ».  868 

set-offs  in ix.  864 

Debtors,  absconding,  non-resident,  or  con- 
cealed    XI.  1,  84,  89 

rSee  Absconding,  ^e.  debtorsA 

eonfinea  for  crimes xi.  14,  84,  89 

insolvent ii.  16,  84,  89 

[Sec  Insolvent  debtorsA 

imprisoned u.  24,  81,  84,  89 

[See  In^nisoned  debtors.} 

joint n.  U7,  261 

by  judgment,  executions  against,  Itc  u.  88^  188 
remedy  against  in  chuic^ry n.  ITS 

December,  firins  gnu,  ftc.  on  29th  and  8Ift 

days  of. i.  660 

DscLAKATioir  in  ejectment u.  804 

notice  subjoined  to ii.  805 

service  of ix.  806 

inspeeto/jEyroceA^igstotrydaimtoland  u.  814 
in  personal  actions, 

commencement  of  civil  suits  by n.  847 

form  of  in  cases  under  statutes. .  n.  861,  9S2 
to  be  filed,  to  authorise  assessment  ot  da- 
mages  n.  868 

Decoying  child  under  twelve n.  666 

Decree,  itf  chancery,  to  be  in  dollars  and  Mots, 

&c 1.  612 

enrolment  of xi.  181 

when  and  how  to  be  docketed,  &«.  ii.  181,  182 

to  bind  land  and  chattels  real n.  188 

when  lien  to  cease n.  182 

how  discharged n.  188^  188 

executions  Ihereon n.  188 

•gainst  absent  or  concealed  defeadaata*.  H.  187 
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"  wiU,"  ID  ehu.  6,  hit  It ■: 

"yur,"  "luir  ;(■!,"  J[c 

Dtgrtet,  litenrj,  duj  b«  ovaienvd  bjngiHl 
of  nuinnit)' 


of  doctor  irf 


p«ultT  fiw  .  .  _     „ 

blood  Lomidi,  ha.  not  10  bo  enplorad.  i 
n  and  riuirp  KiNU i 


icine,  bj  rmnti. 

DtfVlBHl,  Htelf  <0,  FMJ 


to  b*  ID  wcond  ■•■•(•  dutriot I 

■nd  b  cUTCDth  ca^m*  diMriet    . . . .  i 

-' ' — o  Dumber*  of  UMttbJj.. i 

*  of,  wbea  «ad  wliantoaeM.  : 

bowitia  lot  mdra,  Jw i 

Day  kUow  bomtiu  la  wclra 


JHpa-MNol  octjoiu,  utcMmenl  of  dun*gu 

onttn  dfthcti  to  be  diingudod  ■fUr  ii.  4i 

ZIrfiminicM  to  deed!  to  be  RCOrdad i,  K 

Jljiciq/'Actni-ludiBpoBtoraTutto^ata  i.  71 
'OlfttUBt  atEuiioKot  power,  wheo  lelicied 

uuDit,&c I.  TStt,  T! 

B^kutti^a^ I.  21 

[See  iUtlilia.} 
Dsranriva  af  certuB  (omi  and  ia  the  Ra- 
TiMdSlMmle*. 
**  nniege,"  u  ued  i>  cheg.  aO,  Put  I . 


Uuu  in.  need  doI  be  neoidad. .  i 
Iwtn,  of  gnol*  lad  eODTejateie. .  i.  TSI 
■M  poiMutaa  nteeimy  Id  eectua  tm 

fen  of  good*,  ftc u 

of  book*nkdpu>«n,b7pBblie  oAecn...  i 
MMrrtr,  gnita,  biBal  debet*  to  be  dun 

nnled  in ■: 

(pteia/;  jDi^nuDl  if  for  pkintilT  to  be  abw 


riege,"  u  need  i>  <)>•£■  3D,  Fu 
venaee,"  io  ebeji.  8,  Putu. . 

on,"  is  ciMp.  IS,  Pi 
I,"  u  oli*|i.  18,  Pert 


"S^iDchep.  ^P*ni. 
*■  Iblio,"  ia  ehw.  10,  Part  i 

St.  ia  chap.  2,  Pen  IT 

"nrenun" 


"iHpeetor,**  in  ctnp.  IT,  Put  i. 


f>(puf$  HHOfiArDjf  (T,  how  epjioistcd,  Ae.  i 

his  |>aw«n  iBd  dulJei i.  14  I8B 

Dtpatu  ircrtfurv.  to  be  ^ipoiMed,  ka i 

hi>  powers  end  dutiej i.  UB,  181 


tobeeieikofoo 


p.  13,  Put  I 


■Iitntive  oScen" 

Dce,"  in  chep.  2.  VtO.  ii 

"juUciel  ofGcen" 
"bBd,"  in  cb^.  i: 
ib.  in  chep.  1,  Pert 

"legieluire  offiseri" ,. 

"loiD  officcn,"  in  chip.  12,  hit  i 

*'laDitio,"iiich«p.  e,  Put  M 

"DUnB&eturcr,"chaD.9.  Peril 

tb.du^,  aO,P>rt  i! .'....!... 

" ■"' ■'   ii»,"ehep.  lS,P»rt  1. 


iciGBHT,  eitiniu  e^ahU  of  taking  bj.. 
penoni  capable  oot  to  be  pcMladad 

mideot  alieni  when  eepUile 

heirt  of  laeh  alieo,  wben  capable. . .  - 
of  land  rabjecl  to  inuta.  ...TTT77..  i.  '■ 
ouf,  not  to  affect  right  to  laud 


*'per*<aMdulata,''iDehq>.  13,1^  i... 

"perMa.^iachan.  1,  PartiT 

«  petMMuI  prepntj,"  in  chap.  IS,  Part  i . 


"  proper^,"  is  chap,  I,  Part  it  . . 
"rwlcilate,"  in  chap.  IS,  Part  i. 
lb.  IB  chap.  1,  Part  ii 


"  (Ml  propert*,"  in  oha'p.'  '\Z,  Part  i! ! 
■imilaUOB,!'  £hap.9,Fut  I , 


lineal  deiccndantj  in  eqmi  degreee  to  tat 

in  equal  parti  .. ,   ,..,,,,,. -  i 

rule  when  any  ehildrea  an  UTing  and  an 

falktr  when  to  inherit .' i 

when  notbr  to  take,  and  how '- m 

wheo  coUateial  relalJTea  and  how.,  i-  7B3 

eitateorillecilimateiiiteitate 

rehtiTeiofE^Uood 

eonunan  law  when  lopreTail 

poithnmooi  relalJTei  uddoacaadaata. 
illegitimBte  ehildrcD,  ftc.  not  to  inhciit.  ■ 

eatatei  in  cmtear  and  dowai,  aot  a&cti 
bylaw  of  daaeenti 

adnocement  of  real  or  paiecaal  actate  ■ 

Huftvytne  unborB  childi  by  dn^a,  &e.  nH 
Datmetum  of  wohra  and  oOier  soxioaa  aa 
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Dbtiis, 

who  may  derise .  i.  720,  n.  66 

whateTer  is  detcendiUe  alto  deTuable  n.    67 

expectant  estatei  derinble i.  726 

who  may  take  by  deyiae i.  719,  n.  67 

derisea  to  aliena i.  719,  ii.  67. 

corporation! ii.  67 

when  to  pais  all  tefltator*!  estate u.  67 

in  certain  caaet  not  to  hipte ii*    66 

power  to  deyise  when  to  be  deeaaed  an  ab- 

■olnte  power i.  788 

powenmay  be  granted  by i.  736 

power  to  diipoie  by  deviae,  how  execut- 

ed .1.736,787 

remainden  on  deriaea  in  fee  tail,  when 

valid I.  722 

fptore  estates i.  7^  724 

when  Toid  by  reason  of  undoe  suspension 

of  power  of  alienation 1.728 

renudnders i.  728,  724,726 

Fn^^wing  of  term  "  heirs"  and  **  issue,"  in 

remainders i.  724 

dioUu  of  rents  and  profits  of  lands  for  ac- 
cumulation  I*  726 

in  trust,  when  to  be  deemed  powers...  i.  729 
to  pass  all  testator's  estate,  unless,  &c.  i.  748 

how  construed i.  748 

[See  IVUI.\ 
DsTisBBs,  may  witness  will,  out  derises  to, 

Toid II.    66 

when  share  of  estate  to  be  saved  to  such 

witness n.    66 

^ipcal  by,  to  circuit  judge ii.    66 

proceedings  therem ii.  66,  67 

of  estates  for  the  life  of  another 1.722 

whm  to  be  tenants  in  common,  &c i.  727 

when  to  be  deemed  legal  owners i.  727 

to  record  wills,  except,  k,e .\ .  i.  749 

their  liabUity ii.  452,  466 

matters  to  be  shown  to  charge  them. ...  ii.  456 

to  be  sued  in  equity  only ii.  456 

proceeding's  against  them ii.  466 

personal  liabihty  for  lands  aliened ii.  456 

partition  between  them  and  child  bom  after 

making  of  will ii.  456 

guardian  to  be  appointed  for,  &c.  on  ^>pli- 

cation  for  sale  of  real  estate n.  100 

and  Astrs ,  how  far  exonerated  from  debts  of 

ancestor  by  such  sale ii.  106 

surplus  to  be  paid  to ii.  107 

suits  a^^ainst  when  to  be  brought,  &c.  ii.  109 

may  bring  ejectment ii.  908 

executions  acainst,  form  of ii.  367 

may  redeem  land  of  ancestor. ...  ii.  870,  871 
when  to  extinguish  mortgages  i.  749 

DUaiory  pUoi,  to  be  Terified  by  affidayits  ii.  862 

JJi^omoB  granted  by  regents i.  458,  454 

by  colleges . . . .  # i.  461 

granted  in  other  states,  to  be  filed^  &c. . .  i.  456 
when  such  diplomas  not  to  confer  right  to 

practise  physic i.  456 

Djrcetors,  [See  Amk$,  Mimied  corporaiionM 

muL  TSttTvpike  conoration»l\ 
DiMobOUiei,  exceptions  for,  from  statute  of 

Umitations ii.  295,  296,  802 

concurrent  and  cumulative ii.  800 

JOUeonHmianee  of  process,  proceadings,  he. 

prevented ii.  277 

judgment  of,  when  to  be  entered ii.  860 

lb.  injustices  courts ii,  286,  287,  246 

DiscoTEUT  may  be  compelled  by  chancery,  in 

respect  to  betting  and  gaming i.  664 

illegal  brokerage i.  709 

usurious  transactions i.  772 

property  held  by  a  defendant  against  whom 

an  execution  has  been  returned...  ii.  178 

judgments  fraudulently  confessed  ....  ii.  174 

by  itqrrenu  comi,  in  certain  cases,  ii.  199,  200 

required  from  attomies,  &c.  in  certain 

cases II. 


Disco VKBY,  by  mprtmt  court, 

ib.  from  justices  and  constables ii.  268 

isordcWvjMrsons,  enumerated  and  defined  x.  688 

how  dealt  with i.  688 

surety  for  good  behariour i.  688 

breacn  of  recognizance i.  689 

how  discharged  from  commitment i.  689 

list  of,  to  be  exhibited  by  jailer  to  genend 
sessions i. 


powers,  &c  of  general  sessions. . . .  i.  6BB^  64l> 
may  be  searched u.  746 

DUorderly  jpracticea  on  holidays,  &e i.  660 

Dtspossesstn^  occupant  of  lands,  without  le- 
gal process ix. 

Di8$eiiM,  when  to  recorer  treble  damages  u.  888 
Diiteirin  as  to  precedent  estate,  not  to  defeat 

expectant  estate i.  726 

DiiwahUion  ofcorporaHonM,  by  their  own  nets 

and  omissions n.  468 

on  application  of  oflicers n.  407 

DUWltd  tptrits,  inspector  of,  to  be  i^poiBted 

forNew-Tork i.  109 

how  and  for  what  term x.  114,  115 

powers  and  duties i.  067,  670 

DisTRAimNo  cattle  doing^  damage, 

cattle  distrained,  where  and  how  kept  n.  517 

damages  how  ascertained ii.  518 

impounding  and  selling  cattle n.  SIB 

allowance  to  pound  master ii.  518 

inanmate  property  domg  damage, 

damages  how  ascertained n.  519 

sale,  and  proceedings  prcTious  and  after  n.  619 

suiplus  how  disposea  of n.  519 

by  qfficen,  where  no  special  proriiloB  U 

made ii.  529 

appraisal  of  prooerty n.  fffi9 

penalty  for  not  filing  papers.'. u.  529 

proceeds  of  sales,  how  to  be  disposed  of  n.  681 

Distress  for  taxes i.  897 

by  commissioners  of  health i.  4S1 

1^  landlord  for  rent t.  747 

for  rent,  proceedings  in n.  600  to  606 

[See  iisnl,  dUtre$$ /or,} 

property  liable  to n.  001 

property  exempt  from^ ii.  002 

plea  in  replcTin,  justifying,  &c ii.  029 

DisTRrauTioif  of  common  school  fund t.  4B8 

qfinteetatet  e$tate»,  when  decieed. . . . .  n.    96 
when  personal  property,  &c.  may  be  dis- 
tributed instead  ofmoaej n.    96 

order  ofdistribntion  among  next  of  kin  i%    96 

adraneements  to  be  deducted xi.  97,  98 

shares  of  minors n.  ~~ 

advance  on  account  of  distributiTe  share 
when  made u. 

District  attorjties, 

one  for  each  county i.  97 

how  appointed,  &c 1.108 

qualifications i.  108 

how  remoTed i.  106 

where  to  reside i.  162 

resignation x.  122 

oath  of  office  where  to  be  filed r.  129 

general  powers  and  duties • .    i.  888 

substitute  for,  when  to  be  appointed . . .  i. 
to  prosecute  kv  certain  penalties,  kc .  i. 

to  giro  duplicate  receipts..... i. 

annually  to  file  account  and  pay  orer  no- 

nies I. 

their  compensation  a  county  charge. . .  i.  888 

when  to  act  as  eurrogate ii    80 

to  issue  precept  for  oyer  and  terminer  n.  206 

to  collect  recogniflatnces n.  486 

account by^fbr monies  cdlected ii.  486 

return  in  1881  to  be  made  by  them. . .  if.  486 
notice  to,  of  application  to  remit  fines .  ii.  487 
when  to  sue  bond  of  defendant  arrulad  on ' 

attachment n. 
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tmitt  br,  lor  pcBaltiH II.  4rn 

■nwocdiin  bj,  tocoUcclbai.......   lE- tiJ 

Twklioa  c3  tm/M  Inr i-  *II 


eertua  riiifejtBn>iiiider}>o(>rliiT i.  632 

nhrnriaiu  rampkiDHl  ot  hr  Biucamlact, 

fcc I.  -132,453 

■trrifiortftrib.wbncnmphiBeilof.   t.  123 

oWDCn,  fce.  of  (loKc i.  6fl5 

t^atn,  he.  ol  lUaw^ioatt i.  EU,  OS 

tn^oMMtrt  m  p«Uic  ud  ImUw  Ludi.  i.  9)9 

JUttriOi  eangrai 1.    it 

[See  Cpugnu  dittrictt.} 

DklritU  ttiuU 1.    S4 

[Ute  Smalt  dufruto,] 

ZXitiiriinHv  of  nli;jKni  iBHiiii^ r.  C7-I 

DiridfivU,  hnw  lobe  nude  bj  nunied  corp^K 

mlioni I.  nas 

a  *tack  owDtd  b;  it 


■nplicMMU 

r.    « 

1.  3JT 


cfa  town,  eStoU  of. 

of  *  tomtj.  tflMtf  nt. . 

ttfrnimUa,  cKmI  o(i  Od  jodgjaeMi  and  niti, 

Jcc 1.  3T3,  II. 

JXeWsa/nm*  lobe  BUDUiBed  by  D«Ben  oT 

■djqlDini  lud i. 

noleu  eiiner  efaoriBet  tn  let  iiieb  lud 


diil7  alfttaa  >a  cbnaniagto  let  biiid  U« 
open,  Ifhe  ifterran'ri  aMloac  ii. .  i,  3S3 

diapntei  concerning  diiinion  leocu,  lunr 
lellled  by  fence  viewen i.  353 

tbcir  deeiiion  lo  be  rednewt  to  writiaf;, 


doBUgci  fr«B  Btgleot  bow  to  be  »ffm 
Inee  win  l«  be  repured  by  parly  b 


eoaw^acBM  of  icouiTiBf;  witboM   per 


Hvitioa  iiupielor. 

{Sm  Jtfjfiri'a.] 

DiToacai,  nnlbafrmnndnflbi  nullity  nf  the 

dlMOliuiK  Uia  lurruge  cmUnet  ii!  1'I4,  i.  fii  | 


Dow.n, 

■id«n  oT  what  u 
widow!  of  alieva  - . 


iaadt  mirtfiHl  before  ■■■iiii£<  . . . 
mOflfind  Tor  pnirbaM  mimtj  - 

widow  of  DurtHne 

tn  edBlurr. . 


wbcn  bamd  bjt  jouum  

when  by  pecaaiary  pctniaixa  

tlittiom  bctiteca,juutai«,  tit-  anddinrat 
beiwecB  deiue,  lie.  and  dower,  wt 

deemed  lg  k»e  beea  mada 

jaiutare,  &c.  wbea  farfriled 

riglil  todnwernotiircctadbyacuafbi 


widow*  when  and  1f>  wbom  to  iqtply  iW 

may  be  required  by  heira  (o  tfflj 

irlun  heira  may  ^>ply 

proceed ingi  in Jwtb  caaei it.  49B 


appnlj  frnm  con 
wilfain  »baf  tin 
proceeding!  thci 


.  jAnt  and  iimogalti 
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ZIniftt,  bilti  of  essliaiin i 

ISme  BUli  qf  txdumgc.l 
Oviiung  nsamp;  &o.  pfuceeding*  for. . .  ii 
whnmtj' ipplT.ta  whatofficcn ii 

proccediDgalocoU  iuiT ii.  B4£ 

rigbliuiliundbrlbeilliDdilu;,  &c.  ii.  54i 
penallj/otobitTBCtiDg.&c.ditth.  Ii.  5* 
procoedinea  where  to  be  iiled . .  - .  ii.  &4^ 

Oraioing  li/'jurori " 

miiGODfJuct  in,  hov  panithcjl.  .,^- 111  u 

Dnidm.  [oicD  of,  clcclora  of  may  mite  bnni 


Srivi 


.s; 


canitgei,  if  addicted  to  dnukfii- 

BEU,  dMM  beemptojed i-  0 

usuer  lo  diicharge  them ■'  O 

pen»]ly  for  ne jlect I-  g 


Omxgiiti  lelliBK  pniaoD  wttbcHit  UImI. 
Idling  tartar  nutic  witboaL  hbel . 

USOSIARDD,  lumTUiL,  pOWCT  of 


whenoMi«Kinij'i»  iTYoliod,   

cunod^iuid  diipoiiliou  of  their  uUti 

power  nfebancrlloriiireapeot  lo.       ii 
«T>Mrt<^JMM)r,iriwDlD'nuluifiplicatioii 

ti 

■pplintioB  i«  caatt  of  Mmmoii  plcai . 

icoDiniAn  pleu 


poweri,  ke.  cf  caminitteea.  Ae..  ii. 
[See  MJola,  Ijtmatia, -be.J 

Dninlifrnini,  pennni  tddicted  to,  oirt  ti 
eniplojnd  u  driv<n  nf  public 

Ti^e« ■.-■,■■■-■: 

not  to  be  ■ppumted  ulnunutimtora . . . 

killinE  bjr,  out  of  tb«  alatB  when  mnnlci 
punithment  for,  ■llhough  no  death  ensm 
chaUenging  lu,  carrjiag  or  aceepling. . 

giring  or  recvinng  Ehallaagsa  Dot  of  the 

pbce  of  trial  fur  inch  olTencc 

ooDTicliOD,   Ice.   in  another  atate  may  b 


be  att«nc 

ir-giDcnl 

ot  offioca,   proriaioiu 


to  be  in  (Honil  aenite  dijtnet 

to  oompoae  fifth*  itMttmlt  diittict . 
to  ine  lour  membcra  of  anemblr , 
aupcrriiaTa  when  aad  whereio  mi 
eertain  luiei  not  lo  b»  nsord- 
hone  racinz,  ke.  in,  [See  vol. 

Dutia  on  lalei  by  auctioB  ... 

fiatlling-liaiui,  what  to  be  deemei 
in  ttsUB  in  the  Ont  degree  . . . 


lo  bo  rCDorded  Id  . . 
1 


EATON'B  NECK  ceded  to  United  Btatei. 
EliECTMEnr,  nclion  of,  reiTDlaled 

retained  n-here  now  flowed,  fte 

not  In  be  bron(thl  by  n  morteagee  la  tee 


paniea,  wbnmay  be        

fictitioni  pnliea.  kc.  aboliibed.. 


teTeial  iilnindlTa It.  8{ 

DOIiceiubjoinedtodeelantioD u.  8( 

declaralioa  liow  eerred n.  81 

duly  of  tenant  If  lerred  on  him i.  T- 

rule  Ui  appear  And  plead..... .,.,.,..  ir.  S 

■uthaiitT  of  plainliff'a  Ulurney,  v^un  lo 

be  produced,  &c ii.  SOB,  81 

pleadiBga,  lu.  by  defendant u.  S( 

amMHtralfi  aboliihed ii.  8 

jigbltopoiieaiioaiuflicient,  bo ii.  8 

feiiti,  miry  ant  ouiUr  need  not  b«  pivnd, 

&c u.a 

Doiler  when  tabeprored u.  8 

yerdia,  proriaioni  aa  to il.  WI,  8 

luit  not  abated  by  deilh 11.8 

form  oljudgmint II.  8 

form  of  mril  nf  potiaiitm . . 


icctedDTiilainliir... 


a  jud^imeat  by  debolt. . .  i 

:n  to  be  granted I 

AerreCDFUyinnew  trill,  i 


ae  of  njcoTcry  by  anggenioo. . 

m  (hereof,  &o , 

Bud  defenec  lo :..., 


extent  or  recoTeiT a.  Z. 

usestin^diuuagu  on  de&oll. ...  n.  SUX  ft 
)>rocceding(  imdeatb  of  pUtntiS'.  ii.  810,  ft 
ploeevdinga  wbErc  nclira  ia  broajtM  to  re- 
cover dowtr  btfon  adniannemeKt 

.u,  8!i,  va,  a 

ib.  where  broDKht  oyter n.  « 

lb.  when  brongnt  by  landlord  on  toioin*- 

tioii  of  tenancy  al  will i.  7i 

Jb.  »ben  for  non-payment  of  rent ii.  8 

C^eedingit  bow  atayed. D.  8 
c  when  annulled a.  8 

reatoring  ]iiemlaet  to  leiiee ii.  8 

relief  in  ciuity  by  leiico ii.  8 

prbcecdinei,  «e.  when  bmughl  by  elahn- 
anl  of  land,  punuant  to  notico  fto*B 

oBcuiumt II.  SU  to  S 

injUHClioni  to  atay  cjectmcnlj  on  wbat 


provlilona  u^ieaUe  to  ojeCtmeilU  in  &- 

vorof^iUle i.  180,  U 

ib.  when  fur  ueheoled  Inula \.  ■ 

Ei.t:v:Tiani<,  to  be  free i.    ( 

of  ttatc  and  county  oflicera,  repruenla- 
livei  inconsreai,  &0,  qualiJiGaUoDi,  db- 
uUititiei  andpiitiUgci  of  elector!  ..  i.  U 
Ecnirai  clectioni,  who  to  be  chaten  al  i.  12J,  U 

when  held I.  m,  U 

forhowJoiijt I.  U 

tpccial,  yihctiliAi 1.138,13 

forhi.«  long I.  U 

bowortlcreJ i.  19 

irDcbme.llo<i,&c i.  12%1S0,U 


thalltBgit 
denta  of  election: 
tbeirditiea. .. 


*:•» 


k* 


ii     r 


13 


r. 


rzrr    ^z-  ~ 


Zf:  .•    ^ 
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-I 


ji.iv  ^vn^ts. 
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1 
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'~^-    *-    ^  i*""Z4»«-"i    r    -^'■"^jaf-   1  ', 
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:xa»    I'r.'^' 
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■♦« 


Ti 


:     ^- 


r^   rjT'r.'      •    -f"-''!  r '    --Tana.*-.  '^* 

^ur  .Si-   ^ii".:*-    *.  ■?  *   i.*   ir'.-    ^"*  ""• 

Z''mU^^^  .:j^v  ri,-^  :r;-?r  t  t;-  :  "■' 

^».n   «  ic*—   T-e.':  -^.;  ^   -    "iAJr  ^S 

S.nuj:.    ^-^        -ir-*-.    -  •■-—    - 

^ru*a    -^   -■..-=■•--'.  :■•    ■■    .-    *-i     "I  r-T" 


n   :ii."':t'n  .  n.;^-     lir^.— l-  *» 

Ti.in:  :•;   n  .*•» 

n  7T"  •.'sr'i:r..~«   i;:Ui:.'  tzJis^*  rsTTir  ?^ 

r*  ^it.in  ■•*  !•:  '1-  iirs.                    "  ~'T.   ~  - 

«Si"rt<     '-r  ii.T  ':in*;:^  i.:  -or-:!-*    :  ?•—  'r  ■'. 


f'-C^Z  U(ShClt2S&    U    11*1 

•Tr^j:    *    --.jsrvEc  r   ir".    i 
i«>    •?  ic«::>«itK  iL-^x   -.  --Tit 

•oesTiS    ■!«*-:»:-;    nr-i-ict    'a»^   "•»•; 

ir:!--"!!:-    :i    m':--^     ■-;    .iri*:    •••.-.!. 
••  ■*i,rii     -  -iierrzf 

•.i^u::!    "3rr  'tts^  a»-r*    rr  :r"iB»'»  xx 

••<.    '"    1*:r»«  "^   7;   b  sifC    Ix-    '*»-:     -tfH 
r£.  --^    -uffiT-ii;:  :. 

■ill 'Ik.  I    .  .   i^"    '  ---«-"i»"  •     !"*    rni ■'•I''  c 
UTi— Bi'i  -i'.  11-  »-iiiff5f:  ■    •-  ''I-**  n-r  n 

/  jr  icnui 


JIB*  rmgtey-i.n,>    ^i*  i*!^ 


r'i'-:i  anu?  ';•   :e  xe^u  ?"   •laf'.-.  tout* 
■m::''.'  :irr  *  T.mrj'j,  x= 
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Uodi,  ifrEcareni^huwiIiiF'Uedi^...  i.  3) 

inx,  county  qf,  _     _ 

to  b«  in  (oorth  «iute  iliitrict i      I 

ud  in  ninetunth  ODDineii  diitrict —  i.    I 
toh.»o»me><ibcroTa..«i>>bly i    11 

*KPft-cijor^of, whercjwd  when  lunicelv .  i    a 
OAj  ftUov  baimlif  >  on  woUeii,  he...  r.  T< 

tomu  in  BuyiJlow  boQoUM  for  dettroyini; 


£i»i(rn>  and  woefTt  ^law,«balUbed. . 
BiTATKi  in  rtal  proprrty. 


penoni  upiblr  of  hoUini 

mode  of  iilie»tioo 
trtatum  anil  diviiim  ttF  ■  • 


1  neceuuy  Id  enate.  i.  748 


word" 

rcHiuoderi  thereon'whsdTilid  - 

JrttEoldt  

gnntt  or,>i(iw  FHCDted,  Ice 


•occcuini  liniitalioiu  ol. 
lemundcn  npan 

ban  of  tenuil  for  life,  « 
porchui 

proeceduigi  i 


diicoftr  the  dcalh  of  r«r- 
.  lOK  livei  they  depend,  u. 
pencBi  wbtB  deemed  dead i. 


Eoflheic 


hoB'  cre.U 

[See  RemoimlfTt  andrnrr 
when  iMted,  when  conlinnenl 

when  void 

power  nf  riienmlion  in,  impeni 


BDt  TOid  bcranie  imptobable t-T, 

noMhnmoDi  childcen  when  (D  take  or  de- 
feat   '■■« 

not  1o  be  defealed  by  owBen  of  pncedcnt 

but  maf  be  defealeti  bj  meMii  pmrided 


certain  expectant  citalei  abolinhrd i.  730 

-eitolffl  for  vearr  conjtnietitni  of  cerlauij 

agreei^tl  in  New-York i.  T44 

[See  Lmdiord  and  tenant] 

tobeehallelKreal I;  TO 

bound  bj  jndgmenta  w>d  decree!  ii.  iaa,8a 


libfe^ 1 

agent  remainder*  on . , . ,  ^ . , . 
•I  for  life  ai  remainden  on. 


alotei  ol  tall  bow  terminated 
how  reached  bj  creditor*  ii 


arery  intareit  in  lands, 
'l8ett/>rtan4 


..  I.  727 
it  afliciid  by  Chip- 
idi'hle..'. J.  751,  Wl 


XV bat  devidbie. 

lirobaie  of  wills,  ai  to  penDnal  pnqieity. 


lithed  agUDit  exocn- 


iitibted  V 


lea,  be.  prenunpliTe  et 
,•,'  book  of  liriMlei        1 


affidavit!,  &e.  filed  with  i 

to  perpetuate  teMimon 


of  mheriSi'  tale*,  and  raitiflad 
depoiiiioBi  taken 
J "■  8f 


weich-nDte.  fcc  of  inipeelorof  aihei.  i.  fr 

certificate  of  lo!!  of  pepera ii.  Bl 

cerlaia  oooTeyancea  prtiomed  frandnteat. 


Oertifieate  of  jccrctary  of  iii 


nvitti  tUUnUt u.  T 

record!  of  eonreyuee*  and  trantciipl! 

therwf I.  Tee,  71 

>f  iiuclvtnt  diblon,  rteotda 


jnilice'i  dccket-book,  &0 II.  26010^ 

■mdaT ill  taken  in  other  itatei  , ii.  IM 

jTOnrdHSnd  proceedings  of  foreirncourtt, 

kc.  ii.se 

ibofcoDniinoihenortheU  State*,  n.  307 

Ixemplificalion'  ofrecanlt,  he. 

of  eonTeyaDcei i.  TED,  7BD 

ofwilla.. It.  S^  as,  80 

of  neord*  and  papen  nade  by  eoon^ 

clarki I.  B77,  ii.  408 

of  recnrdi  and  proceeding!  in   foreign 
eoantrlct ii.  SB 

oJi«  copin  teri^ut, 

bjmnUij  or!late i.  108^711 

ofcertaiDaeeounltbyeomptniller....  i.  174 
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bT  niM.  4>  tkrk  •■!  »lu»l  eanm'n  . .  t.  SBO 

SMOMjp  ekrfc t.  STT 
MftfAnle  nr  cBtrj  of  mutiage —  ii-  141 

Bmlsaf crrtirj-inj; ii.  JU3 

wbra  lo  hf  attcitEd  bj  tMl ii.  -US 

jaiitaal  proHHlim, 

ntnn  by  ihcrilT  on  eoniplrtJlet'«  BMifi- 

denetilinn' laitH  oBDinof  ofwill ii-    tS 

Muwcti  10  bill!  ia  chuetTT ii.  1T4,  ITS 

e«tifia>lciafikciiff>'HlBi,  ke ii.  STO 

hkd  in  Mbcr  111(11  uul  in  fmrin  oonn- 

lh« II.  396 

drpuitioiu  taken  in  tkii  itUc  toba  lued 

dcpDiilioniiBprrfirfiiainrriiimiDriaB  11.  3B9 
rfradt  oiui  oCArr  pniub  iiuIninuiUi, 

emttyttmn  uknowledKed  or  prand.  i.  TSB 

lb.  oflnMunrnfCwnHtienl 1.  T80 

ICDofofdMdi.whcnwiiMiiunndMd  1-  Tttl 
•aitifiate*  ud  ilBcUTiU,  in  tnn  of  lioii- 

tod  putnentup* i.  TH.76S 

wiUi,  TMotdxndtniiiieriiiU 11.  fiB.90 

InTCDlnriti  oroxccaton,  fee 11 

fntrvtiom  qf  vritUn  nidattt, 

kfidirib  nf  pobliihinj;  nnticci 11 

eTulMof  Ml  Htntc II 

print*  nnpua 11    _ 

Willi "-  404, 406 

octtifiale  of  Hueh  fee  pkpen 11. 

WAiuhi,  whM  n]i|;iinu  belief  neoauk- 

■Dt  to  ba  raqairtd  to  dceUre  beliff.  ■ .  ii. 
hot  balitf  or  unbelief  to  be  prored. ..  11. 
maj  be  eompdled  to  uawcr  qneitioni 

iiibjeetingu>  ciiril  iiiili ii. 

miniilcri  ddI  to  diieloie  eerttin  ooofe*- 

phrticiwu  not  tn  duoloee  eeruin  iiifai- 

urporUon  iif^Bt  their  cniponliOE  ■  ii. 

penoDi  bettiDg,  Kmning,  tm.  ugaiiul  ac- 

pUlntilTarhii  iltorncy,  ntieo  demiuid  hiu 
been  bngfat  for  luil 11.  2S8, 

ptnoni  tnAtn  Oiii  ibilf,  wben  uid  how 

e](aniiDEd  conditii^DiU]' 11.  391  to  893 

lettlmonT  of,  out  qf  Cijt  tIaU,  wben  and 
bow  tilceB  on  conmiittinD. . .  ii.  393  to 
deritee  or  legatee,  to  excCDiioD  of  will  ti. 
mitaulanrt  oftrittitita  hoie  comptUtd, 

to  prore  aerd  before  ofEeer i 

to  prore  tn//  before  lurronte,  &g,  .  11.  5T,  5S 
to  lUTe  their  (cttimnny  taken  conditional- 

from  cnnrti  nf  other  atatci ti,  397 

befon  officer  wheo  no  commiisioa  is 

iiiaed 11,  399 

fb.  to  hare  lestimonT  pernetaatcd 11,  399 

eauUaf  record  mijDiueaiibptEnai.  11.  2TS 

rnbpanaa  howaerred , 11.  400 

ih.  injintiee.'conr(i 11,  340 

penaltlei  on  witneiiei  diiobevinit  lubptE- 

OM II,   «M 

node  of  enforcmr 11,  401,403 

peaaltiet,  fee,  in  jiiiticea'  coorta.  11,  211,  242 
plivikgiM  of  witnf lie; 
witneiiei  when  exempt  froni  arreit . .  11.  40! 

how  diicharged  tberermm 11,  4<a 

penaltiei  for  arreitinj; 11,402 

Soidtita  in  particvlnr  earn, 

in  eaiei  of  fnndulcal  bankniplcy  by  mo- 

^ed  corj>oration« 1.  692 

in  pmieculioiu  under  law  coaeemin{[  riff- 

JUmg  and  IctteritM 1.  S7I 


fut  sac  and  ceinpatiap  .' 1,  746 

of  eieention  of  Willi  of  laod ..'.'.' Vi! '^,  n,  ■ 

ofwiUiotpenoBalcatato n.   d 

M11I ij.iialiilliliiawlaMiiiigii  ii   111 

ib.  foradinine ti.  Ut 

ib.  for  ■  limilad  dinnia u.  W 

ib.  toaat  aiiilii  fiaialalart  jiilaaiiial       11.  HI 
ib,  wben  plaintiff  wmiTea ^mwtr .....  n.  175 

ofaBllKUilj  to  bring  ejedatal 11,  lOS 

(qwo  oerita  ionicta  tttAm u.  SOS 

npoBDew  trial  tbareio 11,  31D 

■poo  auggaalioa  Cw  nwaoa  pnfiti..  a.  Ill 
book*,  papera,  Ac.  ptodaccd  andei  order 

of  ai^remc  ooort ii.  199,  M 

nnder  notice  tnU  couni/ iativ 11,  Kl 

nader  gouml  itnu  in  eertaiD  eua.     11,  391 

miniiann I  nf  ilaiiMtii  nn  ilrftnff  u.  KT 

in  jutieei' eomti n.  SH,27D 

pleaof  itatnteofUmititiou n.  99 

ai  to  Im(  iDitramenti 11,  MS 

coniidaratioB  of  aealcd  iu_ 
Certain  Tariancei  may  bv  d 
confeiiioni  of  maniben  of 

bow  far  eTldtnee _.  _.. 

that  official  papera  eannatbe  toni...  11.  SB 
of  ipcciil  mattera  under  geneid  iuaein 

aetioBi  relating  to  diatreai  Sir  lent ,  11.  KB 
■erlificate  of  eonncdoa  before  ipeeial 
■7aiiiaii..toba .7T  TIT 

TictiDDi ,' n,  7» 

to  witfahold,  eomptly  n.  tSB,  (B) 
ownwil  ouef , 

— „-  of  reccirinc  itolen  prapsly, 

eonrlctiOB  of  prineipi  nr "   " 

nor,  on  charge  Mcompoimd— 
of  OTcrt  aeli,  Dcceiiaiy  in  ti 
of  orert  acta  in  certain  eaiei 

in  ca^ei  of  r^t,  ^c. ....,..-,.- — . 

admoiutration  o/oatkt  mi  ajfrnitiaai, 

geoenl  aiodcof  iwewiit n,  407 

exceplion. 11.  401,409 

Examttationi  ofpritontn, 

by  what  officen  to  be  made 11.  TUB 

proceedinfn  therein ii.  106, 1W 

when  priiouen  to  be  diicbaiged 11.  709 

wben  lobe  committed  or  bailed n,  7(9 

exuninatioua.  &e.  when  to  be  certified  u.  T(B 

how  compelled 11.  709 

fcaminrr.  in  chaocery 1.  96,106,  ii.  X8 

(See  aianeery,  court  of,  asd  for  niunbcr  in 
New-Yori;,  «ee  vol.  iii.  act  of  1829,] 

Exteftioni,  billi  of,  in  cinl  eaaci it.  4S 

wben  made,  and  bow 11.  ■"*  48 

not  to  preretit  motjon  to  act  aiide  Tei^ 

diet 11.  ai 

how  certified  and  retoroed ii.  421 

snbaeqscnt  proceediDn u.  43 

hilli  of,  in  criminal  caici u.  TUi 

mijbe  filed  by  defeodanfa 11,  796 

whtn  proceediugi  BUyed  bj H,  73t 

proceedinm  on 11.186,737,741 

£fcciiii>c6atrBot  tobe  reqiured i.    91 

£i(Aon^,  biUi  of ,,  767 

r*le  of,  when  taken  into  aceoont  ■■  «iti- 

mating  damagei  on  bilU 1.  771 

q^  fandt,  dower  ii  caic  of. i.  7<r 

EiciiE,  wborommunoiunor,  in  town*.,  i.  8i>8 

their  powera  and  dMia i.  6I8te6Bl 

fee  for  hcenaea i.  SW 

for  bond I.  M 

tumry,  in  certain  conatiaB  to  be  paid  to 

coanty tieaaanr i.  619lfiS 

mecutiona  for  peoaltiei  Dsder  «xci*c  law 
oiu  of  juitieM'  courta n  M 
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ExeUe, 

defendant  bow  imprUoned  thereon...  ii.  261 
[See  Taverns  and  groceriet.] 

Ezeccmoivs, 

out  of  dumceiy ii.  183 

ib.  for  satisfiictioB  of  mortgage. .  ii.  191, 192 

in  ejectment ii.  306 

in  partition ii.  328 

in  other  saitf  relating  to  lend  ....  ii.  S12, 843 
not  to  be  avoided  by  reigned  recoveries  rt.  340 

in  personcU  ciction* ii.  363  to  877 

may  isiae  within  two  years  after  judg- 
ment  II.  363 

like  executions  may  issue  at  same  time  to 

different  counties ii.  364 

but  not  different  executions ii.  364 

when  body  taken,  no  other  execution  to 

issue,  except.  &c xi.  364 

direction  to  collect  interest ii.  364 

endorsementof  receipt  of  execution.,  ii.  364 

executions  against  sheriffs ii.  890,  364 

andnst  executors  and  administrators .  ii.    88, 

116,117,363 

against  joint  debtors ii.  377 

in  actions  on  bonds  for  performance  of  co- 
venants   II.  379 

against  defendant  after  surrender  ii.  382,  666 
necessary  before  suits  against  bail ....  ii.  882 
how  affected  by  order  to  stay  proceed' 

inn II.  280 

bona  when  to  be  executed ii.  280 

return  of  execution  satisfied,  to  discharge 

judgment ii.  362 

agatnat  propertff 

goods  bound  from  delivery  only ii.  365 

priority  of  executions  and  attachments  xi.  366 
title  of  purchasers  before  levy,  protect- 
ed   II.  366 

what  may  be  levied  on ti.  366 

property  taken  by,  when  not  to  be  reple- 
vied   II.  622 

notice  of  sale  of  chattels ii.  366 

what  articles  exempt  from  execution,  ii.  367 

materiids  for  canals t.  223 

tale  of  personal  property,  how  conduct- 
ed     II.  367 

rights  of  landlord  on  execution  against  te- 
nant   I.  746 

proceedings  to  protect i.  746 

execution  for  sale  of  real  estate ii.  367 

ib.  against  heirs,  ter-tenants,  &c ii.  367 

lands  held  in  trust,  liable  to  execution  ii.  868 

executions  against  dead  persons ii.  368 

eouityofredemptionnottobesold,  &c  ii.  368 
aavertisement  of  sale  of  real  estate  ii.  368, 869 

sale  how  to  be  conducted ii.  869 

certain  officers  not  to  purchase ii.  370 

certificate  on  sale  of  reid  estate ii.  870 

when,  &c.  land  may  be  redeemed  ii.  870, 371 

sale  to  be  void  on  redemption ii.  871 

interest  of  purchaser  how  acquired,  if  not 

redeemed,  by  creditors,  &c.  ii.  871  to  873 
legal  estate  in  land  sold,  when  to  vest.  ii.  373 
conveyance  when  and  how  to  be  execut- 
ed   II.  373,874 

effect  thereof ii.  374 

money  on  redemption,  &c.  to  whom  to  be 

paid  if  sheriff  die xi.  374 

purchaser  may  sue  for  waste ix.  886 

certain  acts  of  occupant  not  waste ....  ii.  336 

waste  how  prevented ii.  836  to  838 

remedies  for  failure  of  title  to  land  sold  by 

execution ii.  875 

remedies  in  chancery,  when  execution  is 

returned  ttti/to  boiia i.  744,  xi.  178 

agabut  theperacn, 

provisions  concerain^ xi.  863, 864, 876 

m  actions  for  penahxes  for  trespasses  on 

state  or  Indian  lands x.  200 

on  jodgraents  in  puticfM*  courts,  it.  246  to  255 


Executions, 

ib.  after  certiorari ii.  267 

ib.  after  appeal ix.  2(0, 264 

ExEcuToas,  who  incompetent  to  serve  as  n.    69 

proceedings  if  all  be  incompetent ix.    69 

married  woman  when  entitled  to  letters,  n.    09 
supplementary  letters  after  disability  remo- 
ved   XI.    70 

creditor  may  object  to xi.    70 

duty  of  surrogate  thereon xi.    70 

renunciation  of n.    70 

when  to  be  summonsd  to  appear  and  quali- 
fy  :.  XX.    70 

proceedings  thereon xi.  70, 71 

letters  to,  when  to  be  issued xx.    69 

not  till  thirty  days  after  will  proved. . . .  ix.    69 

oath  or  affirmation ir.    71 

power  of,  before  letters  granted  xx.    71 

executor  of  executor  not  to  administer,  ix.    71 

to  have  no  rights  as  such ii.  448 

qf  their  own  Ufrong,  liable  as  trespassen  xx.  449 

toaccount,&c xx.    81 

complaint  against  executor n.    72 

duty  and  powers  of  surrogate  thereon  . .  it.    7B 

may  prove  will,  and  how xx.    07 

citation  to,  wheu  probate  or  wUl  is  contest- 
ed  n.    61 

notice  to,  on  revocation  of  probate n.    62 

foreign,  entitled  to  administration  on  estatea 

of  non-residents xx.    75 

sales  by  one  or  more  executors,  under  wfll, 

when  valid ii.  109 

sales  underwilJ,  how  conduct^,  ifcc...  ii.  109 
actions  of  account  by  and  against  them..     ;.  113 

when  may  bind  out  minors •..  154 

estates  vested  in,  to  be  held  in  joint  tena::- 

cj I.  727 

certam  devises  to,  iu  trust,  to  be  deemed 
powers r.  729 

EXXCUTOBS  AlTD  ADM INISTKATOES, 

one  becoming  incompetent  others  to  juro- 

ceed IX.    78 

all  becoming  so,  new  letters  to  issue,  xx.    78 
acts  of,  when  valid,  though  they  are  af- 
terwards removed,  &c IX.    79 

duties  of,  in  taking  and  retuming  inven- 
tories  u.  81  to  86 

their  inventories  how  far  evidence. . .  ii.  449 
duties  of,  in  paying  debts,  &c. ...  xi.  86  to  91 
in  revering  account  upon  order  of  surro- 
gate  XX.  92  to  95 

proceedings  on  such  account. ...  xi.  92  to  95 
thev  may  also  institute  proceedings  lor 

final  settlement  of  their  accounts.,  u.    95 
commissions  to  be  allowed  to  them.  • .  xi.    98 

when  not  allowed u.    98 

payment  of  debts  and  legacies  whoi  to  ba 

decreed u.    95 

mode  of  payment ii.  9iE^  96 

when  monies  msij  be  retained. .......  ix.    96 

order  of  distribution  of  surplus  ....  u.  96,  97 

advancements  to  children ,.  ix.  97, 96 

shares  of  minors ii.    98 

surplus  when  to  be  paid  into  treasury,  ii.    96 
advance  of  parts  of^legaciea  and  distiibii- 

tive  shares ii.    98 

when  they  may  apply  for  order  to  sell  real 

estate xx.  100 

petition  therefor ii.  100 

proceedings  thereon ix.  100 

orderto  show  cause n.  101 

publication  and  service ii.  101 

nearing ix.  101,102 

feigned  issue  when  to  be  awarded ....  ix.  108 

debts  established  to  be  entered n.  102 

order  of  sale,  or  for  lease,  Ifce....  n.  108;  108 

bond  when  to  be  executed u.  108^101 

notice  of  sale u.  104 

time  and  place ii.  104 

who  not  to  purchase xi.  104 
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KAI.HK  JIKIIl  |inNlucin(r  with  intent  to  de- 
fraud    II.  67(i 

fWir  im^triannrntnt  liy  ofrirrrN  without  legal 

iiroreRN ii.  flR2 

actmn*   for,  within  wluit  time  to  be 
hroiiKht II.  2M6 

fWir|ifr-«onrf/ifiM  ffiioMrr.  and  marrying.,  ii.  I^A 

or  lipriiiiiiii^  Imil  ax  «iirh ti.  (i7« 

nr  ronfrMNing  a  judgment ii.  h7fi 

i»r  arhnowlrdging  dertls ii.  676 


E=I      Cc^i. 


rcz.   :r 


r    "V   ■-  'Oil 


*^'\ 


.- .ij*   :..  .^^SL^.   -jUiMisr-  if 


.-  M<«   Mii^nj  ::iii.  'sr^itTic^s    w 


r.'zj^iSzz   ^ 


>n.  k,t   y-r. 


:r-c<rrT 


-.3 


Tin 

W 
Ltil 

»> 

W7 

llf> 

3ii3 

24? 

'24S 

iis : 

•149 

44.9  i 

4dfi  : 

616 
618 

3»3 
6fi5 
651 


X-ir1   :     *.'  jTlftT'I.Ja    '1    3ua£ 

''•na^£,.    u  "■■   nn*;:a;;  jut  "   ^£3..1'i         ii- 

~-r,-i~ua-t  — F-arT-wcci:.  tfc'iaryj^  ire  ■rs.« 
n.  *.r  .  -  - 

~- '  ifmp*r.  irdnr-i.  ^f.  .  -     i 

ir  rrr-s.irTi  //  iftis^    .  i 

m:i:->iuii  uii!r!oi  .....: 

•/  -i-npo-ji  *?■  I 

itfconac  iarf*?'if  .    ,     i 

1/'  ttirrn^w/r-^^nrr-i^ I. 

acKi'*iat '^nr^it  z- 

ciiffx  II  *.ae  COOTS  icr  liK  iruit  cf  wtpeceh- 
weuj u. 

iO.  "jf  courr  :t>r  '^ar^iSun  -7/  trrvrt u. 

ener'i  fi»«4  la  dut  eoort iz. 

eoun^  iMd  :a  that  o-art zz. 

4>Uiciii/r  «  ffK's  on  appeal*   ir    (i2i« 
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liooen n- 

examiners  in  cfaanccrr >i- 

c DunujZ' oer^  t.:-  take  teslimony li- 
re;: iter  and  a««i#taat  register,  ii.  637,  to 

clerks  in  chancery  .    . . .". iz. 

isrzeanu-at-arms  in  chaacery zi. 

CijUQaellon  in  chancery ii* 

Kiliciton  in  chancery zz. 

ntpremt  court  conuaia^ioncrs ii- 

coiuuellon  in  fupreme  court it. 

attomiej  in  supreme  coart ii. 

firtt  judges,  in  eomnion  plecu ii- 

recorilen  in  mayor**  courts ii. 

county  jud^4  for  attending  couiti zz. 

ib.  tor  ipecific  serrices zi.  631,  635, 

ib.  on  appeals  on  certiorari if. 

a^tomies  in  common  plt<u ii- 

commi«sioncn  nfdeetU,  ^ ii. 

of  justUct  of  the  peace  in  civil  suits  ii.  7So, 

in  other  cases ii. 

clerkM  of  courts  and  of  counties ii. 

regittir  of  deeds  in  New-York ii. 

clerk*  of  cities  or  towns,  on  certificates  of 
marriage ii. 

criers'  fees  in  courts  of  law zz. 

surrogates n.  640  to 

wttUMset"  fees  in  all  cases ii. 

on  proving  a  will zz. 

injuitices  courts ii. 

commissioners  to  make  partitiaH ii. 

ib.  to  admeasure  dower ii. 

referees n. 

jurors II. 

provision  for  their  daily  pay. ...  ii.  SO, 
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in  (pccuil  proceedinn.&c . 
ikaifftiut&fMa. ...........  II.  ( 

xonttabltt,  in  »]i 


prinltrt  pabliibiagJegalna 

allomt^-gmtral 

or  cerUio  officen  in  Mrri 


being  officer),  how  utet- 


geninl  pnvUioiu  eonoeniing. 
when  ipecid  proriiiDn  u  nwi 

enlu  lurioe 

■Ute  offieen  ma;  («rch  gnluitoiul;. 

term  "folio"  dcHacd 

judicial  oSiecrm  am  to  receive  le»  i 

offieeri,  &c.  not  to  reeeiie  fcM  luli 

linsed  bj  i> 


cbuged  unleii  i 


not  tube  pmid  hjpriiOnen  inei 
e«  who  m  diicbar^d ...... 

Bor  by  defeodantj  leqnitled  . , 
oTjiuIicei  ofthe  peace 


oTclerkiorcrimiruilcDntti ii.  760,  7 

-cfdtatriet  BCIoniici  it.  1 

to  be  Tcrifltd  bytflldiTil ii.  1 

ceitiia  srorijioiu  not  lo  ainilT  to  Nsw- 

YoikT, ...'. ti.  5 

CMoMr*'  lo  be  MdiUd  by  inpcrTiHiri  ii.  i 

oT  iheriHi ti.  7JIS  utS  "i 

to  be  ooonty  chuigai,  Ao. . , 
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HWnrded  byj 


■npeol  fiMi  praof  (^  wUI, 

II.  f!8,  e 

rrogile  whtn  debt*  tn  con- 
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OTMn  in  fint  dwce n.  61 

idHeondaccrM ii.  6l 

in  (he  third udfoiirth  degree ti.  6l 

of  eokt  nUDulMlory  or  buildiii^  ap- 

puHcunt  tberelo,  i-  21 

wunulanghUr.  in  fint,  lecoDd,  third    and 

loiirlh  degreet u.  660  lo  61 

rapt Ji.  6l 

ornally  Icnowlng  wamui  t^  Mnpifying 


Muiffli'igiperton. 


parents,  £c.  vbanduiuDg  child  utuler  liz 

^■"old U.6I 

aiuultisg  with    deadly  wcapooi,  with  ia- 


poiioning  food,  ifiringi,  lie. 

burgforji  in  Unt,  lecood  and  thi 

&c. 

forrinc  of  will"  or  <leedi 

proof  of  them,  to 

ccrtificBleii  of  nubl' 

evidence  of  Jeblbj  _. 

puUic  lElll,  &C II 

record,  uf  wills,  So a 

recordiof  jndEiiienta,deerMi,Aa....  u 

retunii  lo  proceii ii 

entries  in  booki of  reeordi .  .,.......*  ii 

oHicei  fikely  certifijiticdeed  ........  ii 
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poiieiiing  other  forged  lulnmwBti,  with 
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having  in  potieuion  eoiulerfeil  coiu,  fee. 

H.  ff 
DHenne  foreed  inilnoDetili  or  coiu. .  ii.  ff 
wbeo  puniihioent  for,  mitigated Ii.  V, 


cheating  by  fdie  pretencci,  Jio.. 
fxlir  (okeo  of  billi  of  buiki  not  eii 
robbery  io  (inl  degree  and  in  te< 


ding,  kt.  Ibrealeoing  lellen  to  extoH 

'ropety II.  ff 

bezjlementbyclcrftt.iemidU.&c.  II.  SI 

eivmg  property  embezzled ii.  61 

nen  *onveHiiig  property  enlrarted  to 


niDretban-iSdnllir,  ,,.. 
if  committtdiBi  dwelling 


corth 


property  . 

11.  n 

night  tine  fromlha  . 
from  the  loiland  eoiirerliiigpr^ 
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oTiriaii  imud foi  iwijiin  . . .   ......   u. 

teibuvof  KOTcnor  UHl  othTpaMn  <■- 
un. 

•nnjiDg  iartnuDUU  m»  ^ui  u  «  «- ^^ 

>MiufciaBita«cap*fi«itii]rpiinD  u.  tUM 

favciSlj  raicuas  ujr  priioBs u.  SSI 

iMagpruoMnBatMiiutDaHu*..  ii.  <M 
■Mill  nam*  alfriaamtr  fan  oSetn  ii.  Kl 

bn^a^tVcoAo"*"**!"^™ K-^BS 

wlnia  coontf  Uil ■■'  SKI 

■mnptug  bj  font  to  eM*fi«  frcm  itate 

fAtiBf  dud .,-,-. 11-  WG 

«Ul«>igugI*d«l;M»ptiDgeb«lkag«ii.6H6 
lecnodii  kc.  preient  Manel  .........  n.  6S6 

MiitiU4Lla  ■  diwl ii.  686 

bipiOijuid|)oljg»j»y..^^.. ........  ii.aff 

■iari*  prrHo  ■urrfng  wik,  «e.  o(  mo- 

iM«t  .■.■.■.■,'.■.■, v.'.'.'- '.v.'. ■.■.".■.'.■'.'.'.'."I  "'.  688 
nmoTiu  d(«il  boilH*  frMs  snT*  with  m- 

(ent,*c II.  688 

IMnkunc.  fce.  bodiea  k  nBOVtd  . .  ii.  6SS 
£pcma|If!?^vetorfn»T>b<>dj,&e....  ii.  «« 

sr  lo  itMl  cciffii,  ftc II.  6!« 

gh-ing  or  mpniiiii;  pnioa  to  cattle. . .  ii.  K6 
taking  reward  to  abitaia  rium  |inwe«iil- 

ing  lahwiat ".  6^ 

FtmaUctmneti ....  ".  Tffl 

[Snilanvnl.  lit,  aelx-f  1(09] 

aXMUtioD  off  when  and  hmF  laApcnded  it.  66b 
pitB  Abortim.'i 

Ftacia,  rocmJ  of,  ob  opcBiac  road i.  620 

diTiaiOD I-  3« 

[S«  Annan /nmi.] 
tneroarMae  O"  hilhwaji,  order  to  remove, 

4c..... : 1.  521 

forfeiture  for  diaobcyiai  ardor i-  G22 

pnctcdingi  ir  CDcroacliiiient  be  denied  i.  (•22 

time  of  rtmoiing  fence i.  622 

rtguJar,  cootegDcnee  or>c(lMlto  keep.  i.  3Ci5 
■alficienejot,  rule  uT evidence  aa  lu...  1.355 
Fmt*  rinnen,  aunion  and  coianiiHiinen  <rf 

hiRtiirayato  be i.  310 

tkejrpoirertftc.  in  regard  to  ilrajra  i.  SSI,  352 
todiviitinniDdoiherrcBceii.  i.  358 

lo  ilamani  donebrdogl. ..  i.  T<)1 

>komiini(,eonvevanceby,nWi.hed i.  733 

fhulal  Unixrn,  a^li.hed i.  TIB 

wrtain  riEbii,  &c.  not  to  be  aOeded..  i.  TIH 

Flg»rt, II.  275 

Piaai  to  b«  reaiooable  and  not  eXCciiiTe.  i.    91 
injiulicu'  co»rU  on  witaetMi  for  not  atlcnd- 

ib.d'«lfiJiingjuran.';!!.".';!!'.'.'.".";  II.  215 
pmq«eding>  to  iddok,  od  jnron  not  per- 

ionallj  notified ii.  410 

bspowd  bycouita,  prDCcediBglocolkel  ii.  481 
where  tn  be  paid;  how  accounted  for.  ii.  486 
where  to  be  pud  wlwn  impoaed  by  mayot'i 

|»«-*rorVommnnpi™tore'iii'ii!.!,'.'  u'.  486 

proceedinei  for  (b^purpoac ir-  4&B 

ODIta  of  ejecting  to  M  paid ........ .  XI.  436 

icmilting  thoie  im|>ot»a  liy  ipccial  •«■ 

New- York  exeepi^'fimn'oit  Title."  ii.  4tf7 


OB  aberifii  and  conalaUaa  far  nM  Gl 
ing  procMi  in  ape  ■  ■ 

poied  OB  offieara,  he  neglactiBg.  II.  fi 

extant  oC  for  miadeBiaaBDfa ..,.,  ii.  9 

[See  -tfiadtMOra.] 
not  excMding  S30U  Bin  ba  iainnaid  a 
eoTietioaa  far  Uo^ad  Mkw  i^ 

fcncti u.n 

iopoMd  br  apecial  aoaaiaaa,  how  tambtd 

wttan  collected ii.  71 

■Bit  for  Defect  to  pay  mar  aneb  fiaat  ii.  Tl 
on  alitrift,  Jcc.  not  ajwiliig  pntecaa  i> 

■peeial  proecediui ii.  H 

cneonitaUea  for  ainikr  Bt^ea* ii.  <fi 

OB  aheiifli  and  "—-'*"-'  fat  aot  aRcid' 
inc  nrieainaackinoMdiqp...  a.  tB. 

piDoaKlingi  to  eoUaet  m^  &>«• U.  SB 

FViwj  and  coMROn  rtearrria,  ibnlJAaJ. .  a.  H 

FtmuK  emiBiM  fmn  militk  doty n.  H 

to  be  diienarged  frm  jnriea _ . .  n.  A 

Pfr«l  iudn  of  oonnty  coBrti 1.  1( 

[S.e  CoBBly  conrU.} 

tuc  of  cocolui  dti^aa  prohilulad i.  R 

aoIawB  not  to  betaken  at  eutaiatiBa..  i,  ft 
liah  not  to  be  takoB  at  ccrtais  IJian  m 

Sunday i.  8 

do/}  ncli  in  certain  walen i.  K 

at  Saratof^orFort  MaicrbOa i.  S 

■peanog  pUtr  pnbilHtad. i.  tt 

JKKip  nftt.  he.  maybe  tiaed  in  porta  of  Bad- 

ion  river i.  S 

Statcn  Iilaod  CKCepled  from  fTtrftnl'ng  i.  ft 
may  be  regulated  by  order  of  oovt  of  C(S- 

mon  pleaa i.  9 

applicUionilhcTcfbr.tc...  t.  «^  ii.  tt 
ciecDlioni  for  pcnaltiei,  ludcr  liwi  rela- 

[S«e'iibo™i."iii'.i 

/Tolhut.  pott  nf  achnol  mtaie*  to  be  paid  to 

EiBimui  Hall i.  « 

Fhulnng,  proviaion  aj  to  sntaia  achaal  BU- 

niSarf. !.« 

JWu>,  locontiiluriOOworda n.  6S0.7: 

Forcible  tntritt  and  ilttaburt ii.  SH,  H 

onrapUinthowmailp,  &c ii.  SS8,  6lC.  SI 

joi-y  nf  innuirr;  ioqniiitioaa ii.  K 

tran^rfcofiniaisiuon ii,  M 

ib.  by  ludlnrd  of  traaU n.  Bt 

Irial  and  evidence  IhErton   ii.  K 

certioraii  In  RmnTC  proccedinga ii- !>l 

powei  of  criminal  coorta  to  award  reiti- 

AffcJonuT  qf  mortKOgu,  in  equity.  II.  1%  U 

by  advcriii'ment    ji.  M 

ib.  of  tialo  mortguei i.  21 

[See  Slt/r1gagct.\ 
Wwrisntr«.  being  rniiHin,  may  bind  tham- 

leUca  tOKcrvice,  Ac ii.  Ua,  II 

Fbreigp  coiTipraliDai,  laita  by  (JKU ii.  41 

luita  aninti  them ii.  4! 

[Soe  Corporatitmtfjoragn.i 
fbrrign  criminalt,  may  be  detiTcred  o*et  by 

gnroTiKir i.  V 

proceeding*  thenfor i.  II 

Farmm  of  i^nnd  jnry,  vlien  be  may  admia- 

/lDr/n'(rfM((JiM,  hnwreeovwed,** 1.8 

Tbrftituni  uC  precedent  cslalea  not  to  affeei 

cKpectaDt  eatalea..... ...........  r.  73 
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at  tnaiit'i  eitale  not  ti>  be  prodQCfd  by 

hii  conrevwiec  of  ETCBler  citalr.  ■  i,  .— 
fifdower.ftc... --y  '■  7M,7^ 


mpeil;  tn  thii  dnte, 

ed  by  inrnrmalion . . 

on  EODTictiima  of  rdon;  ibolithcd , , 

JbrAiluru  andpenalliti,  iciisng  fnr. . . 

(See  Paialtiti  andforftitura.] 


deeds  or  wills  . , 

a^BTgnmcuU  of  accv 

in  tAi  tfcrmd  degree 

pubLe  igbIi,  or  of  eoniti,  or  corpontiDiu, 


tJteriiuF  ncordt  of  irilli,  deed*,  jade- 

mtBi.,  Mtoni. II.  en 

entriri  in  boolu  of  neord   ir.  6T1 

f*lie  cenlfintci  bv  oRetn,  of  proof  of 

d»<ii  11.  en 

COaolcifeitineetuTciit  coins ti.  Sn,  672 

nukiag-,  be.  EaJdc  plmUi  of  bunk  billi.  ir.  G72 
having  imprMiiooi  from  lacb  plfltea.  II.  072 
pauing  coaotcrfeit  ootcsi  &c..,.,  , ..  ii.  072 
offering  or  leieiiing  for  iilc,  cicliange, 

faiTinf;  Dotei  of  buki  ia  pOfieiiioB  wilh 


bilhe  third  tUgrtt ii.  672,  673 

counterfeiting  coin  of  foreign  country  In 
export II,  672 


Initrnmentj  effecting  properlj  of  an 

false  enlriei  in  books  of  pablic  aceoa 

ib,  in  books  of  moniedcorpontionB. 

in  lAefotuih  drgri' 

bacing  in  poiao 


ccrtuD  coonterfeiU 

I!..... II.  ff 


total  emurt,  fte,  lolie  deemed  fo 
ioioiog  parts  of  leven]  instnuBc 
irlut  papers  and  iignalnres  lu  be 


intent  to  defnnd  in,  B;aiatt  irhotn  it  mar 

ba 11.  6: 

rignatnres  of  pretended  officsn  of  coq»- 


Mbfrcata, 
eonnteifeiliiigbmidaornltiiispeotor.  i. 

inspection  bills i. 

Duiw  of  minaEaelnrer,  jie i. 

btud,niariu,  &e.  ofinspeclor  of  flour  i. 

of  inspector  of  uhes i. 

of  inspectors  of  oil t. 

Of  inspector  of  leaf  tobaeeo t. 

of  any  inspector  of  prodaco i, 

of  tbe  owner  of  barrel^  Jcc ....... .  i, 

lottery  ticket! >. 

brand  of  in. 


in  bill. . 


Forma- naptUtal,  what  *hu  to  (ortliBr  nro- 

•ecution ii.  702 

on  indictment  Ibrooencei  dfdillkrentde- 


amding  chalfuige  out  of  the  s 

Sghling  dnci  out  of  the  stale 

for  stealing  property  oat  of  the  ital 
Arf-^^m,  bounff  manieii  in 


i^Vinut/iq,  county  of, 

lo  be  in  fourth  senate  district . 
and  in  nineteenth  congress  dint 

to  nave  one  metabcr  of  asi 
of,  when  to  m 


Lbly, . 


^Vauil,  m&rriagci  ob*.aincd  by,  may  be  dis< 

jolved 11.  U2.ie 

in  confesaing  judgments  relicTcd  against  in 

chancery n.  IJj 

in  making  convejanee* ii.  l^SBO 

m  puttingauch  conTcyanees  in  Dse...  .  ii.  OM 
by  insolTcnl  deblora  applying  foe  dischine, 

...    &t II, ag.36,en 

biUi  lo  reliFTs  oeainit,  to  be  filed  in  sis 

years  aiier  Uie  disoorery  thereof,  ii,  801 
limited  partneri  guilty  of , i,  TBS 


uvmncei  with  intent  to  defraud  ptl^ 
chasen,  how  far  void n.  IM 

inveyance*  with  power  of  rerocation  ii.  IM      ^ 
riling  when  nec«s«aiy  to  conrey  interest 

in  lands u.  13^  IS5 

al  when  neeeuarj -   "*" 


1.738 


deeds 


:ls  lo  sell  or  lease  land,  to  ba  in 

'ting.*« - n.  115 

o  one,  OB  oowidwaticn  Md  Iv 

)theT .„„.  i,7SB 

[See  i;se«  and  (nud.J 
0  goodt,  cAoUeb  aKJ  ttvwt  fo  a^ 

»  ilUB 

>f  giR,  &G.  void  as  la  «redilwi  n.  185 
tobeinwrittng.    u.  IW 


requisites  to  vaLdity  of _-._.  ,. 

tnuufers  of  goods,  when  fnoduleat  h 

crediton         ...,. ,,,.. 

genfral  pnoiiiont 

conreyMiceii,  cbargea,  be.  made  with 
tent  to  defrana  creditors,  void..., 

grants  oftruslslobe  ' 


ditorai'to  b 


fraoduli 


ilent  a  quesllon  of  bet..',  ii.  U 

certain  pnrcbasen  not  to  be  aiTecledW 
fraud ,.:u 

lalet.  conreyanceB  and  eharees,  by  limit* 

cd  partnershipr,when»Oid i.  7( 

Fraudulent  rriwirrUif  not  to  alTeot  e«Haiii 


Freedom  of  all  persona  withia  this  al 

Frtdutid  neeeasaiT  qn^itlcation  to 

menofcoIoM 


sranla  of. »,*  fl 

'rerhotdtr,  cxecnlion  udnsl  in  juticoe'  eonct, 

&« II.  M 

'raiTiTEs  fivn  tB-rier,J>omel]ierelatM.  t.  8! 

how  taken ,  ,i,.  II.  U 

|ienaJ(y  rorfalgcclaimfor ii,  Gfl 

penally   on   officers    not  authoriMd  for 
mntiog  |>roeeii,  fcc  for. 
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br  ending 

hniilntei  hoir  made. 
—lirlnri'T  dtitnTiDir, ..  _    ...     . 

--        _._y_,         '^ ,.  BB,  »«,  869 

CipcBditBrat  elwrge- 


-I.  ass,  SSS 

what  cxufpt  (n»  BieeBtign ii.  — 

ib.  is  jiuticM'  cooib ii.  S19to 

OnqMJ  md  tdmolIoU,  ton*  binog,  to  ehooM 


lAcir  povcn  ud  doti 

IStt  tlio  ToL  ri 

trailMi  of,  aelJiiai  bj  Mid  M 

ncnrcrici  nEUnit  titm  hen 


cqnilityef     .__ 

oith  of  office 

nugn*tiaa  of. 

hit  militiij  ud  unl  e< 


mamif  for  ineidnlal  ci|i«iiiM. . 

Tor  Kptmlmding  crimiiMli. . . 

right  or  petHJaaJBg  bin  icoirad 

noan)  dntiea 

In*  xuwnil  powen 

UtatMHWl-Koveranr  whes  to  lEt : 


d«t  irairuitjr  rnni  •< 


Ft  nrilh  Dtber 


biUi  psBied  by 

iMTadminiittroubi  in  ectuineuei.  i. 
powan  in  regtnl  In  eeruiin  elunu   .,     i. 

^tnttn  at  ttaUlibraiy i. 

»rrg™(orihe  nnivtriitj i. 

pDwen  and  dntiei  In  reqxet  to  appomtmtnti 

Wofhee i.  117, 

CCitun  offiecn  Iht  nomber  of  whom  » 

'  'umftdbjIbeRetJiedSatntei....  i. 

[Bee  alio  nl.  in.  mU  at  I8».] 


ottecn  (•  b*  BoaoBlad  bjr  fciB  td  MnTc, 

Jw 1.  lOS,  in,  114,  Of 

to  b*  ^pointed  by  bin i.  UH,  lU 

hunoniMtiDBatobeia  writinKikc..-  L  117 
'""^"■^gntfioKKifcitimiBcmi.  HI 


L  m 


HjinikelcmponnajniBtBeiMe  i.  19;  114 
remOTal  of  inirrim,  ciukf,  Ac-  oa  char- 
ge.   I.  12^  JW 

wikta  lo  wpoint  povona  to  oatcule  doti^ 
ofaheAlTnddufc i.  Ul 


offering  to  bHEa  - . 
mHpanloii  or  "— 

\Tor  T , , 

III.  ictaoflSB,  Ice.] 
a-aMdjinUiUitaof  pmou  to  Inm n 


eapeetiunlei 
r(ni|r,  dtSaed. 


niet  at  iMIay  tickab.  i 


<rbat  df  cmed  vidae  of  w 


-  Etering  utidea  bora  tht  wil it.  8 

(loliDg  Kcorda,  F^ten  Gl(id,&c n.  8 

officen  having  citatodj  of  thov  itcoIiBg, 


rsa. 


.  I.  73E^  743 


ofpnUielai 

aflandbnd., ,  

(froHfrnorieMon,  their  ririit* t.  747,  743 

their  liabilitiu i.  747,  748 

oT  judgment  debtor,  maj  nideem,  kc.  ii.  3T0 
[See  CoHBtjimiea/i 
Ortat,  opcoLDg,  *rilb  iotcnl  to  i^non  dtul 

bodiu II.  GSS 

it>.  vithintsnt  loalMl  c^B,&c...  ii.  6HB 

mDonng  detul  bodiea  fniB ii.  SSS 

Great  firitain,  itatntci  o^  not  hv n.  779 

GmtKo/orUieiUta i.  164,  IfiS 

Qreait,  coimtyofj 

to  be  in  tniidaenate  ilutrict i.    SI 

and  iji  eltrenlh  cangreu  diatricC i.    8S 


tnpeniion  rt,  when  and  where  to  meet 
may  allow  booiititt  on  wdlrea,  ftc. 
[SePTol.  ui.M:Uofl829-) 
Gfoetn,  h'centet  to -. 
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•MMlinaaguBMfoiccMuBpcBalliei  ii.  2S1 


their  il^'i^ 


when  pn^bitrd  fitm  panluuinK ii.  1( 

property  ID  poiaeaiionof  gnudiuM,  bowti- 

ttsicil 1.  3E 

hiding  arcf  kftercalitci  hHTe  ci'ucd...  i.  Ii 
dnlici  and  liabilitin  Dr>llKcntnigun)i- 


b>  imiMiJiM»i : 
bj  couit  of  t 


-^ptiMlim II.  lU 

dtfmdanb,  bow  apiioiiiled.  ■ .  u.  -US 


nk,&e.Dtb 


when  gaudba  aaj  receire  kgaej  i^  hia 
vrhiBtohiriadDutiiilnlioninkiari^  ii.   I 

Ouiifa  boards,  miJicioiuly  inii 
Guidt  jHMli  on  highmi— 


HABilAS  COBP0S 


(«(i/j,,. 


for  piuonen  to  lalU 
■puicmliim  for,  wbo  I 
when  to  i»Be  lor  w 

to  tJufiigj^Bti  Inini 


mitiitcala  wun  ta  be  prcD,  rti  eftxt  ii.  I 

pEBiUf  Ibr  diiobsjiBB ii.  i 

wmDt.taeiqnirgiatoeuuKrf'ddtiu&Mi  ii.  E 

prliilegBo^gnt  to  b«  mupended i. 

to  whdia  KppUulioii  far,)Dlw  nude. .  ii.  £ 
octition  for,  udwtieii  lo  be  rnoted..  ii.  Ii 
Form  of  the  writ ,. ii.  ( 


enfoned  by  UUduueat,  &e. ii.  N 

ivhcnnunjillbrptuaaerloiiaDe. ...  ii.  H 
duilurgiiiB,  reraaodiog  uid  buiinj;  pij' 

«oii«r ...  ,,    II.  Ser,  a 

cnilody  of  pnioner  doring  ezuaination 

&c II.  M 

notice tn putlei  or  dJitrict  tttonic; ..  n.  U 
piDceedinn  if  pruoner  be  tick,  Ac. ,  ■  ii.  H 
DnlerfordiicliiiTH,  kc.  borr  enforced  ii.  SI 

officer  not  LUbleJnir  obeying n.  SI 

piiioner,  if  diichugcd,  nM  to  be  igilii  to* 

peiull  J  for  re-eomuutting n   SI 

[or  •eerelinE  nd  ranonu u.  STI,  SI 

mmat  for  peiion  delainca. n.  Si 

proeeedtnn  thereon ii.  Sti,  SI 

noeml  at  pnceedingi  b;  cutiotui.  n.  SI 

nrrit  of  error  00  jirocerdingi n.  S] 

penilly  forrefuiiBjcopy  w«iT»nt,»c.  u.  H 
common  Uw  prOTitioni,  »brogated. . .  i).  HI 

gaural  prtmiitmi  amcrriujig u.  Q! 

luder  leil  of  whit  court n.  K 

liowtobem«dereluni»ble n.  Bi 

ellonrance  lo  be  endorjed u.  S] 

bywhomterved,  teej,  bnnd ii.  01 

how  leriod,  how  obeyed ii.  Si 

when  fcei  may  be  directed  to  be  paid,  ii.  Si 


^rcb^dren  deUi^" 
for  penOD  on  whose  i 


Babilual  dnaJUmb i.  ^  ii 

[See  DnaJcardt  liabitual.} 

JfoffWoorf.relatiTiaofwhenioiahBCit 

HamUlm  county,  lo  be  iu  fourth  •emte  dia 


to  tcl  wilhHontgonieiyiUitJiMpuatdj 

onuiized  i.  S 

[SeealaoTol.  III.] 
2(iir6orTiu>erriofNew-VDik,niiiiibw....  (.    I 

bow«ppoinl«l,tc I.  114.11 

/fauitcraaiufpetUR-ihDvr  licenaed.icc....  i.  S! 
•eoretoTf  ofiiatetoMndUitiof,  to  e«nf 


feei  on  their  licenaea i.  If 

tiay.praiid,  pickiDKand  ule  of i.  In 

Htadms  and  ,tavt, i.  W,  114,  N 

[See  Slona  ami  knuUiig.J 

HaJlli  officert,  their  Dumber,  &c >.  U 

how  appoiptod,  kc i.  114,  II 

[See  Public  fcra/tt,  ud  Tfeta-Ym*.] 

Stuped  mtaiOTt t.  tk 

tStealaorol.  .ii.Mlofl3».l 
HtaOt  hmt,  DOt  to  be  killed  >t  eertain  limei  i.  TC 
Jfein ,  term  not  reqnitite  tocreUcDrcourey 


(pecitic  perfnmi 

eeal0l\  cnnti 

nuy  muintaia  n 


lyor  JeveraJly. 
wbil  daiugu  (Q 

not  to  be  pnjudii 


nee  bj  ialut  bein  of  M- 

=t 1.11 

«e II.  S 

Drreeorery  of  Und  joint- 


reeoTered  ig*inal  1^ 

).  7< 

by  «D]luuve  recoTo^ 

,L-,uiu„w„ 1,  T^ 

when  may  raqure  widow  to  ipply  tm 

when  they  nuy  *ppl*  to  bare  dower  h- 

-innfl II.  4! 

i-riFi:  Ijcu.  ;^^lunll  to  relive  judgiUBiit  n.  Si 
lira   uud  iliii-isret,  of  per«OT»  entitled    lo 

grand  may  "Wiiin  luue,  frc I.  H 

orjienoai  maikinx  coieiianta,  be.  how  br 

fuiblc I.  7J 

when  toeninguiahuiorlgsgeaon  Uiid-I.  7« 

effect  of  aurrogUc'i  late  on u.  II 

aailBBKuDit,  whentobebnni^t u.  U 

canieqaenEei  thereof. d.  1< 

may  brioE  ejectoeiil li.  81 

DDttobelield  tobail,uide»,  Itc a.  Si 

eiecDliona  not  to  iiioo  agBiul  body  or 


order  of  liability  for  debt!...! n.  41 

defence  in  anitiBeiiioat  them u.  41 

not  to  be  iDEdallaw.biit  oaly  j^utl}  in 

equity.": - u. 41 

pfooccdinu  m  auit  iQ  eoaity  ........  n*  M 

penonal  lubility  for  landi  Misiwil II.  41 

bat laa&alieneduot lobe afieeted....  ii.  41 
ireorerr  ud  CMli  how  ■pportioned . .  ii.  41 
execDtioB  on  judgment  agiutt  infaQta  n.  41 
■J J.- __. — •--moftenm  ineji- 


I 
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1 


BaHmtryeovntyof,  , 

to  be  in  fifth  icnftto  dittnct t.    84 

wad  to  compose  fifteenth  congrest  dis- 
trict  ;••••: '•    ^ 

■aprcme  court  commitBioncr  in •  i.    96 

inNpectur  of  sole  leather  in i.    IK) 

•ole  leather  luanufactured  in i.  5H5 

to  hare  thr«e  invmbert  of  assembly. . . .  i.  102 
tovns  in.  may  allow  boimties  for  wolvest 

fce... I  361 

«ii|»errisorff  of,  where  and  when  to  meet.  i.  866 

may  allow  bounties  on  wulvcs,  &c i.  7U8 

certain  leases  in^  need  not  be  recorded.  !•  763 
UiAhwats, 

officers  entrusted  with  care  of I.  uOI 

their  gcnexml  powers  and  duties  i.  601  to  5U5 
[See  Cvmmu9iontr9  and  Ovtriur$  qf 
Highway  i.'\ 

aiie$ifnenti  for  hi^hwars f .  605  to  606 

persons  liable  to  vtotk  on i.  605 

who  exempt,  &c x.  606,  321,  631 

lands  of  non-residents  to  be  assessed  . .  i.  6U5 

assessments  how  made i*  606  to  508 

appeals  by  non-residents i.  607 

proceedings  thereon i.  607 

looor  on,  how  performed I.  609,  610 

commutation  therefor i*  60!l 

penalties  for  non-fttteudancei  9te i.  60U 

how  collected i.  609,  610 

proceedings  to  collect  non-resident  labor 

unpaid i.  611,  ii.  612 

jiublie  road»t 

altering,  bijhirout,  &d i.  613,  617,  619 

who  may  appW  for i.  619 

duty  of  commissioners  thereupon,  i.  613,  614 

consent  of  owner  when  requisite ^.  614 

notice  of  application .......#  i.  614 

certificate  of  freeholders #  i.  614 

notice  to  occupant,  Ifcc i.  614 

damages  how  ascertained i.  615,  616 

width  of  roads i.  617,  621 

when  to  cease  if  not  opened i.  630 

roads  used  twenty  years  confirmed ....  I.  621 

trees  on  side  of i.  625 

mile  boards  and  mile  stones. .  <  .     i.  608,  626 

^de  posts I.  603,  625 

injuries  to  roads,  treble  damages  for  . .  i.  626 

recoTcry  of  highway  penalties I.  526 

hi{^ways  crossing  canals •  i.  247 

carria.i:es  meeting  to  turn  to  the  right.  •  i.  695 

private,  roads  how  laid  out i.  617 

width  of I.  617 

work  done  on,  how  credited,  &c 1,  607 

itpptaU  from  decision  of  cummissioners.  x.  518 
imwers  an4  duties  of  judges  thereon  •  *  i.  618 

thehrfces x.  619 

notice  of  appeal i.  519 

proceedings  after  notice.. i.  619 

ofr<lhK<ion  of  highways i.  521 

pciudty  for x.  521 

encroachment  by  fences x.  521 

proceedings  for  removal,  &c x.  621,  522 

tb.  if  eneroachment  be  denied x.  522 

remo^'al  of  fidlen  trees,  &c x.  523 

penalty  for  falling  trees,  &c. x.  523 

swinging  sates  iHiea  allowed  ....  i.  623,  5*24 
Holland  Land  Company,  deeds  by  agent  of  i.  759 
i(fimieidef  dilTerent  species  of,  enumerated  xi.  656 

when  justifiable h.  660 

when  excusable ii.  660 

Uomiti*  rrp^fgioncfo,  writ  of,  fngitires  from 

senricc,  entitled  to n.  561 

^qpff,  bspectors  of,  &e ».  i.  100,  lit,  115 

their  duties,  &c i.  665,  675 

HomM€  qfrtfuge,  juvenile  convicts  to  be  sent 

to.. • u II.  701 

IfoMCs,  bawdy,  conviction  of  lessee  for,  to 

foilcit  lease ii.  702 

HrDsov,  ciiy  of, 
aldtrmen  of,  their  powers  aa  judges  of  may^ 
on'oourtf n.  217,  219 


OuDsoir,  city  qf,  aldermen  of, 

as  judges  ol  oyer  and  terminer  .......  t 

elerk  of,  how  to  be  appointed,  Ue. ...  i.  9 

duty  under  tax  law 

e%Ultr$  of  suves  and  heading.. .  i.  99,  11 

tltetimu  in 

[See  also  vol.  iix.  act  of  1829.] 

ftrry  in,  protected 

htatth  of,  its  preservation 

health  officer^  to  be  ap|K>inted  for 

how  and  for  what  term i.  II 

his  powers  and  duties 

tiuprrtor  of  damaged  goods  in,  when  to  1 

appointed  ainihow 

of  lumber x.  99,  U 

jurort  from,  how  to  be  returned -  i 

juMtiett  in,  their  number,  he x.  9 

jtuticts*  euurt ix.  23 

[See  also  vol.  iix.} 

loltery  liefcets,  licenses  for  veadmg 

fiiAjfor,  may  sit  in  oyer  and  terminer....  i; 

ius  powers  under  health  law i 

mav  grant  lottery  licenses 

martnai  of,  how  appointed,  Ike i.  9 

mayor'*  court  in i 

overMeert  of  ]KM>r,  how  to  account    

rreorder  of,  powers  under  health  law .... 

9chool  monies  in , 

Uudton  river,  navigation  of  steam  boats. .. 
[See  S^feam-BoaCs.] 

vessels  navigating  to  show  lights 

[Extended  to  harbor  of  New-Yoik,  s 

vol.  ixx.  act  of  1929.1 
obstructions  In  chaxmcl  of,  prohibited. . 

ib.  if  out  of  channel 

ib.  at  and  below  New- York 

fiahcrics  in x.  6E 

[See  Fitheries.} 

floating  timber  in 

Hundred  toeighi  wid  ton  defined 

HantingUm,  electors  of  to  choose  trostees. 

liUSBAITD  AXD  WIFE, 

marriage  and  the  solenuiixatjoa  theieoTi 

divorces  on  thejground  of  nullity ii 

divorces  total,  (or  adoUeiy ii.  14> 

aeparations  or  limited  divorces.,  ii-  1-M 

fSec  Marriagt  and  iKrorcc.l 
custod  V  of  children,  where  one  of  the  pa 

ties  nas  joined  Shaken 

hfuhand  holding  over  wife*s  lands 

letters  of  administration  to,  in  her  rig^t 

refutine  to  defend  for  wife's  land 

loKin^  her  land  by  default 

holding  land  in  wife's  right,  xnay  be  a  j 

ror : I 

to  liavc  personal  Cktate  of  his  dcceaf 

wife... u.  1 

killing  of,  by  wife : 

w\ft  living;  separate,  when  entitled  to  cusi 

dyofchildren ji.  14 

dower  of  wiCs 

deeds  by,  during  coverture 

wife  cannot  devise i 

powers  to 1.738,733,731 

letters  testamentary  to ii.  ti 

administration  of  her  estate i 

Hydraulic  nrivileget,  created  by,  or  adjnini 

canals 1.230 

IDIOTS,  LVWATics,  Aia>  PEnso^rs  or  vsri 

MISTD, 

eannot  alien  land 

nor  devise 

chancellor  to  have  custody  of,  ud  of  tlu 

estates 

Committees  of,  to  file  invcnforr,  ftc. . 
Application  for  leasii^  lale,  &c.  of  n 

estate  of. ii.  58^ 

proeeedingi  tfaeivoo 

sales  under  direction  of  eooit 

conwyaneet  when  to  be  execvtod. . .  • 
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coarejuieB  whea  iillot,  be.  It  ft  moitg*- 

■pcciGe  pcifornunec  of  (greementi  made 

b/ hinktifii.  &e II.  66 

Imulatioa  of  iMUUMidiBartgtBC*....  ii.  fi6 

out*  wbtD  nttond  i ii.  lie 

Low  diipoKdoTon  dealbof  [lut];.,..  ii.  56 
muiiagEi  whue  muof  putiu  ii  idint, 


.,ft. 


\fi  ttcpifu:  and  cart  ^hmitii 
when  to  OS  cooAnBdi  tmA  bj  c 

procMdiBgi  CO  oompel wu 

when  by  nlatiru i.  631 

ovtriMn  of  poor  when  to  piDCMd  agKiut 

nluirci ,  i.  631 

how  (o  b«  •ecnred  «od  cooSaed i.  634 

duly  of  DT«n«en  of  poor i i.  63G 

and  of  soont*  ta^criotoduiti . . .  1  i.  631,  636 
how  coaGaM  ID  jaiU 


hieett  deelind n.  U0 

puniibmuit  of ii .  ESS 

AuwrpcnUnj  oompuiei i.  SW,  Hi,  S77 

[8m  Coiporattou.] 

itdaUtd  wpicniicu,  fce i.  621,  flBI,  n.  US 

[Su  Apjnitiat  nul  imimti.} 
ludiaiu,  umoitiei  to,  ■  charge  on  what  fund  i.  193 

eettuo  porchue)  from,  Toid u  719 

Mlei,  &c.  by,  prohibited i,  719 

heinofeertiin,nu7canirej,JtB i.  320 

im^roTcmenU  to  be  paid  for l  7a> 

cruuH  eominittcd  bj,nuudiction  oTi-r  it.  mr 
[See  Bnlhtrtoun,   Oneida  mu 


Indian  com,  itandanl  wei^  of. i 

Indian  oomtTi,  children  oi7  how  bocuid  bj  in 

denture  ■' , ii 

kdictmtnt,  ucuHtiou  fur  crioa  when  to  b 


Sll 


C-Yoik  uvlnm  .  i.  6SS 

I.68S 

1.  641,  768,  7M 


iiianUrig  practitu  bow  pre 

Tealed  uid  poDiihnl i.  61 

Mparianea  in  red  aotiou,  abi^hcd i.  & 

fcyMCtumri;  mnnihlj  hu  powu  o^  &c .  >  ■  i.  II 
■ecued  entitled  to  eouni^ . , . ,  i.  SS,  ii.    I 

preoeediage  un ii.  II 

JiqifinfaKiaumtoiboliihed i.  T: 

JbportatkiB  of  pcnoDi  held  ia  eUrer;,  prohi- 


Crodifor  mmj  apply  by  petition  to  compel 

I'l'iViito 


proeeedingi  gpoa .... 

dieohun  when  to  be 

eSiBCI  liiercof < ii.    27 

Meunauol  and  eSkct  thanof .  ....  ii.  27,  28 

■noB  debtiw  beinx  huBlvtiil,  may  apply 

IbrdiMbain ii.  ffi,  34 

practsdiap thereapon ii.    S8 

■eeinmeat  when  directed it.    29 

ita  form  «Dd  elTect ii.    SO 

diieharnwhengiuted ii.    80 

Toidir^eoUnauni ii.    3S 


k  dabtor  baiog  cWnt 
may  petition  oonrt  tor  d 


procoedinga  thereon ,, 

aiaignmeal  to  be  ordered 

when  debtor  tn  lie  diiciitrged. , , 


njditi,  &e.  of  utifseei ii.    1 

debtor  may  be  aoUBed  to  apply  for  di(- 

eooKqncncei  nf  hit  omiiiioB ii.     I 

geaeml  proriaioui  applicable  to  al>aT«  pro- 

ceediu* ii.  14  to  I 

pomn,  dntiei  and  obligatioDi  of  aiiign- 

••• II.  40  to    I 

AyriMMneitoaexecutioni.uiraitiallaw  ii-  X 

la  niiti  in  lAancery ii.  11 

iuaed  by  MUtioea  of  the  peaea 11.81 

extant  a(  for  mieooodaet  ia  aatnre  of  con- 
tempt   , II.  B! 

•zteat  of,  for  ButdeiDaaaan 11.  61 

laaolilaiy  colli iacoantr>ii*, limited  11.  S 
far  Hft,  ctaae  when  oonrti  may  order  , ,  11.  71 


•faotoL  brlaaathuillfe.... 11.  71 

of  jmraa^  coorieb 11.  71 

Awiwrtlpi^tr^  doing  damage,  diitniniag 

IBM  ilMnMv  fawiiwtt|»iy(r4.?' 


Id  what  court!  to  be  fotind i  v.  X 

on  charge  for  kidnapping j 

fonellii^  coloredpenona  kidnapped.  1 
for  lendiog,  Ac.  challeogei  to  dBoI,  out 


for  bigamy  or  polygamy u  6BS 

itealiii^  propBitj  in    aoother  atato  and 

bunging  here u.  6B3 

for  ollenee  eaniieting  of  dilleient  d^nea, 

conTietion  on u.  Tca 

ehaiging  intent  to  defraad  in i.  TItt 

foriMiTTuig  in  Uee  chan«ter,aa  wboie 


howtobefonndaadoertifled u.  T3S 

within  what  time  tftci  offence 11.  730 

howprMcoted:  nottobepnUio 11.  72S 

penalty  for  diicfouag u.  736 

when  lopeneded  Iw  ucMd  indistmeat 

'o-v 11.738 

feaoeo^againit  receiTcn  of  itoleanro- 

^pety II.73S 

lb.  for  offence*  uu  board  TCiiele u.  727 

ib.  for  offencet  on  boimdary  of  county  u.  737 
■lealingpropcrtyorieTeialpartnera..  u.  727 
wonnd  m  one  coonty,  death  u  another  u.  727 

venne  in,  azuuil  aecrinuiei 11.  727 

connlj  for  different  degreei  of  eMue  of- 


defendanti  tohaTccc^uof 11.  723 

Certain  omiiiiotu  not  to  affent  than  . .  11.  72} 
enleriu nolUnroti^ upon 11.  728 

mnitbebvreaTeofthecoiut u.  7SS 

anaicning  defendant  on 11.  730 

Sm^Bgta ii.7»,731 
wliat  coniti  triable 11.  SOS,  200 

certain  bdietmentiDUf  be  leot  from  oyer 

and  terminerto  general  leiuDU  u.WB,  209 
geneial  leiiiou  to  tend  inch  ai  are  not 

triable  in  it  to  oyer  and  terminer. . .  11.  309 
remoTtl  of,  beforB  trial  from  genraal  eei- 

•ioni n,  TBI 

pcoceadingi  to  obtain  onler,  ke. 11.  732 

recognizanca,  Miring  order,  &e 11.  7S2 

carliotvitoieiiioniaboliilMd u.  733 

In  oyer  and  teminer,  remoral  olbj  caUo- 

"" n.  782 

reeegnixaaca.pniceedingi.ftc..  11,  78^  788 


&e... 


AuIigcatptrtaiM 

hidatby,  bouaci  ta,  ai 


I.  742 


Chal^nge  therefor .,„ 

MoTleli  bowpnulahedlbrMtiBg i.  U6 

deHniliod  of  term,  •■  ucd  in  itatiitea.  11.  TOS 
'K/wyofbeiT.nottoMipandreaedyMin^  . 
K-ntioinitdecaMedpanoa n.  BB 
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iMtxmn  BBd«  Hm  (f*  of  twcotj'<*> 


•«rs:.. 


V  IS  ud  18,  B«r  anka  wiUi  oC 


«fth*ig*of  liuidlTDU^coatnetBKr- 

■gn  br,  awlcr  tha  ■(«  of  coucat, 
B  ud  hinr  diiMtlirod ii.  1< 


Ity rJM  to,  bow  piUd,  tc n.    I 

■wti  bT,  for  knciei  or  itan >i.  £ 

MBCHUHCBt  of  ftdta,  boob,  Jte ii.  Si 

boUint  kadt  is  trajt,  how  eoapolkd  to 

tpMifia  pufiKiBaiie*  hj,  wbu  imi  how 

HtMoriwheBtabB  ■oUViic..'.'  ii.  U 


pnic«cclu«  Ucnoa ii-  IM,  1 

■KtkotiMd  to  Bunuin  nit* ii.  4 

ib.  in  jiutlcH'  eoBiti ii.  S 

■>»1  TiiiMil  rill, blip  ■juiiiiiiTiil ri.  4 

ib.  in  iyitlcH' eowU ii.  2 

UibbforcoMj II.  131,4 

whcaboBdlobcgivMibj...  ii.  4 

ttSmdrntt,  i;i«rii«at  ad  lur»  for. . . .  ii-  4 

•xtoloflubUi^IorooiU...  tl.  4 

ttfittiJpttea,  ioUnoam  with  ngolaUd.  i-  4 

jybrwHOBi  in  arinw  of  ^iio  worrowto  ■■  u.  0 

[Sea  <iiui  warranto-i 

ta  rwrner  propdlj  fMfeitad n.  S 

nfOatUtt,  t^OMOtal,  ke.  I.  87  to  : 


riOBCTioii  from  Chaneciy  not  to  iiine  till 
bUlbefilod u.  1 

to  nitiuB  jiul|iiuat  debtor  Iroca  dUpOf 
log  ut  bit  properly ii.  I' 

fo  icitnin  uiipMioB  of  corpoiate  pow- 

U>  retUaia  alieaationi  of  propettj  bj  cor- 

pontioni It.  4 

la  rcitmin  ipwlTeol  coqwntioot ii.  4 

agaiait  btnluog  iocotpoiatioiu  under  act 


afect  of,  utD  ilatHte  of  limilalioui  ..  ii.  S 

ib.  a*  la  lita  of  jadgmeal ii.  3 

tmkotiitr,  jutice  u  peace  becanuoK,  not  to 


Acfipfr  ft/", bit  qualificatJODa  .i*...*..,. 

bond  to  be  eiecated  bf  bin 

to  proride  and  keep  ceitau  >rticlai.  ■ 

peaahj  for  nefjecl 

to  keep  op  a  ura 

peaahf  for  ncf^ret 

wbea  B0(  to  tnul 

not  to  nil  liquor  (omiann,  lie 

■ottoreceJrepropenTftom  them 

lieaoM  to,  when  and  bov  raroked  i.  t 
[See  £rn».] 

MfiuitJ  bf  corDBen 

(Sea  CorDrxn.] 


-^„f&is'ssr".'"'°^ .. 

17,  M.» 

DD  of  naolvrafa  wib. . . . 

aniBinannn  of  inaotTW* u.    a 

whca  paynent  or  aaeMily  raqnirad  fon 

ID  diacbarn .,.,,. .  ti.    SI 
ectlheraof ..  ii.  SI^I1,C 


pneeadiana  whan  aarirnfti    rafbaea  to 

certify n,  3S,  fci 

diiebaiKB  aod  iti  e&et. . . .  u.  ZI,S3,I8;  ■ 

diKbam  iriWB  Toid □.  X^  S 

proceediBgiif  bMlTaatbaaiTaMed..  u.    X 
appljioa  wilhoHt  hii  Bedildn,  to  tiami 
mtoCjj.iir.— fciip.  :— _;— Ip.^-.    ;.     B 


.  u  19,83' 
aHininenIandiuiiBct...r..  ii.  S,  W,  SB 

diicbun  aod  iU  eSett u.  SK  Si,  W 

proeeedli^if  inaotnatuTMted it.    X 

coocealmant  of  ertatc,  bocb,  ke ii.  691 

buoheiUnetica.fta  tor  BB^i^ ii.  6tf 

ofialt i.aei.M 

ofb«fandpotk!!!!!'."l!.".'.'i  i' Ml 
ofpolandpculubct t,  64i 

of  fiiih  or  li»oroa!l!ii.'.", ".'.'.'.','.  i.  5SJ 

aflumhar i.  Stt 

of  itaTai  and  hinJBag i.  SBi 

ofOaxieed i.  3S1 

(tfiole-leatlwr i.  M 


Kcncnl  pnnriaiODa  cooceniaa  iaapMliOB 

nf prodiMe ......  i,  SM 

of  uoabkad  line  iu  Gneae  cowKy, 

[8eeartofl8».ToI.i...] 
of  wood  and  timber  is  Bertain  coBotie), 
CSeaactanStB,ToL 
£uf«elon  of  floor  and  maalilKn 

their  datiei,  die 


t.  39.U4,  B*S.BI» 

t.imiu4,m.m 

ib.  tabMxo 
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MntpictorMf 

ib.  oU I.  100, 114, 664»  670 

ib.  diitiUed  •piriU.. . .  i.  100, 114, 667, 670 

ib.  hopf X.  100, 114, 666»  670 

of  unslaked  lime  in  Greene  county,  [See 

vol  III.  act  of  1829.] 

of  wood  and  timber  in  certain  conntiei, 

[Bee  Tol.  iiz.  met  of  1829.1 

of  elections i.  129,  131  to  188,  160 

of  county  j^iiaoni xi.  767 

of  state  pnsons u.  759 

of  turnpikes i.  685 

[See  TWi^nftes.] 

of  common  schods i.  340,  856,  476 

huuranct  of  lottery  tickets  prohibited i.  667 

by  forei|;n  associations  and  companies  pro* 

hibited.., i.  714 

[Extended  by  act  of  1829,  to  marine  insu- 
rances.   See  vol.  in.] 

by  associations  in  other  states i.  714, 716 

hUent  to  defraud,  respecting  whom  it  may 

be  chsfged ii.  703 

Intemal police  of  the  state i.  612 

BUettaiee*  estates,  administration  of. .  xi.  73  to  80 
[See  AdminietnUion,  AdminutnUor,  A-c] 

distribution  of ii.  95  to  96 

[See  JHttributUm.} 

their  real  estates  how  to  descend i.  750 

[See  DetceHL'l 

bdertet  rate  of,  at  7  per  cent i.  771 

prohibition  against  taking  more. z.  772 

greater. interest  may  be  recoTered  back. .  i.  772 

when  by  officers  ofpoor x.  772 

•contracts  tor  greater  rates  Toid x.  772 

negotiable  instruments  when  excepted. .  i.  772 

bills  of  discoTCiy,  &c.,.'. i.  772 

rules  as  to  computation  of  interest x.  778 

[See  Timey  comfuiaUon  qf.] 

when  to  be  collected  on  judgments xi.  864 

to  banke  and  on  etate  loane,  [See  vol.  xxx. 
acts  of  1^.] 
Jklru(2ert  On  state  lands x.  65,209 

iHYBirronT  of  estate  of  ({ca<{|Mf*ont.  xx.  81  to  86 

how  fiur  efidence ii.  449 

of  estate  of  insolMnt xi.  17,98,31 

Jbregularityf  setting  judgments  aside  for. .  ii.  369 
ib.  shenils*  sales,  vmn  not  to  ritiate.  u.  869 

ib  in  surrogates'  sales xx.  110 

/stue,  meaning  of,  in  certain  renudnders. .  x.  724 

feigned xx.  68,66,102,146 

[See  Fltispud  issue.] 

Wutea,  inspector  of  sole-leather  in x:    99 

now  appointed,  &c x.  114, 116 

Inspector  or  hops  in x.  100 

how  appointed,  &c i.  114, 116 

JAILS  in  counties x.  880,  n,  428, 442, 764 

when  jails  of  contiguous  counties  to  be  used, 

&c XX.  428,756 

removal  of  prisoners  to  different  jails  in 

same  county xi.  430, 7S6 

ib.  in  case  of  fire xx.  430, 766 

ib.  in  case  of  pestilence xi.  430, 766 

physicians  to.  to  be  appointed,  &c xx.  431 

liquor  not  to  be  sold  m xx.  431, 774 

nor  used  without  permit xx.  431, 776 

liberHeeoi xx.  432 

who  entitled  to xx.  433 

bond  to  be  executed ix.  433,  434 

for  whom  held n.  434 

prisoner  when  re-committed xx.  434 

sureties  may  surrender  him xx.  434 

,   escapes  from,  and  suits  for  ... .  xx.  434  to  438 
used:  for  United  States ii.  448, 773 

Jaiitn I.  380,  ii.  426,764,767,773 

[See  ShenffeA 
Jamaiea,  powers  of  electors  of,  as  to  certain 

moBies ■•••■>  X. 

JBunuary,  ftrat  of,  discharging  fire-arms  on.  x. 


Jifferaon,  eovniy  of, 

to  be  in  fifth  senate  district x.    84 

and  in  twentieth  congress  district x.    86 

to  hav^  three  members  of  assembly i.  162 

iupexrisors  of,  when  and  where  to  meet.  x.  866 

their  powers  as  to  wolves,  &c x.  706 

inspector  of  sole  leather  in x.  99, 114^  115 

his  powers,  &c x.  564 

inspector  of  fish  in x.  100,114,  115 

fish  in,  how  inspected x.  661  to  564 

Jews,  inspector  of  beef  killed  for.  •  i.  99, 11^  115 

marriages  among xx.  141 

ibtni  debtors,  to  this  state x.  174^181 

proceedings  against ,  xx.  877 

lb.  in  justices'  courts xx.  247, 261 

Joint  temmis,  who  to  take  as i.  727 

remedies  by  and  against •  x.  760 

ejectment  by  one  against  other u.  806 

partition  between ii.  317 

[See  Partition,^ 

committing  waste  liable  to  action ii.  884 

Jointure,  when  to  bar  dower x.  741 

and  dower,  election  between  u.  741, 742 

when  barred x.  742 

Jdumtde  of  senate  and  assembly x.  163 

pay  of  clerks  for  indexing x.  162 

pnntingof i.  183 

distribution  of x.  167 

JoumeifVMn,  certain  agreements,  &c.  with,  in 

restraint  of  trade,  void  .......*. xx.  160 

Judge-advoeate-genertU x.  191,  1^  296 

Judget  not  to  sit  or  act  in  certain  cases. ..  xx.  275 

not  to  practise  in  their  own  courts ii.  276 

^  not  to  nave  a  partner  practising  in  their  o?ni 

courts II.  276 

when  not  to  take  fees ix.  275 

[See  the  sereral  courts  treated  of  in  this  Index.] 

Jt7P«iiEirrs  in  peraonai  actione, 

setting  aside  for  irreeularity xi.  809 

land  and  chattels  real,  bound  by xx.  8B9 

from  what  time xx.  860 

lien  when  to  cease xx.  869 

against  dead  person..... xx.  809 

signing  recora u.  860 

by  confession,  how  entered ix.  860 

firauds  in,  how  relieved  against xx.  174 

docketing  of xx.  860,861 

form  of  docket,  &c xx.  861, 362 

ib.  when  for  taxes  advanced xx.  361 

such  judgments  to  have  preference. ...  x.  411 
transcripts  of  dockets  to  other  clerks,  xx.  862 

cancelling  of  dockets xx.  862 

certificate  thereof  to  other  clexks i.  863 

in  particular  caeet, 
when  confessed  by  sheriff  brought  up  on 

attachment n.^  85o 

in  cases  of  set-offs u.  864,'  865 

on  assessment  of  damages xx.  857 

in  suits  on  bail  bonds..... xx.  868 

against  joint  debtors ix.  877 

on  bonds  for  performance  of  covenants  u.  178, 

on  reports  of  referees n.  885 

in  actions  of  account xx.  885 

against  executors,  &c.  effect  of,  on  real 

estate  of  deceased xx.  449 

against  executors,  fcc.  not  appearing,  ef- 
fect of XX.  448 

on  award  of  arbitrators,  form  fnd  effect 

,      .of XX.  648 

in  ejectment xx.  806  to  811 

in  proceedings  to  compel  determination  of 

claims  to  land xi.  813, 314 

in  partition n.  821, 822 

in  imtsmice n.  338 

inioosfe XX.  886 

in  all  suits  relating  to  land xx.  842,  843 

in  justices*  courts ix.  245 

ib.  by  confession xx.  246,  246 

to  be  la  dollars  ahd  cents,  Itc x.  612 
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I  f  CTWU,  la  JMttiaa'  temt, 
leqaitjtoaUatenlifbetwa  Mtoulofanicalibmjutkiu..  a.  fli^! 


to  be  particulailj  entuvd  fa  mintttAi. 

Couttoiupect 

''"'"'(t  tUentj  (0  foraub  lUtoneat. 
uipt*  >cBl  to  KcnUxy  of  lUlc  • . 
w  lUad;  hnr  br  «Tiduwc . .  ti.  TSI,  738 
of  >unBtc*,  Jte.  eridsBca  of  cobtio- 

utK 
I.  739 


it  «>^nr«,  ippolBled  by  gorenor  uid 

(■  ofjaitice  

^theloulMrthohtiu 

•beted  hj  the  pcopla 

powcn  uul  duliu  of  ecriiuo ii.  SRS  to  S98 

IhcirdntiM.priTilCRCi.ko  i.  ZtiB.  li.  STtoasO 

An'cn  and  Adum i.  eSD 

A^,  fouith  oT,  diiehut;in|[irf'nn  umi  on.  i. 

guninS  tablet  it  cefebnliont  of. i. 

JuBIIDIcTIDir,  of  tbe  italc i.  61 

«Hr  oinu,  of  courti  of  tliii  atate ii. 

ofeoattt  of  Xcv-Yoifc,  KiD|;i,  (jAaeu 
ud  Richmond,  [8cc  toI.  hi,] 

Aril,  i<|fat  of  trill  by,  ••ennd '• 

iuau  of  bet  in  eouta  of  Uv,  to  ba  tiud  I17, 

orbj  nfanai 11.  40O 

eerlain  iitnai  of  bat.  In  duneacr,  to  be 

trUdby II.  MS,  ITS 

ofpiftiJlaoi.aboliihed 11.  419,  '3* 

Ji7>iti,fnnu{,  liittnThovpreiMRd,  &e.  11.  TJO 

proniioiu  reipceling ji.  720 '- '"'^ 

[See  Oraiul  jurin.] 

QKriii/,  when  ordered __ 

mode  of  (triking,  fee 11.  419,419 

Jv>D»,  whnqiuliGed.......  i.  721  ti.  411,412 

who  exempt 1.  Sl^  GSt,  324,  Z^S 

liati  Ac.  Inr  townofliccn ii.  411,412 

halluti  by  coanlj  clerk 11.  412 

when  daitiiVfed,  Ac 11.  416,  416,  417 


dnwingof jurjr.altiial..,   ... 

mtj  p-n  tfrviiXrtriii^ 

nnttobe  qoMtioned 

niicondact  of,  when  punivhed  b 
ceedingiu  fi>rconteDpt 


.  II.  421 

.  II.  ESS 
.  11.  212 


jmriiion  for  their  dailj  pn- 11. 1 

iaNnr-Yotk,  their  be* u.  ( 

iaipeciai  ptnrwjjBgi,  tkeittNi u>  6 

in  Albuyand  Schcnactady,  [Bca  TSL  ta.\ 

■ttemptiBs  to  bribe n.  dS,  ( 

accepting  bribe -  n- 1 

ntteinpting  iinptapccly  to : 
■grecing  to  giro  vctoiot  f 


HistUalidu.] 


how  appaJBtad,  Jt 

local  oauce 

[BMtheaenn 

Jumcni  iiflkt  fmer, , „ 

when  and  bow  dMled i.  lU^  UT,  1 

IBj  aot  of  US  Ibey  an  to  be  eUctcd  K 
town  nwiitliigii  MtToL  01.] 

'i.  1 


■,*>.., 


remoTiI  of,  00  chvgea . , 


proctcdiaga  when  nnnber  nda 
lb.  when  deeted  fir  aaqaHl  tn 

triTicKi  o^Ue  peace  gi 

tbair  oath  of  ODca .... 


may  hcdd  cooita 11. 1 

but  not  if  they  beeeme  imhaUrri....  ■■.  I 

when  not  obtiged  to  act ii.  I 

may  iiiue  ■ii^<enu  fix  ikerili*.  doka,  k«. 


ib.  waiTante  agaiiut  canal  agenta,  fcc. . , 

to  pRilde  in  towiHne«tiB(>,  fee 

when  to  anpply  Taeanciee  in  town  oOeai 

may  accept  reaignatiooa  of..... 

with  inpemtar,  Jcc.  nodiloa  of  ton 


powtn  and  dulie*  on  complaiati  far  mt 

woiking  on  hi^wny 1 

■b.  auening  damage!  oa  openi^  leadi  1 
ib.  at  to  cDcroachment*  by  fence ea  bigt 

ib.  haiAcn  anil  ptiUcn 


aecoonta   tor  Beiricea  under  p 


Iheir  power*  ai 

ib.  ai  to  diaerderiy  pcnona  . . 


u6M,tal 
NMllal 
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JufTicBi  qfihi  peace  gemrally^ 

powcn,  &c.  as  to  jQggltn  and  shows,  i.  680 

lb.  as  to  disorderly  practicos i.  660,  661 

ib.  as  to  raeiag  01  aniBMds i.  672 

ib.  as  to  proftne  swearing i.  678, 676 

distnrbaace  of  rdUgiotis meetings,  i.  674,  676 
■b.  as  to  obsenranoe  of  Sunday. . .  i.  676,  676 
their  anthority  as  eommissioners  of  ex- 

oise I.  678 

their  ditfj  as  to  wiecks i.  694 

as  to  ure  in  woods i.  697 

when  to  issue  seareh  warrants  for  deer 

skins,  &e. i.  701 

when  to  order  dogs  to  be  killed i.  706 

powers  and  daties  in  respect  to  bounties 

on  wolres.  &c i.  707 

ib.  as  to  pawn  brokers x.  711 

when  to  grant  seareh  warrants  for  goods  lo- 

mored  from  demised  premises. . .  ix.  508 
power  to  put  landlord  in  possession  of  de- 
serted premises xi.  512 

Co  administer  oaths  to  arbitrators  and  wit- 
nesses    II.  541 

to  usne  sabpceoas  for  witnesses  before  arbi- 
trators  XX.  541 

proeeedings  by,  for  draining  swamps. . .  xi.  543 

neir  fees  m  special  cases xi.  637 

their  anthority  to  keep  the  peace xx.  7(M 

Co  require  sureties  of  the  peace. ..  xx.  701,  705 
[See  Peaa^  sureties  ofOu.'\ 

their  authority  to  arrest  oHeaders xi.  706 

warrant  need  not  be  sealed xx.  706 

to  endorse  warrants  from  another  county  x^  707 

[See  ArruU  on  criminal  charges^ 
to  take  examinations  of  prisoners  ......  xx.  708 

proceedings  thereon ix.  708 

[See  Examinaium  Qfpriiomra.} 

to  bind  oyer  witnesses  to  testify xx.  709 

may  require  sureties  of  them xx.  709 

or  commit  them  for  neglect xx.  709 

to  certify  recognisances  to  court xx.  709 

also  examinwons ii.  709 

how  compelled ii.  709 

nay  associate  another  justice  with  him.  ir.  710 


cases  in  which  thej  may  let  to  bail ii.  710 

when  and  how  to  form  courts  of  special  ses- 
sions   II.  711 

rSce  Special  sessions,  court*  qf.} 
dotY  01,  to  pay  oyer  fines  collected .....  ti.  716 

liable  to  suit  for  neglect n.  716 

to  subpoena  witaesses  to  special  sessions  ii.  716 
aiUhonty  to  prescire  order  in  criminal  pro- 
ceedings  11.748 

their  fees  in  criminal  cases  i.  88^  886,  ii.  749 
may  sit  in  courts  of  general  sessions ....  ix.  206 

JVSTICBS'  COURTS, 

jurisdiction  of xi.  226,  226 

in  what  towns  actions  to  be  brought. .  ii.  226 

suits  how  commenced,  fce xx.  227 

sttfRiiions  and  proceedings  thereon,  xx.  227,  228 

toarmU  and  proceedings ii.  228,  229 

custody  ordefendant  on  warrant xx.  229 

attackment  and  proceedings xx.  2BS0  to  282 

tgipearancc  of  parties xx.  282 

next  friends  and  guardians  for  infant  par- 
ties   xx.  232,283 

pleadmgt  when  to  be  had.  Ice xi.  2B8 

how  made xi.  234 

set-offs  and  proceedings  thereon  ix.  284  to  286 

pleas,  &c.  of  title  to  land it.  S6,  288 

bond  and  subsequent  proceedings. .  ix.  287 

ad^QummenU xi.  238 

tpUnesBtty  subpomaa  fbr xx,  240 

attachment  against n.  211 

fine  for  refusing  to  appear,  ke xx.  241 

proceedings  to  collect ir.  241 

also  Uablft  for  damages u.  %i2 

competency  of xi.  244 

their  oath ii.  244 

veftisiag  to  be  sworn,  may  be  cooamittcd, 
Jtc IX.  274 

TOL.  II.  104 


JuUka^  courts, 

proceedings  when  justice  a  witness  ii.  Zi6 

Mi(  when  by  justice xi.  242 

when  hfjury , ix.  242 

yeaire  for,  fcc u.  242»  248 

tine  on  jurors  in  de&ult ix.  246 

yerdict ix.  244 

jury  when  discharged  and  new  yenire  n.  246 

judgmentt  and  filing  transcripts  thereof,  ii.  246 

hjconfeatian ii.  246 

requisites  of xi.  24&  246 

aradayit  when  required. ......  n,  24t(  246 

when  yoid ..•....•  xx.  246 

staying  proceedings  on,  Itc ,..••  u.  246 

of  non  nut ix.  246 

for  dtfendant u.  246 

aninst  joint  debtors .,, , ii.  247 

ouier  proyisions  as  to  judgmeiits ix.  247 

costs ,  n  247 

transcript  of  judgment  fiUng  of,  &e  u.  247. 248 
judgment  thereupon  becomes  a  lien  OB  nal 

estate u.  247 

certain  judgments  may  be  reyiyed ....  xx.  248 

executions  to  issue xx.  248 

within  what  time xi.  249,262 

form  of n.  249, 261 

stayed  by  bond  to  pay  debt. . .  •  •  ii.  SJWL  2S1 

or  to  pay  by  instalments xx.  SSO^  251 

against  joint  debtors xx.  251 

form  of,  when  for  certain  peiialties. , .  u.  261 

date  and  return  of ii.  261 

renewal  of. xi.  261 

iiirtiier  execution n.  262 

duty  of  constable  on  execution fi.  262 

sale;  notice;  return n.  282 

constable  not  to  buy  at  sale \i,  262 

defendant  when  to  be  imprisoned ii.  262 

discharge  of. xf., 262,  268 

females  not  to  be  imprisoned n.  268 

remedy  for  not  returning u.  268 

not  to  DC  acted  under  altor  return  day  n.  268 

exception ....••........••  n. 

remedy  for  money  collected  by  coust^Me 

and  not  paid  over i.  846^  xx. 

when  to  be  issued  by  county  clerk ....  xx.  264 

form  and  effect  thereof xx.  264 

return  how  enforced xx.  254 

property  exempt  from  execution xx.  264 

what  causes  may  be  remoyed  to  comaaoB 

pleas  by  cerltorort xi.  256 

certiorari  how  obtained xx.  266,  256 

senrice  and  return  thereof. .  rx.  266,  871,  272 

proceedings  thereon n.  257 

appeals  to  common  picas xx.  268,  271, 272 

[See  Appeals. 1 
fees  of  officers,  witnesses,  jurors,  xi.  264  to  266 
general  provisions, 
application  of  general  statute  to  certain 

special  courts xi.  267 

process n.  267 

constables  taking  rewards . , •  u.  267 

justices  and  constables  buying  secnxities, 
&c n.  267 

defence  founded  thereon xx.  207 

oroceedings  on  such  defence xx.  268 

books  to  be  kept  by  justices ix.  268 

entries  therein xx.  208,  269 

book  when  evidence xx.  269 

transcripte  when  eyidence. .....  xx.  269,  270 

other  i>roof  of  proceedings xx.  270 

aflidayits u.  670 

filing  papers si.  270 

indexes  to  docket  books ix.  270 

depositing  papers  with  town  clerk. . .  ii.  270 

certificate  ra  book ix.  270 

justice  dying,  &c.  town  clerk  to  dem«id 

pepers,lkc xx.  271 

delxyery  how  compiled n.  271 

entries  how  far  eyidence xx.  271 

powers  of  justices  when  term  of  office  hM 

expiredi  kt ix.  2n»  272 
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joMic*  djing,  lu.  apfieab  how  Mmd  ud 

retancd ii.  »l,  21 

jb.e«rtianrii ii.  «1,  B 

ufhn  on  jndgineiit  bcfm  isch  jwliea  ri.  2! 

ntanii  b;  JDitieri  nut  of  eowitj ii.  Zr 

remonl  of  comtible  for  not  FajiiiK  oral 

riccDtion  oir  pneeii  bj  prinU  penon  ii.  Zi 
cuu  of  cHmiiul  caotcmpt,  in  which  jni- 

proRediDEf,  &e ii.  2lrS,  £ 

JluHctto/lknnariHumaloflVrtp-Ytiri  j.  97,  11 

powcn  of,  in  certain  cue* ii.  CIO,  S: 

[9*eJVno-rot*.] 
Jattieaqfek/tupnuurourt  i.  90, 106,  ii.  196,  2! 

cammiukmtn  to  perform  cerlui  dnUei 

of. I.  96,  lOT,  II.  2! 

^atnilt  eoimelt,io  be  ■enllobonieof  nfage 

in  New- York ii.  71 

[See  ilto  ml.  iii.] 

KBBRB,  town  of,  feu  o(  caUoGtor  in i.  4! 

Kubtappiitg  lautatr,  itSatA,  fte ii-  S 

wlMn  tried II.  61 

couent,  when  not  defcnc* n.  0 

KCCUWTj  ifter  the  bet  ia ii.  S 

JEitUng  a  ttwuni  btinf ,  when  mnrder ii.  A 

when  JDitiAabla  hniucide ii.  6 

when  eiciuible  homicida ii.  600,  6 

when  muuUBgbtcr  in  the  lint  decree  ■ .  ii.  (i 
when  muiiUni^iteT  ia  the  •eeond  degree  ti.  0 

wheniBlfaa  third  dejpee ii.  661,0 

wheo  mwnUn^ler  in  the  foarlb  detne  ii.  6 
in  bMt  of  puiinn,  in  ernel  mumer,  Kc .  ii.  0 
IB  patiioD,  bj  du^rou  weapon ii.  6 

b  J  banting,  fce.  boiler  of  iteam  boat... 
bjphjmioiaa  while  intoiicntad  ■!*-'-' 

tsg  iBBdicins,  &o ii.  d 

2{n(i,  ammla  of, 

to  be  in  Ant  leoale  diitrict t.    I 

anil  ia  th«  lecond  conrreji  ditlrict. . . .  i-    J 

to  elect  one  oiemlKioTaaHmbtr i.  1l 

■apcrriion  of,  wheoand  where  to  meet  i.  SI 

WTMk  maaten  in i.  ji 

orerEcen  of  highway!  in i.  3 

mcaionn  in i.  8 

heaped  meainre  and  load  ia i.  6 

beef  and  poik  in i.  ft 

fUhin 1.  S 

qoaili  and  parlrideei  in i.  TI 

[See  Tol-  III.  act  of  1829,  Ac] 
ptigtbtBTi,  inpreme  oourt  commiiiioaer  ia  I.    I 
jnngfton.oTeneerofbridgetobechoeen..  i.  3 

I^AKESondrim,  narigationor. i.  61 

Jjmtoiterian  tduxilt i.  41 

La  fbyettf,  town  of,  najehooietnutaei..  i.  31 

Land,  liable  to  tuiation i.  V 

wher*  to  be  taxed i.  S 

tamnitf. ,.  71 

panoai  capable  of  holding  and  eoanjinr, 

*c 1.71 

eilateiin,  [See  filotei.] i.  7: 

alienation  (hereor i.  TJg,  7' 

title  to,  by  detctDt i.  Ti 

byip«ialpro*iiioo«ofl«w ii. 

bj  diTiie ,1.  B6,( 

hj  jodicial  lalei fi.  183,  9B7,  » 

frandulenl  ecniTefaiicei  and  eontraeti  re- 

luuiglo ,1.  u 

certain  intereiu  in,  can  not  be  caoTCTed, 

except  bf  writing a.  1! 

■eal  when  neceaaary i.  7! 

coBtraeu  for  leaie  or  lale  flwrcoC  to  be  in 
wntiif,  fcc. II.  u 


paRhMcr  ef,  httw  Atnti  wiA  i 

MUhiehaDcafT tT-- 

boiadbymdpDMi 

when  b;  jaatn 

■ctioBi  forrMBTe 

[See ^ 

Injnrio  to,  when  iufietabla  ■■.  6 
Voueujon  of,  annoaiy  p(DO•^^ 

{8e«  Poinuiem  ofhrnd.) 
when  held  by  defendant  in  cxea 

deaerttd  by  tenant  how  reec 
oaijlnicnf, 
donlion  of  certain  igreiaientB  ia 

leaaa  for  one  year  and  noderi  'at« 

bnt  far  more  (haa  me  jttt  'mm 

ib.  ai  to  contraota  for  Ifaiiat  C 

leaaci  for  life  mnit  be  aealed !!.'."' 
leaaet  for  more  ibaa  three  ycua'i 

eSeet  of  new  leaae,  after  nirrade 
landlord  nuy  diitnia  Gar  rcM*  at 

landlord'i  right  to  rent  feroaa'na 
Rooda  ar«  aeiccd  in  oxe««tioB. 

how  proteetod,  lie 

proceediagi  if  tenant  deaj  Aal  aa 

penaJt; on  landlord  claimingnon i 

right  nf  iandlord  lo  diitnia  Ar  tm 

rent  on  privity  of  inji"J"— • 
when  iDiTogate  may  gin 

remedy  on  Ituu  (bVl^.. 
reoMdiei  fo 
another 

ib.  <aatc 

ib.  of  giaalee*  aad  aMiam  of  It 
Id-  of  leaaeei  and  aaaigaeeo ...... 

Ib.  of  tenant  for  laxaa  paid 

'•■■  for»M«ni»nt  fw  bi^w^  la 

when  landloid  may  hriaf  ueclnM 

rer  poiieaiioB  of  demiMd  pna 

proeeeedinga  how  ib^ed , 

leaie  when  annnlled 

rutoring  poneMfaM  (0  Icaaaa.l!!! 

relief  m  aqnily  to  Icaaee 

laij  piwoedingt  to  eM  UMui 
?  *S*"^  *"*'*  fif  »>tc .... 
landlord  nay  defend  atOiMM 

poaaeiaun  oTtaunt  whea  to  bt  that 

lord 

leaaeo  for  yean  may  bdiifV  recOTeri 
leaae  to  beooaae  roid  oa  tenuf  a  co 

tor  keeping  hawdy  honie 
'•"?«?,«  wariermiaated  bj  aotie 
nghtt  of  hadlord  after  notice...     . 
tenant  not  yielding  poaacatioa  hIU 

hitoingOTorafliriwVoVwmit;; 
tenant  lo  delirer  deelantiOB  la  eii 

lie.  to  landlaid ' 

Hn^ly  Ibr  neglect f.'." 

lintd-offiei,  ooeimiMioaen  of;  win  ti 
may  reqaire  alBdariU  and  My  ad 

tiehrelWk.'.V.'.V.V.V  .■,'.■.■; 
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Lcmd'ofjicei  wmmiMtionen  </, 

their  genenl  powers  and  dotiet i.  197 

to  Buperintena  public  lands i.  197 

to  direct  granting  thereof i.  196 

who  may  execute  powers  of  board ....  i.  196 

how  conrened i.  198 

to  i»«8cribe  form  of  letters  patent x.  19B 

may  make  compensation  for  failure  tk  title 

to  lands  porenased  of  state x.  198 

may  lease  improved  land f .  198 

ex|>ense8  of,  to  be  paid  out  of  treasury,  i.  198 
their  powers  and  duties  in  respect  to  sur> 
yey  and  appraisement  of  unappropriated 

lands X.  199 

ib.  sale  of  unappropriated  lands  i.  2X)1  to  208 
ib.  execution  ofgrants  therefor,  x.  2U2  to  205 
ib.  removal  of  occupant  from  lands  resold  I.  206 

ib.  grants  of  land  under  water i.  208 

ib.  trespassers  on  public  lands x.  209 

ib.  lauds  belonging  to  canal  fund x.  210 

JLanstng6iirgA,  inspectors  of  sole  leather  in  i.    99 

liver  oil  in,  to  be  inspected i.  554 

monies  for  lottery  licenses  in,  how  applied  i.  670 
lAp%t  of  time  J  presumption  of  payment  arising 

from XX.  801 

Larceny,  grand «  ix.  W9 

petit XI.  690 

of  written  instruments it.  679 

of  lottery  tickets xx.  679 

of  records,  papers,  &c.  filed»  fcc ii.  680 

property  in  another  state ix.  698 

Leaf  tobaeeo,  inspection  of x.  56S 

inspector  of,  m  New- York x.  109,  145 

his  duties,  &c x.  668,  670 

Leap  year,  what  to  be , x.  605 

added  day  of,  how  computed x.  606 

Lease i.  748,  xx.  605 

[See  Ijxndlord  and  tenant.'\ 
Least  and  r^eaee,  conveyances  by  may  be 

used 1.789 

Lease,  entry  and  ouster,  in  ejectment  abolish- 
ed   II.  306 

fjeasing  ]^owers,  to  tenant  for  life x.  733 

Leather,  mspection  of x.  564 

inspectors  of x.  99,  115 

theirduties,  fce i.  664,  ff70 

Legacies,  when  to  be  paid xx.    90 

bond  when  to  be  executed ii.    90 

payment  how  enforced ii.    90 

when  made  to  father xx.    91 

when  to  guardian xx.    91 

when  to  m  invested . . .  ii.    91 

duty  of  surrogate  in  respect  to,  when  no 

guardian xi.    91 

when  to  be  renounced  by  executor. . .  ix.    98 

decree  for  payment  of xi.  99,  116 

payment  how  made » ii.  96,  96 

abatement  of xx.  115 

suits  for ^ XX.  114,  115 

Legal  notices,  fee  for  publishing ti.  648 

Legatee  may  witness  will,  but  bequest  to  him 

void XX.    66 

when  share  of  estate  to  be  saved  to  him  ii.    65 
l^gateet,  suits  by,  against  executors  u.  114,  450 

bond  therein ti.  114 

proceedings  if  minors ii.  116 

■uitf  to  be  refernd,  proceedings  the^COik  "•  451 

costs  bow  to  be  paid ii.  451 

when  to  sue  for  fuither  assets ix.  451 

salts  against,  for  assets  received,  ix.  451,  452 
reeoveiT  and  costs  how  apportioned  xi.  452 

order  of  liability  for  debts ii.  453 

defence  in  suits  against  them xi.  453 

executions  against xx.  863 

aetions  against,  by  child  bom  after  making 

•  wiU IX.  466 

Lsgislotere,  apportionment  ofmembers  of.' I.  161 

how  ehoMn x.  102,  127 

inaluible  to  certain  ofSces i.  108 

Uaitwretttot'ofBeersiaeligiblatoseMslii  r.  108 


Legislature, 
members  of,  accepting  offiets  under  United 

Sutes » I.  108 

not  to  be  appointed  by  governor  to  ceitain 

offices I.  103 

their  oath  of  office i.  119,  121 

resignations  of i.  121 

bribm^  them,  fcc ix.  682 

being  justices  not  obliged  to  act xi.  226 

privileges  of  the  members i.  164,  285 

punishment  of i.  154 

their  compensation i.  161 

,  may  take  books  from  state  library. . . .  i.  216 

time  of  meeting x.  158 

powers,  &c.  ofthe  houses x.  163 

quorum  and  course  of  prooeedings i.  153 

right  of  petitioning  secured i.    94 

breach  of  privilege,  when  punishable. .  •    i.  164 
applicants  to,  when  to  give  notice. . .  i.  86,  156 
[See  also  vol.  xix.  act  of  1829,  for  applica- 
tions in  relation  to  escheated  lands.] 

contingent  expenses  of i.  162 

enactment  of  statutes i.  166,  157 

time  when  to  take  effect i.  167 

how  published x.  157,  1S3,  184 

chairman  of,  may  administer  oaths i.  158 

contested  elections i.  158 

commission  to  take  testimony i.  168 

how  issued,  executed,  &c x.  169,  160 

officers  of i.  96,  103 

their  compensation i.  162 

LegisUUive  ojficers,  c\MsiAed x.  96 

how  chosen  or  appointed,  &g i.  102 

*     ineligible  to  certam  offices i.  103 

jUttersqfadministratian ix.  71,  78 

[See  .ddministration-i 

LeUers  of  attorney i.  t82,  768 

[See  Attorney.} 

LetUrs  patent,  form  of,  Sie x.  199 

scire  facias  to  vacate ii.  29^  67S 

Letters,  sealed,  wilfully  opening ii.  896 

reading  improperijr u.  696 

maliciously  publishing  contents  of., . .  u.  695 
Letters  testamentary,  when  granted,  ^. .  ix.    69 

to  whom II.  69,  70,  71 

their  form  and  effect u.    80 

application  to  supersede,  fce xx.    72 

[See  Executors,! 
Letters  threatening,  sending  to  obtain  proper- 

.ty»&c 11.878 

Leoymgon  property,  by  officers,  without  le- 
gal process xs.  682 

Leuns,  countu  of, 

to  be  in  fifth  senate  district t.    84 

and  in  twentieth  congress  district I.    86 

to  have  one  member  of  assembly i.  162 

supervisors  of,  where  and  when  to  meet  x.  868 
towns  in,  may  offer  rewards  for  destmo- 

tion  of  wolves,  kc i.  861 

Lesriston  sdwol-fund i.  499 

Libels,  rights  of  parties  prosecuted  lor . ...  x.    94 
actions  for,   within   what  tima   to  ba 

brought IX,  298 

iMfcrty  of  speech  and  of  the  press i.    94 

Ixbrary  societies,  property  of,  exooopt  firam 

taxation 1.888 

incorporation  of,  [See  vol.  iii.] 

library,  Stofe,  who  trustees  of. i.  114 

regulations  concerning x.  216 

[additional  provisions  conceming  eontin- 
tingent  expenses  of,  see  aetofl828,  vok 
iii7\ 

ZicsMCs  to  hawkers  and  pedlen.  i.  188,  169,  676 

to  lottery  ticket  venders i.  688 

to  keepers  of  Uvems  and  groceries. . . .  x.  8^ 

Lien  of  judJBmenU n.  368,  860 

of  decrees  in  chancery u.  182 

of  coQecton' bonds 1, 

upon  tkips  and  vessels u. 

[See  8h^  amd  iwtftfs. J 
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MTtlwirgniileu. 
.  <ft*r  uteoti  dMian 
frinU  (oiu  fer  wttl  prapertf , 


«  mU^  &e.  of  MnonUoa*. 
-"— ■--  to...., 

mtbAtlwpai^^. 

tefMiaaiH  aMl.A^W-^ . 

MMhfMlOtlwi  ■ 

wh«U;wputl5 

Ib.lap«t]Pugrts.H 

fowrol  smiMoiH  u^tMbla 
Mill  bf  dtu  I  tjiM  t^m. . . 
■ITUI  or  iT«wl  of  jadnseiil 


lii^dd  tumtart,  MandBrdsf. 

t  AmcDded  bj-  act  of  ISBS,  ia  iM 
Uflion,  fprilwiH,  exciaa,  fcc 

BOl  to  be  Hild  in  eosrt-bMuu 

BOr  *ctld  or  aMd  ia  jaib  or  pcia 
tent,  ha.... 
Lupmdtiu,  ia  ct 

IMtraturt  fiatd  . . 

iauat  bow  to  ba  diatribinad  . , 
Xiee-  ail,  iupcctian  of 

inipootonof,  Ac i.  100; 

tluiidatiu 


ueeiy,  aoti 


at  drlH  after  tut  broiu^i. , 

plabliiraodTiu T7... 

wtUjutnatti  ^iajaotlOB 


ikbjtirMUge.. 

•oaneMcmsiiIof  niiu 

tina  of  ubtasea  ofdiudiilitr. . 


J*  by  other  aUtntoi 

— tain  aaiU  for  peaalliet  exeopted. . 
rlchlaof  aolira,]to.  BxhOag'--'—  * 

praiomplina  of  jiajmrat,    ■ 


■  ^.  ill  of  thep 

'  oSSe?" 

Loltariu,  ttaisiqAi',  pnUUtod.V 

pmallj  for  lattmit  ap,  Ice 

lb.  for  priali^  lie.  aatieea  of 

lb.  ftir  lelliaKOrpniaarii^liakatB, 
ib.  fbr  aSuini^  for  nb  fnpftr  A 


puicbaMn  ol  tidtal . . 


ranedj  to  jiuieb 

priae*  in,  (ocfeHi.  _  

logiiUiiiv  offiMa  profedbitcd  . . 


iuariogtiAeta  in  on*  lottatr  foAii 

ocrtau  tnaifon  void 

lioktU  not  toba  aold  witboot  Umb 


nkoow^tUm 

to  be  Tceorded,  Jto> 

bond!  ;  proaeeatioB  el,  tic. 


fe«  for  liccnaaa  . , 

iwlintioaofBMialaaraodnd 

wbal  ticket!  mtj  ba  dindad  into  ^ 
panahjr  IbcMUingolkr  aham... 
ovideaeain  protcea" 
foipirof  tickidj.. 


[8aa 


•.♦t-l 


re  facial ii.  GTT  I  MADISON,  eouHb  q^, 

"M,  BM  in  fifth  leaata  dialriel 

iatweDlT-ieooBdaaiigTe«0iMnDt  , 

, -„ ,  ,,         lo  hare  three  memben  of  auambh  . 

tiaefbrcriBilBBt  ptD*MDtiaat ii.  726  ■aparriHr*  oT,  irtwa  to  meat,  &o.  1 . . 

'-''—"-' '^r  manring  in  ialie  oka-         |        injector  of  arte  leathtria i 

.1.676  loprttaa  eooit  eomuariuMi  W  hi 

brpraaaeotioainBdtrlBwrelatiT*  topTO-         I  poinlod  fin , . 

ibaawaanax.fa! 

-  MT**^,  hiw  Ibnaed 
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Majority  o£  pertons  authorised  by  law,  mAy 

act  ap<«ii  QieeUng  of  all ii.  666 

JUandamut,  writa  of,  return  to  be  made  to 

Ant  writ u.  686 

pleadingi,  trial  and  praetice  in  . .  u.  686,  687 

power  of  court  to  fine  on u.  687 

error  firam  eortein  deciaionf  on,  in  caiea 

where  people  are  interested i.  236 

JllistM/augA^er  in  the  first  degree u.  661 

in  the  aecoad  degree ii.  661 

in  the  third  degree  . . .  u.  661,  662 

in  the  fourth  degree    ii.  662 

punishment  for  different  decrees,  ii.  66^  668 
Memi^factuHnff  conmaniea,  incorporation  of, 

for  nuduog  salt i>  266 

[in  other  cases  see  toI.  iu.] 
Mdnmfadwren,  what,  ejcempt  from  military 

duty •* x>  286 

what,  to  be  discharged  ftom  juries....  ii,  415 

JUop  of  the  state i'  182 

ofthe  canals i.  218 

Jlfi^  of  towns I*  87,  182 

ofstate  lands z.  200 

of  tracts  for  assessors 1.892 

Marbletoum,  electors  of,  to  choose  trustees  i.  960 

Mnine  hotpUal i.  215 

[funds  and  chaplain  of,  see  laws  of  1829 

m  Yol.  III.] 

Moarintn,  what,  exempt  from  militia  duty.  i.  286 

unwritten  wills  by ii.    60 

MAmniAon^  requisites  of ix.  188 

amofconsent    ii.  188 

waen  ineestnouf u.  189 

when  void  after  nullity  decUred ix.  189 

polygamT  forbidden u.  189 

duiug  absence  of  httsbond  or  wife....  ii.  189 
•Act  of  pardon  in  certain  cases  on. . .  xi.  189 

who  to  soleomise xx.  189 

and  how xx.  189 

fiicts  to  be  ascertained ix.  140 

ctttiyia  books xi.  140 

solemnizing  in  certain  cases  a  misdemea- 
nor   IX.  140 

certificate  of xx.  140 

filing  of  entry  thereof. ii.  140,  141 

how  far  evidlence u.  141 

Mmiaag  Quaktn  mmA  Jai09 ix   141 

effect  oCoa  prior  will ii.    64 

promises  on  consideration  of,  to  be  in 

writing xz.  186 

but  mutMi  promises  to  many,  need  net 

be II.  185 

sKoorecsfor  nullity  of  contract...  u.  142  to  144 
dissQlring  mama|^  for  adukery.  xi.  14^  147 
limited,  or  separations u.  146^  147 

bigamy  and  polygamy,  punishment  of  xi.  687 

eases  excepted  ran  punishment u.  687 

in  what  county  indictment,  he.  may  be 

had 11.687 

single  jpersoos  marrying   those  already 

manned zi.  688 

incestuous,  punishment  for ii.  688 

Jlforricd  loomcn  can  not  derise  land. xx.    66 

letters  of  administration  to ix.    69 

administration  on  their  estates ii.    75 

who  deemed  inhabitants,  under  law  of  di- 
vorce  II.  147 

conveyance  by z.  768 

powers  to,  &c z.  782,  788,  735,  7S7 

settlements  of,  under  poor  law x.  621 

[See  Divarce,  dovrer,  ^c} 

Maes  HALS  for  taking  census x.    88 

their  duties i.  88  to  91 

oftUUt I.    97 

local  officers z.  102 

how  amMMntad,  &c x*  107 

oathoi  office x.  120 

cartaxn  duties  of i .  075^  xi.  299 

aetioBs  oa  their  bonds ii.  490 


Manhalg  refusing  to  apprehend  criminidsi 

he 11.684 

jSee  Sherifi,^ 

Mu/a^,  killing  of^  by  servant iz.  667 

Mdtia^s,  twprmUeeB  «md  $eroimU iz.  168 

(See  JifprtnHctM  and  urvanti.} 
MaBUn  m  chancery,  how  appointed,  Itc  i.  96,  106 

residence.  &c x.  101,  119 

powers,  sc ii.  288,  284 

[See  Chaneeryy  court  of,  and  see  also  vol. 
zzx.aetofl:^.] 

Mayhem,  punishment  of ii.  664 

Mayort  ofdtUt,  how  appointed,  &o. .  z.  96,  114 

local  officers z.  101 

oath  of  office .- i.  119 

their  authority  in  solemnizatioa  of  marria- 
ges   XI.  139 

ib.  in  cases  of  forcible  entries  and  de- 
tainers  II.  607,  510 

ib.  in  removing  tenants zi.  512 

ib.  to  require  sureties  of  the  poaee. .  u.  704 
ib.  in  the  arrest,  Jic.  of  ofbadars.  • .  ii.  706 

ib.  as  to  beggars  and  vagrants ••  t.  68ft 

ib.  lottery  venders i.  668^  068,  070 

ib.  profime  cursing  and  swearing  . . .  i.  67S 

ib.  proof.  &c.  of  deeds z.  756 

[See  also  the  several  cities  in  thiifaklex.] 
Mayort  of  certain  cities  in  Europe,  may  take 

proof,  &c.  of  deeds i.  707 

[By  act  of  1829,  in  voL  zn.  th*  Bfajors  of 
Phibdelphia  and  Baltimof*  km  the 
like  power.] 
J(|fi^ors'eottris,byw]iomlMid9lfce......«  ii.  217 

pfooeadings  in xi.  S19 

signincreoordsandtaidnjgeofltsin...  u.  288 
Meal  andjUnar,  inspectors  oCkow  appointed, 

&c I.  90,  114»  6M,  070 

JUeosiirsrs,  in  Clinton  and  Bssex z.  868 

in  Kings,  Queens  and  Richmond i.  868 

Meaaurea  atandardf  established i.  007,  00^ 

their  construction  and  distribution  i.  008^  010 
of  capacity,  amended  by  act  of  1889,  vol.  izz. 

Jlfeosnresyim/oMj/W,  penalty  lor  using i.  Oil 

Medical  BOcUtiet  to  require  phyriciani  to  be- 
come members i,,  z.'4S2 

ehafges  may  be  preferred  to,  sf^dnat  mans- 

hers X.  46S 

proceedings  thereon x.  462 

powers  and  duties  as  to  students  of  inedi- 

eine z.  468,  to  455 

[incorporation  of,  see  vol.  zn.] 

Medicine,  students  of, z.  458,  454,  455 

Memben  ofthe  legiaUUure,  apportionment  of, 

8tc I.  151 

their  privileges,  &c x.  15& 

their  compensation x.  161 

Mutiny,  religioue,  disturbance  of,  how  pu- 
nished  z.  074 

Merger,  expectant  estates  not  defeated  by.  z.  725 

itiesne  projUe,  action  for,  abolished zz.  810 

how  recovered  in  ejectment  zz.  811,  812,  842 

liability  of  purchasers  daring  suit ....  zz.  842 

MUe-boarda  and  etonee,  on  his^ways.  z.  608;  626 

maliciously  itguring  or  deSicing zi.  666 

MxLrrzA, rights  of i.    02 

persons  subject  to  duty  in z.  285 

who  exempt  therefrom  i.  260,  2D&  2S6,  288, 

officers  how  elected 1.286 

suits  against 1.824 

enrolment  of  persons  subject  to  duty  in  i.  291 

or)|anization  thereof i.  294  to  296 

uniform  thereof i,  206 

discipline  thereof i.  296 

stafrdepaitnMnts i.  297 

bands  flf  musicians 1.298 

parades  and  rendezvous i.  289 

gamine  tables  at,  prohibited i.  OBI 

courts  or  inquiry  for  trial  of  officers  i.  OOO,  810 
conrts-marttal  for  same  purpose. .  i.  807,  810 
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ragiiiiCBUl and  baiulioa  coarU. . .  t.  808.  310 

paaaltiet  nd  fiMS i.  S12 

[Sm  aUo  vol.  HI.  act  of  Doc.  10, 183K.] 
eoUootion  oad  appUcatioB  thereof. . .  i.  914 

ib.  of  eommuUtaoci  jmautj i.  817 

cOBpflBMtioB  end  feea  oi  menben   of 

coarts-nuurtial,&c.| i.  819 

dMfJM,  Ice  ^the  a4JBtMt-geaenl i.  820 

[fiee  Adjuiamii^meral,'] 

oftlieeoiiuniinrj-|(eBer»l i.  821 

[See  CawuHuaary'generai.] 
pririle^  of  ■oo-eommiMioned  <^cen, 
he  perfonmng  cerUun  leiTieee  i.  883,  821 
mptcial  proviaiamMt  applicable  to  iniantiy  of 
the  city  and  coaatj  of  New- York...  i.  821 
ih.  to  mi  and  tixth  brigades  of  New- 
York  state  arliUerr I.  329 

ib.  to  the  first  briKAOe  of  lij^  artilierr  i.  SIS 
ib.  to  certain  corps  im  Albuy,  Rensselaer 

and  SehenectadT i.  835,  336 

persons  nnder  eignteen  in  New- York. .  i.  396 

asilitia in  HamilKwi  county i.  336 

in  Kings  county,  [koe  act  of  1880,  in  vol 
ui.l 

when  not  to  be  called  ont x.  140 

ezpensoiof,  charged  on  general  fiuid  . .  i.  192 

nets  of  conmas  relating  to i.  775 

3BU  dams,  nuuciously  destroying ii.  096 

or  tm^ffi'^^"***t*  for  supporting  ii.  605 

MaUeioaslT  injnnng ii.  605 

(See  act  of  1829,  in  vol.  iii.  reqnirinr  no- 
tice to  be  given  of  s^plications  to  legis- 
lature, for  leave  to  erect,  in  certain  war 
ters.] 

JUnuroo,  coUecior  of x.  422 

JIftiMi,  regolations  concerning i.  281 

exceptions  ol^  in  patents i.  196 

MinisTXEs,  tftke  gtipd,  exempt  from  militia 

*ity I.  286 

dertaiB  property  exempt  from  taxation  x.  888 

may  solemnise  marriages rx.  189 

their  duties  thereupon xi.  140 

of  VhiUd  Stat€»,  when  they  may  take 

proof,  fco.  of  deeds x.  757 

Mvwrt,  [See  It\fanU.] 

Misdemeanors,  punishment  of ii.  697 

rioAations  of  statutes,  declared  to  be. .  xi.  696 
oikereata, 

petitlareeny xi.  690 

extoHing,  by  threatening  letters ii.  690 

mtJdng,  AC.  conveyances  to  defraud  credi- 
tors  XI.  690 

insolvent  debtors  concealing  property,  &c. 

in  inventories. ,  xi.  691 

buying  lands  in  suit ii.  691 

buying,  he.  pretended  titles ii.  691 

conspiracies xi.  691,  692 

fidse  imprisonment  nnder  pretended  process 

he XX.  692 

lerying  on  property  under  such  process  xi.  692 
dispossessing  occupant  of  lands  under  such 

process ix.  692 

compounding  misdemeanors,  &c ii.  692 

racing'animus  near  a  court ii.  692 

eriminal  contempts xi.  602 

malicious  trespass  on  lands xi.  693 

malicious  injury  to  fruit  trees,  &c ii.  693 

severixig produce  from  soil xx.  693 

carrying  away  property  severed  from  free- 
hold    11.  693 

improperly  influencing  jurors ix.  693 

ib.  referees  and  arbitrators xi.  693 

jurors  promising  to  give  verdict  for  any  par- 
ty    XI.  693 

receiving  papers,  &c.  without  disclosing 

same xi.  693 

partiality,  he.  in  drawing  jurors ii.  693 

voting  twice  at  sameelection ii.  694 

posting  another  for  not  fighting  duel ix.  694 


posting  anolkar  for  aoC  _ 

n.  M 

printed  or  writtea  for  not  ight- 

_  duel u.  OM 

atteinpts  to  pvoduee  nboitioB n.  6M 

intoxicated  peraoBs  admnsiatMniif  asodieine, 

&C. • xi.  6M 

•elUng  poison  witkooi  label u  691 

unduly  londiag  ▼esseii,  to  endanger  life  ix.  694 
nc«iigeatly,  £c.  banting  boiler  of  steam- 
boat  IX.  694 

malieions  maiming  of  cattle ix.  696 

cruelty  to  animals xx.  695 

wilfully  opening  sealed  lettcn ii.  695 

CM*  readiac  them ii.  695 

or  publisUne  their  contests xx.  695 

destroying  toll  or  pmblie  bridges ix.  695 

destroying  miU-dama,  he ix.  695 

removing  monuments  in  boandaiiea  ....  ir.  69^ 

defoeing  or  alteriar  them u. 

ccrtting  down  bouiraarr  trees xx. 

injuring  mile-boards,  he u. 

auetioiMeri  neglectii^  to  make  cert^  re- 
ports  II. 

selii^  offioee,  buying  deputations,  he.,  xi.  €86 

Sublic  officers  ne^^lecting  duties u.  696 
isclosing  fact  of  indictmmt  beine  found  ii.  726 
disobeying  command  of  sheriffs,  he.  to  ren- 
der assistance ii.  746 

sherifis,  he  refusing  to    execute  certain 

Jtrocess ii.  681 
using  to  receive  persons  conunitted  to 

jail  II.  AM 

wufttlly  suffering  escapes ii.  685 

persons  escaping  from  covnty  jails u.  685 

maliciously  suing,  he  in  name  of  another, 

without  consent ix.  550 

ofliceri  granting  process  or  certificate  to  ar- 
rest fugitives  from  service u.  561 

concealing,  removing,  he.  persons  entitled 
to  habeas  corpus u.  571, 572 

Sunishment  for  last  offence, n.  517,  578 
efondant  in  mio  toorranto  refusing  to  deJi*> 

Ver  papers,  &c.  after  jndgment    ii.  582 

extortion  in  taking  neater  fees  than  those 

allowed  by  Isw u.  ®0 

in  receiving  fees  for  services  not  ren- 
dered  n.  650 

bringing  to,  or  carrying  frtxn,  state  prison, 

letters,  he xi,  768 

officers  under  eitctum  law,  guilty  of  vE^ful 

neglect  or  cmrupt  cmuloct i.  149 

persons  guilty  of  bribery,  menace,  or  oth- 
er corrupt  means ,,.  b.  149 

breaking  or  lovrering  carnal  wills  or  elec- 
tions  I.  235 

UgninK  or  delivering  fidse  bill  of  lading  of 

canidboat i.  241 

wantonly  opening  any  lock-gate,  &c.  or 

destroying  anyoridge i .  2fi 

wilfully  destroying  or  breokinr  any  lock, 

bank,  he i.  2IS 

superintendent  or  inspector  of  Onondaga 
salt  springs,  guilty  of  witfal  negieet  of 

duty  or  mal-practice x.  257 

town  clerks  neglecting  to  return  names  of 

constables i.  350 

masters  of  vessels  violating  certnin  provi- 
sions of  Aea/<^  law r.  4S7 

any  person  violating  certain  other  provi- 
sions of  that  law 1.487 

opposing  health  officer  in  peifbnimnce  of 

duty 1.  438 

entering  quarantine  ground  without  autho- 
rity  i.4» 

holding  intercourse  with  vess^  at  quar- 
antine without  authority i.  43& 

refusing  or  nedecting  to  obey  orders  of 
board  of  health,  as  to  intereoarse  with 
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Mtdtmianon, 

infected  plaees i.  4S0 

yiokting  runUtiona  for  the  pretenratum 
of  the  pabiic  health  ta  ibe  eitr  of  New^ 

York.. I.  «4 

keeper*  of  boudfaig  and  lodging  houset 

aDdnutfterfofvetMlsneg^eotinff,  &e.  i.  444 
persons  violating  qnarantme  regnlationi  at 

Albany,  Troy  or  Hodaon x.  448 

masters  of  vessels  violating  certain  provi- 
sions of  health  law  as  to  Brooklyn,  i.  448 

other  persons  doing  like i.  449 

violating  orders  of  ooard  of  health  . .  i.  449 
ferrying  witnoat  license,  except  in  certain 

cases X.  527 

felling  goods  by  auburn  in  violation  of  auc- 
tion law 1.590 

auctioneer  accepting  ^pointment,   he. 

from  other  states i.  531 

seUing  goods  except  certain  articles,  oth- 
er tnui  in  day  time i.  6&5 

persons  guilty  of  deceit  in  execution  of 

auction  law,  or  of  evading  it x.  535 

obstructing  flour  tnspedor  in  execution  of 

office I.  538 

inspector  of  ashes  buying  or  selling  ash- 
es  1.549 

intermixing   improper   substances   with 

hops X.  566 

adulterating  distilled  spirits,  or  selling 

such  admterated  spirits i.  568 

altering  proof  of  spirit  after  inspection  x.  668 
counteneiting  inspector's  mans  of  leaf 

tobacco x.  669 

inspector  of  leaf  tobacco  or  deputy  inspec- 
tor violating  inspection  Uw x.  570 

inspectors  n^ecting  to  make  certain  re- 
ports and  affidavits. . .......  i.  571,  ix.  696 

giulty  f^f  fraud,  &c i.  572 

obstrttcting  inspector  in  discharge  of  do* 

ties  of  office x.  672 

conntorfeiting  or    deiacing    brands    or 

xnarks x.*  572 

sajuring  or  defiicing  mile-stones,  or  xnilo- 

boards i.  525 

or  a  guide-post x.  526,  n.  666 

overseers  of  poor  or  other  officers  confining 
lunatics,  except  in  manner  authorised 

by  law 1.  685 

supervisors  or  overseers  of  poor  nesiecting 

to  provide  for  support  <n  bastards. . .  x.  655 
sendin|;  or  taking  slaves  or  servants  out  of 
this  state,  except  as  authorised  by  law  i.  668 

cheating  at  pla^ x.  662 

winning  or  losmg  $25  within  24  hours.. .  x.  662 
wreck-masters  and  other  officers  violating 

Srovisions  of  law  relating  to  wrecks .  x.  694 
elivering  wrecked  property x.  694 

defacing  marks,  destroying  invoice,  &c.  i.  694 
driver  oif  carriage  runnme  his  horses  ....  x.  695 
owner  of  wood  lands  negligently  setting  fire 
to  woods,  or  suffering  nre  to  exteiM  be- 

jrond  his  own  land i.  696 

refusing  to  assist  in  extin|^hing  fire. . .  x.  697 
defining  marks,  or  putting  false  marks  on 

fiontingtimber i. 

justice  of  peace  or  other  officer  {pving  fiilte 
certihcates  under  law  relative  to  de- 
struction of  wolves,  &c 1.709 

violating  kw  in  regard  to  pawnbrokers. .  i.  711 
partners  in  n  limited  partnership  guilty  of 

fraud I.  766 

sheriff,  Ite.  suffering  insolvent  to  escape  xx.    44 
ministers,  &c.  solemnizing  marriages  m  eer- 

tain  cases ix.  140 

Shakers   or  others  secreting  or  carnrxng 

child  oat  of  state u.  149 

•ounseUors,  &e.  gaihy  of  deceit  or  eoUo- 

•ion II.  287 

MUing  liquon,  Ite.  ift  eourt-hovse n.  291 


MUdeiManon, 

selling  liquors,  he.  in  jails xx.  481, 775 

'   setting  up  or  drawing  unanthorised  hfUe^ 

rtiM X. 

printing  or  publishing  notice  of  such  lotte- 
ries  I. 

selling  or  procuring  tickete  in  such  lottc- 

nes 1.  666 

offering  for  sale  any  property  dependent  on 

drawing  of  lottery 1.666 

keepinff   omce  for  registering  numbed  of 

tickets X.  667 

selling  chances  in  illegal  lotteries,  and  in- 
suring tickets  in  such  lotteries i.  687 

insuring  tickets  in  lawful  lotteries x.  667 

seUing  Tottery  tickets  without  license. . .  x.  668 
sellii^  shares  of  tickets  except  those  autho- 
rised bjr  law f .  670 

racing  of  animals i.  672 

all  offences  against  the  laws  relating  to  ex- 
cise and  to  the  regulation  of  taverns  uid 

groceries x.  682 

attaoning  line  to  machinery  of  steamboat, 

except,  he x.  686 

Money  of  account x.  611 

Monied  corporationt x.  668 

[See  CorporatUnu,  mowUdj  and  vol  xxx.  act 

of  1829.] 
Monroe,  county  of, 

to  be  in  ei^th  senate  district .......  x.    84 

in  twenty-seventh  congress  district  x.    85 
to  have  three  members  of  assembly....  x.  152 

supervisors  of,  when  and  where  to  meet  x.    66 
Montezuma,  superintendent  of  salt  springs  x.    9B 

how  appointed,  &c x.  114, 115 

his  duties,  he x.  280 

Montgomery,  county  of, 

to  be  in  fourth  senate  district x.    84 

in  sixteenth  cimgress  district i.    85 

to  have  three  members  of  assembly. . .  x.  151 
supervisors  of,  where  and  when  to  meet  x.  866 

supreme  court  commissioner  in x.    9ft 

inspector  of  sole-leather  in i.    99 

sole  leather  in. ... , i.  565 

Hamilton  county  to  act  with x.  887 

inspectors  of  wood  and  timber  in,' [See 

act  of  1829,  vol.  xii.l 

MbntEomery,  toum  qf,  school  momes  in  . . .  x.  496 

Month,  term  how  construed x.  606 

how  to  be  computed  in  calculating  inter- 

c«t I.  773 

Monumenta  erected  to  fix  boundary  lines,  ma- 
liciously injuring  them xx.  695 

deOusing,  altering  marks  of,  he)t .  xx.  692, 696 
Mortgaged,  alien  tenants  may  attorn  to. . .  i.  744 

not  to  maintain  ejectment xi.  812 

remedies  of,  [See  Mortgages.] 

MoRTOAoxs,  when  aliens  may  take x.  721 

by  parties  having  power  to  lease ^..  x.  758 

covenants  not  to  be  implied  in x.  738 

remedy  on,  when  confined  to  land x.  788 

may  be  given  of  hmds  held  adversely. ...  x.  789 
when  for  purchase  money,  to  have  prele- 

rence i,  749 

on  lands  inherited  or  devised,  by  wluna  to 

be  paid 1.  749 

to  be  recorded 1.  756 

consequence  of  omission i.  766 

certain  deeds  with  defeasances  to  be  iwwcd- 

•das ,.  756 

proof,  he.  on  which  to  be  recorded  i.  786  to  760 

duty  of  recording  officer x.  760,762 

how  discharged  of  record 1.  761 

assignment  of,  recording  of j.  768 

to  the  gtate,  settlement  of  accounts  lor  . .  i^  175 

dischaxge  thereof i.  186 

assignment  thereof s.  187 

prior  incumbrances  when  to  be  paid. .  i.  186 

fonclosura thereof i.  211,ii.647 

mogteagcd  lands  whan  radnwnahki. ...  x.  186 
n       flwrpnt  moBiei  on  nda  theieof x. 
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tVh'  tfamtCo 1.  187 

fMSflfcMtoiBrMooffdiBc i.  S77 

t»  locR  q/Uin,  proyisUMM  m  to. .  i.  SH  to  t74 

|8«e  Tol.  III.] 
of  liBdf  of  deetMed  pcfMma,  apon  rarm- 

flito'BOidu' II.  100  to  111 

orhadaofiiiftirta u.  IM 

ofhadaoflBBtttiea^lfce ii.  8I^M 

of^^MtewRl,  oa  intgay,  rtnBih- 

•d u.  812 

of  cbancMy  oa  bOh  for  forMlotire 

r  MlulaetMMi  tkOTMf.  il  191 

bent  Mk  of  picmifca u.  191 

and  iwiiBwt  of  b«kf  d— ii.  191 


M  nit  o^atlmr,  after  bUliled ii.  191 

WB  to  itato  procMdisfi  at  l««r u.  191 

If  wdnMBt  hara  been  reeorwod  at  law* 


how  czcentioB  to  be  retanad.  n.  191, 88B 
•qtkj  of  radcBptioa  not  to  be  aold  thara- 


n. 

onezacntMm u. 

aalea  W  whoas  aad  whao  anda ii.  192 

daa^tbaraoa ii.  192 

piooaadaofaalet ii.  192 

awplaa  wbaa  to  be  iBTested ii.  192 

bill  as  ■ortnga  parable  by  laifalnifafe, 

wbeatoDe  disaiused it.  192 

itajiag  pcoeeediBfpi  tbereon il.  192 

aakMpartof  pnauaet ii.  193 

aala  fiv  rabaemMat  inaUfaneats ii.  198 

when  wbok  01  praauMf  to  be  soid ii.  193 

appUeation  of  proeaeda ii.  192 

fBraeloava  of,  oy  adyerCiieBMat ii.  545 

vaqjuaitea  to  aatitle  party  to  fofecloae. .  ii.  515 
■ouce  of  mIc,  pabkcatioo,  poatponemant, 

he II.  546 

DOtiae.Q^  to  be  aarred  ia  eartain  eaae . .  ii.  649 
aala,  ita  efleet;  proof  o^  how  pfeacrrad  ii.  547 
r%bt  of  auMtgagaa  to  parehMe,  eridaiice 

theraof ii.  547 

eotta  of  forwdoaiag  to  bo  taxed ii.  652 

[See  CoMMyonrc.  Dower.} 
Mortgagor,  ohMent,  eonctalta  or  mm-rtrndnU, 

procecdinn  agiuBst ii.  186  to  188 

[For  other  mattert,  tee  Mortgagen.} 
Bfyiho'  of  paoper  boond  to  tnpport  him. . .  i.  614 

•fbaatardehild,UabilitJos,  &c i.  641 

[See  Batiardt.^ 
when  to  be  i^oaidian  of  iafaiit . .  •  i.  718,  ii.  151 

when  to  iohtrit,  and  how i.  752 

wheatoconaant  to  binding  oat  of  child,  ii.  154 

[See  Child,  and  CAtldren.] 

OmaU-PUaaant,  state  prison  at . .  i.  215,  it.  759 

[See  SiaUpritomi,  and  also  act  of  1829, 

rta.  III.] 

Mmrler  defined ii.  657 

killing  in  a  duel  oat  of  the  state,  when  to 

be.. II.  667 

paniihment  of ii.  656 

I,  bands  of i.  29S 

.Hfcitrali,  penalty  for  killing,  except  at  cer- 
tain tunes I.  702 

and  except  along  canals,  &c i.  702 

NATUIUB,  crima  against,  how  fNinishad. .  ii.  689 
certain  proof  sufficient  in  trial  for. . . .  ii.  785 

ilRioJiMtMm  of  canals ii.  288 

of  rirart  and  lakes ii.  668 

[See  CtmaU,  sAtps  and  steamboatt.li 
lie  extaUy  second  appheatian  for,  not  to  be 

nouule  to  masters ii.  ITS 

eertain  orders  therefor,  Toid,  Ice. ....  ii.  178 
NtgUd  qfpubiic  qffieert,  how  poniahed  gene- 

nJly II.  696 

[See  OffUera^  puni$kmmt  qf.} 
JVbfs,  obstructing  Hudson  rirer,  &o.  by,  when 

prohibited i.  686 

proTisioos  coacemiag  their  nae. .  i   697,  688 
(See  PiA«rif9.} 


JVao5«rfft,&aspectur  of  aola  leather  foe i.   M 

iWnalKa^,  of  feigned  iaanea i^  145 

in^lacsbBant n.  10 

may  be  jjfantodbjMiBBMA  plana ii.  206 

in  cmninal  cases u.  741 

ifcio-i:AraflU,raciair  at,  forbidden i.  678 

Ashing  at 1.688 

[See  alao  toL  ulJ 
Nsw-Tonx,  CITY  avd  coubtt  of, 

to  U  in  fim  aaMto  diairiat i.   84 

toooaivoaathiid  eongfeaadiMriet....  I.    85 
to  have  eieren  aaaaabara  of  aaaaaably. .  i.  151 

righuofcarporatumraconiMd i.  206 

ewporatuai  to  appoint  pdMie  adaainiatoa- 

tor 1.  118 

to  be  Mapooaible  for  Ub i.  127 

4urecnua4afoaoceapatioaofhad,lie.ia  i.  744 

aUarBM».jadgeaof  oonaMa  plena n.  215 

of  general  aasaiaas n.  216 

whantoactaa  eoroMr ii.  748 

mimtkouMt,  conimiaaionaaa  of^aowanaato 

fothers  of  baatnrda 1.665 

mrtiUery  of,  apeeialpaovMioM.  i.  828,  05,  S88 
•aatataal  jaafseei  in,  how  appointed,  Ito.  i.  «T, 

182,110 

eleikBof,howapponitod,ftc. i.  97,  110 

coarta  when  hekl  by n.  224 

fltriatonf  regitttr  m  ekammy  in i.    96 


I 


[See  CA<mctry,  ootirl  ^fA 

micffowm-a  fa i.  9e^  114,  115^  52S 

[See  jfadfoiMffra.] 

ftostonb,  fotbers  of. i.  865 

biU9  and  notn,  where  paaoeated,  Ike.  ia 

case  of  pestilence 1.789 

6ooni</A«a/tfc,whoto  eompoaeit i.  423 

may  supply  certain  TacaBCMa i.  115 

their  powers  and  dntiaa. . .  i.  428  to  417,  769 
fteartfiiig'Aouaet,  Aripera  (/,  their  datiea  an- 

dcr  militia  law i.  282,  808 

their  dntiea  aa  to  traaaiaat  peiaoaa  dyiagr 

in  their  hoosea ,u.  128 

branA  pUota  in,  how  nppofated,*  Jlce*  'i.' 88;  115 
bridaeelif  commiaaioBera  of,  powers  aa  to 

fotheraof  bastaida i.  685 

eanalry  of,  proYision  coacermng i.  886 

cAaai6<riotn  of,  to  be  coanty  treasurer. .  i.  370 

ctrottl  ooarts  in u.  201,  202 

clerk  of n.  207 

cterk  of  city  and  county. .  i.  102,  112,  117,  127 

remoTal  of,  on  chargea i.  123 

▼acancv  in  office i.  131,  128 

to  be  clerk  of  common  pleas. .  n.  216,  216 

toretamname8ofasaeaaon,*c i.  418 

of  marine  court,  how  appointed,  &c.  i.  97,  JOB 
of  oyer  and  terminer  and  general  scaaieBs, 

how  elected,  &c i-  102,  107 

of  police  office,  how  appointed. ...  i.  97,  110 

of  supreme  court  in i.  96;  108 

[See  Shproae  oaiiri.] 

of  superior  court r.  97,108 

eommiuionera  of  deeds  in,  their  nnaBbcr, 

&c I.  US,  168,  101.  107 

their  duties  and  powers ii.  282 

[See  act  of  1829,  in  yoI.  in.  aakrginK 
their  number.] 

of  health 1.  423 

of  loam  in i.  $71 

common  pleas,  court  of,  by  whoai  held . .  ii.  215 

its  powers,  &c ii.  216 

costs  in n.  105 

place  of  holding  eoarft  in n. 

coroner  of,  how  elected,  kd i.  97,  112 

[See  also  Tol.  in.  act  of  1829) 
coarto  in,  nbee  of  holding,  whea  and  how 

to  be  changed n.  _ 

effect  therem , ii.  291 

en>r  of  supreme  ooartm i.    86 

rrtMma/coMvtt  in,  their  juriadletMm....  n.  745 

dettfand  dumb,  iastitatioo  for i.  497 

district  attometfef,  his  eompansaion. ...  r.  80 
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.,ji«g,  ftcof I. 

[SMTiiL'i'ii.] 

fimalt  caiviett  u ii. 

[See  l)M>  ut  of  I8»,  ToL  in.] 
JlrwtraJgicleoaimoBjiit»*,how»ppciiBUi, 


gamt.jtttemtiim  of. i.  702 

grwid]WDn,titttv(,howfnftitd.,..  n.  7'lt) 

wlUD  Mid  how  Ttfaned ii.  T2t 

hartat~matlen  IB,  k»' 1.9^11^115 


tfollh  of,  ralei  for  iti  pranrTaliou  i.  42S  to  447 

pcndtwirortlwir  nnlatioB i.  4.<(T 

iyititAir  of,  nwcUl  proTuioni  u  U 1.324 

tenccbirt/iluHlHtifnrMain.  i.  100,114,  11.'^ 

powBtl  Did  dBtiu ■  "" 


ofJtowawJiHoJ. ..  I.  SB,  114;  IL 

powan  Mid  dntiai i.  53tj,  670 

of^bf^forJwiH I.  BB,  114,  115 

afjMl  irndpart  uAc* i.  SB,  114,  115 

tbcir  power*  uid  dutici i.  546,  mi 

ofJlKitMdiB I.  BB,  114,  115 


1. 100,  i: 


I.  662,  5- 


of^'orHwrotf"...  .....  i!  100,  Vl'i,  115 

power*  Mid  datiu i   6(4,  570 

afbuMiD I.  100,  114,  115 

powon  lad  dntiu i.  OS),  570 

immietBi'-gtKtral  and  oilier*  of  itava  and 

iM&neia 1.  W,  114,  115 

powan  tDd  dati«* i.  55M.  57il 

iDtftttan  ^Uffandfort  U. 
Uwir  jwwen  and  doUu  . . 

«(nMiatktria 

powon  uid  dmtie* 

«rjUH6criD I.  W, 

powu*  ud  datlsa i.  .  _  _ ,  _ .  . 

•if;U*in....^.^^.. 1.  100,  114,  115 

Jam  is,  he 


..  I.  &41,  570 
I.  SB,  114,  115 

..  I.  564,  670 


.  .    .in  ohaoMiT  in,  thair 

___r,*o I.  96;  10! 

[Sm  lot  of  ISZ8,  ia  od.  iii.] 

"  "'     —\  li>lM*aper- 


itbm,  BruervMioo  of. i.  2Q 

fpiMitia,ht I.  9e,U 


[■w-ToKi,  fniilie  mlMinutnilor, 

hii  power*  lod  dntiei i 

fnaxnljiu,  ud  r*|;nlMloiu  in 


11B  to  US 


plnc«  of. I-  12S 

Tciml*  and  penon*  nbjaol  to. .  i.  416  to  427 
rogulatioiu  coDCcming  them . . .  i.  4SS,  433 

niutert  of,  liabt*  (o  pcnnltiw i.  437 

dntj  of  pilot* I.  4IT 

pertMu  djing  M u.  IIB 

Tteorirr  efl i.    97 

10  hold  court  of  gsiunliaiaioiu ii.  316 

sinj  lit  inoycrnDdtorminor. u.  3M 

and  in  ipecial  iUaion* II.  £2S 

r^i<ta-of.howchoB«n,lLO.  1.97,  113, 117,  127 

■   -'  --—  ,  I,  103 

.  t.  121 

.  1.123 


a  local  o&Bti , . 
ination  0. 
aonlof  .. 


rtgiilri/  of  inibkbitMita,  whra  lo  bs  nudt, 

..  i.m 
407,488 
468,489 


aehwt  nonuj.  how  apportionad  to 
how  dijtributed,  Ice.. ....  .,..- 

(See  alao  toI.  hi.  act  of  ISK.] 

*i0;^,bondof I.  878,  379 

bit  powu* i..t80 

ntttn«(0fiBprcmBBOBrtiD u.  SM,  307 

ipraaJ  juttiat  of,  how  updmtad,  ko.  i.  97, 
SCO,  II* 

■p«iiil  (Uftou,  coBifa  ot  ID n.  2SS 

tvptrior  utirt,  ojEcer*  of;  how  mointod, 

'  te 1.  n,  108 

certain  powonof. u.  Ul 

[&«Td-  HI.] 

nfrpiu  BDiifl,  tam  of,  in i.  Vfl 

naregaU  of,  hi*  dalie*  in  cUet  of  pvUi* 

aJminiitntiDo i.  119  le  ISA 

loanlau  of  the  port  in i.  98,  114,  IIS 

■R-Mb,  notice*  to  In  pnhliahad i.  693 

tScTeial  act*  not  nyiiod,  and  otban  pa**- 

ed  in  IBS,  alTectiBi;  tbi  eilT  of  Naw- 

ill,  wlien  appolnt- 
ib.  in /wthu' Dowii ii.  233 


anlt*  batwecn  tbem  for  eoDliibqtioD . 
mat*  againat  them  bow  tpportioBad. 
how  diaehamd  (roni  Jndneati 

otdar  of  liabilitj  fbr  debt* 

dafoaoe  in  anitt  uaiut  thorn 

Niagara,  coitntfiqf, 

ta  eijhlh  aanata  diatriet. . 


.  u.  4U 
.  u.  4Ct 
.  11.4(3 


JifoniMliMU  to  oAea i.  101,  IIT 

JKnmvUoiI  oraditora  may  patilloD  a^v  in- 

lolrat  acta,  fce n.    B6 

Tfim-nridatt  dAlon n.  1,S4,3B 


Nim-rt$idBU  tji _.    . 

I«m-ruidBU  iatttnam ii   71,  1 

ItoH-Ttttdmb,  bnda  of,  bow  aaaaiaad  Widar 


ib.  SKlarblRhwar  Ixr 
JVbMVit,  not  afUr  Toidiet . . 


whoratoraaMai. 


1.98,100 
...  I.  107 


liabilitTta'  ■ifaiiMiilaiii n.  B4 

lb.lBWMorna*tii*nalaN«w-Todc.  t.  MB 
dMir|Miaala,ftcwbaBaTMaae«  n.  M,  M 
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•i>i>  uiuuin  uiUiiWHHi  to  kppnna  bail  ii. 
^o^n,  wboniyadmiBulcr I. 


^  _i.  6Si 

■Mb««liarn<iiD«rtaiBCUM II.  GB2 

tytout,  deflnHiog  of  thetatmaiBMd  id  ■!■- 

„    tut" „.m 

*i^Bin«,«emiilpnnirfinirDtf<ir u.  IW,  700 


«r  difl^rut  dtpai 


btUlatiet ,.  », 

«M«IiM ,.06.  lOl,  182, 

jpiTCinnT,  liMilciUBt.|Dnnar,  &« i. 


McnUn  of  V 


wmntjor-gtamt  , . 

•pnoioted  bj  roternar  ui 
Lf  eoiuti  of  jiuIicA.... 
bj  local  ■ulharil't*. ... 

<3ect«d  bv people... ...., 

adminitti-alive 

•ppointincM  uid  quiililica' 


mill  oi;  uid  Dfliciiil  bond 

rnwutiou,  nunciu  tsd  nniniiji 
booKt  mn  J  pipeii  ot  lu  bedalinnd  (o 


nuti  by.  Tor  peniltic*,  fcc. i 

■■ben  Duynrilj  10  »cl i 

JwWic  officrrt  gmrriUlit, 

puniihrnent  nf,  for  nepiect  of  dulj I 

fcrl«jing  on  property  niChouiri^;  i 
far  lUt^j  dupDHauiiiK  oeeapaat 


Ciibmiiiii  fur  bujing  badi  !■  mt>< 
iiu»«0(hlitci  is  dimwiDB  hudtv  , 


cfflerr'  o/nJi  jwTHlicm*,  juudictiaB^ft 


<^cn,  nhn  beaptUt  tiC  kMiMg. .. 


■adbowcampdlfd.  u-  40 
idenee,  ...  n.  tfS 


tel1inE(bciii,|ntnuhmflalfcc.........  u. 

civinjr  rrnril  for  cnat  of, u. 

in  filth  male  dulricf  i 

compotu  rouneenlh  eot^raw  dittrict.  t. 


nay  Allow  r" 
cIbV  oC  aupivme  court 


[See 

nl.  "1  •w.oflSB,  Ac] 

Oiwnrfapa,  reimfy  o/. 

realj-thini  eniip»i  di>tri«t  : 

i..pe.U«.o 

inntelor  </. 

iseirpomrs  ud  d 


l>nljad)t»o( 

OiuMta^JWi ,  _,™ „—-...  ..  .~, 

Oinmdaia  lalltfrbip,  i^ciiatiBdtBi  <f  i.^ 

n  lU,  lis,  192 

...  powfh  ud  didin..  i.  ISt,  SM  to  SB 
ifultviterreenbiMl.......  1.  m  to  W 

muiLlAGtunDe  of  ul<  r^nfatted..  i.  3G0  to  VB 

imptciion  oTtall i.  M  to  171 

dnlici.  ud  lufoient  (benof.   r.  0^110,271 
prorisiopB  lo  eofnrte  pajneiit .  I   SII  ta  S7 

lopwveol  frwuU,  £c i.  271  to  317 

■>fficerfl  of.vxempt  &i>aiiiiiliti«  and  JOTT  da- 

proeeii  fer  peiEihiu,  hoir  cernd '.  I.  US 

pioceedlan  in  niiu  fetMsattiu x-Vt 

[See  IE!  uf  1^9,  In  mJ.  ui.I 
OMorio,  comlnof, 

10  be  io  RTcntb  Hule  diatriet i.    St 

tDbciBtwesl7^ixthMwnMdi«UM.  i.    * 

'"'•-—  '' — * ttrrn  nfMfJJj  i.  ISl 

«Dpe(TUi>n<<wlKralamMfcfee i.  M 


•atablufaed  la  br  M!(  of  IS38. 

"^OTDl.    lil-l 


ia  lecoad  •enAte  diitriet i.    SI 

toCgmpoieiiKthGoiipTHdlMriet i.    9 

to  111  If  IbTEc  mcmbtin  etrnttttaUr,,,  i.  ISl 

•upervuonof.Trben  Mid  whet*  lo  niMt  I.  HI 


la  eixhih  •enate  i 


Urgo.  towtly  of. 

ID  tilth  lende  diitricl ] 

compoees  tbiitcenth  con^nai  dirtrinti  i 
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CMtego.  eowUy  of, 

toMTefoormembenof  aMtsibly....'!.  152 
flipeiTiaortof,whMi«Bdwhcr«toiQiMt  i.  806 

QtmtgQj  county  qf, 

ia  fifth  teiiBte  dutnot .^ i<    o4 

in  tweDtifith  conmsf  dittrict i.    86 

tohATeoaememDerof  astembly x.  102 

nqpenrifonol^  when  and  wber«  to  meet  i.  806 

inipecton  of  fiih  in i.  100 

inspector  4>fbopi  in i*  100 

{hutttm  codhMion  of,  in  ejeetoMnt,  tbdished 

jce. «.  806 

of  tonants  in  eommoa  and  joint  tennnta  n.  806 

OMl/cnory  aboUahed  in  all  easea,  eiwopt  on  eon* 

victiona  for  treaaon xi.  563,  745 

on  conviction  for  tx«aaoii xi.  744 

proceedinct  for ii.  744 

Judgment,  ita  offoet xi.  744,  745 

OrsnasBna  of  tbb  poon, 

twoinenehtown i.  840 

deetknof x.  840 

ponakr  for  refoaing  to  aerre x.  847 

oath  of  office i.  845 

their  eoflnpenaation x.  866,  028 

their  neeoonta  how  avdited.  Ice. .  x.  865,  627 
their  general  powera  and  dvtiea  in  re- 

apeet  to  the  poor i.  618  to  631 

ih.  in  reapeet  to  Innatiea x.  634  to  636 

ikaatohidiitnaldninkarda....  x.  686,  ii.  52 
xb.  aa  to  binding  oat  poor  ehikbrea  xx.  164,  158 

ib.  aa  to  peraona  held  in  aerfiee xx.  158 

ih.  aatooiaordcriyperaona x.  689 

ikaatobaatarda x.  641  to  666 

to  ane  for  penaltiea  inenrred  bj  beta  and 

wagen x.  662 

ib.  naderexeiaekw x.  661,  6S2 

ib.  nader  aaaie  kw x.  702 

ib.  under  JHW  eoneeming  brokers  ....  x.  709 
ib.  nnder  law  againat  unanthorxaed  bank- 
ing  X.  718 

Moniea  in  handa  of.  [See  net  of  1829,  Tol.  xxi.1 

aotioas  by  and  againat n.  743 

jadgmenta  agninat,  how  collected xx.  474 

fnien  to  be  paid  by  OTeneers ii.  474 

[See  AiperoMort  ofeomUiei.^ 

</UgJhpaya,  to  be  chosen,  &c x.  840,  360 

penalty  for  reluiiiw  to  serre x.  847 

Tacaneiea  in  offioeThow  supplied x.  604 

their  oonapeosation x.  601 

general  powers  and  dnties  x.  601,  609  to  612 

Oytr  and  tenninar,  courts  of xx.  204 

when  hdd  br  special  commissioD,  oath  of 

eaaiinissioDera xx.  748 

nay  be  opened  by  circuit  judge  for  special 

purposes xx.  748 

Pystervoy,  special  powers  of  inhabitants  of  i.  868 

PAMTBER8,  proTiaiona  for  destroying  x.  861, 

IVmri  and  bookt,  deUrery  of  by  officers  to 

their  Bueeessori x.  121,  249 

pffodnctioB  cf,  when  eoaspeUed  by  su- 
preme court XX. 

FardsMM,  power  of /^remor  to  grant x.  163 

ellect  of  on  conjugal  righta xx.  139 

asay  pairdon  on  condition xi.  745 

irhen  granted  to  persons  eonricted  of 
crimes  pualahable  with  death  on  con- 
dition of  iflBprxsoment xx.  766 

fmrmta  and  ddUrtn^  bound  to  support  each 

other .:.. X.  614 

mother  n^ien  to  hare  custody  of  child  u.  148 
habeas  corpus  for  children  m  custody  of 

Shakers n.  149 

dilldren  how  diapoaed  of  in  cases  of  di- 
vorce     XX.  143 

JSdIans  may  dispose  of  custody  of  xninor 

children n.  154 

when  to  be  guardiaaa  of  infimta  owning 
Jafed !7x:718 


foAertf 

when  legacy  to  child  may  be  paid  ••.  U. 
whentoeonaenttobiudinKeutefehild  ti. 


01 
_  154 

CUT  bastard  d&Ud,  their  iif^lity x.  641 

[See  ChUd  and  CM^ifroi.] 

PiiaTiTioir,  qftandtj 

who  mar  apply  for  and  to  what  eouita  xx.  317 
proceedings  where  there  are  minors.  •  u.  817 

petition  and  senrice  thereof. .  ^ xx.  818 

who  to  be  parties ix.  818 

notice  of  application,  &c. .  ix.  tt9 

rule  to  appear  and  answer xx.  819 

who  may  defend • ix.  819 

plea,  replication,  and  iasues xx.  820 

trhd,  new  parties,  kc xx.  820 

proof  of  title,  Itc xx.  gl 

commissioners  to  make  partxtioa ix.  wl 

partition  how  made h.  822 

report  of  commissioners xx.  ^B 

proceedings  and  judnnent  on.  ix.  828,  888 

persons  and  cases  not  aliected xx.  U| 

sale  of  premises,  or  of  part ***  m 

search  tor  incnmbrances,  Itc . . . .  xx.  884,  885 

dower  and  otiier  IHe  estates it.  881,  826 

mode  of  sale;  report xx.  826,  07 

comFeyances,  8cc •    "•  887 

costs  and  expenses xi.  827,  828,  ^9 

distribution  of  proceeds xi.  827 

inrestments  how  made,  &o n.  886,  Wf 

remoTal  of  proceedings  into  sup.  cooft  n.    827 

writs  of  error  and  proceedings xi.  827 

powers  and  procecdmgs  of  ehoMorf  In  ma- 
king partition tx. 

sales  by  masters n. 

effect  of  decree >x. 

appeal,  by  whom  brought,  fcc n.  880 

in  partition  of  t'l^^to*  estates...  xx.  880,  881 

ib.  ofestetesof  hmoNcs ».  831 

partition  where  the  state  is  faiterested.  x.  207 

n.  881,  888 

prorision  as  to  claims  barred  by  ataftstet  n.  888 

and  aa  to  pending  proceedings n.  818 

Parfners,  petitions  by,  under  insolrentlaWi  xx.  86 

of  judges XX.  98 

of  supreme  court  commissioners xx.  8B1 

PartnershioBj  limited,  when  and  how  formed, 

&c X.  768 

Porfru^es,  presexration  of x.  708 

Pavment,  {uea  of,  in  certain  cases xx.  858 

Psd/crs 1.875 

[See  HaiDktn  andpedlen.} 
Ptact,  Hit,  officers  authoriaed  to  keep. . ..  u.  704 
9urttiu  qf,  what  officers  authorised  to  re* 

quire xx.  704 

in  what  cases  may  be  required  .  •  u.  70^  706 

in  no  others  than  as  presciibed u.  706 

proceedings  to  obtain n.  704 

committing  perty  accused u.  704 

dischaigiiui;  on  reco^cance •  n.  704 

when  and  bow  forfeited xx.  705 

proceedings  on  appeataace  of  party. .  ix.  706 
forfeiting  recognisance,  action  on. .  •  •  u.  705 
when  may  be  required  on  coarietioaa  for 

offences •  n.  ^87 

not  in  caaes  of  libel xr.  738 

PenmliitB  and  /wfriham,  form  at  emeatf oaa 

for  in  certain  cases n.  251 

time  of  commenciw  actions  Ibr  . .  •  n.  897, 800 
monies  coUeeted  (or,  by  attotnej  gieial, 

to  be  paid  into  treasury x.  181 

actions  for n.  480 

endorsement  on  pmess  therein ..  •  xx.  481, 488 

mode  of  declaring  in n.  881, 888, 488 

other  pleadings  imd  evidenoe  hi it.  488 

judgnient  wmu  precise  peadtyaot  apeel- 

fied It.  488 

suits  for  such  as  are  xnoimd  on  liren. 

Ice. flk  481 

aetiona  iqr,  by  diatriot  attoraiea  and  polflia 
II  offieeia »»mr 
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a  amdfirfiititra, 
_   jtulii  of  torn  to  wUek  pemtUcc  be- 
loBK,  BOt  duqtiaUfi*d  u  jiu«n  or  trit- 

i^url  atlm,  iaipeeton  of i.  SB,  11-^  titi,  S70 

PEOPLE,    ALL  ^t^HOaiTI-    SIMITID    rBOl 


ra  oT  Kll  ludi  in  th* 


nDrmelioBiinravi 


ptultici  ud  forftituR*. . 


uid  Mt  ot  1S2I,  U  loi.  II 
oorytniiiu,  relwruHl  iniipiul  of 
imnuion  for  Uieir  'uug 


nollubic  for  ctwli.. 

when  uul  how  dcpriifd  of  pii 
luaifli  nfland,  lumBuy  pticai 


li  ^incil. 


(Ulmmtinn  oi 


Biluiptiu  to  iudaoc  wituci  to  pcrjnre 
Ptritutt  nuaniiir  nf  the  lenn  la  ciiminal  CB- 


Pn-nnml  pn^irrts,  tide  In,  in  rcrtain  euei 

i>.iif  mum,  (boliihtd i 

i'e;  tioaing,  rigbt  of,  teeuml i 

i'iiott I.  flS,  11J,42T 

[See  JVta-Vork,  cilg  and  aninty  of.J 

rhtaimU,  preiervUion  of i 

Phytic  and  iiirgwy,  refulidoni  coDceniiDj 
pnetlce  oT, ,, 

Dopcnnnto  pnctiie  withoat  Ijceue...,  i. 

djij  of  penoni  eoibipefmm  other  tlatu  i, 

cerlun  diplnmu  and  dcfreei  not  to  coiifei 
riglit  of  pnrliitng i, 

penoDi  aBdtT2I  not  to  pnctiic i. 

nilrietionjM  tofiieuHieiiofDKticiae. ...  i. 
Phfliinani,  to  become  memben  ofintdicd  lo- 


chupi  inlDit,  for  miieonduct i.  452,  463 

nroctedinM  tberton i,  432,  4£3 

who  cDtiiled  In  lleenae  M i.  458,454 

who  entitled  lo  pnciltc  m i    '" 

kiUiag   bj^  idnilnliirring   medicine,     ki 

lulniiDulcring,  Jce.  while  intoxiuled...  ii 
P-atttbargli,  (npnne  coort  commiaiiaiiec  in 
P:.sADina  in  ftriimat  adUmi u 


in  pn>cecdi>p  to  dMumln*  ebim*  t 


iB  emui  of  cfionarti . . 


dijitoiy  nleu  to  b«  urored ii.  ' 

fbrdin  pleu  how  Incd ii,  ' 

Pltiftt.  iDlereil  nf  boiler  in,  nuj  ba  mU  u- 

derciecnlioB n.  J 

Ffumb-hlaixt,  reded  to  United  Stnlei  i 

i'nusH,  kdniDiitanng  witliintmltokill.  ii.  ( 
iBii^>gwithfMcl,witkiat«nt,*c....  u.  e 


In  ouei  nf  forcible  eutrici  «•!  4(1 
in  CUM  of  land  being  dntrtad  bj 
dntjr arjnilioMi  proecedingi..... 


w  of  dcfindul  holdins  real « 


iJlidiTit,  ud  proeecdug* 

affect  of  wunnt  on  leuea.  He... 
■Ujiing  mmnt  im  eeitaia  caaoi . . 
enili  tu  be  reeoTcred  bj  pmaiUnf 
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•xacutioni,  and  dntiei  of  officen  thenon  11.  868 

•gaiiut  propertY •••..  11.  866 

ievy  and  sale  oipenonal  property  xi.  866, 867 
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proeeedings  against  joint  dtbion u.  877 

on  bonds  for  perfonnanee  of  coTenaats  11.  378 
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mparUaUar  aetumi, 

ejectment u.  802,888 

•oita  to  compel  determination  of  olaims  to 

land IX.  812,  839 

partition  xx.  816,  839 

aaisance h.  u.  882^888 

waste IX.  833 

trespass u.  888,839 

account 11.  839,386 

sepleTin ix*  622 

actions  in  &Tor  of  the  state u.  662 

in  iioil  aeHani  generaU^^ 

abatement  of  suits  by  death,  fce xx.  886 

jBeTiralof  snita,  Im xx-  886 
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state 11.883 

proeeediagi  to  perpetoate  testimony .  xi.  898 
compelling  attendance  of  witnesses. .  11.  400 

trial  6f  issues ^ xx.  409 

notice  and  other  proceedings  preparatoiy 

to XX.  400 

ntnm  and  summoning  of  joron •  xx.  410 

ap«eialjurie8 xx.  418 

trial  and  its  incidents u.  419 

amendi4g  pleadings  and  proceedings,  xx.  424 

•nggeaCioiis ..  xx.  653 

Imprisonment  on  ciril  process xx.  427 

admittixilg  to  liberties  of  jails 11.  481 

taxation  of  eoeU 11.  652 

▼arioBs  special  piOTisioas  as  to  the  prac- 
tice in  ciril  cases 11.660 

in  tpfcial  coses, 

sails  by  poor  penona xx.  444 

proceedings  by  and  against  infants.  •  •  ii.  446 

by  and  against  execntors,  &c. . . .  11.  447 

heirs,  deyisees,  legatees.  Im.  ii.  460 

corporations  in  courts  01  law.  xi.  457 

ib.  m  courts  of  equity 11.  461 

agClnst  towns,  counties,  and  other  bo- 
dies or  officers  haying  corporate  pow- 
ers  XX.  473 

against  sheiUb.  and  other  officers,  on 
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nations  for  penalties  and  forfeitures  .    xi.  480 
proceedings  for  admeasurement  of  dow- 
er  xx.  488 

for  eoUectkm  of  demands  ag^idnst  ships 

andTesseb u.  492 

for  recorery  of  rent :...    11.  600 

ef  possession  of  demised  prenuses  xi.  606 

forcible  eatriee  and  detainers xi.  607 

•ummary  proceedings  to  reoorer  land  in 

other  cases xx.  611 

in  distraining  cattle,  &c 11.  617 

in  profifedinM  as  for  contempts  to  enforce 

oitU  remeoies,  &e 11.  634 

•pon  suggeations 11.  668 

«pon  arbitrations,  &c ix.  640 

in  tha  foreclosure  of  mortpigea  1^  adrer- 

tiscmeat 11.  546 

npon  writs  of  Meat  eorpug 11.  669 

npon  writs  of  sort  ibctos  11.  876 

ipon  Infoimationa  In  nature  of  fuo  toor- 

ronlo,  8tc 11.  681 

9mwdiMo(mandawnuandpr€kibiiUm  u.  686 

M  the  writ  ad  qnod  damnum xi.  568 

OBwrilt^srror rx.  690 
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PracUee, 

onappoabfoom  court  of  ehaaccffy n.  €04 

firom  sunogatea'  courts ix.  68,  66,  608 

from circuE judges....  11.  62,  66,  608  to  611 
fromdo.  asTice-chancdlors.....  11.  168^  1T9 

from  courts  oi  common  pleas xx.  68,  611 

from  justices  of  the  peace xi.  2E7 

in  crimuuU  eases xx.  708 

preTcntion  of  offences u.  703 

arrest  and  examination xx.  706 

trials  before  special  sessions xx.  711 

certioraris  to  those  courts xx.  717 

indictment  and  proceeding  to  trial. . .  u.  720 

trials,  bills  of  exception,  «c xx.  728 

judjgments,  &c ix.  787 

writs  of  error  and  certiorari 11.  789 

special  proceedings,   coroners'  ingaest. 
Ttc.... :. 11.7421,746 

Frtcept  for  juries,  to  be  issued  by  distriet  at- 

tomies n.  206 

President  attdviee-prtndent,  electors  of,  how 

chosen x.  127,145 

(See  act  of  1829,  in  toL  xu.  which  directs 
choice  by  general  ticket.] 

proceedbgs  of  electors x.  147 

fVesuff^tsonof  Mymentfromlapae  of  time  xx.  800 

of  death  in  certain  cases x.  749 

[See  frtdenee.l 

Pressed  hav,  packing  and  sale  of. i.  578 
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fraud   u.  676 

Pretended  titles  to  Umd,  buying,  iic 11.  691 
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PrUst X.  286,  £6,  606  u.  189 

[See  Minister  i^thegospet.] 
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Principals  tn  second  degree,  in  felonies^  how 

punished 11.  687 
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duel,  Im.  punishment  of xx.  694 
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county  frisons n.  754 

[See  County  prisons  and  /oj/f.] 
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[See  State  misons.1 

prorisions  concemiiu^  aO  prisons 11.  778 
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brought  up II.  774,  &c. 
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how  kept  and  imprisoned xx.  876, 427 

when  to  be  admitted  to  liberties  of  jaila.  xx.  438 
escapes  of,  and  liability  oi  aheriib  for. .  ix.  437 

declarations  against xx.  860 

when  to  be  charged  in  execution. ......  it.  666 

habeas  corpus  to  testify xx.  666 

when  brought  up  on  habeas  corpus,  to  be  re- 

tnmedto  same  jail xi.  669 
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proceedings  to  arrest  on  criminal  ekargu 
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when  arrested,  before  what  magistrate  to  be 

brought XX.  707, 7CB 

examination  of xx.  708 
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'•^1S:;ir,'.":::::::;:;:.::::::.'.':i" 

M  Albuir.  TroT  ud  UudMa >•  448 


\g  tmlictiH 


ipuit  COAI^TDU  <Ji*tficl' - ''     8fi 

to  lu>i«  ooe  nunbcr  of  uaemblf '■  161 

•■pcrvuon  of,  »hciiu<lirl>cret«m»ti.  Sttf 

lokU  of  hupHl  meuura  is,  dcfinid i<  611 

orerieenorbighiirajtiD t.VD,iBfi 

b(cf  and  pork,  ttfuiltia^  u^  >u ■■  (MS 


-aifniihint  town  deck  <£  to  record  Buiki 

^^^tuntwc !?. 1.  699.700 

Cnf-mii,  ioralid  nlei  far,  bow  cucallcd  i-  166 


o*i«i  whoD  Co  be  filed  . . 

pnwfsdiofli  «i 

boldiag  liniiLI  for  murp 


coiBiieldc 
nl  ponotu  eUlinii 

_,__„_, !o«lt  how  oolUotsd 

pow«i  of  chuncerj'  on  jndginei 

BOpivfl  c^  BDch  judgBflati  lo  bi 
•«er<(wy  nfiuHikc 


fice... 


t&MT> 


public  officsrt 

CwewtJlrethl 

dnwing  •!■£■• 

bitcd 

4t0)in|rferfDOBey, 

eoaliacli  oii  u^.^-.. 
SKB«r  pud  (urehani 

A^pf,  aiflercDtitindi  of 


prohibited I.  fl 

lur,TOTd I.  a 

ee>  Buy  be  reeofBred 


^pmprrfir,  ad  conCBmi^ 
enjojiaut  kibd  trammni 

penou  Mpiibla  of  hoUinr, 
cJMel  thereio,  uton  ud 


7H.718,7«jJ. 


btle  bf  deriie. 
b  J  jiidiciil » 


Le  pin,  Bifk-Hartrar  i.  100,  IIS 


say  be  declared  ncant  bj  p 

prooeedingi  uainil  carpont 
[See  Caiwraliofu.] 
RKtiving  profirt]/  bj  MMtlj  penoB 

lied,  knowingly 


■toJen,kDo<i'intHy..T ti.  ABO 

coDTictioo  for,  maT  be  hid  without  BOB- 

Ticling  principal. H.  flW 

I.  _h.t  >™ni™  „i— be  tri«d II.  7J8 

y  diiiatemd,  k»vw- 


I  la  h*  kkn  ta 


to  beti^ed  ia  ii]oihaj-ea*ej.-*>.< 

how  eitmte  J .,....,       . ,  *  •  < 

■aiti  thereon,  judgmetrt  and  uae«ti 
powcri  of  cofuoon  iJeai  to  limit  > . 
piwieedingi  lor  thai  pntpOM  .... 
JUeognitanctt  ofioUnata, 


•  ■nrety. n.  71 

lo  be  CCTtibd  to  emut n.  "Nt,  Ti 

aln  when  Inken  by  deik  of  eoBft. ...  n .  T 
RMcordtrM  ofcUiMt^  how  appointed,  fce.  i.  9Jt  V 


ir  authority  a*  lo  beg^arm,  tit 
J  to  prafane  carving  and  dwei 
b.  proof,  &c.  of  deeds 


pndin^and  inK^reot 

c.  n.  8,  17,  ! 

Lizalion  of  marriavea.       ri.  13 
if  forei^e  entiy  and  detnio- 


A.  In  TemoTiD;  tenaj^li. 
jb.  la  require  wretlei  of  It 
ib.  in  the  arnit  of  affeaden 


tcordt,  paprn  G 
of  ^udgmenli 

edmptiim  oflmdi  aold  under 


sold  for  taiet 

tM  under  jodgmeotf 

tfirta,  nhcn  and  bow  to  b« 

couta  of  law  • 

proeeedinEi  tiieniipoD  . .  .. 

^■inncOoTUf^faccouni  . 

1b.iBI 


u.a8i 


840 


GENERAL  INDEX 


BUBtHri  how  >)ipiiiaied,«e-...  i. 

nOicBn,  ud  thnr  datiu 

MMtiaiP. 'iMn  10  Im  taeUt  Ac 

l^rJuri  and  ipanli  lo 

Bif  coafcr  dcgrK' !  their  tffErt.  i. 
pawan  in  caai^i  nf  raeaneiM  in  col 


ib.  ia  raipcBt  lu  litcratura  Tiud .  i 

ib.  ia  fouadatioD  of  acadcmict . . . 

ib-  of  LABcaitcfiaa  or  KicGt  ichCK 

rcporli  to  be  mada  to 


nttati 


klitlfr  of  cily  and  eoant*  of  Ntw-Voik, 
bowehoiu.fcc 1.97,11^117,1! 

«kcrcloRiidB I.  I< 

to  act  uilil  luocciiar  ii  qiuili6ed i.  I 

rMJnatioa  of i.  I 

maj  be  mnnved  nn  Chanel i.  1 

proceediopnaiuchcfiarni...  i.  IZB,  I: 
vacancy  ia  office  when  ^cd  bj  gOTtnm, 

wbcB  by  dection i.  1 


;■  dkaneiry,  hoar  appoialad,  fce.  i.  9 

les,  lai,  t 

Owen  aod  dutiei  ii.  ITU,  IH,  ITV^  K 


»«3 1829,' vol.  III.] 
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reiiguatioa  of,  and  Tacaaeiu  in  llteii 

fiJT. 1.1. 

RgfHtmt  may  be  gnatad  b] 
of  codTicla  nndcr  aeatan 
begiaBicd  brjmlgeaarcoart*  .... 

how  and  when  briharin,  fce 

pnct«ding(  Ibr  that  poipaae ii.  61 

Hf^oactfa  ia  print  or  written,  fbr  act  S|ht: 

Rtteiu  of  pniperfy  detained,  penaltT  for. . 
Kaignation  of  pablio  oScen  to  when  ta 
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aadbrini  certain  prrniiiewi  laninrt  Iki 
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JfUvenai  of  jvdgmentf  ....  ii.  296,  889,  691,  740 

[See  Error.} 

ofdeereee ii.  605 

[See  AppeeiU.] 

HtMrtum  defined 1.723 

[See  Future  uUUet.'] 
Rntrtioner  and  remainderman  i.  749, 750,  iz.  312, 

322,389,348,5(^1 
[See  Remaindtrman  and  revereioner.} 
SUvised  StahUeMS  general  diyiuon  of,  dediir- 

ed,&c II.  777 

time  when  thej  •everallv  take  effect. ...  ii.  777 
oonatruction  of  term  "Jawi  now  in  force" 

in II.  77a 

of  Urmt "  heretofore*'  and  **  hereafter"  ii.  778 

of  plural  words,  &,c ix.  77S 

ofrepu|i;nantproTiiion« ii.  778 

how  certified  and  publuhed xi.  778 

[For  certain  other  rulev  of  conitruction,  see 

the  general  repealing  act  ii.  779,  780 

and  2«o  in  thii  Index  Definition  qjf,eer' 

tain  terme,  ^c] 

Revival  of  judgment  rendered   in  juitice'i 

court II.  248^ 

in  other  courts ii.  576 

[See  Scire  fadae.} 

ofsuiUatlaw ix.  115,  8S6 

[See  Abatement.} 
of  suits  in  cluuicery xi.  181 

BsTocATioiv,  conTeyancet  with  power  vi, 

whenvoid,  &c ix.  184 

qfufiil,  how  to  be  made ix.  64 

bymarriage  and  birth  of  issue n.  64 

of  will  of  unmarried  women xi.  64 

bond,  &e.  to  convey  property  derised, 

not  a  revocation ix.  64 

incumbrance,  lie.  not  a  reToeation. ..  xx.  64 

convejrence,  &c.  when  to  be ix.  €5 

prorrisions  of  revised  statutes  concerning, 

to  what  wills  to  apply ix.  68 

of  «ro6ale xx*  62 

of  letters  testamentary,  lie xi.  85 

Revoking  tubmieeion  to  arbitration,  action  for, 

&c "•    644 

iiidUand,  inspector  of  fish  at  ...  i.  100,  114,  115 

his  duties,  &c x.  561,  570 

JUthmond,  county  qf,  in  first  senate  district  i.    84 

in  second  congress  district x.    85 

to  have  one  member  of  assembly x.  151 

supervisors  of,  when  and  where  to  meet  x.  966 

wreckmasters  in x.  100 

measurers  in i.  862 

load  of  heaped  measure  in,  defined. . . .  i.  611 

overseers  of  hi^ways  in i.  840, 860 

expenses  of  tryioj;  certain  persons  eharg- 

ed  with  crime  lo x.  886 

[and  see,  also,  on  this  subject,  act  of  1829, 
in  vol.  XIX. J 

iligfttt  of  inhabitants  of  the  state i.    92 

Rivera  aand  lakett  navigation  of i.  683 

Roeidt  kw  of,  and  relation  of  ttiges i.  095 

Roadi^  public  and  pnvate,  bow  hud  out. . .  i.  512 

JioMefy  in  Um  first  degree if.  677 

in  tne  second  deforce u.  678 

punishment  of  different  degrees n.  678 

attempt  by  threatening  letters ii.  018 

iloeUttar,  town  of,  trustees  to  be  elected  in  x.  860 
Ro€keMtir,  village  of,  inspector  of  sole  leather 

at r.    90 

RDdUand  county,  in  second  senate  district*  i.    84 

an  second  congress  district x.    86 

to  huave  one  member  of  assembly i.  161 

•upervisors  of,  when  and  where  to  meet  i.  806 
penalty  for  ferrying  without  license  does 

not  extend  to i.  i.  527 

elak*lioAcein i.  S70 

ilMie,  land  at,  ceded  to  United  States r.    74 

RouM^  Pomtt  had  at,  ceded  to  U.  States,  f.    76 

/M^pcde  or  perch i.  007 

i^  ftndard  weight  of r.  Oil 


SAGG-HARBOR, 

inspector  of  sole  leatherat t.    90 

state  pier  at i.  215 

receiver  of  profits  of  pier  hew  appointed, 

&c I.  100,  114,  115 

his  duties,  &<v i.  215 

j$t  Lxaortnce,  county  of, 

in  fourth  senate  district i.    84 

in  twentieth  congress  district i.    86 

to  have  two  members  of  assembly i.  152 

supervisors  of,  where  and  when  to  meet  z.  866 

may  allow  certain  bounties  in i.  706 

supreme  court  commissioner  in i.    96 

Salaries  of  certain  public  officers 1. 190,  191 

when  payable,  «c i.  191 

[bee  act  of  1829,  in  vol.  iii.] 

Sale  of  goods  and  chattds  under  execution  or 

decree xi.  183,  866 

of  lands  under  same ii.  188,  828,  867 

ofproperty  of  deceubed  persons  ..  ii.  87,  100 
of  mortgaged  premises,  under  decree .  ii.  191 
ib.  pursuant  to  advertisement .  x.  ffll,  ii.  547 
of  personal  property,  contracts  for,  when 

void II.  136 

delivery  and  possession  when  necessary  ii.  136 

atauction i.  528.  ii.  136 

of  unappropriated  lands i.  200 

of  land  for  taxes i.  407 

Saiina,  salt  springs  at i.  266,  267,  256 

Salmon, not  to  be  taken  at  certain  timea. • .  i.  687 
inspection  of i.  551 

Salt  Springs,  at  Onondaga, 

officers  of i.  96,  ll'L116,  26t 

regulations  concerning i.  262  to  279 

[See  Salt  eprtnge,  and  vol.  iix.  act  of  1829.] 

at  Montezuma, 

superintendent  of i.  98, 114, 116^  280 

regulations  concerning 1.280 

Sandra  point,  land  at,  ceded  to  U.  States. .  i.    68 

Saratoga,  county  qf, 

in  fourth  senate  district i.    84 

composes  seventeenth  congress  district  i.  85 
to  have  three  members  of  assembly ....  i.  161 
supervisors  of,  when  and  where  to  meet  i.  866 

poor  in,  a  county  charn i.  ^0 

nshing  at  Sarato|pt  or  Fort-MlUer  (kUs  i.  6^ 

Sdtenectaay,  city  qf,  justices  in i.    97 

inspectors  of  sole-leather  in i.    90 

elections  in,  to  be  by  wards i.  129 

duty  of  clerk  of,  as  to  assessors  and  col- 
lectors   1.  418 

school  monies  in i.  494 

[Varied  fay  act  of  1829,  vol.  ui.] 

duty  of  overseers  of  the  poor  in I.  688 

mayor  of,  may  grant  licenses  to  sell  lotte- 
rytickets i.  06i 

Schene^adv,  county  t^, 

in  thiro  senate  district z.    84 

in  twelfth  congress  district i.    86 

to  have  one  member  of  aesenably i.  151 

supervisors  of,  when  and  where  to  meet  i.  800 

poor  in,  to  be  a  county  charge,  Ute x.  620 

militia  in i.  836 

certain  leases  in,  need  not  be  recorded  .  x.  768 

SeAMoriCjCoimtyq/;  in  third  senate  district  I.    84 

in  twelfth  congress  district i.    86 

to  have  two  members  erf  assembly i.  161 

supervisors  of,  where  and  when  to  meet  i.'  866 

5ldkoo/4iM<ric<s,  formation  of,  &e. i.  470 

trustees  of,  aetioos  by  and  against. ...  ii.  478 
recoveries  against,  how  collected.,  ii.  470 
[See  Common  ackooUA 

AsAoo/yiimf,  state i.  190,  400^  408 

(See  also  act  of  1828,  in  vd.  ui.] 
Lewiston i.  499 

SekooUtCommon i.  406 

[See  Cowtmon  eekoole.] 

Schooli,  lAxneaatarittn,  or  telect,  fimndatiOB  of, 

ht 1.  404 

SSdbrooii, feaa of  follactor fa i.  48S 


VOL.  II. 


106 


an 


Stirt  fartat,  mat  ft,  Hw  ci 

in  jadcmatMbuUnljboBd t. 

to  nTiraaiHlfantiiifl*  aiuU,  fcc u. 

«ilhi>  wiiM  UBM  to  b«  bniagbt n. 

■til  Dr.nguulUa*!!))  €if  nucatata..  n. 
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thtrtm ri.  67T, 
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vriu  gfamSljibow  utattdtnd  Hncd  ti. 

cBUriDK  defewiiuit'i  ■pptuwie* u. 

praucdiap  whcB   deItad*Bt  cuHit  ba 


GENERAL  INDEX. 


lordeiij  perMMH  II.  746 


d  paper)  u  haod*  el  public 


ill  cudUUi  II.  746 
in  Uu  DicU.  11.  146 
lUd II.  746 

or,  ia  diSerwit 
II.  ABB,  700 


le  (rffenec,  wbu  it  auij  ba 


11.701 

11.702 

I.  96,  105,  119 


SxcKiTxnx  or  itit  . 

hoir  appointed,  &c i.  96,  IW 

'     oalh  of  officB  where  filed.  '  — 

bin  seninl  potren  and  di 

■iu;adTiuniiter  nalhoTnf 

udtBrtaid  other  oalhi 

pewcriud  dnlin  u  iBch...  i. 


a  tnuteeuf  ifoic/tbrory ,. 
powen  and  dutiea  a*  id 

to  be  (nperinteBdent  of  to 
powers  and  dotiai . . .  i 
tt).  aitDdeafand  dumb. 

Id  be  eealeraf  M^^Ui 


I.  216 


aaiBcli.. 

k7pi....;': 


hia  feet  of  office 

to  be  acGoonled  for  . . 


c  U  laOcn  paUM  be^ 


report!  relaliTe  ta  tlw  wcr.  ^ . .  i.  "sSl 

CiutodjofiCalifaU ,; 

ntperwilfM  of  oinl  oSan  .  i. 

[See  aUo  toI.  iu.  act*  of  1818,  Jlc.I 
ifn^r  wcrvtory,  bowappoiatad -i. 

cTeaipt6main)liUuTdatr''!!!!!!!"|  / 

clerk  of  cnBraiuiDBcn  o^  bad^vlBee      i 

fail  Ktaeial  pmnn  aad  dolia ....  i.  KS, 

SicuHlia,  when  ittmei  (nadnleDt,  Ac  i. 

^e«  .  "^   " 

StifmnT^tr,  auiniDK  in,  oai 
Ibrfeitiina  hi,  aMi^wd 
Sdliiig  calami  penou 


...  I.  9^ISI 
....  lOtUI 
.  I.  lQ2,ia 


eatb  of  office  , 

reiipution.. ,.  ig 


I.  ss,ie 

I.  102,151 


being  jsrtiees,  not  o 
Bi  amgnu,  eleetioD  ol 
I  organizalion  of 


ef(r*  (/toe,  how  appolnlii'iiiV, ■,'.■■   v.  V  116 

lopTebonda ,'155 

toprepanindeiettojoanul.,  &e i.  ]» 

buduticiinrBlntKialaBaiaiiiaUoB  orn- 
moral  of  oflicari ,    117  tja 

'"■"^'^S*'*'^  -«»  ">»^»  fci  ap. 

poinled,  fce \   jgg 

«en  to  act  «»goT«n>or..,, ..'."".' I,'.'  i'  \ta 
majadDinuteroatbofotGee..  i   1I9 

dnUeBmrelalioBtoliManrw'.biid!;'  1!  IH 
inote  dittruti,  Hate  divided  into  ... .  i.    M 

when  and  bow  altered,  kc  ,     S4 


la  tweatr-iixth  eoagreu  diitnct .  1. 

to  bare  iwo  member*  of  aaacaiblT  i 

.qMrTi.or.  rf,  when  and  whera  ii,  i^i  /. 
(nail  for  eichealed  landa  in  ■ 
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torerron i.  BT,  109,  ii.  1 

Btrgfont-at'ortiu  of  lente  ud  uicmblj,  bDw 

■ppoinled,  ftc i    EI9,  1 

SuitiTi,  bonsd  b;  indfntorc,  tec.  ii.  1S4,  1 

puuh;  foraclliiig  liqaorto i.  ( 

for  reeciniig  proputj  {rom,  for  liqoot 


•old  to 
•nbeulcnu 


t  bj . . 


£hKr.?. 


wbcD  lobe  booadout  br  onnecn..<  !!■  it 

Inding  vith,  prohibilcd ii.  II 

pcnaltj  fer harboripi; ii.  It 

irhiD  cminmBU   from  other  aUle*  nu* 

brioE  Biem  inio  mil  MM* I.  61 

danlionofierTiceiBiuchcue 61 

peoillj  forieDdiogonlorMMa 1.61 

"them .'..""^ *'i.  61 

othcc  proTuioni  ippliubleto  n.  1IS8,  i.  6S 


Stt-off,  in  wliM  cuei  lUoved 

muit  be  pleaded,  or  notice  girea. . . 

notice  of,  iriUi  what  plea 

JHdgoient  when  aei-t^ia  equal  to  c 


len  more  than  pUinlifT 'a  debt ii.  ! 

I  like  proviaiona  ru  toaet-ofli  injiuti' 


to  nttaad  tenu  held  b;  duBCcUar  or  rtc*- 

pewen  when  lo  nttending ii.  ITS 

to  attend  tenoa  ofaapreme  eoort  . .  h-,.  »■  197 

tend  conrti ii.  3SB 

precept  to,  for  oyer  uid  terminer ii.  S06 

procbmation  thereupnn ii.  SOS 

to  obejprofleta,  frc.  «  lurroolei ii.  22S 

0  hare  cuatody  Dfjaila,  &e.  i.  380,  n.  eS,  7H 
—  -— ' — I  in  ciril  caua...  ii.  4&  lo  438 


o  take  ehargB  of  . 


I...   II.  «&(o 

11.  tsCtw, 

lolTent  dvbUr*  lAra 


in  aetticment  of  ealalet  ot  abacoodiag  ud 

iniol lent  debtor! ii.     4 

ScU/tmnli  how  gained  by  puipcn i.  6J 

queationacnnceininc,  how  decided  I.  622,6! 
Stvaing  produce  from  uie  toil  with  intuit  to 


rrora  loil,  miUcioiuIy ii 

from  frtphold,  and  cariyiugiwaT  . ...  ii' 

BSaktrt,  coUeclion  oreonusuUtiontroin..  i 

children  detained  by,  how  bronghl  up  oi 


oath  of  office  where  Gle^  &e... 


Biaj  b«  nmovid  od  chargsa 

charge!  how  inquired  into,  Ice 

when  removed  fornoD-pajmotl  of  moi 


when  coroner  to  be  deiij^aled  to 

il(Bd,Mulhow  

when  lune  olber  peraon  v 

andbow >.  o^ 

proeeciUnjca  on  election  ot  appointmenl  of 

oeir  aberiff ii.  4: 

not  to  pnctice  aa  coniueUor,  &c i.  K 

Bamei  of,  lo  be  mured  in  office  of  aecrdary 


isipl  Ii 


lO  of,  to  be  p> 
ID  nulilary  iatf.  ■ 


renew  l>ondl,Jtc I.  STB,  7 

and  aoSicitncj  thereof i.  3TIS  S 

,.       I  under  ahcriff IT 

nay  appoint  de put ica i.  b' 

uoSoer  oftbaeaartcf  ohuoor ti.  1' 


■"S'S"' 


to  keep  an  office  Ibraerrlee  ofp^en...  u.  SS6 
whenpapera  majbeaernd  oa  eooatj  eleilt 

for  him u.  2S6 

Bol  ta  hold  eeiBta  eicept  <■  iPMill  wiiti, 

boBdata,not  aBthDrii*dbjlaT,*aid...  ii-  186 
Malgnnient  oT  bond*  taken  bj-  him,  in  cue 

orTacanCT  in  hi*  office II.  390 

aetiona  aga&ut,  for  eicapei,  to  be  bron^t 

withfii  one  year Tii.  SM 

other  actiODiwitliintbrte  jean  ..  ..  n.  186 
hia  dutfin  eiecalioD  of  capiaa  ii.  M8,  SSOl  <K 

majrpnt  In  bail  forhia  own  indemaitj..  n.  Stf 
hia  remed J  therenpon  ...............  n.  MB 

proceedinga  againtt,  when  brooght  Dp  oa  al- 
io be  atajed  on  coafeaaing  jodgBOl. .  n.  890 

eiecntion  when  to  itrae,  fee ii.  SU 

remedjon  hia  bond. .-.-,,,...  n.  800 

to  endone  on  eieeutioBa,  time  afno^pt  ii.  964 

hia  aulhoritj  upon  cieentiona  igalaal  pn>- 

pertj II.  S6B 

ib.  leTT  on  aale  otperaonalpropettT--  n-  808 

ib.KaJeatate.... u.  888,  Sffl 

ib.  cerlificalaiof  ol* ii.  3fO 

ib.  redemption  ofland  aold . . . .  ii.  >n  to  ST8 
ib.  conveynnac  theieoT ii.  878,  874 

dnij  «poB  warrant  againal  p< 
tingwaitethenOB 

neither  he  Bor  depitlj  In  porchate  m 

eieculiona  a^nil,  how  dir«led,  Ac., 
duly,  Ac.  on  cieeal'—      -■     ' 


dnij  of,  in  Ifae  inpriionment  of  penona  ar- 
retted on  civil  pmceia "    JW  tn  * 

libertiea  of  jaila  and  admilt 


Ung  pruonera 
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eaeapeiandliabilitiaiorihcrifft  Ibereforii. 

duty  of,  in  raapect  to  pertou  xuMidared 

by  bail .■.88I 

onexeCBtiona  againit  defeodanl......  ii.  Sd2 

notio  reeciTc  pay  rrom  pritonert  fbroettain 

•rtielea u,  4M 

Dorrewardi  InrwaitJDg ii.  4!8 

Dor  rent  for  cbamben,  kt u.  427 

duliei  of,  in  ejiecntinfr  [iroeeiia  geneiallj  ti 


a  of  IS 


lol.  : 


Wayne,  Yaiei,  tileiUica,  be. 

powert  and  dntiei,  when  the  e: 

proceaa  ii  reiiiled 

power  of  (he  eounly  

pmccediDKa  agaimt  reaiatera  , 


eaUbliihlag 
udauna,  lo 
ice,  Cajw, 
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procMdiip  wbtre  tlMiiff  if  plauitiff. . .  n.  ia 
aUowttee  to  sheriflb  for  MiricM  ui  prococd- 

iagt  ■niiitt  sIum  aiid  tmnIs ii.  4B0 

¥^    their doUM  In  lacn  proecodinp ii.  494 

to  ezecBteproccu  in  tpeeiai  proc«cdi«gi  ii.  551 
to  attcad  juries  in  fiicii  proeeediiifi ....  ii.  651 

tfnet  forneglect  thereia n.  652 

attsehment  agminit  for  not  retaniag  war- 

fsnt  of  eomptroUer,  &e ii.  656 

Bot  liable  ffir  obeTiog  order  for  dbchaxge  of 

prieoner  on  Mecw  corp«« ii.  671 

penalt  J  on,  for  refiitbg  oopy  of  warrant  of 

eommitmeat.  Ice ii.  673 

/cm  for  serricet  rendered  the  etate.  i.  192,  880 

for  their  ■enrices  in  eirii  eaaei  ii.  644  to  616 

in  erimiaal  ease«...  ii.  7B2 

for  tUBmoiiing  iarj  in  case  of  abeconding 
or  intolrent  debton ii.    37 

for  •erriecs  in  joflticea*  coartfl ii.  266 

wrhien  to  tupend  exeevtion  of  insane  or  preg- 
nant eooTicts II.  668 

proceedinca  for  that  purpose. ...  ii.  656,  659 
punishment  Tor  refusing  toapprdiend  crimi- 

'  nals II.  6*1 

wilfully,  kc.  omitting  to  execute  process  ii.  6&4 
wilfully  refusing  to  receire  prisoners. . .  ii.  684 
wiUidly  suiferinff  ofTenders  to  escape. . .  ii.  6B5 
receiving  reward  to  suffer  escape  of  any  pri- 
soner  II.  685 

to  forfeit  office  for  certain  oflences ii.  686 

to  receive  from  clerks  copies  of  sentences  on 

conviction ii.  789 

also  of  sentences  to  state  prisons ii.  739 

their  authority  while  conveying  prisoners 

to  state  prison ii.  739 

to  command  assistance  in  criminal  cases  ii.  746 
may  convey  prisoners  arrested,  through  oth- 

er  counties  in  certain  cases ii.  748 

fiffur  dutUs  and  powtra, 

in  rospect  to  warrants  against  abMCond- 
tng  debtors ii.  413 

ib.  against  officers  for  6ooibafii2/M;pers  i.  125 

ib.  axminst  collector  of  taxes i.  400,  401 

ib.  a^in:t  colUctort  of  tolls i.  237 

ib.  from  courtn  maiiicti i.  811,  815  j 

electiona  general  and  spocial i.  131,  150 1 

intrudert  on  public  lands i.  65,  66 ' 

drawing  of  jitror* ii.  413 

summoning  thereof ii.  414,  417,  418,  420 

warrants  against  occitpanU  of  certain  state 

lands I.  206 

disturbers  of  reli^ouM  meetingt i.  67o 

tretptuteri  on  state  lands i.  209 1 

uyrtdicd  property i.  690 1 

Sheriffa*  bondit^  actions  upon ii.  476 

proceedings  and  pleadings  therein ....  ii.  477 

costs  against  relator ii.  477 

defence  of  sureties  in  suit ir.  478 

executions  how  to  issue ii.  478 

distribution  ofmonica  to  several  parties  ii.  478 
8hip9  and  vtttelt^  demands  against,  proceed- 
ings to  collect II.  493 

debts  which  are  liens  upon ii.  493 

warrant  when  to  issue,  and  by  whom. . .  ii.  494  j 

notice,  its  effect ii.  494 

vessel  how  digcharced  on  bond  given. . .  ii.  495 

proceedings  on  bond ii.  495 

order  for  sale  of  vessel,  and  notice ii.  496 

distribution  c^  proceeds ii.  496 

reference  to  settle  disputed  claims ii.  497 

supreme  court  to  correct  errors ii.  499 

sheriffs'  allowance  for  services ii.  499 

certain  vessels  exempt  from  this  title. . .  ii.  499 

Skotot,  exhibition  of ii.  660 

iSUttngs  in  city  and  county  of  New-York.  ii.  204 
Slander y  actiims  for,  within  what  time  to  be 

brought II.  296 

Slavery  cannot  exist  in  this  state. . .  i.  656  to  659 
Slavu  not  to  be  brought  into  this  state. . .    i.  656 

^ODtcqvMituoCbnikc^t^Q *•  ••  i*  ^ 


Sfswes, 

•xe«Ptioa  aa  to  tmrallets,  Ibe i.  9St,9B 

paaahy  for  aetting  peraom  aa i.  SB 

rxpoftatiott  of  persoaa  hdd  aa i.  6B 

children  of,  bo  wloD^  held  to  sarnea....  ii.  US 
regulations  coaceiming.  i.  6S6^  SBSt  n.  156,  ISB 
escapiBg  from  other  states  ioto  this,  may  be 

recttimed,  and  bow i.  68/,  ii. 

proceedings  thereon n.  6(BDto 

fugitive  may  bring  writ  of  hoauae  icplcgi- 

ando 11.  0S1 

proceedings  thereon ii.  661 

not  to  be  taken  in  this  itate»esGcptaa  here- 
in authorised II. 

penalties  for  violating  statatc ii. 

Soeeage,  provisions  respeetaag  gaardiaaa  ia, 
to  apply  to  certain  statutory  guardians 

now  created 1.718 

rights,  lie.  of  such  guardian  ....  i.  719,  ii.  153 
Sodu»j  Und  at,  ceded  to  United  States. .  i.  77,  78 

fiM<Jisrs,  qnaiteria^  of i.    98 

nuncupative  wills  by u.    60 

Sole^eaiker,  inspectors  of,  how  appoinied, 

&c 1.99,114,115 

their  powers  and  duties i.  661, 570 

Solicitort,  how  appointed,  &c.  i.  98, 108,  ii.  287 

how  removed,  &c i.  106,109 

oathsofoffiee. i.  120,  ii.  287 

certain  officers  not  to  practise  aa i.  106 

provisions  coacerning  thur  duties,  privile- 
ges and  liabilities ii.  276, 276,  287, 288 

blank  process  to  be  fhmiahed  to n.  179 

when  chargeable  with  coats  for  needless 

prolixity u.  175 

to  serve  pleiulings  on  each  other....  ii.  179,180 

fecM  of,  in  court  of  errors ii.  63, 6SI 

in  chancery ii.  630 

SolUarff  celUt  in  coimty  jails,  when  to  be  con- 
structed   t.  368 

imprisonment  in,  Unoited ii.  697 

Scwerftgnty  of  state i.    65 

to  be  maintained,  &c t.   65 

Speaker  ofa99embly,  to  be  chosen i.    96 

a  commissicmer  of  land-office i.  118 

may  administer  oath  of  office f .  119 

duty  of,  as  to  treasnrer*s  sureties i.  176 

SpecialbttU ii.  8«, 850, 363, 880, 888, 687 

[See  BaU.] 
Special  jusUeeM  ftuNew-YoAy  how  appotnt- 

cd,  Ac 7:  1.  97,110 

where  to  reside i.  102 

their  authority  in  cases  of  foreiUe  entries 

and  detainers n.  510 

in  removinc  tenant  in  certain  cases. . .  ii.  612 

Specicl  juetieer  cowrU  in  ciHe» n.  284 

Special  teseiont,  eourU  qf,  out  of  New*Toik, 

by  whom  held ii.  224 

what  criminal  charges  may  be  tried  by.  ii.  711 

in  what  cases  to  proceed ii.  711, 712 

how  convened ii.  712 

custody  of  prisoner  ia  mean  time ii.  712 

proceedings,  trial  by  court ii.  712 

trial  by  jury,  when  and  how  had. . .  ii.  71^  713 

drawing  jury,  oath,  rerdict ii.  712,  713 

punishment  on  oonviction ii.  714 

when  complainant  to  pay  coats ii.  714 

payment  how  compelled ii.  714 

tn  NeuhYork,  by  whom  held ii.  223, 715 

what  accusations  may  be  tried  by ii.  714 

in  what  cases  to  proceed ii.  714, 715 

proceedings,  trial n.  715 

appeal  on  conviction n.  715 

proceedings  by  general  sessions ii.  716 

eourU  ofy  generally,  provisions  eoncemiair, 

,  &c .Ti?.  716 

fees  of  membera  of  court n.  749 

fines  imposed  by,  how  applied .!!..!!  ii.  716 

suits  for  neglect  to  pay  over ii.  716 

witnesses  how  compelled  to  attend  be- 

.  fo» •  -v U.7I6 

juroii,peBal^forMi€atteiidii^ n.  TK 
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Spieial  M€»$Um»f  fr^ 

witnecsef  and  juron  not  to  haye  icei.  ii.  717 
cooTiction,  whtn  to  b«  certified  and  filed, 

&c II.  717 

its  effect  aa  cTJdence ii.  717 

certiorari  upon  judgments  of ii.  717 

[See  Ceriiormi.] 
Spteifie  perfomumee  of  agreementa  by  oom- 

mittee  of  idiota,  &c ii.    65 

bj  infant  heirs,  &c ii.  194 

JS^^iritt,  dUtUltd,  inspectors  of. . .  i.  100, 114, 115 

their  powers  ana  duties i.  667,  570 

Stages,  public,  regulation  of i.  695 

Standard  toeighU  and  meatureM ....  i.  606  to  6U6 
copies  to  be  made  and  distributed. .  i.  600, 610 
[See  ToL  lu.  act  ot  1829,  as  to  measures 
of  capacity.] 

State,  boundaries  of !•    61 

territorial  jurisdiction  of i.  61,  65 

inhabitants  of,  their  rights i.    92 

debts  to,  embraced  by  laws  relatire  to  in- 

solTent  debtors ii.    39 

and  by  statute  of  limitations ii.  297 

liable  to  pay  costs ii.  563,  619 

[See  also  as  to  suits  in  behalf  of,  act  of 
1829,  in  Tol.  iii.] 

Stale  iUi//,  custody  of i.  214 

certain  offices  to  be  kept  in i.  ISS 

State  library,  trustees  of. i.  114 

laws  of  other  states  to  be  deposited  in.  i.  165 

regulations  concerning i.  215 

librarian  how  appointed i.  216 

his  salary x.  191 

contingent  expenses  of  library i.  217 

[see  also  act  of  1829,  in  voL  iii.] 
fitfo/eiMxper,  to  be  published  by  state  printer  x.  1S3 

laws  to  be  published  therein i.  183 

when  read  in  eridence  theretrom. . .  i.  183 
[See  as  to  notices  to  be  published  in,  the 
particular  subjects,  in  this  index,  and  al- 
so act  of  1829,  in  vol.  iii.] 
State  pier  at  Segg-Harbor,  receirer  of  profits 

at.....7/r  I.  100,114,115 

to  giTc  bondi  &c !•  216 

fiTATB  pRxsoKs  declared ii.  769 

expenses  of  supporting,  a  charge  on  gene- 
ral fund I.  192 

inspectors  of,  at  Auburn,  how  appointed, 

&c 1.  98,  114,115,  II.  769 

ib.  for  prison  at  Mount-Pleasant ix.  759 

their  compensation ix.  761 

general  powers  and  duties  of  inspectors, 

lie I.  216.  n.  760 

•genu  of,  their  duties ii.  762  to  766 

when  to  offer  rewards  for  prisoners  es- 
caping  IX.  769 

clerks  of,  now  appointed,  &e ix.  761 

reports  of  agents  to  be  transmitted  by  sec- 
retary of  state  to  county  deriu x.  168 

ehaplams  and  physicians  to ix.  761 

guards  at xi.  761 

contracts  for  Ubor  of  eonricts xx.  763 

contracts  for  prorisions  for  support  of  xx.  763 

accounts  and  annual  reports  or ix.  766 

prisoners  pardoned  or  discharged,  to  be 

reported  to  secretary  of  state ix.  765 

clothes  and  money  to  oe  giren  to  dischar- 
ged couTicts XI.  768 

compensation  of  officers  in ix.  706, 767 

ifi^jniMonment  in, 

when  courts  may  order,  for  life xi.  700 

effect  of XI.  701 

effect  of  pardons xi.  139 

not  to  be  Tor  less  than  two  years. .  xi .  700, 701 

effect  of,  for  less  than  life xx.  701 

prisoners  in,  under  protection  of  law.  xx.  701 
authority  of  officers  in  enforcing  diaei- 

plinCf  &c II.  767 

regnlationa  coacemiag  discipline  of  pri- 

11.787 


State  prieont, 

punishment  for  bringiiig  letten  into,  or 

oouTeying  from xi.  76B 

officers  autnorised  to  visit ix*  768 

in  which  prisons  male  convicts  from  dif- 
ferent districts  to  be  confined ix.  769 

[Altered,  see  vol.  xix.] 
inquests  on  prisoners  dying  in,  when  to 

beheld xx.  770 

bodies  of  prisoners  dying  in,  to  whom  to 

bedelivered u.  770 

breaking  and  escaping  firom,  or  attempt- 
ing escape  from,  by  force ix.  695 

prisoners  when  to  be  sent  from  one  to  the 

other XX.  770 

removal  of  convicts  from,  in  cases  of  pes- 
tilence, or  fire xi.  771 

insane  convicts  in,  to  be  removed  to  asy- 
lum   XX.  769 

at  Auburn,  special  proviaions  concerning  u.  771 
military  company  for  its  protection  xx.  771 

fire  company  in  its  vicinitv xx.  77S 

State  printer,  how  appointed,  «c i.  96, 106 

oath  of  office i.  119,120 

resignation  of 2.  121 

his  general  duties,  &c i.  182 

compensation  of,  a  charge  on  general  fwid  x.  192 

State  reporter,  how  appointed,  &c i.  97, 108 

oath  of  office i.  120 

his  salaiT i.  191 

to  furnish  copies  of  his  reports  to  secratary 

ofstate IX.  198 

Staten-Jtlandf  lands  upon,  ceded  to  U.  S.  i.  68, 88 

obstruction  in  xMvigable  waters  at i.  686 

fishingat x.  688 

[See  vol.  Ill  ] 
StcUutea,  enactxxxent  and  promulgation  of . .  •  i.  166 

when  to  take  effect i.  167 

how  published i.  188,184 

and  distributed i.  167, 168 

actions  upon,  when  to  be  brou^t ix.  297 

pleading  therein xx.  851,  868>  480 

violation  of,  misdemeaner n.  696 

of  other  states,  received  by  gofcnior,  how 

disposed  of. i.  165 

of  England  and  Great  Britaiii.  not  ia  for«a  u.  779 
nor  of  the  late  c<^ony  of  New-Toik .  •  ix.  779 

revised,  act  concerning ii.  777 

see  also  general  repMling  act xi.  779 

repealed,  in  consequence  of  revision  erf. .  ii.  779 
Staves  and  heading,  inspectors-geoenl  oL 

how  appointed,  &.e i.  90, 114, 115 

powers  and  duties x.  668^  670 

cullers  of,  how  appointed,  &o. . .  x.  9^  114, 116 

their  powers  and  duties x.  668^670 

SUalin^  property,  when  grand  larceny. . .  u.  679 

written  ustnunents ii.  679 

lotterv  tickets ix.  679 

reooros,  papers  filed,  &c ii.  680 

by  officers  having  custody  of  them.  u.  680 

when  petit  larceny u.  690 

in  another  state  and  bringing  here. . . .  u.  696 
StMtm-boats,  provisions  concerning  thus  navi- 

^on  of I.  682,688 

negligently,  &c.  bursting  boiler  of. xx.  604 

deiUh  produced  by ii.  662 

Slenben,  eountff  qf, 

to  be  in  sixth  senate  district x.    84 

in  twenty-eighth  congress  district. . .  •  i.    88 

to  have  two  members  of  assembly x.  162 

supervisors  of,  where  and  when  to  meet  i.  86S 

may  allow  certain  bounties i.  706 

supreme  court  commissioner  ia t.    96 

Stodsfwlders  in  corporations,  their  xi|dits,  lia- 

biUties,  &c 1.591,692,600,601 

how  compelled  to  pay  in  amount  due  on 

their  stock % . .  xx.  465 

[See  Corporations,  and  act  of  1(529,  voL  fix.] 

Stock-jobbing,  regulations  concerning i.  710 

Slolmpropirty,  when  and  how  to  be  netond 

toowner ix.  740^747 
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if  BOC  clahMd,  to  be  deliTered  to  cooty  ni- 

perintaMlaitB  of  poor u.  746, 747 

Aroyt,  how  dupotod  of i.  851,  302 

Stti^miM9ia»iottHntratian,howto»dt^K9..  ii.  Ml 
[8c€  ArbitnUiomM.} 

rerokug*  aetioD  for,  damii^t n.  644 

BtiktrdmaU  oMctn,  how  appointed,  ftc  i.  118, 

Babomaiion  ef  perjury n.  tt$l 

attempt  at "•  ^S2 

BcBpaiTA*,  in  chancery ii.  179 

to  tg^pear  and  tetf^,  what  cooitt  may  itsna 

them II*  276 

may  be  Uraed  b^  jndge,  in  eaae  of  ah- 
•conding and  intoWent  debtor. . . .  ii.    37 

bytniroKatet ii.  6B,  221 

by  insticea  of  the  peace xi.  240 

in  cnminal  catei,  to  be  iMoed  by  di«triet 

attorniet n*  729 

for  defendants,  to  be  issned  by  eleika  gra- 

tvito«a)T II.  729 

BtAttUuHng  And  for  another  to  deceiTe.  ii.  677 
tmffolk^  county  qf, 

in  first  senate  district i.    o4 

in  first  eon|(ress  district i.    85 

to  have  two  members  c^  assembly  ....  i.  151 
■uperrisors  of,  where  and  when  to  meet  i.  306 

cleik  of,  may  establish  offices,  &c i.  876 

■npreme  coiirt  conunissioaer  in i.    96 

inspector  of  sole-leather  in x.    99 

wreck-masters  in i-  100 

orerseers  of  highways  in i.  840,  360 

clerk*s  office  in i*  876 

inspection  of  beef  and  porii  in i.  543 

of  fish  in I.  652 

presenration  of  qnails,  &c.  in i.  702 

SuggtMtumB  upon  the  record,  practice  respect- 
ing, regulated n-  553 

issnes  of  fiftct  upon,  how  tried ii.  658 

Ante,  rSee  AeHons.} 

Suinjg  la  name  of  another  without  consent  ii.  560 

SuUivanj  county  qf, 

in  second  senate  district i.    81 

in  seventh  congress  district i.    85 

to  hare  one  member  of  assembly i.  151 

snperrisors  of,  where  and  when  to  meet  i.  366 

may  allow  certain  bounties i.  708 

■npreme  conrt  commissioner  in x.    96 

certain  leases  in,  need  not  be  recorded  i.  763 

Atminons  in  justices*  court ix.  227,  228,  238 

in  waste ii.  834 

against  corporations ix.  347,  458,  584 

JSCnmrnons  and  eeverance abolished. . .  ix.  329,  594 

Sunday,  certain  process  not  to  be  senred  on  i.  675 

sports,  trSTelling  and  labor  prohibited,  i.  675 

goods  not  to  be  sold  on i.  676 

nor  liquor i.  676 

penalties  and  exceptions  applicable   to 

these  prohibitions x.  676,  676 

mode  of  enforcing,  &c i.  676 

coQils  not  to  be  open  on ii.  276 

S^q»erintetident  of  coxximon  schools  x.  114,  466,  497 

[See  Common  tchooh-l 
Superintendents  of  canal  repairs,  how  appoint- 

ed,  &c 1.98,114 

[See  Canalt.] 
of  salt  springs,  how  appointed,  &c.  x.  98,  115 

powers  and  duties i>  252  to  257 

of  Onondaga  Indians i.  100,  114,  115 

of  Brothcrtown  Indians x.  100,  114,  116 

of  Ae  poor,  county x.  616  to  632,  xi.  757 

actions  by  and  against xx.  478 

[See  County  euperintendenta  qf  the  poor. 
Supervisors  of  counties,  and  act  of  1829, 
in  vol.  HI.] 
Superior  court  of  NeiO'York,  judges  of,  how 

appointed,  &c x.  97,  106 

where  to  reside i.  101 

oath,  &c I.  120 

their  powers ii-  281 

[Sae  Tol.  III.] 


Smstmdtas  of  ciril  olBcers,  nolie*  theivof 
^^  X.  IB 


Si/psurisoiuhow  cboacn,ltc. i.  810,  8tt 

IMBBalty  for  refvaing  to  aerre i.  2U7 

oath  of  office,  Jtc 1.345 

vacancy  in  oflaMy  how  supplied x.  8tf 

his  general  dutaca x.  3tf 

his  condensation  for  attending  board  of 

•npervisors x.  368 

when  to  cause  surveys  to  be  made  of  lands 

of  non-residents i.  392 

an  inspector  of  cfcdioMS x.  127 

aiMl  chairman  of  board x.  1S2 

duties  as  such i.  1X2  to  141 

one  of  the  board  of  town  auditors x.  355 

one  of  the  commissioBcn  of  excise....  x.  678 

duties  as  such x.  678  to  titd 

to  attend  to  suits  in  which  town  is  intcfest- 

ed i.  357 

aetioos  by  and  against xi.  473 

judgment  against,  how  collected ii.  474 

when  to  be  paid  by  supervisor ii.  474 

executions  not  to  issue,  except  (or  costs  u.  474 
provision  in  respoct  to  su^ns  received 
from  property  sold  for  taxes  x.  38H,  ii.  535 

duties  imder  highway  law i.  511 

under  poor  Uw. .  i.  618,  619,  620,  631 

in  case  of  fire  in  woods i.  697 

in  case  of  daxnages  by  dogs 1.705 

as  to  boonties  on  wolves,  &c.. . .  i.  707 
not  to  be  appointed   rommissioner   of 

deeds x.  110 

nor  county  treasurer i.  114 

nor  county  superintexMlents  of  poor,  [See 
act  of  1829,  in  vol.  xxi.j 
Supervisort,  board  qf,  where  and  when  to 

meet  in  the  seven!  counties i.  366 

their  general  powers  and  duties  x.  366  to  3b8 
chairman  of  board  to  be  appointed  ....  x.  367 

may  administer  oaths i.  967 

to  sign  certain  certificates  of  appoint- 
ment    I.  US 

derk  to  be  appointed i.  367 

his  compensation x.  367 

his  duties I.  367,  363,  632 

powers  and  duties  of  board  in  relation  to 
the  appointment  of  coouiussiooers  of 

deeds i.  109,  113 

of  county  treasurers i.  114 

of  scalers  of  weight  and  xneasures .  i.  114 

of  loan  officers i.  115 

of  county  superintendents  oi  poor.  i.  616 
the  equalization  of  assessments  and  cor- 
rection  of  assessment  roUs  i.  395,  406,  419 

oth«rr  duties  under  tax  law i.  419,  420 

the  distribution  of  the  common  scho(4 

fund I.  469 

assessment  aiul  ccdlection  of  highwav 

tax J.  511 

damages  for  opening  of  roads x.  615 

the  erection  of  county  poor-houses,  aiui 
the  making  the  poor  a  conatv  charge 

I.  618,  619,  620 
the  support  of  the  poor  generally. . . .  i.  ()26 
the  pa^-ment  (^  damages  by  dogs ....  i.  705 

ib.  of  wolf  bounties,  &c i.  707,  70S 

actions  by  and  against ii.  473 

mode  of  suin^,  holding  to  bail ii.  474 

remedies  against  successors xi.  474 

abatement  of  suit  by  vacancy,  &c ii.  474 

omitting  to  xiamc  all  in  declaration. . .  ii.  474 

judgments  against,  how  collec4ed ii.  474 

w  hen  to  be  paid  by  county  treasurer  ii.  475 
executions  not  to  issue,  except  for  cosis  ii.  475 

may  provide  daily  pav  for  jt.rors ii.  643 

to  ret  urn  lisU  of  grand  jurors....  ii.  720,  721 

SUPREME  COURT, 
OFFXccRs  or, 
chief  justice  and  justices,  how  appointed, 
&c X.  96^  106 
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SUPKBME  COURT,  offictTS  cf^  ^C 

can  hold  uo  other  office i.  106 

oath  of  office i.  119 

resigtuttion  of x.  121 

their  talariet z.  190 

exempt  from  military  duty i.  285 

members  of  court  oferrors ii.  164 

not  to  receive  fee« ii.  279 

general  provisions  ^>plicable  to  ii.  274,  279 
clerks  of,  how  appointed,  &c . . . .  i. . .  96,  lOS 

where  to  reside i.    96 

[See  act  of  1829,  in  vol.  in.  creating 
new  clerk's  office  at  Canandaigua.] 

to  attend  terms n.  .196 

to  have  deputies ii.  198 

their  powers ii*  198 

clerk  in  New- York,  to  be  clerk  of  sit* 

tings  and  circuits ii.  207 

offices  when  to  be  kept  open ii.  286 

duties  in  filing  and  docketing  of  judg- 
ments  ,.\ 11.  360,  861,  362 

to  send  and  enter  transcripts. .  ii.  861,  862 
to  enter  transcripts  of  equity  decrees  ii.  182 
to  procure  and  enter  transcripts  of  jud^ 
ments  entered  within  this  state,  m 

United  SUtes  courts ii.  657,  558 

to  furnish  copies  of  papers  to  state  offi- 
cers gratis it.  630 

their  fees ii.  633 

conimissioners,  how  appointed,  &c . .  i.  96,  107 
[See  Supreme  court  eommUsionere.} 

to  take  affidavit* i.  96,  109 

their  powers n*  ^^ 

fees  of - 11.  637 

crien,  how  appointed,  Ac i.  96,  109 

where  to  reside z     96 

fees  of n.  640 

reporter,  how  appointed,  9tc i.  97,  108 

salary i.  191 

duties  of II.  198 

JURISDICTION,  MODE  OF  PAOCEEDItfO,  &C. 

geaeni  powers ii.  196 

terms  of^the  court,  k.e n.  197 

teste  and  return  of  process  ii.  197, 196, 277, 555 
adioumment  on  non-attendance  of  judges 

Jtc II.  197 

•eals  of  the  court xi.  197,  277 

removal  of  pa|>ers *  11.196 

general  provisions  applicable  to.  ii.  274,  276 

power  to  amend  practice ^ . . . .  ii.  199 

'  to  compel  the  production  of  books  and 

papers ii.  199,  200 

to  revise  rules  of  court,  &e ii.  200 

powers  in  relation  to  election  of  directors 

in  monied  corporations i.  698 

to  direct  execution  of  convicts ii.  659 

^peals  to,  from  admeasurement  of  dower 

and  proceedings  thereon.,  xi.  491,  611 

from  canal  i4>praiscrs i.  227 

[Abolished  by  act  of  1829,  in  vol.  xii.] 
powers  in  cases  of  proceedings  against  ab- 
sconding debtors II.  13.  14,  602 

over  trustees  and  assignees  of  insolvent 

and  other  debtors ii.    49 

in  relation  to  custody  of  minor  children, 

when  parents  live  separate ix.  148 

to  reguliule  powers,  &c.  of  supreme  court 

commissioners xf .  199,  281 

power  and  proc^^ngs,  in  special  actions, 
to  compel  determination  of  claims  to 

land II.  313  to  815 

on  petitions  fior  partition xi.  317,  k.e. 

in  causes  removed  from  inferior  courts  ii.  889 

ib.  actions  of  replevin ii.  533 

ib.  in  criminal  cases ix.  731 

in  ordering  of  special  juries ix.  418 

on  bills oiexceptions ix.  428 

ib.  in  crimiiuu  caaes ii.  786 

in  suits  by  attachment  against  foreign  oor- 
poratioos ix.  409 


Supreme  court, 

in  suits  on  official  bonds  of  sherifis,  sur- 
rogates and  other  officers ii.  476 

in  actions  of  scire  facias  to  annul  letters 

patent ii.  CT8 

or  to  vacate  acts  of  incorporation. .  xi.  579 
on  informations  in  the  nature  of  a  quo 

warranto ii.  581 

on  writs  of  certiorari  and  of  error  in  cer- 
tain cases II.  602 

ib.  to  courts  of  special  sessions xi.  717 

ib.  in  other  criminal  cases ....  ii.  749  to  742 
in  cases  of  outlawry  in  treason. .  ii.  744,  745 
power  to  punish,  as  Tor  contempts,  for  the 

Surpose  of   enforcing  civil  remedies, 
cc II.  634 

to  issue  commissions  to  take  depositions 

on  motions ii.  554 

to  allow  writs  of  habeas  coipus. .  n.  559, 563 
and  of  mandamus  and  nrohibition. . .  ii.  586 
x^vcrsal  of  judgments  ot  supreme  court, 
when  not  to  affect  certaun  acts  previ- 
ously done XI.  602 

costs  on  actions  in  ...<... .  n.  618,  614,  619 

fees  of  officers  in ii.  631,  634,  638,  640 

powers  ofjuiticee  out  of  court, 

to  compel  delrvery  of  books  and  papers 

by  public  officers  to  successors . . .  i.  124 
to  administer  oaths  to  public  officers  x.  119 
to  take  proof  and  acKnowledgment  of 

deeds X.  766 

to  discharge  administrator  from  custody 

in  certain  case ii.    86 

to  make  order  as  to  production  of  books 

and  papers xi.  199 

to  hold  circuit  courts xi.  203 

and  sitting^  in  New-Tork ii.  204 

and  to  preside  in  courts  of  oyer  and 

terminer xx.  204 

''  to  sign  records  and  tax  costs,  &c.. .  ii.  282 

to  tSLke  affidavits ii.  284 

to  allow  writs  of  habeas  corpus  and  cer- 
tiorari  11.  669;  668,  665 

writs  of  habeas  corpus  for  ohiUren 
detained  by  Shakers ix.  148 

Svmreme  court  commta»ioner»,  how  appointed, 

&c X.  96,  107 

for  what  places x.    96 

where  to  reside x.  101 

must  be  counsellors  at  law x.  107 

their  oath  of  office x   119,120 

their  general  powers ix.  279 

supreme  court  may  make  rules  coneem- 

mgthem xx.  199,  281 

limitations  of  their  powers xi.  280,  281 

their  authority  to  take  proof  and  acknow- 
ledgment or  deeds x.  756 

to  receive  applications,  &c.  in  eases  of 
absconding  and  insol9ent  debtors. .  xi.    84 

to  sign  records  and  tax  costs ii.  282 

to  take  affidavits u.  284 

to  make  orders  to  stay  waste  of  huoid  sold 

under  execution ii.  837 

in  cases  of  forcible  entry,  &c....  u.  507,  510 

their  fees ii.  631 

Sureties  of  the  peace.  When  and  by  whom  may 

be  required xx.  704,  737 

Surgery  and  physic,  regulationa  concerning 

practice  of. i.  451 

[See  Peiice,  sureties  qf.] 

Surplus  waters  from  canals,  sale  of,  &e.. . .  x.  280 
powers  of  canal  board  concerning  x.  28f^,  234 

Surrender  of  precedent  estate  not  to  affect  ex- 
pectant estate x.  725 

of  leases i.  744 

Subrogates,  how  appointed,  &c i.  97,  107 

where  to  reside r.  701 

oathof  office x.  119,  119 

to  give  bonds i . 

exempt  from  iniiitarf  duty x. 
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tlMlr  powui. . .  II.  ST,  eO,  73,  m,  SU,  2a 
their  tMhoiiXy  ia  pnxif  at  iriUi  of  rail  M- 

UM ii.57lo» 

ib.  dT pcnoiul  propcnr ii.  W  io6S 

upnlbamlDciKUljudgB ii.  61^616 

titir  authorily  is  gnoiioc  or  kllen  UM*- 

imbUt; II.  eVuTi 

ib.  lalten  of  ■dmuuitntiOD...  II.  73  to  71 
is  eoaMlUu  ntiun  of  iavcBbn;. .  >i.    Si 

■B  r«<*iB|t  icutn • It.    8^ 

ia  directiBB  ptynttnt  oT  l«g>B><>  n-  01,  IIG 
id  cODpcUug  ud  ■cttliag  accoiuu  by 

eiMulon  ud  iddiinulrUan  ii.  92  li>  96 
in  decncinr  diitiibulioa,  kc...  ii.  ttJ,  lit 
iBul«,t:c.orrule>U(c....  ii.  lOD  to  Hi 

■M  to  ut  (Then  intereilnl,  &e Ii.     7» 

to  ndoc*  iMtimoBf  to  wniiiiK ii.    H> 

to  record  willi "■" 

IDT  to  (ecnIUT  of  al 
ttofN«w-YoA,M 


daty  of  lunngue  o[ 


t.  llSw  Ii 


•  dcpoiited  tor 


II.  e» 

their  }iiii>dietiua  ii.  67,  DO,  73,  HT,  3S0,  2Z& 

wluti  opeo    II.  2fl 

■ealtoT. .1.  221 

■pceiiJ  poiren  of. ii.  221 

book*  ud  indem ii.  222 

MkaiSk,  Jlc.  to  oboj  proceu  of . . . . . .  ii.  223 


not  to  bo  couiiHil.  he.  in  eerlun  cm 

pnen]  prmrbino*  ■pplieiUe  to 

fknMu  o(  land,  order  for,  in  nita  ichti 
"Wd  

qftMappropriated  Imuit 

Sttrvtyor-gaural,  hov  appointed.  Ice. . 

hlioalb  of  office 

retignatiob  of   ...,.,....,... 

•xcwpl  from  mitjtarjdaty 

clerk  hire 

[See  alio  ael  of  1829,  in  vol.  iii 

office  where  kept 

hi*  geDCtal  powen  and  doliei 

la«i  of  ofiice 


BeoBmiHioneroTImd-ojnoi 1.113 

powen  and  duliei  a>  luch. . .  i.  19T  to  2ID 

a'coDmUiiaHnofthenmo//iiii(i....  i.  IIS 
povcR  and  doliei  ai  inch i.  193 


whentoaeBdeoprtoaecrelaiTofatate  i 

..     .  _ '"  "'.'laro  iii  I 

powen  uf,  in  lupoinlmcnt  of  nuirdtani 

fof  »i>»r> 11.  IfiU,  151 

ia  coiBpelling  and  KttlioE  their  aecounti 

&c II.  lei,  )R 

la  Iheir  rcmoral ii.  212 

uponia  £rom  oniera  reipeetiar  ^aanliaDB 

fcc II.  I5a,6(e 

u[«ala  in  other  euea  to  chancellor  ii.  86,  610 

their  antlioritj  ia  admeaaurioj;  dower  It.  4dB 

appeal  to  lupreme  court.......  11.61] 


powera.im  rupeot  ID  certain  clainu.  ■■  ■  i.  iSS  \ 
with  eoatptroller  and  aecretary  to  hare 

cbai;(c  of  Mate  hall i. 

BIT  aearch  public  office*  and  require  eo- 

P>ea,  *c.  fitatie ii. 

Suntyort,  not  permitted  to  teatifj  nalui  tbej 

make  oath  to  the  accuracy  of  their 

tburfee* !!.'..  ii. 

Amai^.praceediBBa  lor  draining ii. 


juticri  of  the  pcice  bocouax  kea 
tare™.,  not  to  act,  exc^^ic. . 
[Scc£inK.] 


lEi,  bow  to  be  Icried. 

BOtaffeeted  by  iuolrei 

proeeedinga  agaiaat 


uafinunl  oiul  oDltMMe*  ^. . . 

property  liable  to 

landaoblbTitate 

what  cnapt  boot i.  X 

proiiaion*  *•  to  viaiaten  and  prii 
place  when  aaaeauwnt  ii  to  ha  a 

hnr,  if  diiided  by  towB  liac 


mtol  of  traiten,  ftc . . 

ib.  bud  of  noa-tcaid*Bti 

•nrrcy  thereof. 

aAdant  of  raliu 


.  mpleticiaafna.. 
eorrtction  thereof 


II  of  aueaiar*  to  be  ictnnad 

equaliaatjoii  a^  cORcctioa  of  nril* 

duty  of  board  of  raparriiora 

to  deli(er  coiTMlad  roll  to  eallec 

aceoOBt  to  be  deiirervd  la  eounty  i 

eoHeetiou^taiea . 

proeecdinga  on  refnaal  to  pej i 

leiy  OB  property 

Boreplerin  allowed 

(ale  of  property  diftiaiaed 

aiuplna  animg  botn  a^  haw  to  1 


collector  to  pay  OTor  meniei 

hia  duty  aa  to  uapaid  tavea 

proctedingi  agaiaat  delinqaeat    ■ 
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Tazbi, 

proceedings  if  treunrer  negleeti  to  pty 

baliBce I.  404 

■tatementt  to  be  sent  to  lopenriflon . . .  x.  404 

tnuMcriptt  to  treararer i.  405 

Mfessmenta  on  landf  imperfectlj  deterib- 

ed I.  406,  419 

duty  of  taperTifon,  lie.  tlieieon. . . .  i.  419 
eaneeUiBg  or  taxes  retnnaed  to  comptrol- 
ler   I.  405,406 

intereet  on  taxes x.  406 

payment  of  taxes  returned  to  comptroller 

bow  made,  &e i.  406 

dednetion,  Ice.  of  amovnt  orercharged  i.  406 
[By  act  of  Oct  25, 1828,  in  rol.  xix.  the  com- 
Bussaoners  of  the  land-offiee  may  direct 
the  re-pajment  of  taxes  twice  paid,  or 
orerpaid.J 

«afet  for  unpaid  taxes x.  407 

list  of  lands  to  be  sold i.  407 

how  distribnted i.  408 

compensation  to  agents i.  406 

expense  of  printing  lists,  &e x.  406 

duty  of  ooonty  treasurers  as  to  lists,  x.  408 

ib.  of  town  clerks x.  408 

notice  of  sale  how  published i.  408 

duty  of  printer  |>ublishing i.  409 

maps  may  t>e  required x.  409 

proccedinn  at  sale i.  409 

purchases  oy  comptroller,  for  state.,  x.  412 

payments  to  be  made x.  409 

comptroller's  certificate 1.409 

may  be  recorded ;  its  effect x.  420 

redemption  of  lands  sold x.  409 

who  ma^r  redeem x.  409,  410 

redemption  of  part x.  409,  410 

redemption  where  lands  of  one,  are  sold 

for  taxes  of  him  and  another x.  410 

•uits  for  proportion x.  410 

effect  of  judgments  in  such  suits  ....  x.  411 

such  judgments  how  docketed xi.  361 

notice  to  redeem x.  411 

further  notice x.  411 

distribution  thereof x.  411 

eonreyance  of  land  sold x.  411,  412 

how  executed x.  412 

recording  and  effect  thereof. i.  420 

grantee  to  gire  notice  to  occupant. . .  i.  412 

redemption  by  such  occupant i.  412 

affidavit  to  perfect  title x.  413 

proceedings  it  sale  be  inralid x.  418 

eiqpenses  of  sales x.  418 

application  of  monies  from  sale x.  414 

taxes  on  incorporated  oompomet x.  414 

what  companies  liable i.  414 

statement  to  be  delireivd  to  assessors  x.  414 

and  to  comptroller x.  415 

penalties  and  suits  therefor x.  415 

mode  of  making  assessment. . . .  i.  415,  416 
eompanies  when  to  be  exempted  ....  x.  416 
commutation  when  allowed,  &c.  x.  416,417 
duty  of  supexrisors  in  completing  as- 
sessment   « I.  417 

collection  of  the  taxes x.  417 

proceedings  if  not  collected....  x.  417,  418 

power  of  chancellor x.  418 

remedy  by  action  . . '.  x.  418 

reixiedy  by  tenant  for  taxes  paid i.  419 

loss  by  collectors  or  county  treasurers  x.  419 
iniposed  by  United  Sftatee,  and  erroneous- 
ly returned  to  comptroller,  how  cancel- 
led  1.419 

Jbr  opening  road,  sales  of  land  for x.  420 

tpeeto/  provisions. 

in  relation  to  Kfaics  county i.  421 

eity  and  county  oi  Albany i.  421 

city  of  Albany i.  4ZI,  422 

eertain  towns  in  Essex  county x.  422 

what  eitiai  deemed  towns x.  422 

Mrtahi  judgDMBts  reeorered    for  taxes 
paid,  how  docketed xi.  861 
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Taxxs, 

cm  dbgs,  how  assessed  and  collected  i.  706;  706 
to  whom  to  be  paid  and  how  ^>plied . . .  i.  704 
for  local jpwrpostSt  applicants  to  legislature 

to  give  notice x*  155 

TemporasTf  loans,   when  comptroller  may 

make x.  171 

Ttnancg  in  common,  what  estates  to  be  . . .  x.  727 
tereral  persons  taking  by  descent. ...    x.  753 

partition  of xi.  817 

in  ejectment  by  one  tenant  against  co-te- 
nant, ouster  to  be  prored ix.  806 

tenants  when  liable  to  action  of  waste  at 

suit  of  covenant xi.  884 

proceedings  in  such  action u.  885 

TxiTAzrr  bv  the  curtesy, 

when  liable  to  waste n.  834 

assigns  of,  when  liable xx.  834 

liabOity  of,  for  holding  over  estate  ....  x.  749 

m  cbnofT,  her  estate,  &c x.  740 

when  liable  to  waste xi.  834 

assigns  of,  when  liable n«  834 

[See  Dosoer.l 

ybr/^,  nature  or  his  estate 1.722 

heirs  of,  when  to  take  as  purchasers  . .  x.  725 

powers  to.  Ice x.  773 

conveyances  by,  effect  of x,  739 

holding  over  estate x.  749 

ib.  after  notice,  &c x.  775 

when  liable  to  waste xx;  334 

assigns  of,  when  so  liable xx.  884 

when  his  executors.  Ice.  may  reeofer 

rent  from  undertenant x.  745 

for  life  of  another,  nature  of  his  estate,  x.  722 

remedy  to,  for  rent x,  745 

[See  Estates,  and  Landlords  and  tenanifl.] 

at  will  or  by  sufferance x.  722 

estate.  Ice.  terminated  by  notice t,  745 

Tenants  generallu, 

attornments  oy,  when  roid • .  x.  774 

penalty  on,  for  not  yielding  possession  af- 
ter notice x.  745 

ab.  for  holding  over  after  notice  to  quit  x.  745 
ib.  for  not  dehvering  dedatatioDs  in  eject- 
ment, &c.  seired  oa  than x. 

removal  cf, 
in  case  of  forcible  entry  or  detainer  . .  xx. 
in  case  of  holding  over  after  term  ....  u. 

in  ease  of  non-payinent  of  rent xi. 

in  case  of  being  discharged  under  insol* 

Tent  act,  lie ix. 

when  land  sold  under  execution u. 

[See  Txmdlord  and  foitfnt] 

Tender  of  amends  for  injuries xi. 

of  amount  of  debt xx. 

effect  of,  in  different  cases ix. 

right  to  costs,  how  aseertamed n.  554 

Tnture  of  civil  offices ,..  x.    96 

of  militia  offices x.  286 

of  town  offices x.  844 

of  lands i.  718 

TWms  of  the  court  for  correction  of  errors  xx.  164 

of  the  court  of  chancery xx.  178,  177 

of  the  supreme  court xx.  197 

of  the  court  of  common  pleas  and  general 

sessions n.  211 

in  New-York ir.  216 

in  Albany n.  217 

[altered  as  to  the  counties  of  Delaware, 
MontgomexT,  Onondaga  and  Warrea, 
by  acts  of  1829,  in  vol.  xxx.] 

of  mayors*  courts , ix.  217,  Ice. 

Terretenant,  scire  facias  to  recover  judgment 

agabst ; .  IX.  577,  5f8 

executions  against xx.  807 

Territorial  jurisdiction  of  ntatt x.    61 

TVmtorta/  limits  and  divisions  of  state  . . .'  i '.    61 

Tssta  and  return  of  process  generally xi.  277 

m  chancery n.  179 

no  oarticnlar  tine  necessary,  except  to 
charge  bail xx. 
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613 
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eiNiditiOMllf 

aatorihii  itUe,  huw  lakin. 

boir  peipctiuted 

OB  ennTictkiD  Tor  critnei  pupiihabli 

death,  lobe  lenKn  antemnr 

[See  K'oidflKr.] 
nreolAiiNjr  IttUn,  MadiDg  to  obUia 

TmMr,  onttbif  dawn,  puniahiiMat  Tor  . . 
or  cuTfing  amj  limber  cM 


■ad  mod,  iBipccliiia  "T,  in  ceruin  o) 
[See  Mt  of  ISM;  in  Tol.  lit. 

~f«C,  C0B|«lattOB  of. 

Uregnriui,  or  Dew  'If  le.  (dopted . 


._  to  be  de*nit_  , 
r,  kc.  defined. .. 
cddaToTlea])  jva  . , 


noM,  CMUi^f  qf,ia  lixth  icnite  diKHct. .  i. 

Id  tweatj'liin  caDf;rriB  djitrict i. 

tshnttwo  ncnben  oTuienbl/ i.  I 

rapemaor*  oT,  wbtre  and  when  to  neeC  i.  S 

inpreme  cooit  cnmnuMnaer  in i, 

[Sec  alio  act  oritCB,  in  nl  in.] 
tmrai  in,  d»j  offer  rewaida  fiir  d**tne- 


mii  to  pmpertf.bf  •pfciid  prnriainu. ..  ii.      I 

U  bud.  bj  duccnt i.  TM 

b*de»ie n.     W 

plu  or.  in  Jwtice'i  court ii.  2%,  237 

to  MnDnal  impcily  in  certain  cam . .  i.  763 
ntf<*l»ia»d,i>retended,bnTiD(lham...  ii.  G9I 

IWweOilf^nupealioDnf i.  tS6B 

inipecter  of,  in  New-York,  bow  appoint- 

*d,lM!. .1^100.  115 

Midmiea.&e i.  ESR.  S70 

CIl«ili 


in  Iwentj-linh  concmi  diatrict i.    8S 

to  hare  three  Qemben  nfajiemblj...  i.  I6S 
•Dperrunn  of,  when  and  where  to  meet  I    '™' 

■opremecDuncmnmiiiiKTieriB 

[Repealed  b;  act  pf  IH2H.  in  toI.  tn.] 


alioDa  Inr  ereclino  m 

f  asd  mapa  ti>  i>a  jur 

»  hnw  clecled^c... 


■rrej*  aad  mapa  nC,  nay  be  rcqairvd  tni 

■urnror-geneia] i.  1 

bnr  powera  aad  riighta  m  bodiea  corpo- 


JCKal  pmceediait  ia  b(ur  oT,  and 


:1SX. 

for  peaaltiM  for  Irea- 
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TroMcr^ptM, 

of  papen gtneraUy,  how  certified. ...  ii.  403 
Tireaton,  against  thii  state,  defined ix.  666 

pnniihment  of  death  for xi.  656 

ontlawry  on  eonviction  for.  xi.  656,  743,  he. 

proof  required  in  trials  for ix.  735 

Tkbasursb,  coim% i.  97,  114,  882,  S96 

[See  County  Ireaturer,'] 

Mtait,  how  appointed,  sc i.  96,  106 

his  oath  of  office i.  119 

to  ^ve  bond,  &o i,  176 

resignation  of i.  121 

when  governor  nmy  vacate  office x.  122 

and  make  a  temporary  appointment,  i.  123 

a  commissioner  oTthe  ianoHoffict . . ». .  i.  113 

powers  and  duties  as  such. . .  i.  197  to  210 

a  commissioner  of  the  canal  fund x.  113 

powers  and  daties  as  saoh x.  178 

may  administer  certain  oaths i.  186 

his  general  powers  and  daties x.  176 

his  hank  books  to  be  examined  by  comp- 
troller, &e X.  171 

his  accounts,  when  closed  and  how  ex- 
amined   X.  178 

eonmiittee  for  examining,  how  appoint- 
ed  X.  178 

their  comnensation x.  179 

to  attend  lerislatwe i.  187 

hts  office  where  to  be  kept x.  188 

his  salary i.  190,  191 

rinereflLsed  by  act  of  182^  see  voL  ui.] 

clerk  hire x.  191 

[See  also  act  of  1829,  vol.  ixx.] 

contingent  expenses  of  office x.  192 

exempt  from  militarr  duty x.  286 

may  search  pnblie  offices  and  require  co- 
pies, &c.  gratis ii.  650 

T\natwer  of  state  of  Connectlciit,  eonveyan- 

ances  by,  how  verified. ...\ x.  760 

TWes,  cutting,  &c.  when  treble  damages  re- 
coverable  XI.  338 

growing,  cutting  them  down u.  693 

tarrying  them  awny  after xx.  693 

fruit,  maliciously  ujurin|; xx.  603 

ornamental,  injuring  mahciously xx.  693 

containing  nuns  of  boundaries,  defacing, 

&c XX.  660,  696 

on  land  laid  out  for  highways  to  whom  to  be- 
long   X.  626 

on  sides  ofhif^wajrs,  may  be  planted,  &c.  x.  525 

peiudty  for  injuring  them x.  525 

for  felling  trees  on  highways x.  528 

for  not  removing  fidlen  trees x.  623 

TEXsrAss,  when  action  must  be  hronght.  xx.  296 
when  it  may  be  brought  by  exocnton  axid 

administrators • xx.  114 

when  against  them xx.  114 

when  by  reversioners,  &o x.  74%  750 

treble  damages  when  to  be  recovered,  u.  338 
exception}  casual  trespasses,  &c. . .  xx.  388 
trespasses  on  town  taos,  proceedings  in 

actions  for ••  i.  867,  ii.  473 

on  atate  landst  to  be  reported  by  aherifT  x.  209 

duty  of  district  attorney 1.209 

penalty  for  trespassing  thereon x.  209 

now  collected  and  appued i.  209 

defendant  how  imprisoned i.  209 

OB  lands  beloneing  to  canal  fund x.  210 

when  punished  as  a  wdBdemeanor  ....  ii.  698 

cutting  down  timber xx.  693 

carrying  away  timber  cut  down xx.  '*~' 

mahciously  ii^nring  fruit  and  shade  trees 

XX. 

maliciously  severing  produce  from  soil  xx.  698 
severing  nom  the  Iraehold  and  canying 

off  things  attached xx.  698 

on  Ibe  eaMBf  may  he  brou|^t  Ua  certain  tres- 
passes   XI.  668 

Tbial  by  battle  or  gnnd  asiixe,  &o.  aboUshr 

•d^. .T. II.  409,410 


428 

428 

212 

188 
788 


jl  Tkial, 

I      Ay /MOftririit  of,  secured &.  08,  94 

ofpartaCens,  abolished u.  419^  781 

issues  of  fact  in  courts  of  law  to  be  tried 

by,  or  by  referees. . . ; u,  409 

certain  issues  in  chancery  to  be  tried  by 

jury If.  14d,  175 

in  what  counties,  issues  to  be  tried. . .  xl  408 
general  and  special  rules  coBcefDing  place 

oftrial   u.  409 

proceedings  preparatory  to  trial xx.  410 

circuitroU. u.  410^  422,  42} 

noticeof trial ii.  410 

costs  on  countermanding .  .^ xx.  618 

notes  of  issue xx.  410 

venires  abolished xx.  410 

except  when  foreign  jury  ordered. .  u.  410 
mode  of  obtainiii|;  «uch  jury. .  ....  xx.  410 

return  and  summoiung  of  jurors  u.  410  to  417 
special  iuries,  how  ordered^  &e. .  • .  ••  x^  410 

proceecuiigs  at  trial u.  419« 

jury  from  bystanders u.  4l9p  420 

challen|[[es u.  420 

ballots  of  jurors  to  be  made,  kc xx.  420 

how  drawn  out,  &c xx.  420,421 

special  verdict  may  be  Ibund xi.  421 

attaints  abolished •   .  xx.  421 

bills  of  exceptions ,  xi«  422^  428 

judgments  as  in  case  of  nOB-ioit  lor  not 

bnngiog  cause  to  trial ••  xi. 

continuance  on  circuit  roll,  when  cause 

not  tried , •••..  u. 

in  juiUeeM*  eourti u. 

tnjuncUmu  to  stay  trial,  on  what  tonae  to 

be  issued ••  xx. 

triaUfor  crimMi, 

bywhatjnries «...  fx. 

^  names  in  all  cases  to  be  in  bos  ii.  73S^  784 

how  names  supplied... u.  788,  784 

juries  of  part  aliens  abdished •  •  xx.  784 

indictors  not  to  be  on  petit  jury ix.  784 

right  of  peremptory  chaHmge xx.  784 

same  rignt  of  challenge  as  in  civil  cases  xx. .  784 
certain  persons  not  to  be  on  jury  in  capi- 
tal cases XI.  784 

in  felony,  defendant  to  be  preatnt li.  784 

in  other  cases  may  appear  by  attom^  ix.  784 
provisions  relating  to  civil  trials,  extend- 
ed to  criminal  cases IX.  785 

proof  necessazy  in  treason xx.  736 

proof  required  in  certain  conspiraciee  ix.  786 

what  sufficient  in  rape,  &e. xx.  786 

when  one  of  several  defendanta  to  be  dls- 

chaxxed  before  testimony  dosed. . .  ix.  785 
what  oefendants  out  require  •epante 

trials .\7u.  735 

exceptions  by  defendants,  effect  of. . .  xx.  786 

proceedings  thereon   n.  736 

inwuUeotmiv xx.  788 

receivers  of  stolen  property xi.  726 

offences  on  board  vessels xx.  727 

committed  near  boundary  of  a  county  u.  727 
for  robbery^  &c.  in  county  where  proper- 
ty is  earned ix.  727- 

on  charge  for  kidnapping xx.  664 

for  selling  colored  persons  kidnapped,  xx.  665 
for  sending,  ho.  challenges  to  duel  out  of 

the  state li.  687 

for  bigamy  or  polygamy ix.  668 

TVoocr,  for  goods  received  oontraiy  to  statQto, 

form  of  declaring  in n.  862,  488 

pleadings  in  such  action u.  482 

Tnov.  cito  qf, 
dent  Of,  to  return  names  of  atseaion  and 

collectors  to  comptroller i.  418 

«/eefieiuin i.  188 

impteion  of  sole-leather  in i.    98 

offishb X.  100 

of  hope  in i.  100 

powenof  inspeetoftofhuBborii i.  688 
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l^Y,  eitv  qf, 

ti0«' •ii,  to  bt  iaspectcd  in,  &c i.  664 

lifrtMt  to  ttU  ioittry  UcktU  in«  how  gnat- 

•d,  ftc I.  6GS 

MorvAoi  ^,  bow  apiioiDted,  Ice i.  107 

mamm'B  tmiri  in ii.  218 

dmM  t4  ovenetra  qfpoor  in i.  63fi 

^matoMiinf  at i.  448 

ochor  proTitiom  for  prMcnration  of  htwhk 

91 I.  448 

■dipt/  difrtrictf  ami  Mhool  noiiiM  ia. . . .  i.  4B1 

Tftt7m  AKD  TRi'tTEBt,  gentroilff, 

certAiii  trusts  abolishwd i.  727 

pertoDS  entitled  to  pouetsion  of  land,  de- 
clared tbe  lejeu  ownan  thereof...  i.  727 
and  rach  lands  liable  to  debts,  exeea- 

tioBs,  lie II.  aSB 

aetire  tnuf s  esccepCed   i.  727 

tnutees  of  estate  for  another  to  take  no  in- 
terest  I.  723 

but  resulting  or  implied  Craats  not  af- 
fected   I.  728 

nor  certain  express  trusts i.  728 

fnnt  by  one,  for  money  paid  by  another, 

no  tmst  to  result i.  728 

except  for  benefit  of  creditors i.  728 

further  exception i.  728 

purchasers  in  gtiod  ftiith,  not  affected  by 
implied  tnikts,  Ice  i.  728 

(mrposck  fur  which  ex|iress  trusts  may  be 
created 1.728 

certain  devises  in  trait  to  be  deemed 
p«m-cr» I.  729 

in  certain  cases  profits  of  land  liable  to 
creditor* i.  729 

exprexs  trusts  not  bt'fore  authorised,  to  be 
powcr»  in  tiust 1.729 

in  such  caiie,  land  to  remain  in  and  to  de- 
scend to  i>erson  entitled i.  729 

tmstixM  under  ralid  express  trust  to  have 

uhole  estate i.  729 

qualification  of  this  rule 1.729 

estates,  £cc.  not  included  in  express  trust, 
to  rrmain  in  grantor i.  729 

powers  of  iMirticiE   interested  in  certain 
tnints,  over  thrm i.  730 

conveyunces  not  declaring  trast  when  ab- 
solute   1.730 

sales,  &c.  contrary  to  the  trust  expressed 
in  the  instrument,  void i.  730 

misapplication  of  money  received  by  trus- 
tees, not  to  affect  others i.  730 

estate  of  trustee,  when  to  cease i.  730 

disposition  of  trust,  &c.  on  death  of  sur- 
viving; trustee 1.730 

resignation  and  remoral  of  trustee,  in  case 
of  express  trusts i.  730 

appon'r.icnt  of  new  trustees i.  730 

trustee  holding  over  after  termination  of 
his  estate i.  749 

certain  trusts  not  affected  by  settlement 
before  surro^tes ii    94 

grants  and  assignments  of  trusts  to  be  in 
writing ii.  137 

bills  in  chancery  relating  to  trusts  not 
cosnizable  at  law,  when  to  be  filed  ii.  801 

trustrcs  not  to  be  held  to  bail,  unless, 
&c II.  348 

property  in  their  hands,  how  assessed, 
&c I.  891,  892,  419 

TVtitf  po\cer»,  general,  defined i.  734 

special i.  734 

wh-n  imperative i.  734 

when  irrevocable i   735 

how  coiutrued  and  executed i.  734,  734 

chancery  when  to  execute,  &c.. .  i.  734,  737 

subject  to  certain  rules  of  law  applicable 

to  trusts I.  734,  737 

when  creditors  may  compel  execution  of  i.  735 
how  affected  by  insolvent's  discharge,  i.  785 


TmuiTBSs,  ofab9€omdimg  dAiorw,  wlun  sad 

how  to  be  appointed xi.    12 

powers  and  duties ii.  12,  IS,  4D 

of  debtors  imprisoned  for  eximcs. ...  n.  15,  M 

-powers  and  duties  of. ir.  15,  40 

of  nuoivent  debtort  gtnertUIjf, 

their  powen  and  duties    r.  80  to  49 

reBU>Tal  of n.  49 

appointment  of  new  trvstee ix.  49,  60 

rannnciation  of ii.  49,  60,  61 

^eo//(gn,their  powers  and  duties,  l  400,  463 
o/Modcmsrs,  their  powers  and  duties  i.  462,  463 

qfBtkool diMirietM i.  477to487 

actions  by  and  against ii.  473 

recoveries  against  them  how  collected  ii,  476 

^  gotpii  and  Mtko»l  lois 1.497 

actions  by  and  against ii.  473 

recoveries  against  them  how  collected  ii.  476 

TcmirpiKx  rwuU,  constmction  of i.  590 

carriages  meeting  on,  to  turn  to  right. .  i.  695 

inspecrors  how  appointed,  fce.  i.  100^15^  586 

their  powers  and  duties,  ftc . .  i.  565  to  687 

corporationt,  how  incorporated i.  578 

choice  and  powers  or  directors.,  i.  578^579 

how  forfeited  or  dissolred i.  580 

construction  of  road  by i.  580 

appraisement  of  dansages i.  682  to  581 

collection  of  tc^s,  &c 1.584 

prorisions  embracing  turnpike  corpora- 
tions now  exisU^ i.  6»  to  598 

gates  protected i.  688,  ii.  696 

ULSTER,  emmiy  qf, 

in  second  senate  district i.    St 

in  seventh  congress  district i.    86 

to  hare  two  members  of  assembly....  r.  151 
supervisors  of,  where  and  when  to  meet  i.  366 

may  allow  certain  bounties i.  706 

supreme  court  commissioner  in i.    96 

inspector  of  sole  leather  for i.    99 

sole  leather  in,  may  be  sold  without  in- 
spection   I.  666 

leases  in,  need  not  he  recorded i.  76S 

Unauihorued  banking,  prohibited. ...  i.  712,  71$ 

insurances  prohibited i.  714,  716 

[!?ee  also  act  of  1829,  vol.  xii.l 

UiriTXD  States,  places  ceded  to i.    69 

officers  of,  ineligible  to  legisbtore i.  103 

certain  officers  of,  exempt  from  military 

duty 1.285 

certain  judges  pf,  may  take  proof,  &c.  of 

deeds. 1.757 

ib.  certain  ministers  and  foreign  coosuls  i.  757 
[See  act  of  1829,  in  vol.  iii.  giving  this 
power  to  all  consuls  of  the  U.  States.] 
eovrti  of,  sitting  in  this  state,  transcripts  of 
their  judgments  to  be  entered,  l^c.  11.  557 
amprisonmcnt  of  parties  on  civil  process 

from 11.443 

persons  committed  for  offences  against,  how 

imprisoned  in  county;  or  state  prisons  xi.  774 
debts  to,  not  affected  by  insolveBU'  dischar- 

£?»,  &c II.    39 
en  to  be  first  paid 11.    46 

Vhiveriity,  of  this  state,  instituted i.  458 

regents  of,  onruiintion  and  powers.. .  i.  456 
[See  Reftnta  of  the  umivtrHty.} 
Unknown  defendanty  how  named  in  capias  n.  317 
Unknorm  otmert,  in  partition,  notice  to. .  11.  310 

effect  of  judgment  as  to n.  823 

their  shares  of  proceeds  of  sales,  how  dis- 
posed of H.  326 

Use  and  otcupation^  certain  agreements  for, 

in  New- York,  how  construed 1.  744 

when  landlord  may  recover  in  action  for.  1.  748 
suggeDtion  for.  to  be  used  instead  of  action 

for  mesne  profits n.  SIQ 

Utwry,  prohibition  against  taking .*.'*.  i.  772 

persons  paying  may  recover  bMk i.  772 
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Uiuryt 
when  to  be  reeorered  by  o£Seen  of  poor.  t.  772 

c<mtracts  affected  b]r>  Toid x.  772 

except  negotiable  inttnuncnt  in  certain  ca- 
ses   I.  772 

offenders  compelled  to  answer  bills  of  dis- 
covery   1.  772 

discoTery  and  return  of  excess,  to  exonerate 

from  penalty i.  772 

party  filing  bill,  need  not  pay  interest  nor 

principal 1.772 

C/ifiea,  inspector  of  sole  leather  at i.    99 

inspector  of  hops  in i.  100 

president  of,  how  appointed,  &c.  i.  98,  114,  115 
certain  monies  to  be  deposited  in  bank  in  i.  268 
school  monies  in i.  495 

VACANCIES,  in  dvil  offices,  what  to  pro- 
duce  X   122 

when  notice  thereof  to  be  given  by  county 

clei^ 1.  122 

when  goTcmor  may  supply i.  122,  124 

special  elections  to  supply i.  128 

when  supplied  at  general  elections ....  i.  128 

in  militia  offices x.  2S8  to  291 

in  town  offices i.  847 

[See  the  various  officers  enumerated  in 
this  Index.] 
yagranU  and  beggars,  who  so  deemed. . .  x.  632 
constables  and  other  officers  to  carry  thexii, 
when  reouired,  before  magistrate. . .  i.  632 

powers  ana  duties  of  magistrate x.  633 

may  be  searched  for  property xx.  746 

children  bemng,  to  be  sent  to  poor  or  alms- 
house, «c X.  633 

Vendor  and  purduuer ii.  133  to  137 

[See  Conveyances,  Fraudulent  conveyances 
and  Sales.} 

Venire,  in  justices'  court xi.  242,  248,  215 

abolished  in  other  courts,  except  in  case  of 

foreign  jory xx.  410 

Venue,  rules  concerning ii   409 

in  suits  against  public  officers,  &c.  xx.  863,  409 

Verdict,  jury  may  find  specially xx.  421 

jurors  not  to  be  questioned  for ix.  421 

motion  to  set  aside xi.  422 

certain  defects  to  be  disregaided,  sifter,  xx.  424 

and  to  be  amended ix.  426 

may  be  received  on  Sunday ix.  275 

proceedings  after,  not  to  be  ■tared  by  su- 
preme court  commissioner,yKC XX.  280 

in  eiectment,  how  rendered,  Ac. ix.  307 

Vessels  subject  to  quarantine,  &f x.  426 

duty  of  pUots  in  relation  to. ... , x.  427 

regulations  concerning  such  vessels. . .  x.  428 
regulations  concerning  vessels  exempt  or 

released x.  433 

penalty  for  violating  regulations x.  437 

gaming  and  other  wsonlerly  practices  in 
canal  and  other  vessels  prohibited . . .  i.  661 
liquor  under  five  gaUons,  when  not  to  be 

sold  on  board  of i.  682 

penalty  how  collected x.  682 

navigation  by,  regulated i.  683 

particularly  steam-boats i.  668,  684,  685 

when  lights  to  be  shown x.  686 

[Extended,  act  of  1829,  in  vol.  ixi.] 
lien  upon,  and  coUecting demand*  against  xx.  498 
proceedings,  when  seiMd  uxider  attachment 

against  absconding  debtor xx.  5  to  7 

unduly  lading  to  endanger  life«  &e ii.  694 

ofEsnces  committed  in,  where  to  be  tried  xx.  726 

Vice-chancellors,  circuit  judges  to  be xi.  168 

their  powers  and  duties  as  such.  xx.  168,  169 
not  to  discharge  orders  made  by  chan- 
cellor, he II.  168 

may  tax  costs xx.  169 

may  execute  other  powers  under  direo- 

uon  of  chanoellor xi.  169 

powers  whtre  ehaaceUor  is  a  party  . .  u.  169 
»PP«diafieheaMf,toeonrtofenron  u.  169 


Vice-ckancellors, 

powers  in  respect  to  monici  paid  into 

court XX.  171 

to  hold  four  stated  terms,  &c n.  176 

proceeding  before,  to  be  regulated  by 

chancellor u.  177 

certain  bills  and  petitions  to  be  present- 
ed to ■.  XI.  177 

their  powers  thereupon n.  177,  17S 

may  order  witnesses  to  be  examined  be- 
fore them  XX.  180 

appeals  from  orders  of xx.  168,  17ft 

if  prior  to  final  decree,  to  be  made  within 

fifteen  davs ii.  178- 

if  from  final  decree,  within  six  months  ii.  178> 
effect  of,  and  proceedings  on  appeal,  to  be 

prescribed  oy  the  cmuaceUor xi.  178 

powers  of  chancellor  on  hearing u.  178 

[See  Chancery,  court  q/.l 
View,  writ  of,  abolished,  but  defenduit  may 

have  order  for  bill  of  particulars ii.  841 

VilUige,  notice  of  application  for  erection  or 

alteration  of,  how  published,  he. . . .  x.    9t$ 

map  to  be  procured  and  filed x.    87 

Voting  at  elections,  mode  of x.  188 

ib.  at  town  meetings x.  842 

more  than  once,  punishment  for n.  694 

Voucher,  in  actions  relating  to  land  abolished 

but  landlord,  he.  may  defend xx.  841 

Waokrs,  all  declared  unlawful x.  662 

all  contracts  on  account  of,  void x.  662 

money  and  property  wagered  may  be  n- 

covered  of  stakeholder x.  662 

certain  insurances,  he.  excepted  . . .  i.  602 

concerning  prices  or  stocks,  &c.  void.  x.  710 

and  money  may  be  recovered  back. . . .  t.  710 

fVallabout  bay,  land  at,  ceded  to  U.  States  x.    70 

JVardens  of  port  of  New- York,  how  arooint- 

ed,&c x.^  114,  115 

Wards,  their  remedies  against  their  gnardi- 

ans X.  749,  xx.  162,  168,  884 

[See  Ouardians  nndw^antsJ} 
JVarrant  of  attorney,  need  not  be  filed,  Itc.  n.  851 
except  when  specially  required  fcrr  bw  xx.  861 
fVarranUes,  lineal  and  couateral,  ab<mshed  x.  739 

heirs  and  devisees  how  far  liable x.  789 

WABUAirrs  from  justices'  courts  xx.  227,  228,  229 
not  to  be  issued  against  certain  canal  ofll- 

cers X.  224 

adjournments  upon xi.  238,  289 

by   county   treasurers   against  coUeeton, 

when  issued x.  400 

duty  of  sheriff  thereon x.  400,  401 

return  of,  how  compelled x.  401,  xx.  665 

on  criminal  tharges, 
by  what  officers,  and  when  Issued. ...  xx.  706 

need  not  be  sealed xx.  706 

when  to  be  endorsed  in  another  county  xx.  707 

when  need  not  be  so  endorsed xx.  707 

justice  not  liable  for  endorsing xx.  707 

[See  Arrest  on  criminal  autrges.} 


to  search  for  stolen 


XI.  746 


I  for  stolen  property 

[See  Sear^  warrants.] 
on  indictinents,  who  to  issue xx.  728 

ffitmm<  for  inflicting  death,  when  issued,  xx.  6277 

its  contents xx.  658 

when  to  be  issued  by  supreme  court. .  xx.  669 

when  by  the  governor ii.  668,  669 

how  execution  of,  suspended u.  668 

Warren,  county  of, 

in  fourth  senate  district x.    84 

in  nineteenth  congress  district x.    85 

to  have  one  memMr  of  assembly x.  151 

supervisors  of,  where  and  when  to  meet  x.  866 

poor  In,  a  county  charge x.  620 

how  supported,  he x.  620  to  682 

Wa^ingtom,  county  of, 

in  fourth  senate  district x.    84 

eompoiei  eighteenth  conness  district,  x.    96 
to hAT« three membert  ofasfembly...  x.  151 
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•miicnfif4inor,wkentBdwh6iitOB6eC  i. 

pooriBtaeooBtjchargc i.  (OO 

how  ■oppofted,  lie i.  tt>  to  6B 

cleric**  oft€«  IB 1.876 

ffMfcwIwnuiTaucfor..  ..  i.  760,  ii.  168,  881 

wholMUeto 1.760,  II.  168,881 

prooeM  and  •ervice ii.  881 

rait  to  plead  lAd  (tefiuiU ii.  881 

trial ;  Ti«w  ;  damages ii.  885 

geaend  judgncnt ii.  885 

judgment  in  case  of  joint  tanant*,  Blc  ii.  835 

ptocaadiag*  tkcreupon ii.  886,  886 

■taying  waste  pending  guit ii.  886 

of  uuuU  told  hj  aiacution,  action  for.  ii.  896 
eeflaia  aeU  permitted  alter  sale,  and 

until  eoBTejaafie n.  886 

order  to  prcrent  waate  of  land  to  told  ii.  837 

enforeement  thereof ii.  887,  8S8 

fVaUr,  land  under,  how  granted  by  commit- 

•ionen  of  land-offiee i.  20S 

vrivi^i^eaad  ealeof  tiirplBewaterB  ....  i.  280 

fFalcrt.obetnictioBof i.  628,  683 

IFoldki'OiNX,  land  at,  eeded  to  the  U.  States  I.    68 

ITolcf/brd,  inspector  of  tola  leather  at i.    99 

iaspector  or  liver  oil  in i.  654 

H^attrwym,  sapreme  court  commissioner  to 

bo  appointed  for i.    96 

fVojfme  amnijf  in  seventh  senate  dbtrict. .  i.    84 

u  tweaty-sixth  congress  district i.    86 

tohave  two  members  of  assembly i.  162 

supervisors  of,  when  and  where  to  meet  i.  866 

VFrigAcr  at  quarantine  ground i.  100,  115 

tVeighU  anamauurt8f  itandardof,  establish- 
ed   I.  606  to  609 

[altered  as  to  measures  of  capacity,  by 

act  of  1829,  in  vol.  iii.^ 
future  contracts  to  be  construed  in  refer- 
ence to  legal  standards I.  BOS 

standards  wnere  deposited i.  608 

copies  to  be  distributed i.  609,  610 

when  to  be  sealed  and  marked i.  610 

liability  of  persons  using  weights,  &c.  not 

conformable  to  legal  iitandard i.  611 

tccrclary  qf§tatet  to  be  state  sealer  of . . .  i.  114 

hisduues 1.607,606,609 

a  etnmtjf  aealer  to  be  appointed  for  each 

county I.  100 

how  ^ipointed,  &c i.  114,  115 

his  powers  and  duties i.  606,  610 

sealers  of  Albany  and  Oaeida  counties  to 

be  assistant  state  sealers i.  100 

their  powers  and  duties i.  609,  610 

a  tovm  tetUer  to  be  chosen  for  each  town  i.  340 

oath,  &c I.  846,  847 

powers  and  duties i.  609,  610 

Btalen  mtraUy^  their  fees i.  610 

to  deliver  over  standards  to  successors  i.  610 

penalty  for  neglect,  &c i.  610,  611 

We»tdn8Ur,  cowUyof^ 

in  second  senate  district i.    84 

in  fourth  congress  district i.    85 

to  have  three  members  of  assembly....  i.  151 
supervisors  of,  where  and  when  to  meet  i.  366 

clerk's  office  in i-  376 

supreme  court  commissioner  in i.    96 

wreekmasters  in i.  KK) 

penaltf  for  ferrying  without  license  does 

not  extend  to i.  527 

loion  ^f,  to  choose  trustees,  Ike i.  360 

fVheatt  standard  weight  of i.  611 

Whiiehatlt  inspector  of  hops  at i.  100 

supreme  court  commissioner i.    96 

Widows,  of  what  to  be  endowed i.  740 

of  aliens,  when  entitled  to  dower i.  740 

when  entitled,  in  case  of  exchange. . . .  i.  740 
ofmortgagors,  when  entitled  ....  i.  740,  741 
of  mortgagees,  not  entitled,  unless.  Ice.  i.  741 
when  to  elect  between  dower  and  joint- 
ure, &c I.  741 

wlifliibftwtai  dftTisc,  kn.  and  dower,  i.  741 


Widows, 

whsft  desmad  to  have  eiectod i.  742 

may  tarry  in  husband^s  hooaa  forty  days, 

fcc 1.  74! 

may  bequeath  crop  of  dower  land i.  74S 

wImb  liable  to  acaon  of  waste ii.  SSt 

doieer  of,  when  forfeited i.  741,  xi.  18S 

when  barred  by  jointure x.  741 

when  barred  by  assigwoent  of  dower. .  i.  74S 

when  to  be  demandMl i.  742 

proceedings  for  admeasurement  of . . . .  ii.  4d8 

appeab  to  siq^remc  court u.  491,  611 

ejectment  for  recovery  of ii.  SOI  to  812 

lUmages  when  recovered .  i.  742,  748^  n.  810 

how  estimated i.  742,  743»  u.  810 

c<^asive  recovery  of,  not  to  prrjudiee  in- 

fimt  heirs i.  748 

claim  for,  how  satisfied,  on  sale  of  land  un- 
der surro^;ate's  order ii.  106,  107 

ib.  sale  of  infont*s  estate n.  196 

ib.  in  partition ii-  825  to  S27 

jomitm  of,  when  forfeited i.  742 

right  of,  to  dower  or  jointure,  not  aiiectadhy 

acts  of  husband,  &e l  748 

may  recover  lands  lost  by  his  default. . .  ii.  88) 
of  a  man  leavinr  children,  may  have  certain 

articles  deducted  fromuMcts ii.    8S 

disposition  thereof. u.  88,  S4 

[See  Iknttr.] 
W^§9  when  she  may  defend  with  husband  n.  840 
of  certain  debtors,  nay  be  exaaoined  ii.  19,  87 
suits  by  and  against  for  divorce  or  separa- 
tion   IX.  144  to  148 

cannot  devise ix.    56 

conveyances  by,  how  to  be  acknowledg- 
ed, sc X.  758 

powers  to i.  7S2,  788,  735,  737 

letters  testamentary  to ix.  69,  70 

dower  of i.  740 

living  separate  from  her  husband  whan  to 

have  custody  of  children  .  . . .  ii.  MS^  149 
administration  of  her  eatale,  Ike.. .  u.  78^  98 

killinc  of  husband  by n.  667 

[See  marriagtt  and  RwdnmH  mtd  tti/k.] 
WUaeaU*  certain  towns  may  tlktw  boairfies 
for  killing &.  861 

Wills  AITD  TKSTAMClffTS, 

of  rtal  ftoptrty,  who  may  make  .  i  720,  ii.  56 

what  may  bedevised n.  67,  x.  725 

who  may  take  by  dcTise u  719^  xi.  67 

will  when  to  pass  all  testator'a estate,  ii.    67 

creditor  competent  witness 'Xi.    57 

will  may  be  prov*ed  before  tmrog&ie  .  xi.    57 

notice  of  intentidB  to  prove u.    57 

service  if  heirs  be  minors ii.  57 

witnesses  may  be  snbpomed,  &c« . .  ii.    58 
what  proofs  to  be  taken,  and  how. .  ii.    5S 

will  when  to  be  recorded ii.    58 

will  and  record,  to  be  evidence xt.    58 

proofs  where  witnesses  are  dead.. .  ii.    59 
how  taken,  Itc.  and  their  eHeeC. .  ii.    59 

fees  of  witnesses n.    69 

records  of  certain    ancient   wiHs,  evi- 
dence  IX.    69 

if  will  be  not  recorded  within  four  yean, 
purchasers  from  heirs  not  affpeted . . .  i.  748 

exception  in  favor  of  infimts,  &c i.  749 

ofj»«rsOfui/prooe9*l^,  whomay  make...  XI.    60 
unwritten  wills  void,  except  made  by  sol- 
diers or  mariners n.   60 

powers  of  sunogate  as  to  probate  . . . .  ii.   60 

station  to  widow  and  next  of  kin  ....  xx.    60 

to  person  having  custody  of  will  . . .  xi.    60 

vrill  how  proved xx.    61 

certificate  of  probate ft.    61 

surro^te  proving  will,  when  exclusive 

junadiction xx.    61 

proliate  when  evidence xx.    61 

next  of  kin  may  contest  prc^iate ii.    61 

proceedings  thereon xi.  61,  63 

it-tf 
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Wills  and  tcstamextp, 

•ppeid  from  snrronte's  decision ii.    62 

entry  and  notice  uiereof  if  probate  be  re- 

-  Toked II.    62»66,eoe 

effect  of  notice ii.    62 

expenses  of  contest ir.    63 

pronsions  applicable  Ho  toilU  of  both  real 
and  personal  taiaie, 
wills  of  real  or  personal  property,  or  both, 

how  execated ii.    63 

to  be  subscribed  by  testator    ix.    63 

■obscription'  when  and  how  made . . . .  ix.    63 

declaration  by  testator ix.    63 

to  be  at  least  two  attestiiag  witnesses  .  ii     63 
witnesses  to  write  opposite  their  names, 

their  places  of  residence ii.    64 

may  be  deposited  with  certain  officers  for 

safe  keeping if.  404 

to  whom  to  be  deliTcred xi.  405 

when  to  be  opened,  &c xi.  405 

written  wills  how  revoked  or  caneelltd,  ii.    64 
when  reroked  by  marriage  and  bvrtk  ot 

issue ir.    64 

will  of  unmarried  woman,  rcToked  by 

marriage ii.    64 

bend,  Jfce.  to  eouTey  property  densed, 

not  a  reyocation xi.    64 

nmr  ia  an  inemnbnmee  thereon xi.    64 

conTsyante,  9cc*  when  deemed  m  revoea^ 

tion If.    65 

aAer4>om  ehildren  when  to  havv  portion 

of  estate xi.    65 

and  how  to  reeo?«r xx.  456 

devisee  or  legatee  may  witnes*'  will,*  but 

derise  Toia. ix.    66 

when  share  to  be  saved  to  such' witness  if.    66 

and  how  to  recover  it.  .• ix.  457 

devises  in  certain  cases  not  to  lapse. .  xx.    66 
cancellmg  of  second  will,  when  not  to  re- 
vive first IX.    66 

wills,  after  prooi^  how  disposed  of ... .  ix.    66 
if  surrogate  be  interested,  he,  first  jodge 

to  tako  proof  ef- will ii.    79 

when  district  Attorney  to  act.  t ix.    80 

wills-how  reoorded xr.    80 

testimony  how  preserved. xx.    80 

copies  of  wills,  when  to  be  sent  to  seere*  ■ 

taryof  state xi.    80 

expenses  thereof,  how  paid xi.    81 

iVpcoi  after  proof  of  will,  from  suirogate  tot 

cirenitjttdge ii.    66(606 

boadtobe  excontodk.^....... ii.    66 

power  of  ciroaitindgo« n.    66 

teifnedissuowkaatUMKwaaded  ii.  68^6Fi  606 

proceedings  theremi xx.    67 

costs ther^,  iU xi.    67,609 

fiurther  appeal  idfewed  firii0.ci|p—it  judge, 

to  coanceUnr-. n.  .609 

willf /osfor  dutroyedy  chancery  may  take 

prool^  &C. II.    67 

powers,  &c.  of  court ii.  67,  68 

ai^bcation  and  effect  of  certain  provisions 
of  revised  statutes,  ccmceming  wills  ii.    68 
i9tttr$  te$tameniary,  to  be  issued  30  days 

after  probate if.    69 

during  tnat  time  objections  may  be  filed  ii.  69 

who  competent  as  executors ii.    69 

letters  to  married  women xx.    69 

supflementary  letters xx.    70 

bood  when  required  of  executors. .  ii.  70,  72 
letters  of  administration  with  the  will  an* 

nexed,  when  granted ....  ii.  71,  72, 73 
win  in  such  case  to  be  observed. .  xi.    72 
general  provisions  relating  to  letters  tes- 
tamentary, recording  oiwills,  kc. .  xx    78 
datiaa  of  executors  in  taking  and  return- 
ing inventories xi.    81 

in  payment  of  debts  and  legacies,  ii.  #86 

in  rendering  aeeonnt,  &e xf.    91 

IB  sale,  &e.  of  real  estate u>  100 

ri|^  and  liaUlitief  of u.  118 


[See  ExecvUrrs,  and  Extcutan  tmd  admin' 

i$traUfr§.} 
Winetf  fcc.  paying  duties  to  United  States, 

measure  of. x.  609 

excise  upon,  and  sale  of,  regulated  i.  678  to  683 
fVithholdmg  evidence  of  offences,  agreement 

for II.  699, 6B2 

WrrnxssBs,  to  wills  of  real  or  personal  estate, 

at  least  two  required xi.    68 

in  court  of  chancery,  how  exanuned  ix.  180, 181 
attendance  o/witne»§ea  hou>  compelUd, 

before  legislative  oonunittees x.  158 

before  arbitrators xi.  384 

before  canal  board,  [See  act  of  1289,  in 
vol.  fll.] 

to  prove  deed9  before  officers. i.  766 

to  prove  will  before  surrogate,  &c.« . ..  xx.  57, 68 
to  have  testimony  taken  conditionally. «  ii.  883 
to  appear  before  oommissioners  appoialad 

by  courts  of  other  staiea ii.  897 

befonM>ffieer  without  commissioii..  u.  898 
lb.  to  have  testimony  perpetuated. « • . ».  xx.  899 
courts  of  record  may  issue  eabpsBiiM*...  xi.  276 

ib.  surrogates*  courts ii.  221 

subpoenas  how  served xx.  400 

ib.  in  justices' courts xx.  240 

penalties  on  witnesses  disobeying  aabpoD- 

nas n.  400,  586 

mode  of  enforcing n.  401, 402 

penalties,  he.  in  justices'  courts. . .  ix.  211, 274 
privilege§  ofwitnegseM, 

witneiset  exempt  from  arrest • .  ix.  402 

how  discharged  therefrom. ........  ix.  402 

penalties  for  arresting n.  402 

exammatioH  qf,  ^e. 

oath  or  affirmation 1x^407,406 

ib.  in  justices'  court xi.  244 

what  rekgious  belief  necessaiy u.  408 

not  to  be  required  to  declare  belief. . ; . .  ii.  406 
but  belief  or  unbelief  to  be  proved....  ix.  406 
persons  convicted  of  perjury,  or  subooma- 

ticm  of  peigurv,  whofij  ejcoiuded. . ,  xi.  681 
persons  sentenced  for  woni/Un  nrirrmpr- 

tent XX.  701 

eonviotioii.o£  otbtf  oBtnemt  not  to  disaa»* 

lify..... XI.  701 

offenders  in  dueUipg,  he,  competopt»  apd 

may  be  compeUM  to  testily  .^ n.  686 

imprisoned  convicts  competent,  map— ting 

offences  committed  in  prison-, ii.  774 

Biay  be  compelled  to  answer  qnestiouavsub- 

jectio^  to  civil  auits  , ix.  405 

Biiiuiters  not  to  diseloaa  certidftMiifoa- 

sions , ,.,.  u<  406 

physicians  not  tp  diselpM-  certain  iafonna- 

tio&4 n.  406 

eoiporaton  against  their  corpoi^tiiiBii^.  Xf.  407 
persons  betting,  gaming,  &e.  against  fMConk- 

phces I.  668 

creditor  competent  to  will xx.    67 

plaintiff  or  his  attorney,  when  demand  has 

been  bount  for  suit xx.  288, 289 

ib.  In  justices'  court ix   ~ 

persoea  leitUn  thi9  BtatCf  when  and  how  ex- 
amined conditionally.  .• u.  881  to 

testimony  of,  oid  qf  thia  Btate,  when  and 

how  taken  on  commission...  n.  808 to 897 
devisee  or  legatee,  to  execution  of  will.  n.  66 
proceedings,  for  disobeying  subpcsna. . .  xx.  686 
attachment,  for  not  attending  circuits ...  xi.  540 
how  compelled  to  appear  before  arbitrn- 

tors II.  541 

refosing  to  be  sworn,  or  to  answer,  may  be 

committed  as  for  criminal  contempt  xx.  278 

ib.  in  justices'  court ii.  274 

in  prison,  how  brougiit  up  by  habeas  eonms. 

totesti|!v.....T...:..: T^n.sn 

how  compelled  to  testify  on  motions  in  su- 
preme eonrt n.  564 

their  fees  for  travel  and  attendanee n.  642 

ib>  In  jwticea' courts n. 
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WmnEiiCf,  in  inmimal  tm»t9t 

ttottobc  aUowtdto  attonMyor  couucl 

im  Che  cuue ii. 

iMnr  cwppalltd  to  attciid  cowta  of  fpecU 

Mttiou n.  7M 

BOC  to  roc«iT«  feei  therefor il  717 

to  bt  boood  over  to  tettify  on  erimittai  char- 

got. II.  709 

whao  Bay  bo  required  to  gire  security  for 

appcaraaeo ii.  709 

how  aabMniaed  in  criounal  caaea ......  ii.  729 

■otoatitledtofboa  in  criminal  oaaea....  it.  789 

but  ezpeasea  of  foreign  and  poor  witneat- 

ostobepnid ii.  758 

when  teatiaMNiy  way  bo  taken  in  eriatinal 

casoi  by  conunitsion ii.  7S1 

when  it  may  bo  taken  conditionally,  in  rach 

oaaoa u.  721 

peraon  charged  wHh  crime,  not  compdied 

to  be  witneM  against  himself i.    91 

•ntitled  to  be  eonfirontod  with  witnesses 

aflMnathia i.    94 

aMto  hare  process  for  his  own  witaess- 
os 1.    91 

IFolnss,  and  thdr  whelps,  bounty  allowod  for 

killing TT?. : I.  708 

person  dauniag  bounty,  how  to  proceed,  i.  707 
ceitiflcato  of  iustiee  of  the  peace,  when  to 

bo  granted,  &c i.  707 

penaltT  for  false  certificalo i.  707 

to  be  left  with  saperrison i.  707 

their  powers  and  datiee t.  707, 708 

booaty  when  to  be  paid  by  county  treasu- 
rer   I.  706 

enehalftobecharcod  to  state i.  708 

▼onehere  to  bo  sent  to  eomptroUor. . . .  i.  708 

his  powers  and  duties,  &e i  706 

Airther  bounties  may  bo  allowed  by  certain 

counties 1.706 

also  by  certain  towns i.  861 

WoMKir,  not  to  be  Imprisoned  on  executions 

from  justices'  courts it.  258 

settlement  under  poor  laws i.  621 

wills  of  unmarried  women,  revoked  1^ 

marriage ii.    &1 

ago  of  consent  for  asarriage n.  188 

for  making  wiUs  of  personal  estate.  II.    60 

ruTishing ii.  663 

knowing  without  consent  abore  10  yean 

old 11.668 

compelling  to  marry  or  be  d^led,  ke.  ii.  668 
taking foreibly  to  lie  married,  &c....  if.  664 
under  14,  taking  without  consent  of  pa- 
rents, to  prostitute,  marry,  Ike. . .  ii.  664 
jwignmil,  administering  omgs  to,  to  destroy 

<|uick  child ii.  662 

to  produce  abortion ii.  694 


WoM  en,  jvicgnoiil, 

under  aenteace  of  denth,  ezeevtion  how 

suspended ii. 

[See  Married  toomm,  Widkmm,  ^.] 

ITooAtrih,  Mt  to  be  killed  at  certain  times 

IB  oestain  eooiities i. 

fFreefc  mosfers,  hofw  nppointed,  &e.. .  i.  100,  115 
their  powen,  duties  nnd  liabilities. . .    i.  680 
VfViffng,  when  Becessnrr  to  eonrey  interest 

inksds ii.  Jftl,  185 

other  requisites 1.788 

eootmets  to  seD  or  lease  bad,  to  be  in 

writing II.  185 

certain  agreeaMnta  to  be  In ii.  185 

what  to  be  deemed,  in  foifgeiy ii.  675 

W&iTs  ARD  rnocBSs,  to  bo  granted  to  all  per- 
sons  I.    91 

prorisiono  eaoeemiBr.  u.  179,  19T,  275,  276 

to  be  in  name  of  peope ii.  275 

how  sealed ii.  179^  2TS 

in  EngMsh  langwme n*  275 

fesee^r ."...":....  II.  179,  1S7. 198,  277 

howsnbserihed n.  278 

time  between  teste  and  return  of. ... .  ii.  655 

■Qt  to  be  serrad  daring  dectioiis i.  127 

nor  during  town  BBoeting i.  842 

proceediif^  in  enae  of  resistance  to.,  n.  441 
not  aHeotod  by  a4J0QnkmeDt  of  courts  ii.  277 
issuing  of^  to  sare  limitations  . . .  u.  299,  800 
[See  JHocfancnt,  Ctaqriat,  |«.  and  the  so- 
Teral  courts  in  this  index.] 

writ  of  ossisc  abolished,  fce. ii.  818 

of  doioer  abolished u.  848 

qf  error,  in  eiril  cause  to  issue  of  coarse  ii.  591 

proceedincs  in ii.  692 

in criminaieases u.  740 

[See£irrvr,«erilq^.] 
of  Jbofreot  corpus i.  98,  ii.  44,  14S,  569 


(See  tfoi^aua  eorpiia.] 
y,  m  actioaa  on  bail  boi  ~ 


(^  tnqutry,  in  nctioaa  on  bail  beads....  ii. 

inreplcnn n. 

in  actions  on  bonds  fior  perfonnance  of  co- 
Tenants ri.  878 

to  assess  damagea  in  suits  Sot  Jand  . . .  ix.  842 

of  nvitoncc u.  832 

offossesston u.  808 

of  Hg&t,  abolished u.  813 

YATES,  oouaty  q/; 

in  scTenth  senate  district i.   HI 

in  twenty-sixth  congress  district i.   86 

to  hare  one  member  of  assembly i.  158 

supeirisors  of,  where  and  when  to  meet  i<  866 

Tkau,  how  computed i.  605 

want  to  be  deemed  leap  yen i.  606 

added  day  of,  how  computed i.  606 

polUieal,  to  conuaence  oa  first  of  January  i.  116 


ADDENDA. 


ADDITIONS  and  auzvi>kextb  to  tht  provuiom  eantatmed  4»  Ute  tmoflnt 
wdmiui  (f  the  Rmaei  AoMet,  made  kf  mAtequma  act»  ef  tk$  Ltgitlo' 
ture. 

Part  I.  Chap.  V. — ^Notaries  public  in  New-Tork,  not  exceeding  100, 
may  be  appointed. — ^Laws  of  1829,  Ch«  62. 

Commiflsionen  of  deeds  in  New-Tork,  not  exceeding  100,  may  be  ap- 
pointed.— ^Law8  of  1829,  Ch.  62. 

Office  of  a  clerk  of  the  supreme  court  established  m  Can^ndaigua.— 
Lawsofl829,Ch.42. 

An  inspector  of  unslaked  lime  in  t^feene  county  to  be  appointed. — ^Lawa 
of  1829,  Ch.  52. 

An  attorney  to  be  appomted  for  the  Stockbridge  and  Brothertown  In- 
dians.—Laws  of  1829,  Ch.  126. 

Inspectors  of  wood  and  timber  in  MontgomeiXt  Saratoga,  Albany,  nnd 
Greenei  to  be  appointed.— Laws  of  1829,.Ch.  152. 

So  much  of  this  chapter  is  repealed,  as  authorises  the  appointment  ef  a 
supreme  court  commissioner  for  Tompkins  county  .—Laws^  1 829,  Ch.  237. 

Supreme  court  commissbnets  directed  to  be  appointed  for  Seneca  and 
Tioga  counties  respectiTely. — ^Laws  of  1829,  Ch.  237* 

Ten  masters  in  chancery,  to  be  appointed  for  New-Yoric.r-4«awa  of  1829» 
Ch.  272. 

Three  examiners  to  be  appointed  for  that  city. — Laws  of  1829,  Ch.  272» 

Five  masters  in  chancery  to  be  appointed  for  Albany. — ^Laws  of  1829, 
Ch.  272. 

Justices  of  the  peace  for  towns,  to  be  elected  at  town  meetings^— 'Lawy  of 
1829,  Ch.  366. 

Part  I.  Chap.  VI. — ^EUectors  of  president  and  vice-president  to  be  cho- 
sen by  general  ticket — ^Laws  of  1829,  Ch.  139. 

Section  12  of  Title  6  of  this  Chapter  repealed.— Laws  of  1829,  Ch.  1S9. 

Section  2  of  Title  8,  yaried  by  Ch.  101,  §  36,  Laws  of  1829. 

So  much,  of  this  Chapter  as  relates  tothe  election  of  justices  of  thepeace 
at  the  general  election,  repealed  by  Ch.  866,  Lavrsof  1829. 

New  provisions  for  preserving  the  purity  of  ekctions.— ^Laws.of  1829, 
Ch.  373. 

Time  for  completing  canvass  of  votes  in  New-York,  extended  by  act  of 
October  14,  1828,  Ch.  6. 

Part  I.  Chap.  VII. — Notice  to  be  given  of  intended  applications  to  the 
legislature  for  escheated  lands. — ^Lawa  of  1829,  Ch.  259* 
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AUo,  of  «ppUutiM»  to  crMt  dnii  acroM  rtreiiM  tlut  on  hi 

LainoriSS9,  Cb.S76. 

Paxt  1.  Chif.  IX. — Title  1.  PrariuOD  coBcernins  mode  t 
wamnU  for  clerk  hire.— Lawi  of  18S9,  Ch.  376. 
Sb1bi7  of  Trennrer  fixed  at  }1300.— Uwi  of  I8S9,  Cb.  376. 
Saperiotendent  of  common  ichooli  to  receive  ^350  annually, 
to  fi>nner  conpenwtion. — Laws  of  18S9,  Ch.  376. 

ConpeoulioB  to  odbI  ccmniMianen  who  are  not  acting  coini 
—Laws  of  1889,  Ch.  378. 

Title  6.  Amendecl,  lo  that  purcbaaen  of  lands  from  the  Mate 
coot^t,  may  suefor  treapaisei. — Lawi  of  1829,  Ch.  261. 

Title  7.  Provision  for  extiDguiabing  the  interest  of  the  city  and 
Albany  in  the  Capitol.— Lawa  of  1829,  Ch.  S7S. 

Tide  8.  Provisions  respecting  contingent  expenses  of  library, 
^.«Wsori829,Ch.  188. 

Titles.  ProvinonfarpajmeptofdBniagesbybrealdagawBy  d1 
Uwson8Sg,Ch.  46. 

Appeals  from  canal  appratsen  to  nipreme  coart  abolished,  an 

to  canal  board  sobstitnted,  proviaiona  concening. — ^Laws  of  1829 

Pakt  1.  Cbaf.  X, — ^Members  of  nniform  companies,  exempt  1 

ii^  on  juries,  to  be  retamed  tor  definqoenciea,  and  fined.— ,Act  a 

ber  10,  1820,  Cb.  19. 

Provision  respectiog  adjonnnnnto  of  ret^mental  and  battalii 
SMTtial,  and  the  duration  of  their  sittingB. — ActofDec.  10,  18X0, 
Brigade  conrts-martial  in  New-Yoi^,  how  sppoiatad  in  caae  of 
ntzation  of  new  brigades. — ActofDec.  10,  18S8,Ch.l9. 

Special  provisions  concerning  the  militia  in  Kings  connty.— Law 
Ch.  S36. 

Part  I.  Chaf.  Xlt. — Time  of  holdic^  annnal  meeting  ofsopc 

Putcbess,  altered  to  first  Monday  ofOctober.— Laws  of  18S9,  Ch 

Time  extended  for  the  payment  of  certain  loans. — Lawa  of  1 82 

..  Loan-officers  of  Ontario  to  transmit  certain  statements  to  othei 

—Laws  ofl829,  Cb.  91. 

Past  1.  Chap.  XIII.— Provision  for  refimding  taxes  overpaid 
paid.— Act  of  October  25, 1828,  Ch.  11. 

Past  I.  Chap.  XIV.— Conalniction  given  to  §  18,  TiOe  4,  i 
balances  of  hospital  monies. — Laws  of  1889,  Ch.  S02. 

Commission  allowed  for  callecting  hospital  money. — Laws  of  '. 
SOS. 

Part  1.  Chap.  XV. — Corporation  of  New-York  authorised  to 
additional  sum  to  be  added  to  Ibe  common  school  Amd  of  that  city.- 
1829,  Ch.  tan. 


ADDENDA. 

P^yr  moniet  in  certani  cases  to  coustitiit*  a  common  scbool  ftnd  fcr  the 
town;  regulations  concerning  its  investment,  kc. — ^Laws  of  1829^  Ch/M?. 

Provisions  concerning  the  apportionment  of  school  monies  ia  Schenecta* 
dy.— Laws  of  1829,  Ch.  324. 

Part  I.  Chap.  XVIII. — ^Provisions  concerning  monied  corporations,  mo- 
dified, and  others  abrogated,  m  resp^  to  certain  banks.— -Laws  ct  1829, 
Ch.  94. 

Part  I.  Chap.  XIX. — Gallon  measure  for  liquids,  to  contain  eight  pouHb 
of  distilled  water.— Laws  of  1829,  Ch.  297. 
Gallon  for  dry  measure,  to  contain  ten  pounds. — ^Law^  of  1829,  Ch.  297^^ 
Regulations  concerning  standards. — Laws  of  1829,  Ch.  297. 

Part  I.  Chap.  XX. — Title  1.  Provision  for  erecting  two  poor-houses  in 
Tio^a  county.— Laws  of  1829,  Ch.  17L 

When  poor  monies  of  towns  to  be  invested  as  a  common  school  fund. — 
Lawsof]829,Ch.287. 

Supervisors  and  county  treasurers  not  eligible  to  the  office  of  comity  su- 
perintendent of  the  poor.— Laws  of  1829,  Ch.  352. 

Title  10.  Provisions  of  §  10,  concerning  vessels  carrying  lights  at  night, 
extended  to  East  river,  and  other  parts  of  the  harbor  of  New- York. — ^Laws 
of  1829,  Ch.  314. 

Title  21.  Extended  to  insurances  against  marine  risks  and  losses. — ^Laws  of 
1829,  Ch.  336. 

Part  I).  Chap.  III. — ^All  consuls  of  the  United  States  resident  in  foreign 
ports,  mayors  of  Philadelphia  and  Baltimore,  and  certain  judges  in  Camida, 
authorised  to  take  the  proof,  &c.  of  deeds^ — ^Laws  of  1829,  Ch.  222. 

Part  III.  Chap.  I.— -Klerk's  office  of  supreme  court  established  in  Ca- 
nandaigua« — ^Laws  of  1829,  Ch.  42. 

Time  of  holding  county  courts  in  Onondaga  altered ;  hereafter  to  be  held 
on  the  4th  Mondays  of  February,  May,  August  and  November. — ^Laws  of 
1829,  Ch.  80. 

County  courts  in  Warren  to  be  held  on  the  3d  Tuesday  of  September,  in- 
stead 01  October.— Laws  of  1829,  Ch.  1 14. 

General  sessions  in  Delaware,  to  be  held  on  the  first  Monday  of  Febnta- 
ry,  instead  of  October.— Laws  of  1829,  Ch.  271. 

County  courts  in  Montgomery  to  be  held  on  the  2d  Mondays  of  March, 
June,  September  and  December. — Laws  of  1829,  Ch.  330. 

The  jurisdiction  of  the  mayor's  court  of  Hudson  extended  to  all  causes  of 
action  wherever  arising. — ^Laws  of  1829,  Ch.  101,  §  35. 

Part  III.  Chap.  III. — Place  of  holding  certain  criminal  courts  may  be 
altered  by  common  council  of  New- York. — ^Laws  of  1829,  Ch.  132. 


ADDENDA. 


Pavt  hi.  Cbat.  VIL-^PteiMM  iMiriqg  GOntncH  for  Ini,  Ik.  iq  Slcidbtn. 
qndiiM  M  jmm.    ham  sf  1899,  Ck,  IB. 

Ako,  MchTenaM  FMMmg  m  V^ffn^l■^^JA^gl^li^  in  OnttdaeosB^,  tnd 
ID  Lenox  nd  Smkhfieldyb  Madison  county^— Ijott  of  1899,  Ch.  67. 

ShorUb  of  Chantaaqiie,  Cattannfas,  Erie,  Niagara,  Orleani,  Oenesee, 
lUaipBiy,  Steuben,  LiTingrton,  Monroe,  Ontario,  Wayne,  Tatea,  Seneca,  and 
Caynga,  to  retom  certain  proceas  to  ofllce  of  clerk  of  aapreme  court  in  Cja- 
nandaigaa. — ^Lawa  of  1829,  Ch.  ^ 

Part  III.  Chaf.  VIII.— Title  17.  Suits  may  be  brought  by  the  attorney- 
general  in  the  name  of  the  People,  on  certah  instruments  executed  to  pub- 
lic oflkers,  when  the  state  is  the  real  party  in  interest — ^Laws'of  1829,  Ch. 
252. 

Part  IV.  Crap.  III. — Female  conricts  pardoned  and  directed  to  be  eoo- 
finad  in  state  prison  at  Mount-Pieaaant,  where  and  how  to  be  coirfmed. — 
Laws  of  1829,  Ch.  13. 

Provisions  conceniing  feasales  sentenced  in  certain  districta  to  the  atate 
prison. — ^Laws  of  1829,  Ch.  S90. 


0^  The  statutes  aboTe  referred  to,  will  be  found  in  Vol.  UI. 


ERRATA^ 

IN  THE  TEXT  OF  THE  REVISED  STATITTES. 

Vol  I.  p.70B,§1,rftfff«<a,*iBtbeNOOiidUn«,Wlbre«<6rt)»a^.*> 

Yol.IL  p.  180, § 86, word  "ikoiUd/'  in fint  1^ ahould be  *«tAa//;'*and  •^skaU," mthM 

p.  246,  §  117,  flobdiTiuoii  1,  word  <«  to,"*  ilioiild  be  **or*' 

p.  8SB,  §  a;  wofd  **frimt"  when  lint  nted  la  the  kit  line  bot  ooe,  shoold  be  **/br.^ 

p.  878,  §  71,  lut  line  ofinbdirijioB  8,  the  word  **h^fortj**  thould  be  inserted  after  the  word 

p.  SBSi  ^87,  MOOBdUiMithe  woid  ^VWmr"  thcNdd  be  <*/or.*' 

p.  687,  §  40,  d$U  flgiire  4,  erroneoiuly  prefixed  to  tho  hut  puvanph  in  the  lection. 
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